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PREFACE, 


The  work,  a  new  edition  of  which  is  now  offered  to  the  public, 
has  an  established  reputation,  and  fills  a  place  in  the  professional 
library,  occupied  by  no  other  book.  It  contains,  it  is  true,  much 
that  is  purely  local  to  the  practice  of  the  English  High  Court  of 
Chancery,  and  even  more  based  on  recent  British  legislation  and 
Orders  of  Court,  all  of  which  may  be  said  to  have  little  or  no 
application  to  the  American  equity  system.  But  it  is  precisely 
because  the  work  is  thus  complete,  giving  us  the  old  English 
practice  in  Chancery,  with  the  modern  changes,  that  it  is  indis- 
pensable to  the  Judge,  the  practitioner,  and  the  diligent  student. 
It  is  impossible  to  thoroughly  master  a  difficult  point  of  practice, 
or  even  to  apply  with  intelligence  a  well-settled  point,  without 
understanding  its  origin,  and  tracing  it  through  all  its  changes, 
iedslative  and  iudicial.  From  no  other  work  can  the  necessary 
information  be  obtained  except  the  "  learned  and  accurate " 
treatise  of  Mr.  Daniell,  as  adapted  to  the  American  practice  by 
the  late  Judge  Perkins. 

The  main  duty  of  the  present  editor  has  been  to  bring  the  an- 
notations down  to  the  present  day  by  a  citation  of  the  English 
and  American  authorities  since  the  publication  of  the  last  edition. 
To  do  this  thoroughly,  he  has  been  compelled  to  examine  nearly 
a  thousand  volumes  of  reports,  and  has  digested  and  cited  about 
twenty-five  hundred  cases.  The  Chancery  reports  proper,  both 
English  and  American,  have  generally  been  examined  case  by 
case.  He  has  particularly  directed  his  attention  to  questions  of 
practice  which  have  come  into  prominence  within  the  last  decade, 
such  as  those  relating  to  injunctions,  especially  in  tax  and  bond 
cases,  receivers,  cross-biUs,  consolidation  of  causes,  &c.  He  has 
aimed  to  make  the  citations  complete  and  accurate,  with  such  a 
statement  of  the  ruling  as,  not  only  to  illustrate  the  subject  under 
consideration,  but  to  enable  the  reader  to  see  at  once  whether  any 
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particular  case  bears  upon  the  point  he  is  investigating.  He  has 
recast  tiie  ohl  notes  in  many  instances  with  a  view  to  the  recent 
decisions,  and  to  bring  out  clearly  the  points  ruled.  Of  course, 
in  so  voluminous  a  work,  prepared  in  the  intervals  of  active  judi- 
cial duty,  there  will  be  errors  of  omission  and  commission,  and 
the  editor  can  only  hope  that,  as  these  defects  cannot  mar  the 
original  work  nor  the  labors  of  his  predecessor,  they  will  not  be 
found  sufficient  to  seriously  interfere  with  the  practical  utility  ol 
the  additions. 

Perhaps  he  should  add  that  he  has  cited  the  English  decisions 
since  the  Judicature  Act  of  1873  went  into  effect  without  using 
the  letters  L.  R.  as  a  prefix,  and  has  invaiiably  used  R.  as  the 
abbreviation  of  railroad,  and  Ry.  for  railway.  He  has  also,  occa- 
sionally, for  the  benefit  of  students,  called  attention  to  the  fact 
that  particular  chapters,  or  ]3arts  of  chapters,  were  local  or  stat- 
utory, and  not  applicable  to  the  American  Chancery  practice. 
The  table  of  cases  and  the  indexes  have  been  revised  so  as  to 
cover  all  additions.  The  side  paging,  and  the  numbering  of  the 
notes  follow  the  last  edition,  with  which  the  profession  have 
become  famiLiar,  and  are  always  referred  to. 

W.  F.  C. 

Nashville,  Tenn., 
Sept.  6,  1879. 
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CHAPTER  I. 


THE   COMMENCEMENT   OF   A   SUIT. 


The  practice  of  the  Court  of  Chancery,  and  of  its  vq,rious  offices,  is 
regulated  by  rules  laid  down  in  Acts  of  Parliament,  in  the  General 
Orders  of  the  Court,  passed  or  promulgated  from  time  to  time,  in  the 
Regulations  of  the  Judges  for  the  conduct  of  business  in  their  chambers, 
arid  of  the  Registrars  of  the  Court  respecting  the  transaction  of  business 
in  their  office ;  and  by  custom  or  usage,  to  be  ascertained  generally 
from  former  decisions  of  the  Court ;  ^  the  decisions  of  the  Court  are 
also  important  in  determining  the  construction  to  be  put  upon  the  Acts 
of  Parliament,  General  Orders,  and  Regulations. 

It  will  be  'the  object  of  this  Treatise  to  explain  the  practice  of  the 
Court,  in  reference  to  its  equitable  jurisdiction.^ 


1  "  Ancient  and  unifonn  practice  consti- 
tutes the  law  of  the  Court,  as  much  as  a  pos- 
itive order,"  per  LordEldon,  2  Mer.  2. 

["  Great  care  is  necessary,"  says  Mr. 
Justice  Clifford,  "in Equity  suits,  in  following 
closely  the  rules  of  the  Court  and  the  settled 
course  of  practice,  otherwise  the  bar  would 
become  confused,  and  the  Court  find  itself  in- 
volved in  difficulties  far  greater  than  need  be 
if  the  regular  course  of  practice  is  pursued." 
Union  Sugar  Ref.  v.  Mathiesson,  3Cliff.  146.] 

2  [By  the  original  Judiciary  Act,  and  now 
bv  the  U.  S.  Revised  Statutes,  §  913,  the 
forms  and  modes  of  proceeding  in  suits  of 
Equity  in  the  Courts  of  the  United  States, 
shall  be  according  to  the  principles,  rules,  and 
usages  which  belong  to  Courts  of  Equity.  And 
the  settled  doctrine  of  the  Supreme  Court  of 
the  United  States  is,  that  the  remedies  in 
Equity  are  to  be  administered  according  to 
the  practice  of  Courts  of  Equity  in  England, 
the  parent  country  from  which  we  derive  our 
knowledge  of  them.  Robinson  v.  Campbell, 
3  V\  heat.  222 ;  Boyle  v.  Zacharie,  6  Pet.  658 ; 
Clark  V.  Revburn,  8  Wall.  323;  Smith  i;. 
Burnham,  2  Sumu.  612, 625.    And  by  Rule  90 
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of  the  Rules  of  Practice,  prescribed  in  1842 
by  the  Supreme  Court  of  the  United  States  for 
the  Courts  of  Equity  of  the  United  States,  it 
is  provided  that  where  those  rules  or  the  rules 
of  the  Court  itself  do  not  apply,  the  practice 
of  the  Circuit  Court  shall  be  regulated  by  the 
present  practice  of  the  High  Court  of  Chan- 
cery in  England,  "so  far  as  the  same  may 
reasonably  be  applied  consistently  with  the 
local  circumstances  and  local  convenience  of 
the  district  where  the  Court  is  held,  not  as 
positive  rules,  but  as  furnishing  just  analo- 
gies to  regulate  the  practice." 

In  the  States  of  the  Union,  the  old  rules  of 
English  Chancery  practice  are  recognised  as 
the  basis  of  their  Chancery  practice.  West 
V.  Paige,  1  Stockt.  203 ;  Morris  v.  Taylor,  8 
C.  E.  Green,  134;  Newark  and  N.  Y.  R.  Co. 
V.  Mayor  of  Newark,  8  C.  E.  Green,  517 ; 
Burndl  v.  Eames,  5  Wis.  260.  "Not,"  as  said 
by  Wilde  J.  in  Saunders  v.  Frost,  5  Pick. 
272,  "  indiscriminatel}',  but  only  as  they  ap- 
pear reasonable  and  comfonnable  to  the  spirit 
of  our  system  of  jurisprudence  and  general 
rules  of  practice." 

Rules  of  Court  are  designed  for  the  general 
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THE  COMMENCESIENT  OF  A  SUIT. 


*2  *  A  suit  on  the  Equitj'  side  of  the  Court  of  Chancer}^,  on  behalf 
of  a  subject,  is  ordinarily'  commenced  by  preferring  a  petition, 
containing  a  statement  of  the  plaintiff's  case,  and  praying  the  relief 
which  he  considers  himself  entitled  to  receive.^  This  petition  is  called 
in  the  old  books  an  English  Bill  b}'  wa}'  of  distinction  from  the  jjro- 
ceedings  in  suits  within  the  ordinary  or  common-law  jurisdiction  of  the 
Court, ^  which,  till  the  statute  of  4  Geo.  II.  c.  26,  were  entered  and 
enrolled,  more  ancientl}'  in  the  French  or  Norman  tongue,  and  aftor- 
M'ards  in  Latin  ;  whereas  bills  in  Chancery  were,  from  very  earl}'  times, 
preferred  in  the  English  language.^  The  bill  is  addressed  to  the  Lord 
Chancellor,  Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of 
the  Great  Seal ;  *  unless  the  seals  are  in  the  Queen's  hands,  or  the 
holder  thereof  is  himself  a  part}',*  in  which  case  the  bill  is  addi-essed  to 
the  Queen  herself,  in  h(>r  Court  of  Chancery.** 

If  the  suit  is  instituted  on  behalf  of  the  Crown,  or  of  those  who  par- 
take of  its  prerogative,  or  whose  rights  are  under  its  particular  protec- 
tion, such  as  the  objects  of  a  public  charitj',  the  matter  of  complaint  is 
offered  to  the  Court,  not  by  way  of  petition,  but  of  information,''  by  the 
proper  officer,  of  the  rights  which  the  Crown  claims  on  behalf  of  itself 
or  others,  and  of  the  invasion  or  detention  of  those  rights  for 
*3  which  the  suit  is  instituted.^  This  proceeding  *  is  then  styled 
an  Information.     The  rules  of  practice  incidental  to  these  two 


guidance  of  suitors,  but  the  Chancellor  may 
make  an  order  in  a  jiarticular  case  altering 
or  departing  from  a  rule  of  Court.  Greene  v. 
Harris,  11  It.  I.  5,  citing  Rhode  Island  v.  Mas- 
sachusetts, 14  Pet.  210,  257;  Rowley  v. 
Scales,  1  S.  &  S.  511;  In  re  Lyons,  1  \)t.  & 
W.  327,  333;  Dicas  v.  Lord  Ufougham,  G  C. 
&P.  249;  Burrell  v.  Nicholson,  g' Shu.  212. 
See  also  Marsh  r.  Crawford,  1  Swan,  IK!,  and 
comj)are  Maultsby  v.  Carty,  11  Hum.  ;iGI.] 

1  As  to  the  value  of  the  subject-matter, 
see  Ord.  IX.  1. 

2  As  to  the  procedure  on  tlie  common-law 
side  of  the  Court,  see  12  &  13  Vic.  c.  109 ; 
and  Orders  of  29  Dec.  1848,  and  3  .Aug., 
1849,  Chitty's  Arch.,  1741:  and  posl,  Cliap. 
XXXIX.  §  7,  Receivers. 

»  See  Ld.  Red.  8;  1  Spence  Eq.  .Tur.  .108; 
Story  Kq.  PI.  §  7.  There  are  some  bills  in 
early  times  in  the  French  language  -.  See  Cal. 
Proc.  Chan.,  printed  by  Public  liec.  Com., 
1827,  cited  Ld.  Red.  8.  n.  (o). 

■*  Ld.  Red.  7,  8  :  As  to  Lords  Commission- 
ers, see  Hardy's  Life  of  Ld.  Langdale,  vol  2. 
p.  258,  et  seq.  [In  the  United  States,  suits  are 
commenced  by  bill  or  petition  addressed  to 
the  Chancellor,  Judge,  or  Judges  presiding  in 
the  particular  ("ourt,  either  by  name  orofhcial 
designation.  Infra  357,  n.  i;  Storv  Eq.  PI. 
§2G;  Barb.  Ch.  Pr.  35.] 

6  See  Lord  Keeper  v.  Wyld,  1  Vern.  139; 
Coop.  Eo.  PI.  23. 

^  Ld.  Red.  7.  In  Massachusetts,  cases  in 
Ekjuity  may  be  commenced  b}-  bill  or  petition, 
•with  a  writ  of  std^p/ena,  according  to  the  usual 
course  of  proceedings  in  Equity,  or  inserted 


in  an  original  writ  of  summons,  or  of  sum- 
mons and  attachment,  or  by  a  declaration  in 
an  action  of  contract  or  tort,  as  the  case  may 
be,  with  or  without  an  order  for  the  attach- 
ment of  the  property  or  arrest  of  the  defend- 
ant. If  a  discover}-  is  sought,  it  may  be  by 
such  bill  or  petition,  or  by  being  made  part 
of  such  declaration,  or  bv  interrogatories. 
Geiil.  Sts.  c.  113,  §§  3,  4.  ""  Had  the  statute 
omitted  to  prescribe  any  form  of  process,  or 
to  give  anv  authority  to  the  Court  to  make 
one,  the  bill  as  used  in  England  in  Chancery 
proceedings,  and  the  proceedings  under  it  as 
there  jiractised,  would  necessarily  have  been 
adopted  here;  for  it  would  be  presunnd  that 
the  Legislature,  having  given  jurisdiction,  iu- 
tendecl  it  should  be  exercised  according  to  the 
most"  approved  forms  in  that  country  which 
Lad  been  the  source  from  which  this  and  other 
States  in  the  Union  had  derived  their  princi- 
ples and  practice  in  the  administration  of  jus- 
tice; and  it  was  without  doubt  expected  that 
the  Court  here,  on  prescribing  writs  and  pro- 
cesses to  carry  into  execution  this  new 
jurisdiction,  would  contbrm  to  those  which 
had  been  established  in  England,  as  near  as 
would  be  consistent  with  that  prompt  admin- 
istration of  justice  which  it  was  desirable  to 
attam."  Per  Parker  C.  J.  in  Commonwealth  v. 
Sumner,  5  Pick.  3G5,  3GG.  An  action  of  con- 
tract, praying  for  relief  in  Equity,  is  to  bo 
treated  as  a  suit  in  Equity.  ToplitT  v.  Jack- 
son, 12  Gray,  505 ;  Irvin  v.  Gregory,  13 
Gray,  215. 

7  Ld.  Red.  7. 

8  Ld.  Ked.  22;  Story  Eq.  PI.  §8. 
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methods  of  instituting  a  suit  in  Equity  differ  so  little  from  each  other 
that,  in  tlie  ensuing  Treatise,  what  is  said  with  respect  to  the  one  may 
be  considered  as  applicable  to  both,  unless  where  a  distinction  is  specif- 
ically pointed  out. 

Where,  liowever,  the  relief  sought  to  be  obtained  is  the  administra- 
tion of  tlie  estate  of  a  deceased  person,  a  sunnnary  and  inexpensive 
practice  has  been  established  l)y  the  Act  to  Amend  the  Practice  of  the 
Court  of  Chancery,^  which  provides  that,  in  cases  of  this  description, 
without  either  formal  pleading,  or  any  direct  application  to  the  Court 
itself,  a  summons  may  at  once  be  obtained  at  the  chambers  of  the 
Master  of  the  Rolls,  or  of  a  Vice-Chancellor,  and  an  order  be  made  on 
the  hearing  thereof  to  administer  the  estate.  Where,  also,  it  is  sought  to 
obtain  the  appointment  of  a  guardian  for  an  infant,  or  an  allowance  out 
of  his  property  for  his  maintenance,  the  application  may  be  made  by 
smmiions.^ 

Again,  under  an  Act  of  Parliament,^  for  which  the  public  are  in- 
debted to  the  Lord  Justice  Turner,  a  verj^  convenient  form  of  application 
to  the  Court  has  been  provided  for  cases  where  the  parties,  agreeing 
upon  the  facts  that  form  the  foundation  of  their  claims,  are  desirous  of 
obtaining  a  judicial  decision  upon  the  construction  of  an  instrument,  or 
upon  almost  any  point  of  law  resulting  from  the  admitted  facts.  In 
cases  of  this  description,  the  parties  are  enabled,  without  going  through 
any  forms  of  pleadings,  at  once  to  submit  the  case  that  they  have  agreed 
upon  for  the  decision  of  the  Court. 

The  several  forms  of  proceeding  enumerated  above  relate  to  the  ori- 
ginal jurisdiction  of  the  Court,  and  are  different  means  by  which  the 
suitor  may  call  into  exercise  some  portion  of  that  original  jurisdiction 
in  his  behalf.  There  are  a  great  number  of  Acts  of  Parliament  —  many 
of  them  of  recent  enactment  —  under  which  statutory  powers  are  con- 
ferred upon  the  Court.  Man}^  of  these  Acts  point  out  the  particular 
mode  by  which  relief  thereunder  is  to  be  sought  from  the  Court ;  and  it 
may  be  stated,  as  a  general  rule,  that  a  person  seeking  the  aid  of  the 
statutory  jurisdiction  must  commence  by  presenting  a  petition,  which 
differs  in  some  important  particulars  from  the  bill  above  mentioned, 
and  is  not  regarded  as  the  commencement  of  a  formal  suit.* 

1  15  &  16  Vic.  c.  86,  §§  45,  47.  Equity,  and  motions  and  other  applications 

2  Sac  post,  Ch.  XXIX.,  §  2,  Proceedinr/s  in  therein,  whether  interlocutory  or  final,  shall 
the  Judges''  Chambers  {Infants).  in  the  tirst  in.stance  be  heard  and  dctennined 

3  13  &  14  Vic.  c.  35,  §§  1-18.  by  one  justice  of  the  Supreme  Judicial  t'ourt. 
*  [Infra  Ch.  XLIV.]     The  general  Equity      In  New  York,  the  jurisdiction  of  Equity,  part 

jurisdiction  in  Massachusetts  is  conferred  of  which  was  to  exercise  it.s  powers  at  all 
upon  the  Supreme  -Judicial  Court,  which  has  times,  has  devolved  upon  the  Supreme  Court, 
original  and  exclusive  jurisdiction  of  every  A  justice  of  that  Court,  then,  may  hear  a  peti- 
original  process,  whether  by  bill,  writ,  peti-  tion  in  tJhambers  in  those  matters  where  the 
tion,  or  otherwise,  in  which  relief  in  Equity  usage  of  the  Chancellor  was  so  to  do.  Wil- 
is prayed  for,  except  where  some  ditterent  cox  v.  Wilcox,  14  N.  Y.  575. 
provision  is  made  by  law,  and  may  issue  all  In  regard  to  the  jurisdiction  of  the  Court 
general  and  special"  writs  and  processes  re-  of  Chancery,  in  Vermont,  see  Cheever  v.  R. 
quired  in  proceedings  in  Equity  to  Courts  of  &  B.  R.  R.  Co.,  39  Vt.  654.  In  Maine,  see 
inferior  jurisdiction,  corporations,  and  indi-  Androscoggin  &  Kennebec  R.  R.  Co.  v.  An- 
viduals,  when  necessary  to  secure  justice  droscoggin  R.  R.  Co.,  49  Maine,  392. 
and  equity.    Genl.  Sts.  c".  113,  §  1.     Cases  in  [By  the    "  Supreme  Court  of  Judicature 
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*4  *A11  these  different  methods  of  originating  applications  to  the 

Court  of  Chancery  lead  to  somewhat  different  proceedings  in  the 
subsequent  stages  of  the  case,  and  which  it  will  be  the  object  of  this 
Treatise  to  explain.  As  a  preliminary  step,  however,  it  will  be  con- 
venient to  point  out  the  peculiarities  of  practice  incident  to  different 
descriptions  of  persons  appearing,  either  as  plaintiffs  themselves  to  ob- 
tain relief  from  the  Comi,  or  as  defendants  to  resist  the  applications  of 
others. 


Act  "  of  1873,  it  is  now  provided  in  England, 
that  all  suits  which  have  hitherto  been  com- 
menced by  bill  or  information  in  the  High 
Court  of  Chancery  shall  be  instituted  in  the 
High  Court  of  Justice  established  by  that 
Act,  by  a  proceeding  to  be  called  an  action. 
Hy  the  same  Act  it  is  also  provided  that 
"suit"  shall  include  "  action,"  and  "action" 
shall  mean  a  civil  proceeding  commenced  by 
writ,  or  in  such  other  manner  as  may  be 
prescribed  by  rules  of  Court,  and  shall  not 
include  a  criminal  proceeding  by  the  Crown  ; 
and  "  cause  "  shall  include  any  action,  suit, 
or  other  original  proceeding  between  a  plain- 
tiff and  a  defendant,  and  any  criminal  pro- 
ceeding by  the  Crown;  "matter"  shall  in- 


clude everv  proceeding  in  the  Court  not  in  a 
cause.     L.  R.  8  Stat.  349,  350. 

This  Act  also  provides,  in  effect,  for  the  ad- 
ministration of  equitable  relief  to  either  plain- 
tiff or  defendant  in  all  cases  in  which  such 
relief  would  have  been  given  by  a  Court  of 
Equity.     L.  R.  8  Stat.  317. 

See,  as  to  the  Equity  jurisdiction  of  the 
Courts  of  the  United  States  where  the  distinc- 
tions between  the  pleadings  and  modes  of  pro- 
cedure in  Common-Law  actions  and  Equity 
suits  are  abolished.  Basev  r.  Gallagher,  20 
Wall.  670;  Bank  r.  Labitat,  1  Woods,  11. 
See  also  when,  in  such  case,  a  legal  suit 
becomes  equitable,  Hagan  v.  Patterson,  10 
Bush,  441.] 


*CHAPTER  II.  *5 

PERSONS   BY  WHOM  A   SUIT  MAY  BE  INSTITUTED. 

Section  I. —  The  Queen's  Attorney- General. 

It  is  a  general  rule,  subject  to  very  few  exceptions,  that  there  is  no 
sort  or  condition  of  persons  who  may  not  sue  in  the  Court  of  Chancery, 
and  this  rule  extends  from  the  highest  person  in  the  State  to  the  most 
distressed  pauper. 

The  Queen  herself  has  the  same  right  which  a  subject  has  to  institute 
proceedings  in  her  own  Courts  for  the  assertion  of  any  right  which  she 
claims,  either  on  behalf  of  herself  or  others ;  and  the  same  principles 
which  entitle  a  subject  to  the  assistance  of  a  Court  of  Equit}^  to  enable 
him  to  assert  his  legal  rights,  are  equally  applicable  to  the  Sovereign. 
Thus  a  suit  has  been  instituted  on  behalf  of  the  Queen  to  have  the 
benefit  of  a  discovery,  from  persons  charged  to  be  aliens,  of  the  place 
of  their  birth,  in  order  to  assist  her  in  a  commission  to  inquii-e  into  their 
lands,  with  the  view  of  seizing  them  into  her  hands  by  inquisition.^  For 
the  same  reason,  where  an  office  cannot  be  found  for  the  Crown  without 
the  aid  of  a-Court  of  Equity,  the  Court  will,  at  the  suit  of  the  Crown, 
interfere  to  restrain  the  commission  of  waste  in  the  mean  time.'^ 

It  has  been  said,  that  the  Queen  is  not  bound  to  assert  her  rights  in 
any  particular  Court,  but  that  she  may  sue  in  any  of  her  Courts  which 
she  pleases,  without  reference  to  the  question  whether  the  subject- 
matter  of  her  suit  is  such  as  comes  within  the  peculiar  jurisdiction  of 
such  Court. ^  Thus  she  may  have  a  quare  impedit  in  the  Queen's  Bench, ^ 
or  she  may  elect  to  sue  either  in  a  Court  of  Common  Law,  or  in  a  Court 
of  Equit}'.^  Upon  an  accurate  examination,  however,  of  the  cases  that 
have  given  rise  to  these  general  assertions  of  the  rights  of  the  Crown, 
it  appears  that  equitable  gi'ounds  were  alleged  in  each  case  for  institut- 
ing the  proceedings  in  Chancery.  It  seems,  nevertheless,  to  be 
true,  that  the  Queen  may  proceed,  in  questions  relating  to  *  the  *6 
property  to  which  she  is  entitled  in  right  of  her  Crown,  either  in 
a  Court  of  Law  or  in  a  Court  of  Equity  ;  and  that  where  she  has  caused 

1  Du  Plessis  V.  Attorney-General,  1  Bro.         *  11  Rep.  68  B. 

P.  C.  ed.  Toml.  415,  419.  ^  The  King  v.  Countess  Dowager  of  Arun- 

2  Attorney-General  v.  Du  Plessis,  2  Ves.  del,  Hob.  109;  Attornev-General  v.  Vernon, 
286.  As  to  office  found,  see  now  22  &  23  1  Vern.  277,  370;  2  Cli.  R.  353;  1  Eq.  Ca. 
Vic.  c.  21,  §  25.  Ab.  75,  pi.  1;  133,  pi.  16;  and  .see  the  cases 

3  11  Rep.  68  B  ;  ib.  75  A  ;  Plowden,  236,  cited  8  Beav.  283,  and  the  Judgment,  p.  287. 
240,  244. 
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a  Court  of  Equit}'  to  be  informed  that  an  intrusion  has  been  committed 
on  her  land,  although  no  matter  of  equitable  jurisdiction  has  been 
stated,  3'et  the  information  has  been  entertained :  but  in  such  cases,  if 
an}'  question  of  law  arises,  the  Court  will  put  it  in  the  coiu'se  of  trial 
b}'  a  Court  of  Law,  and  retain  the  information  till  the  result  of  such 
trial  is  known. ^ 

As  a  general  mle,  suits  on  behalf  of  the  Crown  are  instituted  in  the 
Court  which,  bj  its  constitution,  is  most  properl}'  adapted  to  the  case, 
and  the  Court  of  Exchequer  being  the  general  Court  for  all  business  re- 
lating to  the  Queen's  revenue  or  property',  the  practice  has  been  to 
institute  there  all  proceedings  relating  to  the  property  of  the  Crown. 
By  the  5  Vic.  c.  5,  §  1,  however,  it  is  enacted,  "  that  on  the  15th  day 
of  October,  1841,  all  the  power,  authority,  and  jurisdiction  of  her 
Majesty's  Court  of  Exchequer  at  Westminster  as  a  Court  of  Equity, 
and  all  the  power,  authority",  and  jurisdiction  which  shall  have  been 
conferred  on  or  committed  to  the  said  Court  of  Exchequer  by  or  under 
the  special  authority  of  any  Act  or  Acts  of  Parliament  (other  than  such 
power,  authority,  and  jurisdiction  as  shall  then  be  possessed  by,  or  be 
incident  to,  the  said  Court  of  Exchequer  as  a  Court  of  Law,  or  as  shall 
then  be  possessed  by  the  said  Court  of  Exchequer  as  a  Court  of  Reve- 
nue, and  not  heretofore  exercised  or  exercisible  b}'  the  same  Court, 
sitting  as  a  Court  of  Equity),  shall  be,  by  force  of  this  Act,  trans- 
ferred and  given  to  her  Majest^^'s  High  Court  of  Chancery,  to  all  intents 
and  purposes,  in  as  full  and  ample  a  manner  as  the  same  might  have 
been  exercised  by  the  said  Court  of  Exchequer,  if  this  Act  had  not 
passed." 

The  construction  of  the  Act  afterwards  came  before  Lord  Langdale 
M.  R.  in  the  case  of  The  Attorney-  General  v.  The  Corporation  of  London ^^ 
when  his  Lordship  said  he  thought  ' '  the  almost  unavoidable  construe  • 
tion  of  the  Act  made  it  so  operate,  as  to  leave  to  the  Court  of  Exchequer 
every  thing  that  was  not  exercised  or  exercisible  by  that  Court  as  a 
Court  of  Equity,  and  to  transfer  to  the  Court  of  Chancer^'  all  that  was 
exercised  or  exercisible  hy  the  Court  of  Exchequer  as  a  Court  of 
Equity."  It  appears,  as  the  result  of  tliat  case,  that,  in  the  opinion  of 
Lord  Langdale,  in  all  matters  affecting  the  rights,  property,  and  reve- 
nue of  the  Crown,  the  Court  of  Exchequer,  sitting  on  the  Equity  side, 

had,  before  the  Act,  a  jurisdiction,  notwithstanding  the  Crown 
*7         might,  in  the  particular  *  cases,  have  had  a  legal  remedy,  and 

that  this  jurisdiction  has  b}'  the  Act  been  transferred  to  the  Court 
of  Chancery  ;  and  that,  by  virtue  of  that  transfer,  the  Crown  is  now  en- 
abled, in  matters  of  revenue  dependent  upon  legal  rights,  to  sue  in  the 
Court  of  Chancer}',  even  though  there  would  be  no  jurisdiction  in  simi- 
lar cases  between  subject  and  subject.     The  decision  in  this  case  was 

1  Attornej'-General  to  the  Prince  of  Wales      cases  there  cited ;  sec  also  Attorney-General 
V.  Sir  J.  St.  Aubyn,  Wightw.   1G7,   and  the       v.  The  Mavor  of  PIvmouth,  id.  134. 

2  8  Beav.  270,  285. 
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affirmed  by  the  House  of  Lords  ;  but  their  lordships  carefu%  avoided 
determining  this  question,  as  to  which  they  expressed  great  doubt. -^  In 
whatever  way  this  question  may  be  ultimately  decided,  it  has  ])een  held 
b}'  the  Court  of  Exchequer  that  it  still  retains  an  equital)le  jurisdiction 
in  matters  of  revenue.^  Where  the  Court  of  Chancery  would  have 
jurisdiction,  as  between  subject  and  subject,  it  seems  clear  that  the 
Crown  may  file  an  informatioJi  in  that  Court  for  an  account.* 

In  all  cases  where  the  rights  of  the  Queen,  or  of  those  who  pai-take 
of  her  prerogative,  are  the  subject  of  the  suit,  the  name  of  the  Queen 
is  not  made  use  of  as  the  part}'  complaining,  but  the  matter  of  com- 
plaint is  off"ered  to  the  Court  b}'  way  of  information  given  by  the  proper 
oflficer.  That  oflflcer,  if  the  information  is  exhibited  in  any  of  the  Supe- 
rior Courts  at  Westminster,  is  the  Attornej'-General,  or  if  the  office  of 
Attorne3'-General  should  happen  to  be  vacant,  the  Solicitor-General.* 

Besides  the  cases  in  which  the  immediate  rights  of  the  Crown  are 
concerned,  the  Queen's  officers  may,  in  some  cases,  institute  proceed- 
ings on  behalf  of  those  who  claim  under  the  Crown,  by  grant  or  other- 
wise ;  or,  more  correctl}'  speaking,  those  who  claim  under  the  Crown 
ma}'  make  use  of  the  Queen's  name,  or  of  that  of  her  proper  officer,  for 
the  purpose  of  asserting  their  right  against  a  third  party.  Thus  a  chose 
in  action  ma}*  be  assigned  to  the  Queen,  and  may  also  be  granted  or 
assigned  by  her  to  another  person ;  and,  in  the  latter  case,  the 
grantee  may  either  sue  for  it  *  in  his  own  name,  or  in  that  of  *8 
the  Queen  ;  ^  but  if  he  sues  in  his  own  name,  he  must  make  the 
Attorney-General  a  part}^  to  his  suit.  Thus,  where  A.,  having  out- 
lawed B.,  brought  a  bill  against  C,  a  trustee  for  B.,  with  respect  to 
an  annuity, 'to  subject  this  annuity  to  the  plaintiffs  debt;  and  the 
Court  held,  that  forasmuch  as  by  the  outlawry  all  the  defendant's 
interest,  as  well  equitable  as  legal,  was  vested  in  the  Crown,  the  plain- 
tiff must  not  only  get  a  grant  thereof  from  the  Ci'own,  but  must  make 
the  Attornej'-General  a  party  to  the  suit.^ 

1  1  H.  L.  Ca.  440.  abolished  in  Massachusetts,  most  of  the  du- 

2  Attorney-General  v.  Hallint;,  15  M.  &  W.  ties  of  that  officer,  which  were  not  required  to 
687,  700;  Attorney-General  v.  Hallett,  id.  97;  be  performed  by  him  personally,  having  been 
8  Beav.  288.  n.  But  see  Attorney-General  v.  distributed  among  and  vested  in  the  District 
Kingston,  6  Jur.  155,  Eq.  The  procedure  in  Attorneys,  as  the  local  prosecuting  officers, 
suits  by  information  in  the  Court  of  Ex-  Mr.  Chief  .Justice  Shaw  said  he  was  "strong- 
chequer  relating  to  the  revenues  of  the  Crown  1}' inclined  to  tlie  opinion  that  the  filing  of 
is  now  regulated  by  "  The  Crown  Suits  Act,  an  information  in  Equity  was  not  a  duty 
1865"  (28  &  29  Vic.  c.  104),  and  Reg.  Gen.  which  the  Attorney-General  was  required  to 
Exch.  14th  March,  1866;  L.  R.  1  Ex.  389;  12  do  personally;  that  duty  would  have  vested 
Jur.  N.  S   P.  II.  182.  in  a  Solicitor-General,  if  there  had  been  one; 

<5  Attorney-General  v.  Edmunds,  L.  R.  6  it  was  necessarily  incident   to  the  office  of 

Eq.  381,  392,  V.  C.  G. :   and  see  Attorney-  Attorney-General,    and   was   vested    in    the 

General  v.  Corporation  of  London,  1  H.  L.  District-Attorneys    in    their   respective    dis- 

Cas.  440;  see  also  the  case  of  York  Building  tricts."     Parker  v.  Mav,  5  Cush.  340. 
Company.  l  Dwver,  1  PI.  7,  8;  Keilw.   169;  5  Bac. 

*  Ld.  Red.  7,21,  22;  Wilkes's  case,  4  Burr.  Ab.  tit.Prerog.  F.  3;  Miles  v.  Williams,  1  P. 

2527;  Story  Eq.  PI.  §  49.  Wms.  249,  252;  Earl  of  Stafford  v.  Buckley, 

Rights  purely  public  are  to  be  enforced  in  2  Ves.  S.  170,  181. 
the  name  of  the  State,  or  the  officer  intrusted  ^  Balch  v.  Wastall,  1  P.  Wms.  445;  Hay- 

with  the  conduct  of  public  suits.     Smith  v.  wards.  Fry,  iW.  446;  see  also  Kex  ».  Fowler, 

Conini.  of  Butler  County,  6  Ohio,  101.  Buub.  38. " 

While  the  office  of  Attornev-Geueral  was 
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Informations  may  also  be  exhibited  by  the  Attorney-General,  or 
other  proper  officer,  in  support  of  the  rights  of  those  -whose  protection 
devolves  upon  the  Crown  as  supreme  head  of  the  Church.  Thus,  the 
Queen,  as  supreme  head  of  the  Church,  is  the  proper  guardian  of  the 
temporalities  of  the  bishoprics  ;  and  an  information  ma}',  therefore,  be 
brought  by  the  Attornej-'General  to  sta}'  waste  committed  b}-  a  bishop." 

In  like  manner,  the  Attorney-General  ma}-  exhibit  informations  on 
behalf  of  individuals  who  are  considered  to  be  under  the  protection  of 
the  Crown  as  parens  patrice :  such  as  the  objects  of  general  charities,^ 
idiots,  and  lunatics.®  Moreover,  this  privilege  of  the  Attornej'-General 
is  not  confined  to  suits  on  behalf  of  charities,  strictly  so  called,  but  has 
been  held,  in  many  instances,  to  extend  to  cases  where  funds  have  been 
made  applicable  to  legal  and  general  purposes.®  The  rule  in  such  cases 
appears  to  be,  "  that  where  property  affected  by  a  trust  for  pxiblic  pur- 
poses is  in  the  hands  of  those  who  hold  it  devoted  to  that  trust,  it  is 
the  privilege  of  the  public  that  the  Crown  should  be  entitled  to  intervene 
by  its  officer,  for  the  purpose  of  asserting,  on  behalf  of  the  public  gen- 
erally, that  public  interest  and  that  public  right  which  probably  no 
individual  could  be  found  willing  effectual!}-  to  assert,  even  if  the  interest 

were  such  as  to  allow  it." '' 
*9  *  Suits  on  behalf  of  idiots  and  lunatics  are  usually  instituted 

by  the  committees  of  their  estates  ;  but  sometimes,  where  there 
has  been  no  committee,  or  where  the  interest  of  the  committee  was 
likely  to  clash  with  that  of  the  persons  whose  estates  were  under  his 
care,  informations  have  been  exhibited  on  their  behalf  by  the  Attorney- 
General,  as  the  officer  of  the  Crown. ^  Where  informations  have  been 
filed  on  behalf  of  persons  found  lunatic,  but  who  have  had  no  committee 
appointed,  the  Court  will  proceed  to  give  directions  for  the  care  of  the 
property  of  the  lunatic,  and  for  proper  proceedings  to  obtain  the  ap- 
pointment of  a  committee.^    Persons  incapable  of  acting  for  themselves, 

3  Knight  V.  Mosely.  Amb.  176 ;  Wither  v.  ^  Per  Sir  J.  L.  Knight  Bruce  V.  C.  in  At- 
D.  &  C.  of  Winchester,  3  Mer.  421,  427;  torney-General  r.  Compton,  1  Y.  &C.C.  417, 
Jefferson  «.  Bishop  of  Durham,  1  Bos.  &  Pull.  427.  "^  In  Massachusetts  under  Genl.  Sts.  c. 
129,  131.  14,  §  20,  the  Attorney-General  is  required  to 

4  See  Attorney-General  v.  Clergy  Society,  enforce  the  due  application  of  funds  given 
8  Rich.  Eq.  (S.  C. )  190;  Wright  V.  Trustees  or  appropriated  to  public  charities  within 
of  Meth.  Epis.  Church,  1  Iloff.  Ch.  R.  202  ;  2  the  State,  and  prevent  breaches  of  trust  in  the 
Kent,  285-288.  4  id.  507.  administration  thereof.     The   power  of    the 

6  See  Norcom   v.  Rogers,   1   C.  E.  Green  Attorney-General  or  public  prosecutor  to  in- 

(N.  J.),  484.  stitute  a  proceeding  for  the  enforcement  of  a 

6  Attorney- General  v.   Brown,   1  Swanst.  public  charity,  is  a  common-law  power,  inci- 

265;     Attorney-General     v.    Corporation    of  dent  to  the  office.     Parker  i'.  Mav,  5   Cush. 

Shrewsbury.  6  Beav.  220,  227:  Evan  v.  Cor-  33t?,  338.  per  Shaw  C.  J.     See  Wright  v.  The 

poration  of'Avon,  29  Beav.  144;  6  Jur.  N.  S.  Trustees  of  the  Meth.  Epis.  Church,  1  Hoft". 

1361;    Attorney-General    v.    Corporation   of  Ch   R.  202;  and  Code  of  Tennessee,  §  3409, 

Lichtield.  1 1  Beav.  120 ;  Attorney-General  v.  et  sea. 

Corporation  of  Norwich,  16  Sim.  225,  229;  ^  Attorney-General  v.  Parkhurst,  1   Cha. 

Attoriiev-General  «.  Guardians  of  Southamp-  Ca.  112;    Attorney-General  iJ.  Woolrich,  it/, 

ton,  17  Sim.  7,  13;  Attorney-General  V.  East-  153;    Attornev-tieneral    v.    Tvler,    1    Dick, 

lake,  11  Hare,  205 ;  17  .lur.  801 ;  Attorney-  378 ;  2  Eden,  230 ;  Norcom  v.  liogers,  1  C  E. 

General  v.  Mayor  of  Wigan,  Kay,  268;  5  De  Green  (N.  .1.),  484. 

G.  M.  &  G.  52";  18  Jur.  299;  Attorney-Gen-  2  Attorney-General  v.  Howe,  Ld.  Red.  30, 

eral  v.  West  Hartlepool  Improvement  Com-  n.  (m). 
missioners,  W.  N.  (1870)  107;  18  VV.  R.  68.5, 
V.  G.  G. ;  L.  R.  10  Eq.  152. 
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though  not  coming  under  the  description  of  idiots  or  lunatics,  have 
been  permitted  to  sue  by  tlieir  next  friend,  without  the  intervention  of 
the  Attorney-General.' 

It  seems  that  when  an  infoi*mation  is  filed  on  behalf  of  a  lunatic,  he 
must  be  named  as  a  party  to  the  suit,  and  that  mereh'  naming  him  as  a 
relator  will  not  be  sufficient ;  ^  a  distinction,  however,  appears  to  be 
taken  between  cases  where  the  object  of  the  suit  is  to  avoid  some 
transaction  of  the  lunatic,  on  the  ground  of  his  incapacity,  and  those  in 
which  it  is  merely  to  affirm  a  contract  entered  into  by  him  for  his  bene- 
fit, or  to  assert  some  claim  on  his  behalf.^  In  the  former  case  it  was 
held,  that  the  lunatic  ought  not  to  be  named  as  plaintiff,  l)ecause  no 
man  can  be  heard  to  stultify  himself ;  if  he  is  named,  however,  it  will 
be  no  ground  for  demurrer.''  The  reason  for  making  a  lunatic  a  party 
in  proceedings  of  this  nature  appears  to  be,  that  as  no  person  can  be 
bound  by  a  decree  in  a  suit  to  which  he,  or  those  under  whom  he  derives 
title,  are  not  parties,  and  as  a  lunatic  may  recover  his  understanding, 
the  decree  will  not  have  the  effect  of  binding  him  unless  he  is  a  party  to 
the  suit ;  and  upon  the  same  principle  it  is  held,  that  where  a  suit  is  in- 
stituted on  behalf  of  the  lunatic  b}'  his  committee,  the  committee  must 
be  named  as  a  co-plaintiff,  in  order  that  the  right  which  the  committee 
acquires  in  the  lunatic's  estate,  by  virtue  of  the  grant  from  the 
Crown,  maybe  barred.''  The  *  same  reason  does  not  apply  to  *10 
cases  of  idiots,  because  in  contemplation  of  law  they  never  can 
acquire  their  senses  ;  they  are,  therefore,  not  considered  necessary  par- 
ties to  the  proceedings  on  their  behalf.^ 

In  all  cases  of  informations  which  immediately  concern  the  rights  of 
the  Crown,  its  officers  proceed  upon  their  own  authorit}',  without  the 
intervention  of  any  other  person  ;  ^  but  where  the  informations  do  not 
immediately  concern  the  rights  of  the  Crown,  the}'  generall}-  depend 
upon  the  relation  of  some  person  whose  name  is  inserted  in  the  infor- 
mation, and  who  is  termed  the  Relator.^    This  person  in  reality  sustains 

3  Liney  v.  Wetherley,  Ld.  Red.  30,  n.  (n);  Ca.  153:  and  see  ^ost.  Chap.  III.  §  7,  hliotK 
Lipht  V.  Light,  25  Beav.  2-18;  West  v.  Davis,       and  Lunatics  (Plaintiffs). 

Rolls,  1863,  W.  No.  83;  and  ^ee  post,  Chap.  ^  Ld.  Red.  22;   Attorney-General  v.  Ver- 

IIL  §  7,  Idiots  and  Lunatics  [Plaintiffs).    In-  non.   1  Vern.  277,  370;  Aftornev-General  r. 

fra  86,  n  1.                                      •  Crofts,  1  Bro.  P.  C.  ed.  Toml.  136. 

4  Attorney-General  f.  Tyler,  1  Dick.  378;  [The  Attorney-General  cannot  bring  a  bill 
Ridler  «.  Ridler,  Eq.  Ca.  Ab.  279.  See  Story  or  information  to  redress  a  private  wrong; 
Eq.  PI.  §  64;  Gorham  v.  Gorhain,  3  Barb.  as,  for  example,  to  restrain  a  city  council 
Ch.  R.  24.  from    making  a  water-rate  merely  nominal, 

^  Attorney-General  v.  Parkhurst.  1  Cha.  under  a  statute  which  required  the  revenues 

Ca.  112;  Attorney-General  v.  VVoolrich,  id.  to  be  appropriated  to  keep  down  the  interest 

153.  on   the  debt  created  for  the  erection  of  tin; 

6  Ridler  v.  Ridler,  1  Eq.  Ca.  Ab.  279,  pi.  5;  waterworks,  and  to  the  creation  of  a  sinking 
and  see  Tothill,  130.     See  iw//-fl  83.  fund  to  meet  the  principal.    Attorney-General 

7  Norcom  v.  Rogers,  ICE.  Green  (N.  J.),  v.  Salem.  103  Mass.  140.  Or,  to  restrain  a 
484.  Under  the  16  &  17  Vic.  c.  70,  the  cus-  private  trading  corporation  from  doing  acts 
tod}--  of  the  estate  is  usually  committed  to  rot  aiithorizeid  by  its  charter.  Attorney- 
the  committee  by  an  Order  of  the  Lord  Chan-  General  v.  Tudor  Ice  (,'o.,  104  Mass.  239. J 
cellor  or  Lords  Justices,  which,  however,  by  3  i.d.  Red.  22;  1  Ves.  J.  247,  n.  See  The 
§  63,  has  the  same  force  and  validity  as  a  Attorney-General  v.  The  Proprietors  of  the 
grant  under  the  great  seal.  For  form  of  Meeting-house  in  Federal-street,  in  the  Town 
Order,  see  Elmer's  Prac.  126.  of  Boston,  3  Gray,    1;    Attorney-tJeneral  v. 

1  Attorney-General  v.   Woolrich,    1   Cha.       Merrimack  Manufacturing  Co.,  14  Gray,  586. 
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and  directs  tlie  suit,  and  he  is  considered  as  answerable  to  the  Court 
and  the  parties  for  the  propriety  of  the  proceedings,  and  tlie  conduct 
of  them  ;  *  but  he  cannot  take  an}'  step  in  the  cause  in  liis  own  name, 
and  independent  of  the  Attorney-General.'^  Where,  therefore,  in  the 
case  of  the  Attorney- General  v.  Wn'ght^^  notice  of  motion  was  given  on 
behalf  of  a  relator,  and  an  objection  was  made  that  it  ought  to  have 
been  on  behalf  of  the  Attorney-General,  Lord  Langdale  M.  R.  decided 
that  the  notice  was  irregular,  and  said  that  "  relators  should  know  that 
they  are  not  parties  to  informations,  and  have  no  right  of  their  own 
authority'  to  make  any  application  to  the  Court.  The  Attorne3'-General 
is  the  only  person  whom  the  Court  recognizes  in  such  cases."  And  in 
the  Attorney-  General  v.  Barker ^"^  which  was  an  information  and  bill. 
Lord  Cottenham  refused  to  hear  the  relator  and  plaintiff"  in  person  on 
behalf  of  the  Attorney-General,  and  said  he  could  not  separate  the  in- 
formation from  the  bill,  so  as  to  hear  him  as  the  plaintiff  in  the  bill.  It 
sometimes  happens  that  the  relator  has  an  interest  in  the  matter  in  dis- 
pute, of  the  injur}'  to  which  interest  he  is  entitled  to  complain.     In  this 

case,  his  personal  complaint  being  joined  to,  and  incorpoi'ated 
*11       with,  the  information  given  to  the  Comi;  by  the  *  officer  of  the 

Crown,  they  form  together  an  information  and  bUl,  and  are  so 
termed.  In  some  respects,  however,  they  are  considered  as  distinct 
proceedings  ;  and  the  Court  will  treat  them  as  such,  by  dismissing  the 
bUl  and  retaining  the  information,  even  though  the  relief  to  be  granted 
is  different  from  that  prayed.  Thus,  where  the  record  was  both  an  in- 
formation for  a  charit}'  and  a  bill,  and  the  whole  of  the  relief  specifically 
prayed  was  in  respect  of  an  alleged  interest  of  the  relator  in  the  trust 
property,  which  he  did  not  succeed  in  establishing,  although  the  bill 
was  dismissed  with  costs,  the  information  was  retained  for  the  purpose 
of  regulating  the  charity.^  It  is,  moreover,  necessary  that  the  person 
joined  as  plaintiff  should  have  some  individual  interest  in  the  relief 
sought  to  be  ol)tained  h\  the  suit ;  and  where  persons  were  made  plain- 
tiffs who  asked  nothing  for  themselves,  and  did  not  show  tliat  they 
were  individually  entitled  to  any  thing,  a  demurrer  to  the  whole  record 
was  allowed ;  but  as  there  appeared  to  be  a  case  for  relief,  leave  to 
amend,  for  the  purpose  of  converting  the  record  into  an  information 
onl}',  was  given,  and  the  Court  directed  that  the  plaintiffs  should  re- 
main on  the  record  in  the  character  of  relators,  in  order  that  they  might 
be  answerable  for  costs. ^ 

Although  it  is  the  general  practice,  where  the  suit  immediately  con- 
cerns the  rights  of  the  Crown,  to  proceed  without  a  relator,  yet  instances 

^  Ld.  Red.  22;  Attorney-General  U.Vivian,  pital,    16   Beav.    313;    Attorney-General    v 

1  Riiss.  226,  2:36.               "  Sherboume  Grammar  School,  18  Beav.  256, 

5  Parker  v.  May,  .5  Gush.  337.  per  Shaw  18  Jur.  636;    Parker  v.  May,  5  Gush.  336, 

G.  .!.;    see   Commissioners   v.  Andrews,    10  337. 

Rich.  Rq.(S.  G.)  4;  [State  exrd.  v.  White's  '  4  M.  &  G.  262. 

Greek  Turnpike  Go.,  3  Tenn.  (;h.  163.J  i  Attorney-General  U.Vivian,  1  Russ.  226, 

c  3  Beav.  447;  and  see  Attorney-General  2-33,235. 

V.  The    Hal)er(lashers'   Company,    15    Beav.  ^  Attorney-Gonera]  ??.  The  Kast  India  Gom- 

3'j7;  Attorney-General  v.  Wyggestou's  Hos-  panj',  11  Sim.  380,  386. 
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have  sometimes  occurred  where  relators  have  been  named.  In  such 
cases,  however,  it  has  been  done  through  the  tenderness  of  the  officers 
towards  the  defendant,  in  order  that  the  Court  might  award  costs  against 
the  rehitor  if  tlie  suit  should  appear  to  have  becm  imijropcrly  conducted  : 
it  being  a  prerogative  of  the  Crown  not  to  pay  costs  to  a  subject.* 

It  has  been  said,  that  as  the  Queen,  b}^  reason  of  her  prerogative, 
does  not  pay  costs  to  a  subject,  so  it  is  beneath  her  dignity  to  receive 
them ;  but  man}-  instances  occur,  in  the  course  of  practice,  in  which 
the  Attorney-Cxcneral  receives  costs.  Thus,  Avhen  collusion  is  sus- 
pected between  the  defendants  and  the  relators,  the  Attornej'-General 
attends  b}'  a  distinct  solicitor,  and  always  receives  his  costs.  In  Attor- 
ney- General  v.  Lord  Ashburnham  *  Sir  John  Leach  V.  C.  said,  in  refer- 
ence to  the  asserted  principle  that  the  Crown  can  neither  pay  nor 
receive  costs,  "  I  find  no  such  principle  in  Courts  of  Equit}'.  The  At- 
torney-General constantly  receives  costs,  where  he  is  made  a  defendant 
in  respect  of  legacies  given  to  charities,®  and  even  where  he  is  made  a 
defendant  in  respect  of  the  immediate  rights  of  the  Crown  in 
cases  of  intestacy;  *  and  where  charit}'  informations  have  been  *12 
filed  by  the  Attorney-General,  costs  have  been  frequently 
awarded  him  in  interlocutory  matters  independently  of  the  relator."  ^ 
And  in  the  case  of  the  Attorney-  General  v.  The  Corporation  of  London,^ 
Lord  Cottenham  said,  "the  principle  that  the  Attorney-General  never 
receives  nor  pays  costs  may  be  modified  in  this  way  ;  namely,  that  the 
Attorne^'-General  never  receives  costs  in  a  contest  in  which  he  could 
have  been  called  upon  to  pa}'  them,  had  he  been  a  private  individual." 
By  the  18  &  19  Vic.  c.  90,  however,  provision  is  made  for  the  payment 
of  costs  by  or  to  the  Crown,  in  proceedings  instituted,  after  the  passing 
of  the  Act,  on  its  behalf,  in  matters  relating  to  the  revenue.*  In  an  in- 
formation by  the  Attorn ej'-General  without  a  relator,  costs  may  be 
ordered  to  be  paid  by  one  defendant  to  another  defendant ;  and  where 
in  a  charity  case  some  of  the  defendants  supported  the  contention  of 
the  Attorney-General,  they  were  allowed  costs  as  between  solicitor  and 
client,  to  be  taxed  and  paid  out  of  the  fund.  Such  costs  as  between 
party  and  party  to  be  repaid  by  the  defendant  who  opposed  the  proceed- 
ings.* 

The  propriet}^  of  naming  a  relator  for  the  purpose  of  his  being  an- 

8  See  3  Bl.  Com.  400;  2  Mad.  Prin.  &  Pr.  Beav.  -305;    Ware  v.  Cumberlege,  20  Beav. 

Ch.  (3d  Lond.  ed.)  203  and  note;  1   Smith  510;  Kane  v.  Maule,  2  S.  &  G.  331;  S.  C, 

Cli.    Pr.    (2d  Am.   ed  )  99;    Story  Eq.  PI.  on  appeal,  novi.  Kane  v.  Revntjids,  4  De  G., 

§  8.  M.  &  G.  565,  569;  1  .Inr.  N."  S.  148. 

4  1  S.  &  S.  394,  397.  8  Attorney-General  v.  Hanmer,  4  De  G.  & 

5  Mof^gridge  v.  Tliackwell,  7  Ves.  36,  88;  J.  205;  5  Jur.  N.  S.  693;  Attornej'-General 
Attorney-General  v.  Lewis,  8  Beav.  179.  v.   Sittingbourne  &  Sheerness  Railway  Co., 

1  See,  however,  Burney  v.  Macdonald,  15  35  Beav.  268,  272;  L.  H.  1  Eq.  636.  64t);  and 
Sim.  6,  16.  i«ee  Bauer  i-.  Mitford,  9  W.  R.  135 ;  see  also 

2  2  M'N.  &  G.  247,  269,  271,  273.  See  24  &  25  Vic.  c.  92,  §  1,  in  cases  as  to  succes- 
also,  on  this  point,  S.  C.  before  the  M.  R.  sion  duty;  and  23  &  24  Vic.  c.  34.  §§  11,  12, 
12  Beav.  171,  and  on  demurrer  before  House  in  proceedings  by  petition  of  right. 

of  Lords,  1  H.  L.  Gas.  471,  and  i-d.  Gotten-  ^  Attorney-General   v.  Chester,   14  Beav. 

ham's  comments  on  the  case  2  iVPN.  &  G.       338;    Attorney-General  v.  Mercers'  Co.,  18 
271;    Attorney-General   v.    Drapers'    Co.,    4      W.  R.  448,  V".  C  J. 
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swerable  for  costs,  and  the  oppression  arising  from  a  contrary  pra|ctice, 
were  particular!}"  noticed  b}-  Baron  Perrot,  in  a  cause  in  the  Exchequer, 
Attorney- General  \  Fox,^  in  which  case  no  rehxtor  was  named;  and 
though  the  defendants  finally  prevailed,  they  were  put  to  an  expense 
almost  equal  to  the  value  of  the  propertj'  in  dispute.  The  introduction 
of  a  relator,  however,  in  cases  in  which  the  information  is  merel}'  con- 
cerning the  rights  of  the  Crown,  is  a  mere  act  of  favor  on  the  part  of 
the  Crown  and  its  officers  ;  and  it  appears  to  have  been  the  opinion  of 
Lord  Eldon  that,  even  in  informations  concerning  charities,  the  intro- 
duction of  a  relator  was  an  indulgence  on  the  part  of  the  Crown,  which, 
though  usual,  might  be  withheld.  Thus,  in  T/te  Matter  of  the  Bedford 
Charity,^  in  speaking  of  informa'tions  concerning  charities,  his  Lordship 
said,  "there  is  no  doubt,  that  though  a  relator  is  commonly  required 
for  the  purpose  of  securing  costs,  the  Attorney-General  may,  if  he 
pleases,  proceed  without  a  relator."  This  dictum  appears  to  be 
*13  at  variance  with  the  opinion  of  Lord  Thurlow,  *  in  the  Attorney- 
General  V.  Oglender,^  in  which  case  his  Lordship  is  reported  to 
have  exiH'cssed  his  belief  that  an  information  without  a  relator  would 
not  do ;  and  the  opinion  of  Lord  Thurlow  upon  this  point  appears  to 
have  been  adopted  by  Lord  Redesdale."  Upon  the  whole,  therefore,  it 
seems,  that  although  in  cases  of  informations  for  charities,  the  general 
and  almost  universal  practice  is  to  have  a  relator  for  the  purpose  of 
answering  the  costs,  yet  the  rule  is  not  imperative  ;  and  the  Attorney- 
General,  as  the  officer  of  the  Crown,  ma}',  in  the  exercise  of  his  discre- 
tion, exhibit  such  an  information  without  a  relator.  In  confirmation  of 
this  it  is  to  be  observed,  that  in  informations  under  the  former  stat- 
utes,^ for  giving  additional  facilities  in  applications  to  Courts  of  Equity 
regarding  the  management  of  estates  or  funds  belonging  to  charities, 
it  was  not  the  practice  to  have  a  relator. 

All  persons  who  are  not  under  any  of  the  legal  disabilities  after  men- 
tioned may  be  relators  in  informations  ;  ^  but  a  written  authority,  signed 
b}^  them,  permitting  their  names  to  be  used,  must  be  filed  with  the 
information.^  A  corporate  body  may  be  a  relator®  or  a  relator  and 
plaintiff.' 

6  Ld.  Red.  23,  n.  (g).  solicitor  had  given  the  relator  an  indemnity 

6  2  Swanst.  520.  against  the   costs,  the  information   was  or- 

1  1  Yes.  J.  240.  dered  off  the  file,  with  costs  to  be  paid  by  the 

2  Ld.   lied.  99;  and  see  Attorney-General  relator  and   solicitor.     Attorney-General  v. 
v-  Smart,  1  Yes.  S.  72;  Attorney-General  v.  Skinners'  Co.,  C  P.  Coop,  7. 
Middleton,  2  Yes.   S.  327;  Attorney-General  ^  See  Attorne3--General  v.  Wilson,  C.  &  P 
of  the  Duchy  of  Lancaster  v.  Heath,  Prec.  1 ;  Attornev-General  v.  Cambridge  Consum- 
in  Ch.  13.  ers'  Gas  Co'.,  L.  R.  6  Eq.  282,  V.  (;.  W. 

3  59  Geo.  III.  c.  91 ;  continued  and  ex-  "^  See  Attornev-General  v.  Conservators  of 
tended  by  2  &  3  Will.  lY.  c.  57.  See,  how-  the  Thames,  1  H.  &  M.  1;  8  Jur.  N.  S.  1203; 
ever,  Attorney-General  v.  Boucherett,  25  Attornev-General  v.  Metropolitan  Board  of 
Beav.  116.  Works, 'l  H.  &  M.  298.     Attornev-General  v. 

4  1  Smith  Ch.  Pr.  (2d  Am.  ed.)  99.  GreenhiU,  33  Beav.    193;  9  Jur.'N.  S.  1307; 

5  15  &  10  Yic.  c  86,  §  11.  For  form  of  Attornev-General  v.  Mavor  of  Kingston-on- 
authority,  seeYol.  III.  In  an  injunction  case,  Thames",  11  Jur.  N.  S.  596;  13  W.  R.  880, 
the  authoritv  was  allowed  to  be  tiled  the  day  V.  C.  W. ;  Attornev-General  v  Richmond, 
after  the  information.  Att-rnev-General  v.  L.  R.  2  Eq.  300;  12  3ur.  N.  S.  544,  Y.  C.  W. 
Murray    1?  W.  U.  6.5,  V   C   K."  Where  the 
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It  has  not  beeu  deemed  necessary  that  relators  should  be  interested 
in  the  charities  concerning  which  they  institute  proceedings  ;  *  and  the 
Court  was  in  the  habit,  in  the  times  when  a  much  stricter  s^'stem  of 
practice  prevailed  than  at  present,  of  relaxing  several  of  its  rules  on 
behalf  of  charities.  Thus,  where  the  relief  sought  was  erroneous  and 
refused,  tlie  Court  still  took  care  to  make  such  decree  as  would  best 
answer  the  purposes  of  the  charities.'' 

It  appears,  on  reference  to  the  old  cases,  that  where  a  relator  himself 
claims  an  interest  in  the  subject-matter  of  the  suit,  and  proceeds 
by  bill  as  well  as  b}'  information,  making  himself  both  *  plain tilf      *14: 
and  relator,  the  suit  abates  by  his  death.     Where,  however,  the 
suit  is  merely  an  information,  the  proceedings  can  only  abate  by  the 
death  or  determination  of  interest  of  the  defendant.^ 

K  there  are  several  relators,  the  death  of  any  of  them,  whUe  there 
survives  one,  will  not  in  any  degree  affect  the  suit ;  but  if  all  the  rela- 
tors die,  or  if  there  is  but  one,  and  that  relator  dies,  the  suit  is  not 
abated.  It  is,  however,  irregular  for  the  solicitors  of  a  relator  to  pro- 
ceed in  a  charit}^  information  after  the  death  of  the  relator ;  and  the 
Court  will  not  permit  any  further  proceedings  till  an  order  has  been 
obtained  for  liberty  to  insert  the  name  of  a  new  relator,  and  such  name 
is  inserted  accordingly  ;  othei-wise  there  would  be  no  person  to  pay 
the  costs  of  the  suit,  in  case  the  information  should  be  deemed  im- 
proper, or  for  any  other  reason  should  be  dismissed.'^  Where,  how- 
ever, a  relator  dies,  the  application  for  leave  to  name  a  new  relator  must 
be  made  by  the  Attorney-General,  or  with  his  consent,  and  not  by  the 
defendant ;  otherwise  the  defendant  might  choose  his  own  prosecutor.^ 

With  respject  to  informations  on  behalf  of  idiots  and  lunatics,  it  seems 
that  it  is  not  only  necessary  that  the  lunatic  should  be  a  party,  but  also 
that  there  should  be  a  relator  who  may  be  responsible  to  the  defendant 
for  the  costs  of  the  suit.  Thus,  in  the  case  of  the  Attorney-  General  v.  Tyler, 
mentioned  in  the  note  to  Lord  Redesdale's  Treatise,*  it  appears  that  the 
lunatic  had  been  made  the  relator,  but  that  on  a  motion  being  made 
that  a  responsible  relator  should  be  appointed.  Lord  Northingtou  di- 
rected that  aU  further  proceedings  in  the  cause  should  be  suspended, 
until  a  proper  person  should  be  named  as  relator  in  his  stead.  This 
appears  to  be  the  same  cause  which  has  been  before  referred  to  as  re- 
ported in  Mr.  Dickens's  Reports,^  in  which,  upon  the  hearing,  it  was 
objected  that  the  lunatic  was  not  a  party  to  the  suit,  although  he  was 

8  Attorne3'-General  v.  Vivian,  1  Russ.  226,  i  Waller  v.  Hanger,  2  Bulst.  134;  Ld.  Red. 
216.       See,    however,    Attorney-General    v.       100. 

Bucknall,  2  Atk.  328;  Corporation  of  South  2  Ld.  Red.  100;  Attorney-General  v.  The 

Molton  V.  Attorney-General,  5  H.  L.  Ca.  1.  Haberdashers'  Company,  15  Beav.  397. 

9  Attorney-General  v.  Bucknall,  2  Atk.  8  \^([.  Red.  100,  n.  (e);  Attorney-General 
328;  Attorney-General  v.  Whiteley,  11  Ves.  v.  Harvev,  1  Jur.  N.  S.  1062;  Attorney-Gen- 
241,  247;  Attornev-General  v.  Oglender,  1  eral  w.  Plumtree,  5  Mad.  452;  2Mad.  Prin.  & 
Ves.  J.  246;  Attorney-General  v.  Middleton,  Pr.  Ch.  (3d  Lond.  ed.)  203,  204. 

2  Ves.  S.  327;  Attorney-General  v.  Brereton,  4     LJ.  Red.  29;  2  Eden,  230, 

ul.  425;  Attorney- General  v.  Mayor  of  Stam-  5  Ante,  p.  9. 

ford,    2   Swanst.    501;    Attorney-General   v. 
Parker,  1  Ves.  S.  43. 
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iiamc'd  as  relator  ;  and  the  cause  was  consequent!}'  ordered  to  stand  over, 
with  liberty  to  amend  by  adding  parties,  and,  if  so  advised,  to  change 
the  information  into  a  bill. 

The  object  in  reqmi-ing  that  there  should  be  a  relator,  in  informations 
exhibited  on  the  part  of  the  Attorney-General,  is,  as  we  have  seen,^ 
that  there  may  be  some  person  answerable  for  the  costs,  in  case 
they  should  have  been  improperly  filed.  Thus,  in  the  case  of  Attorney- 
General  V.  Smart,'  before  referred  to,  where  the  information  was  held 
to  have  been  unnecessar}^,  and  in  contradiction  to  the  right,  the 
*15  costs  were  ordered  to  be  paid  by  the  *  relator.  But  in  the  case 
of  Attorney- General  v.  Oglender,^  before  referred  to,  where  the 
relator  insisted  upon  a  particular  construction  of  the  will  of  the  per- 
son by  whom  the  charity  was  founded,  and  in  which  there  was  consid- 
erable ambiguity,  although  he  failed  in  satisfying  the  Court  that  his 
construction  was  the  right  one,  and  the  information  was  consequently 
dismissed,  the  Court  did  not  make  hun  liable  to  the  costs  of  the  defend- 
ant, although  it  refused  to  permit  the  costs  to  be  paid  out  of  the  funds 
of  the  charity.  And  in  general,  where  an  information  pra^'s  a  relief 
which  is  not  granted,  but  the  Court  thinks  proper  to  make  a  decree  ac- 
cording to  the  merits,  so  that  the  information  is  shown  to  have  had  a 
foundation,  although  the  relief  is  not  such  as  the  relator  prayed,  the 
relator  will  not  be  ordered  to  pa}'  the  costs. ^ 

Where  relators  conduct  themselves  properly,  and  their  conduct  has 
been  beneficial  to  the  charity,  they  will  usuall}-  be  allowed  their  costs  ;  ^ 
and  it  seems  that,  in  some  cases,  the  costs  of  relators  will  be  taxed  as 
between  solicitor  and  client,  on  the  principle  that  otherwise  people 
would  not  come  forward  to  file  informations  ;  *  and  in  special  cases  they 
will  be  allowed  their  charges  and  expenses,  in  addition  to  the  costs  of 
the  suit."  But  where  they  incurred  expenses  without  the  sanction  of 
the  Master,  in  obtaining  information  for  the  purpose  of  preparing  a 
scheme,  they  were  only  allowed  their  expenses  actually  out  of  pocket ;  ® 
and  where  a  petition  would  have  done,  instead  of  an  information,  the 
relators  were  refused  their  costs.'' 

In  the  case  of  Attorney-  General  v.  Kerr,^  an  order  was  in  the  first 
instance  made  to  refer  it  to  the  Master  to  tax  and  settle  the  costs, 
charges,  and  expenses  of  the  relator,  of,  incidental,  and  preparatory  to 
the  cause,  properly  incurred ;  to  be  paid  by  the  trustees  of  the  hospital 
of  St.  Thomas  for  the  time  being,  or  the  treasurer  thereof,  out  of  the 

6  Ante,  p.  12.  grid^e  v.  Thackwell,  7  Ves.  36,  88;  affirmed 

7  1  Ves.  S.  72;  Attorney-General  v.  Par-  bv  H.  L.,  see  13  Ves.  410;  Attorney-General 
ker,  3  Atk.  570,  576;  1  Ves.  S.  43.  v.  Kerr,  4  Beav.  297,  303;  but  see  Attorney- 

1  1  Ves.  J.  246.  General  v.   The    Fishmongers'  Company,    1 

2  Attorney-General  v.  Bolton,  3  Anst.  820.      Keen,  492,  where  party  and  party  costs  only 

8  Beameson  Costs,  14;    Attorney-General       were  allowed. 

V.  The  Brewers'  Company,  1  P.  Wins.  370.  5  Attorney-General  v.  Kerr,  ubisup. 

*  Attorney-General    v.    Taylor,    cited    in  ^  Attorney-General    v.  The   Ironmongers' 

Osborne  i'.  'iJenne,  7  Ves.  424;  see  also  id.  Company,  10  Beav.  194,  190. 
42.t;  Attoiiiev-Cieneral  v.  Carte,  1  Dick.  113;  '  Attornev-tiencral  v.  Berry,  11  Jur.  114. 

Beames  ou  Cc«U,  App.  No.  2,  229 ;   Mog-  8  4  Beav.  2J7,  301,  302. 
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funds  belonging  to  the  hospital.  To  this  order  two  objections  "were 
made :  first,  that  the  decree  was  wrong,  so  far  as  it  gave  the  relator  the 
extra  costs,  charges,  and  expenses  incidental  and  preparatory  to  tlie 
cause,  properly  incurred ;  secondly,  that  these  extra  costs  ought  not  to 
be  charged  on  the  whole  property  of  the  hospital  generall}-,  but  onl}'  on 
the  property  which  was  the  subject  of  the  information.  Lord  Lang- 
dale  M.  K.  said  "on  considering  the  cases  which  have  occurred,  it 
appears  that  the  relator  in  a  charity  information,  where  there  is 
nothing  to  impeach  *  the  propriety  of  the  suit,  and  no  special  *10 
circumstances  to  justify  a  special  order,  is,  upon  obtaining  a 
decree  for  the  charity,  entitled  to  his  costs  as  between  solicitor  and 
client,  and  to  be  paid  the  difl!"erence  between  the  amount  of  such  costs 
and  the  amount  of  the  costs  which  he  may  recover  from  the  defendants, 
out  of  the  charity  estate.  There  may  be  special  cases  in  which  the 
relator  maybe  entitled  to  charges  and  expenses,  in  addition  to  his  costs 
of  the  suit  as  between  solicitor  and  client ;  but  it  appears  to  me  that  such 
cases  must  depend  upon  their  peculiar  circumstances,  to  be  brought 
forward  and  established  b^^  evidence  on  proper  occasions.-'  Upon  the 
second  point,  I  find  that  there  are  several  cases  in  which  the  costs  to  be 
paid  by  the  trustees  of  a  charity  have  been  ordered  to  be  paid  out  of 
the  funds  of  the  charity  generally  ;  but  the  trustees  objecting,  it  ai)pears 
to  me  more  regular  and  proper,  in  the  first  instance  at  least,  to  charge 
the  costs  which  fall  upon  the  charity  estate  on  the  fund  recovered  by 
the  information,  or  on  the  estate  which  is  the  subject  of  the  suit." 
The  decree  was  accordingly  varied,  and  the  relator,  instead  of  being 
allowed  his  costs,  charges,  and  expenses  of,  incidental,  and  preparatory 
to  the  cause-,  properl}^  incurred,  was  only  allowed  his  costs  as  between 
solicitor  and  client ;  and  the  costs  and  sums  which  were  to  be  paid  by 
the  defendants  the  trustees,  instead  of  being  directed  to  be  paid  out  of 
the  funds  of  the  hospital,  were  made  a  charge  on  the  property  which 
was  the  subject  of  the  suit,  and  ordered  to  be  raised  by  sale  or  mort- 
gage thereof.^ 

As  the  principal  object  in  having  a  relator  is,  that  he  ma}^  be  answer- 
able for  the  costs  of  the  proceedings,  in  case  the  information  shall 
appear  to  have  been  improperly  instituted  or  conducted,  it  follows,  as 
a  matter  of  course,  that  such  relator  must  be  a  person  of  substance,  and 
if  it  is  made  to  appear  to  the  Court  that  the  relator  is  not  a  responsil)le 
person,  all  further  proceedings  in  the  information  will  be  stayed,  till  a 
proper  person  shall  be  named  as  relator.^ 

1  Attorney-General  v.  Kerr,  4  Beav.  297,  acting  ex  officio,  or  by  adverse  claimants ; 
303;  but  see  Attorney-General  v.  The  Skin-  see  §  17,  ai\d  post,  Chap.  XLV.  §  2,  Charita- 
ners'  Conipan}',  Jac.  629,  630 :  Attorney-Gen-      ble  Trusts  Acts. 

eral  v.  Corporation  of  Manchester,  3  L.'j.  Ch.  3  Attorncy-tieneral  v.  Tyler,  2  Eden,  230  ; 

64.  see  also  Attorney-General  «.  Knight,  3  .M.  & 

2  This  was  the  practice  before  the  Charita-  C.  154.  It  is  presumed,  that  the  same  rules 
ble  Trusts  Act,  1853,  16  &  17  Vic.  c.  137.  for  determining  who  is  a  "  person  of  sub- 
Under  that  Act,  no  proceeding  can  he  taken  stance,"  apply  here  as  in  the  case  of  next 
without  the  consent  of  the  Charity  Commis-  friends  of  married  women:  ns  to  whom,  see 
Bioners,    except    by    the    Attorney-General  jsosi,  Chap.  HI.  §  8.     There  is  a  reported  case, 

15 


*17  PERSONS  BY  WHOM  A  SUIT  MAY  BE  INSTITUTED. 

An  information  by  the  Attorney-General  without  a  relator  cannot  be 
dismissed  for  want  of  prosecution  ;  it  is  his  privilege  to  proceed  in  what 
waj'  he  thinks  proper  ;  but  an  information  in  his  name  by  a  relator,  is 
subject  to  be  dismissed  for  want  of  prosecution  with  costs. 


*17  *  Section  II.  —  Governments  of  Foreign  Stales. 

It  seems  to  have  been  considered  by  Lord  Thurlow  as  a  doubtful 
point,  whether  the  sovereign  of  a  foreign  State  could  sue  in  the  munici- 
pal courts  of  this  country,  or  whether  the  claims  of  such  a  person  were 
not  matter  of  application  from  State  to  State.-'  The  point,  however, 
has  now  been  determined  in  the  aflirmative.^  Thus,  a  bill  was  filed  on 
behalf  of  the  King  of  Spain,  and  of  two  other  persons  resident  in  Lon- 
don, clauning  some  property  which  had  been  received  by  one  of  the 
defendants,  under  a  treaty  between  France  and  Spain,  and  which,  it 
was  alleged,  was  the  property  of  the  King  of  Spain.  To  this  bill  a  gen- 
eral demurrer  was  put  in ;  and  amongst  other  grounds  of  demurrer,  it 
was  contended,  that  the  King  of  Spain,  being  a  foreign  absolute  sover- 
eign, was  not  capable  of  maintaining  a  suit  in  a  Court  of  Equity  here, 
or  at  least,  that  he  was  not  capable  of  maintaining  a  suit  for  the  enforce- 
ment of  alleged  rights  belonging  to  him  only  in  his  royal  character. 
This  demurrer  was  allowed  by  Lord  Lyndhurst,  but  upon  a  different 
ground,  namely,  that  the  parties  who  had  been  joined  with  the  King  of 

in  •which  a  relator  was  required  to  give  secu-  its  own  name  so  recognized.     United  States 

rity  for  costs,  see  Attorney-General  v.  Skin-  of  America  v.  Wagner,  L.  R.  2  Ch.  Ap.  582. 

ners' Co.,  C.  P.  Coop.  1,  5;  and  see  Attorney-  If  a   State   were   to   refuse   permission  to  a 

General  v.  Knight,  3  ;M.  &  C.  154.  foreign   sovereign    to   sue   in   its  Courts,  it 

1  Barclay  v.  Russell,  3  Ves.  J.  424,  431;  might  become  a  just  cause  of  war.  Story 
see  also  the  Nabob  of  the  Carnatic  v.  East  Eq.  PI.  §  55;  King  of  Spain  v.  Mendazabel, 
India  Company,  1  Ves.  .J.  371,  where  the  5  Sim.  596;  Edwards,  Part,  in  Eq.  33,  34, 
authorities  upon  this  point  are  collected.  35 ;    Calvert,  Parties,  ch.  3,  §  27,  pp.  310, 

2  The  King  of  Spain  v.  Machado,  4  Russ.  311. 

225,  230;  Hullett  v.  King  of  Spain,  2  Bligh,  By  the  Constitution  of  the  United  States, 

N.  S.  31 ;  S.  C.  7  Bligh,  N.  S.  359  ;  see  also  foreign  States  are  expressly  authorized  to  sue 

Citv  of  Berne  v.  Bank  of  England,  9  Ves.  in  the  Courts  of  the  United  Slates.     Const. 

347";    Dolder  v.  Bank  of  England,  10  Ves.  U.  S.  Art.  III.  §  2.    One  of  the  States  of  the 

352;    Dolder  v.  Lord  Huntingtield,  11  Ves.  Union  may  appear  as  plaintiff   in   the    Su- 

283;  King  of  the  Two  Sicilies  r.  Willcox,  1  preme  Court  of  the  United   States,   against 

Sim.  N.  S.  301,  332;  United  States  of  Amer-  either  another  State,  or  the  citizens  thereof, 

icar.  Prioleau,  2  H.  &M.559;  llJur.  N.  S.  Const.    U.  S.  Art.   III.     §   2;    Governor  of 

792;    United  States  of  America  w.  Wagner,  Georgia  17.  Aladrago,  1  Peters,  110  ;  U.  States 

L.  K.  3  Eq.  724;  S.  C.  L.  K.  2  Ch.  Ap.'582;  v.  Peters,  5  Cranch,  115;  U.  States  v.  Blight, 

Prioleau  v.  Uiuted  States  and  Andrew  John-  3  Hall,  Law  Journ.  197;  U.  States  v.  Perche- 

sou,  L.  R.  2  Eq.  659;  United  States  of  Amer-  man,  7  Peters,  51 ;  New  York  v.  Connecticut, 

ica  V.  McRea,  L.  R.  3  Ch.  Ap.  79.  4   Dallas,    1 ;    New  Jersey  v.   New  York,  5 

The   doctrine  that  the   sovereign   of  one  Peters.  284 ;  Rhode  Island  v.  Massachusetts, 

State  mav  maintain  a  suit  in  the  Courts  of  13  Peters,  23;  S.  C.  14  Peters,  210;  3  Story 

Equity  of"  another  State,  is  now  established  Const.  U.   S.  §§   1675-1083;    Nabob  of   the 

in  athrmance  of  the  right,  upon  very  satis-  Carnatic  v.  East  India  Co.,  1  Sumner's  Ves. 

factory  principles.     See  Story  E(|.  PI.  §55;  371,  note  (a).     One  State,  as  a  corporation, 

Brown  v.  Minis,   1  M'Cord,  80.     A  foreign  mav   sue   in   the    Courts   of   another   State, 

sovereign  State  adopting  the  republican  form  Defafield  v.  State  of  Illinois,  2   liill  (N.  Y.), 

of  government,  and  recognized  by  the  gov-  159;  S.  C.  8  Paige,  527;    Hines  v.  State  of 

ernuient  of  her  Majesty  the  Queen  of  Eng-  North  Carolina,  10  Sm.  &  M.  529. 
laud,  can  sue  iu  the  Courts  of  her  Majesty  in 
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Spain  as  co-plaintiffs  had  no  interest  in  the  subject-matter  of  the  suit ;  ' 
and  after  the  allowance  of  the  demurrer,  the  King  of  Spain  alone  filed 
another  bill  against  the  same  defendants,  for  the  same  pur- 
poses as  before,  and  the  defendants  demurred  again;  but  *  the  *18 
demurrer  was  overruled  bj'  Lord  Lyndhurst,^  and  his  Lordship's 
judgment  was  confirmed  by  the  House  of  Lords  on  appeal.''^  In  o-ivino- 
judgment  upon  that  occasion.  Lord  Redesdale  observed,  "This  is  one 
of  the  clearest  cases  that  can  be  stated.  I  conceive  that  there  can  be 
no  doubt  that  a  sovereign  may  sue.  If  he  cannot,  there  is  a  right 
without  a  remedy ;  fbr  it  is  only  by  suit  in  Court  .that  the  respondent 
can  obtain  his  remedy :  he  sues,  as  every  sovereign  must  sue,  generally, 
either  on  his  own  behalf,  or  on  behalf  of  his  subjects."  But  it  seems 
that  the  right  of  a  foreign  sovereign  to  sue  in  the  municipal  Courts  of 
this  country  is  confined  to  those  cases  in  which  it  is  sought  to  enforce 
the  private  rights  of  the  sovereign  or  of  his  subjects  ;  and  that  the  in- 
fringement of  his  prerogative  rights  does  not  constitute  a  ground  of  suit.^ 

To  entitle  a  foreign  government  to  sue  in  the  Courts  of  this  country, 
it  is  necessary  that  it  should  have  been  recognized  by  the  government 
here.  This  point  appears  to  have  been  first  discussed  in  the  case  of 
The  Oily  of  Berne,  in  Stoitzerland,  v.  T/ie  Bank  of  England,*  which  arose 
from  the  application  of  a  person  describing  himself  as  a  member  of  the 
common  council  chamber  of  the  city  of  Berne,  on  behalf  of  himself  and 
of  all  others  the  members  of  the  common  council  chamber  and  the  burghers 
and  citizens  of  that  city,  to  restrain  the  Bank  of  England  and  South 
Sea  Company  from  permitting  the  transfer  of  certain  funds  standing  in 
the  names  of  trustees,  under  a  purchase  by  the  old  government  of 
Berne  before,  the  revolution  ;  the  application  was  opposed  on  the  ground 
that  the  existing  government  of  Switzerland,  not  being  acknowledged 
b}^  the  government  of  this  country,  could  not  be  noticed  b}-  the  Court ; 
and  Lord  Eldon  refused  to  make  the  order  :  observing  that  it  was  ex- 
tremely •difficult  to  say  that  a  judicial  Court  can  take  notice  of  a  govern- 
ment never  recognized  by  the  government  of  the  country  in  which  the 
Court  sits  ;  and  that  whether  the  foreign  government  was  recognized  or 
not,  was  matter  of  public  notoriety.  The  recognition  of  a  foreign  gov- 
ernment by  the  government  of  this  country  is  conclusive,  and  the  Court 
cannot  listen  to  any  objection  to  its  title. ^ 

The  fact  of  a  foreign  government  not  having  been  recognized  by  the 


8  King  of  Spain  v.  MachaJo,  4  Russ.  225,  America  v.  Prioleau,  2  11.  &  M.  559;  11  Jur. 

236.  N.  S.  792;  U.  States  of  America  v.  Wagner, 

1  4  Russ.  5G0;  see  also  the  Columbian  L.  R.  3  Eq.  724,  V.  C.  W. ;  L.  R.  2  Ch.  Ap. 
Government  v.  Rothschild,  1  Sim.  94;  King  582,  L.  C.  &  L.  JJ.;  U.  States  of  America  v. 
of  Hanover  v.  Wheatlev.  4  Beav.  78.  McRae,  L.  R.  4  Eq.  327,  V.  C.  W. ;   L.  R.  3 

2  2  Blish,  N.  S.  GO  ;  a"nd  see  Duke  of  Bruns-  Ch.  Ap.  79,  L.  C 

wick  V.  King  of  Hauovsr,  6  Beav.  1;  2  H.  L.  *  9  V'es.  347;    and  see  Dolder  v.  Bank  of 

Ca.  1 ;  and  post,  Chap.  IV.,  §  4,  on  the  lia-  England,  10  Ves.  353;  Dolder  v.  Lord  Hunt- 

bility  of  foreign  States  to  be  sued.  ingfield,  11  Ves.  283. 

3  Per  L.  J.  Turner  in  Emperor  of  Austria  *  Emperor  of  Austria  v.  Dav,  2  Giff.  628: 
V.  Dav,  3  De  G.,  F.  &  ,J.  217,  251,  252;  7  7  Jur.  N.  S.  483;  3  De  G.,  F.  &  J.  217;  7 
Jur.  N.  S.  639,  644;  see  also  United  States  of  Jur.  N.  S.  639. 
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government  of  this  country  must  be  judicially   taken   notice 
*19       *  of  b}'  the  Court,  even  though  there  is  an  averment  introduced 

into  the  bill  tliat  the  government  in  question  has  been  recog- 
nized.^ Thus,  -when,  in  order  to  prevent  a  demurrer,  it  was  falsely 
alleged  in  the  bill  that  a  revolted  colony  of  Spain  had  been  recognized 
by  Great  Britain  as  an  independent  State,  and  a  demurrer  was  never- 
theless put  in.  Sir  Lancelot  Shadwell  V.  C.  allowed  the  demurrer ; 
obser-\dng,  that  if  the  plaintiff  makes  the  fact  that  this  is  an  independent 
government  recognized  b}'  the  government  of  this  countrv,  where  it  is 
not  so,  the  foundation  of  his  case,  the  Court  must  judicially  take  notice 
of  what  is  the  truth  of  the  fact,  notwithstanding  the  averment  on  the 
record  ;  because  nothing  is  taken  to  be  true  except  that  which  is  prop- 
erly pleaded,  and  that  when  a  fact  is  pleaded  which  is  historicallj^  false, 
and  which  the  judges  are  bound  to  take  notice  of  as  being  false,  it  can- 
not be  said  to  have  been  properly  pleaded  merely  because  it  is  averred, 
and  the  Court  must  take  it  just  as  if  there  had  been  no  such  averment 
on  the  record.^  And,  upon  the  same  principle,  it  has  been  held,  that 
the  Courts  of  this  country  will  not  entertain  a  suit  for  matters  arising 
out  of  contracts  entered  into  b}'  individuals  with  the  governments  of 
foreign  countries,  which  have  not  been  acknowledged  by  the  govern 
ment  of  this  countr}'.^ 

A  foreign  sovereign  or  State  sues  by  the  name  by  which  he  or  it  has 
been  recognized  b}'  the  government  of  this  country,  and  is  not  bound 
to  sue  in  the  name  of  any  officer  of  the  government,  or  to  join  as 
co-plaintiff  anj'  such  officer  upon  whom  process  may  be  served,  or  who 

may  be  called  upon  to  give  discovery  upon  a  cross-bill.*     And 
*20       where  a  foreign  State  comes  voluntarily  as  a  suitor  into  *a  Court 

of  Law  or  Equity  in  England,  it  becomes  subject,  as  to  all  mat- 


1  Taylor  v.  Barclay,  2  Sim.  213,  220-223.  public  officers  who  are  entitled  to  represent 

2  lii'd.  the  interests  of  the  State,'  must  have  referred 

3  Thomson  v.  Powles,  2  Sim.  19-t,  210.  to  some  persons  or  body  in  whom  the  inter- 

4  In  United  States  of  America  v.  Wagner,  ests  of  the  State  were  vested,  and  who  were, 
L.  E.  2  Ch.  Ap.  582,  it  was  held  that  a  for-  therefore,  entitled  to  represent  it  in  a  suit." 
eign  sovereign  State  adopting  the  republican  In  regard  to  the  distinction  claimed  to  exist 
form  of  government  is  not  bound  to  sue  in  the  between  a  monarchical  and  a  republican  go-v- 
name  of  any  officer  of  the  government,  or  to  ernment  in  this  respect,  Lord  Justice  Turner 
join  as  co-plaintiff  any  such  officer  on  whom  in  the  above  case  (L.  R.  2  Ch.  Ap.  5U2)  said: 
process  may  be  served,  and  who  may  be  "  In  the  cases  referred  to,  the  form  of  gov- 
called  upon  to  give  discovery  upon  a  cross-  ernment  was  monarchical ;  and  I  tal^e  it  that, 
bill;  reversing  the  order  of  Sir  W.  Page  in  such  cases,  the  public  property  of  the 
Wood  (Lord  Hatherley)  in  S.  C.  L.  R.  3  Eq.  State,  so  far  as  it  is  not  by  the  Constitution 
724.  In  the  above  case  (L.  R.  2  Ch.  Ap.  58'J,  of  the  State  otherwise  destined,  vests  in  the 
5'JO)  Lord  Chelmsford  L.  C,  referring  to  the  sovereign,  subject  to  a  moral  obligation  on 
remarks  of  Sir  John  Leach,  in  The  Columbian  his  part  to  apply  it  for  the  benefit  of  his  sub- 
Government  V.  Rothschild,  1  Sim.  94,  said,  jects  ;  and  when  he  sues  in  respect  to  the 
''  now  I  do  not  understand  tliis  to  be  a  de-  public  property,  he  sues,  not  as  the  mere  rep- 
cision  that  the  State  of  Columbia  could  not  resentative  of  the  State,  but  as  the  person  m 
be  plaintiffs  in  a  suit  instituted  for  the  recov-  whom  the  property  is  vested  for  the  benefit 
erj'  of  the  property  of  the  State,  much  less  of  the  State.  In  the  case  of  a  republic,  the 
that  they  could  not  sue  unless  they  appointed  public  property  of  a  State  remains  in  the 
some  public  officer,  having  himself  no  inter-  State,  and  the  State,  therefore,  and  not  any 
est  in  the  subject  in  litigaticm,  to  represent  mere  officer  of  the  State,  is  the  proper  party 
their  rights.  The  Vice-Chancellor,  by  the  to  sue  for  it."  Similar  remarks  were  made 
words,  *It  must  sue  in  the  names  of  some  by  the  Lord  Chancellor  and  Lord  Cairns  in 
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ters  connected  with  that  suit,  to  the  jurisdiction  of  a  Court  of  Equity  ;  ^ 
and  a  bill  filed  by  it  ma}'  be  dismissed  with  costs. ^  An  ambassador,  or 
minister  plenipotentiary,  of  a  foreign  State,  does  not  properly  represent 
that  State  in  a  Court  of  justice.^ 

It  seems  that  a  colonial  government,  existing  by  letters-patent, 
which  is  in  some  degree  similar  to  a  corporation  possessing  rights  in 
England,  may  sue  here,  and  ought  to  be  regulated  by  the  law  of  Eng- 
land, under  which  it  has  existence  ;*  thus,  in  Fenn  v.  Lord  Baltimore,^ 
Lord  Hardwicke  made  a  decree  at  the  suit  of  the  governor  of  a  province 
in  America,  claiming  under  letters-patent,  by  which  the  district,  prop- 
erty, and  government  had  been  granted  to  his  ancestors  and  his  heirs. 
The  suit  was  for  the  specific  performance  of  articles,  executed  in  Eng- 
land, respecting  the  boundaries  of  the  two  provinces  of  Maryland  and 
Pennsylvania,  in  North  America ;  and  Lord  Hardwicke,  although  he 
admitted  that  the  original  jiu-isdiction,  in  cases  relating  to  boundaries 
between  provinces,  was  in  the  King  in  council,  made  a  decree  :  found- 
ing the  jurisdiction  upon  articles  executed  in  England  under  seal,  for 
mutual  considerations,  which  he  considered  as  giving  jurisdiction  to  the 
King's  Courts,  both  of  Law  and  Equity,  whatever  the  subject-matter 
might  be. 


Section  III.  —  Corporations  and  Joint-Stock  Companies. 

The  right  to  sue  is  not  confined  to  persons  in  their  natural  capaci- 
ties :  the  power  to  sue  and  be  sued  in  their  corporate  name  is  a  power 
insei^arably  incident  to  every  corporation,  whether  it  be  sole  or  aggi-e- 
gate.® 

As  a  corporation  must  take  and  grant  l^y  their  corporate  name,  so 
b}'  that  name  they  must,  in  general,  sue  and  be  sued  ; ''  and  they 
*may  sue  by  their  true  name  of  foundation,  though  th.Qj  be  better       *21 
known  by  another  name.     Thus,  the  masters  and  scholars  of  the 

the  same  case.     See  President  of  the  United  ^  gee  U.  States  of  America  v.  McRae,  L. 

States  of  America  v.  Drummond,  33  Beav.  R.  8  Eq.  69,  77,  V.  C.  J.-;  Queen  of  Spain  v. 

449.     But  the  Court  may  stay  proceedings  in  Parr,  18  W.  R.  110,  112,  V.  C.  J. 

the  original  suit  until  the  means  of  discovery  ^  Schneider  v.   Lizard!,  9   Beav.  461,  460; 

are  secured  in  the  cross-suit :   United  State's  The  Cokmibian  Government  v.  Rothschild,  1 

of  America  t).  Wagner,  L.  R    2  Ch.  Ap.  582,  Sim.  94. 

per  Lord  Chancellor  and  Lord  Cairns  Iv.  .T. ;  *  Barclav  v.  Russell,  3  Ves.  424,  434. 

[Republic  of  Peru  v.  Weguelin,  L.  R.  20  Eq.  5  i  Ves."S.  444,  446. 

140;  and  may  dismiss  the  suit  if  its  order  ^  i  Bla  Com.  475  ;  Hotchkiss  v.  Trustees, 

be  not  properly  obeyed  :  Republic  of  Liberia  Szc.  7  J<ihn.  356;  Sharon  Canal  Co.  v.  Fulton 

I'.  Roya,  1  App.    Cas.    1-39.     But   the  com-  Bank,  7  Wend.  412;  Chambers  v.  Bap.  Edti. 

plainant  will  not  be  allowed  to  select  the  of-  So.,  1  B.  Mon.  216  ;  Le  Grand  v.  Hampden 

ficer  of  the  foreign  government  to  be  made  Sidney  College,  5  IMunf.    324;   Trustees   of 

co-defendant  with  a  view  to  discovery,  and  Lexingl.n  v.  M'Connell,  3  A.  K.  Marsh.  224; 

to    stay  proceedings  until   such  person  lias  Central  Manuf.  Co.  v.  Hartshorne,  3  Conn, 

appeared  and  answered.     Republic  of  Costa  199 ;  Bank  of  Orleans  v.  Skinner,   9  Paige, 

Rica  V.  Erlanger,  1  Ch.  Div.  171.]  305. 

1  Rothschild  v.  Queen  of  Portugal,  3  Y.  «&  ''A  corporation  can  be  called  upon  to  an- 

C.   Ex.  .594;   King  of   Spain  v.  Hullett,   7  swer  only  by  its    proper  name.      Binney's 

Bligh,  N.  S.  359 ;  1  CI.  &  Inn.  333 ;  and  cases  case,  2  Bl'and,  99.     So  a  corporation  can  sue 

ante  17,  n.  2.  only  by  the  name  and  style  given  to  it  by 
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Hall  of  Valens  Mary,  in  Cambridge,  brought  a  writ  by  that  name, 
which  was  the  name  of  their  foundation,  though  they  were  better  known 
by  the  name  of  Pembroke  Hall,  and  the  writ  was  held  good.^ 

As  a  corporation  by  prescription  may  have  more  than  one  name,  they 
may  sue  by  the  one  name  or  the  other,  alleging  that  they  and  their  pre- 
decessors have  from  time  innnemorial  been  known,  and  been  accus- 
tomed to  plead,  by  the  one  or  by  the  other.'^ 

A  suit  by  a  corporation  aggi-egate,  to  recover  a  thing  due  to  them  in 
their  corporate  right,  must  not  be  brought  in  the  name  of  their  head 
alone,  but  in  their  full  corporate  name,  unless  it  appear  that  the  Act  of 
I'arliament  or  charter  by  which  they  are  constituted  enables  them  to 
sue  in  the  name  of  their  head.  Yet,  though  it  appear  that  the  head  of 
a  corporation  is  enabled  to  sue  in  his  own  name  for  any  thing  to  which 
the  corporation  is  entitled,  this  will  not  preclude  it  from  suing  by  its 
name  of  incorporation  ;  thus,  where  an  action  of  debt  was  brought  in 
the  name  of  the  President  and  College  of  Physicians,  to  recover  the 
penalty  of  5/.  per  month,  under  the  stat.  14  Hen.  VIII.  c.  15,  for  prac- 
tising physic  in  London  without  a  license :  on  demurrer  to  the  declara- 
tion, this  objection,  among  others,  was  taken,  that  the  action  ought  to 
have  been  brought  in  the  name  of  the  College  only,  or  of  the  President 
only,  the  words  of  the  patent  being  "  quod  ipsi  per  nomina  Presidentis 
CoUegii  seu  communitatis  facultalis  medicince  London"  should  sue  and  be 
sued.  To  this  it  was  answered,  that  they  were  incorporated  by  the  name 
of  President  and  College,  and  had,  in  consequence  of  that,  a  power  to 
sue  and  be  sued  by  that  name  ;  and  that  this  power  was  not  taken  away 
by  the  additional  affirmative  power  which  was  given  them.^ 

It  has  been  determined,  that  where  an  Act  of  Parliament  gi-ants  any 

thing  to  a  corporation,  the  grant  shall  take  effect,  though  the 

*22       *true  corporate  name  be  not  used,  provided  the  name  actually 

used  be  a  sufficient  description  of  the  corporation  ;    though  it 

law.    Porter  v.  Neckervis,  4  Rand.  359.    See  as  a  fact  to  be  proved,  if  he  wn\ild  avail  liiin- 

Minot  V  Curtis,  7  Mass.  444.     In  Winnipise-  self  of  it,"     See  also  Union   Fire  Ins.  Co.  v. 

ogee  Lake  Co.  v.  Younj^,   40  N.  H.  428,  Bell  Oscrood,  1  Duer.  707;  State  v.   Mead,  27  Vt. 

C^J.  said:   "  The  practice,  we  think,  is  near-  722;    State  v.  Central    Railroad  Co..  28  Vt. 

Iv  universal,  that  a  corporation  is  described  584;  State  v.  Same,  28  Vt.  583;  Camden,  &c. 

.ill  its  bill  bv  its  corporate  name,  with  the  ad-  r.  Rower,  4  Barb.  127;  The  Bank  v.  Simon- 

•dition  of  the  fact  that  it  is  a  corporation  duly  ton,  2  Texas,  531. 

established  bv  law  in  such  a  State,  and  hav-  [A   corporation   may   acquire   a  name    by 

iiifT  Its  place  of  business  at  such  a  place;  and  usage,  as  by  retaining  its  original  name  after 

a  corporation  defendant  is  described  in  the  a  legislative  change,  and  an  adjudication  in 

same   wav.     In  the   case  of  public  corpora-  bankruptcy  made  against  it  by  the  name  so 

tions  crea'ted  by  public  laws  the  Court  is  ofli-  acquired,   is  valid.     Alexander  v.  Beriiey,  1 

ciallv  to  take  notice  of  the  corporate  charac-  Stew.  Eq   90.] 

ter."     See   Withers    r.  Warner,  1   Str.   309.  i  44  Ed   III.  35;  1  Kyd  on  Corp.  253;  and 

[.\nd  a  law  creatinga  bank,  with  authority  to  see,  as  to  title  by  which  municipal  cirjiora- 

issue  circulating  notes  intended  to  constitute  tions  must  sue  and   be  sued,   ('orporaiion  ot 

the  currency  of  the  country,  is  a  public  law,  Rochester   v.   Lee,   15    Sim.   376;    Attorney- 

and  need  not  be  given  in  evidence.    Williams  General  v.  Corporation  of  Worcester,  2  Phil. 

V.  Union  Bank,  2  Hum.  339  J     "But  in  the  3;  1  Coop.  t.  Cott.  ]8. 

case  of  private  corporation.*,  created  by  char-  2  s,,c  "J  Ed.   IV.  21;  13  Hen.  VII.  14;  16 

ters  or  private  Acts  the  Court  is  not  merely  Hen.  VII.  1;  and  21  Hen.  VI.  4,  which  last 

not   bound  to   take   notice   of  the  corporate  seems  contra. 
names  as  such,  but  they  cannot  oliicially  take  <*  2  Salk.  451. 

Buch  notice      The  party  is  bound  to  allege  it, 
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ma}'  be  doubtful  whether,  in  suing  to  enforce  its  chiira  under  that  Act, 
it  can  use  the  name  therein  mentioned.' 

In  the  case  of  The  Attorney- General  v.  Wilson,^  which  was  a  joint  bill 
and  information,  and  in  which  the  corporation  of  Leeds  was  both 
plaintiff  and  relator,  an  objection  was  made  that  a  corporation  l)eing  a 
body  whose  identity  is  continuous,  could  not  be  heard  to  impeach 
transactions  carried  into  effect  in  its  own  name  by  its  former  governing 
body.  The  objection  was  overruled  by  Lord  Cottenham,  who  thought 
that  the  true  way  of  viewing  this  was  to  consider  the  members  of  the 
governing  body  of  the  corporation  as  its  agents,  bound  to  exercise  its 
functions  for  the  purposes  for  which  tliey  were  given,  and  to  protect 
its  interests  and  property ;  and  that  if  such  agents  exercised  those 
functions  for  the  purpose  of  injuring  its  interests,  and  alienating  its 
property,  the  corporation  ought  not  to  be  estopped  in  this  Court  from 
complaining,  because  the  act  done  was  ostensibly  an  act  of  the  cor- 
poration. 

We  have  seen  above,  that  a  corporation  cannot,  unless  specially 
authorized  by  its  constitution,  sue  by  its  head  alone ;  so  neither  can 
a  corporation  aggregate  which  has  a  head  sue  or  be  sued  without  it, 
because  without  it  the  corporation  is  incomplete.'  It  is  not,  however, 
necessary  to  mention  the  name  of  the  head,'*  nor  is  it  necessary,  in  the 
ease  of  corporations  aggregate,  to  name  any  of  the  individual  members 
by  their  proper  christian  and  surnames  ;  ^  but  if,  in  a  suit  in  Equity  by 
the  members  of  a  corporation  in  their  corporate  capacity,  they  are  men- 
tioned by  their  names,  the  suit  will  not  become  defective  by  the 
death  of  some  of  the  members,  *although  it  would  have  abated  if  *23 
the  suit  had  been  b}'  them  in  their  individual  characters.  Thus, 
where  the  warden  and  fellows  of  Manchester  College  filed  a  bill  for 

1  10  Mod.  207,  208;  1  Kyd  on  Corp.  25G.  500.     See  Proctor  v.  Webber,  1  Chip.  371: 
A  declaration,  upon  a  promissory  note,  that  African  Society  v.  Varick,  13  John.  38. 
it  was  made  to  the  Medway  Cotton  Manufac-  A  town  may  sue   b}'  the  description  of  A. 
tory,  a  corporation,  &c.,  by  the  name  of  R.  &  B.,  and  the"  rest  of 'the  inhabitants  of  such 
M.  &  Co.  was  held  good  on  demurrer.     Med-  town,  instead   of  using  the  coiporate  name 
way  Cotton  Manufactorj-  v.  Adams,  10  Mass.  merely.     Barkhampstead  v.  Parsons,  3  Conn. 
360.     See  Charitable  Association  v.  Baldwin,  1.     [And  a  county  in  Tennessee  may  sue  in 
1  Met.  3.59;  Commercial  Bank  r.  French,  21  the   name   of    the    Justices   composing    the 
Pick.  586.    If,  in  a  contract  with  a  corpora-  County    Court.     Maury    County    v.    Lewis 
tion,  its  name  be  so  given  as  to  distinguish  County,  1  Swan,  236.] 
it  from  other  corporations,  it  is  sufficient  to  2  c.  &  P.  1,  21,  24. 
support  an  action  in  the  true  corporate  name.  8  2  Bac.  Ab.  tit.  Corp.  E.  2. 
Hagerstown  Turnpike  v.  Creeger,  5  Har.  &  *  1  Kyd  on  Corp.  281. 
J.  122;  S.  P.  Inhabitants  of  Alloway  Creek  6  2  Inst.  666.     "The  corporation   itself  is 
V.  Strong,  5  Halst.  323  ;  Berks  and  Dauphin  regarded  as  a  distinct  person;  and  its  prop- 
Co.  V.   Myers,  6  S.   «&   R.  16;  Woolwich  v.  erty  is  legally  vested  in  itself,  and  not  in  its 
Forrest,  Penning.  11;  First  Parish  in  Sutton  stockholders."    As  individuals,   they  cannot, 
V.  Cole,  3  Pick.  232;  Mil.  and  Chil.  Turnpike  even  by  joining  together  unanimously,  convey 
Co.  V.  Brush,  10  Ohio,  111.  a  title  "to  it,  or  maintain  an  action  at  Law  for 

[A  rnisnomer  of  a  corporation  in  a  grant  or  its  possession,  or  for    damages    done  to  it. 

obligation  will  not  prevent  a  recovery  in  the  Nor  can  they  make  a  contract  that  shall  bind 

true  name,  the  latter  being  shown  by  proper  it,  or  enforce  by  action  a  contract  that  has 

averments.   Bankof  Tenn.  v.  Burke,  IColdw.  been  made  with   it."     Chapman  J.  in  Pea- 

623.]  bodyv.  Flint,  6  Allen,  55,  56.     See  Kennebec 

Contracts  made  by  mere  servants  or  agents  &  Port.  R.  R.  Co  v.  Port.  &•  Kennebec  R.  R. 

of  corporations  ma}'  be  sued  in  the  name  of  Co.,  5-i  Maine,  173. 
the  corporations.     Binney  v.  Plumlej',  5  Vt. 
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tithes  in  their  eori^orate  capacity,  but  in  their  proper  names,  wherein 
a  decree  was  pronounced,  from  Avhich  both  the  plaintiffs  and  defendants 
appealed,  and  pending  the  appeal  two  of  the  fellows  died,  and  two  new 
fellows  were  elected  in  their  place,  an  objection  was  taken,  on  the 
ground  that  the  new  fellows  were  not  parties  ;  but  Lord  Eldon  held 
that  there  was  no  defect  of  parties,  and  directed  the  appeal  to  proceed.^ 

A  sole  corjDoration,  suing  for  a  corporate  right,  having  two  capaci- 
ties, a  natural  and  a  corporate,  must  alwaj's  show  in  what  right  he 
sues.^  Thus,  a  bishop  or  prebendary,  suing  for  land  which  he  claims 
in  right  of  his  bishopric  or  prebend,  must  describe  himself  as  bishop  or 
prebendary ;  and^  if  a  parson  sue  for  an}-  thing  in  right  of  his  parson- 
age, he  ought  to  describe  himself  as  parson.  In  this  respect  a  sole 
corporation  differs  from  a  corporation  aggregate,  because  the  latter 
having  only  a  corporate  capacit}',  a  suit  in  its  corporate  name  can  be 
only  in  that  capacity.®  It  also  differs  from  corporations  aggregate,  in 
that  by  the  death  of  a  corporation  sole  a  suit  b}-  him,  although  insti- 
tuted in  his  corporate  capacit}^,  becomes  abated,*  which  is  not  the  case, 
as  we  have  seen,  with  respect  to  suits  by  corporations  aggregate. 

It  is  to  be  observed,  that  in  cases  of  abatement  by  the  death  of  a 
corporation  sole,  there  is  a  material  distinction  with  regard  to  the  right 
to  revive.  If  the  plaintiff  was  entitled  to  the  subject-matter  of  the  suit 
for  his  own  benefit,  his  personal  representatives  are  the  parties  to  re- 
vive ;  but  if  he  was  only  entitled  for  the  benefit  of  others,  his  successor 
is  the  person  who  ought  to  revive.  Thus,  if  the  master  of  an  hospital, 
or  any  similar  corporation,  institute  proceedings  to  recover  the  pay- 
ment of  an  annuity  and  die,  his  successors  shall  have  the  arrears,  and 
not  his  executors,  because  he  is  entitled  onlj'  as  a  trustee  for  the  bene- 
fit of  his  house  :  but  it  is  otherwise  in  the  case  of  a  parson  ;  there  the 
executors  are  entitled,  and  not  the  successor,  because  he  was  entitled 
to  the  annuity  for  his  own  benefit.^  On  the  same  principle,  if  a  rent 
due  to  a  dean  and  chapter  be  in  arrear,  and  the  dean  die,  there  is  no 
abatement,  because  the  rent  belongs  to  the  succeeding  dean  and  chap- 
ter ;  but  if  the  rent  be  due  to  the  dean  in  his  sole  corporate  capacity, 
it  shall  go  to  his  executors,  and  they  must  revive.® 

Although  corporations  aggregate  are  entitled  to  sue  in  their  cor- 
*24  poi'ate  capacity,  the  Court  will  not  permit  parties  to  assume  a  *cor- 
porate  character  to  which  they  are  not  entitled ;  and  where  it 
appears  sufficiently  on  the  bill  that  the  plaintiffs  have  assumed  such  a 
character  without  being  entitled  to  it,  a  demurrer  will  hold.^  Thus, 
where  a  bill  was  filed  by  some  of  the  members  of  a  lodge  of  freemasons 
against  others,  for  the  delivery  up  of  certain  specific  chattels,  in  which 

1  Blackburn    v.   Jepson,   3    Swanst.    132,  C50;  Ezell  u.  Justices,  3  Head,  586;  Anony- 

]38.  inous,  1  Hayw.  144.] 

"  2  Bac.  Ab.  tit.  Corp.  E.  2;  Weston  v.  ^  1  Kvd'on  Corp.  77. 

Hunt,  2  Mass.  500.  6  i  Kyd  on  Corp.  78. 

^  I/nd.  1  Story  Eq.  I'l.  §  497;  Fee  Livingston  v. 

*  [But  see  cowCrrt,  Polk  y.Plumnier,  2  Hum.  Lynch,  4  Jolin.  Ch.'573,  596. 
500;  Felts  v.  Mayor  of  Mempliis,   2   Head, 
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bill  there  was  great  affectation  of  a  corjDoratc  character  in  stating  their 
laws  and  constitutions,  and  the  original  charter  by  which  they  were 
constituted,  a  demurrer  was  allowed :  because  the  Court  will  not  per- 
mit persons  who  can  only  sue  as  partners,  to  sue  in  a  corporate  char- 
acter ;  and,  upon  principles  of  polic}'^,  the  Courts  of  this  country  do  not 
sit  to  determine  upon  charters  granted  by  persons  who  have  not  the 
prerogative  to  grant  them.^ 

A  suit  may  be  supported  in  England  by  a  foreign  corporation,  in 
their  corporate  name  and  capacity,^  and  in  pleading,  it  is  not  necessary 
that  they  should  set  forth  the  proper  names  of  the  persons  who  form 
such  corporation,  or  show  how  it  was  incorporated,*  though,  if  it  is 
denied,  they  must  pi'ove  that  by  the  law  of  the  foreign  country  they 
were  effectually  incorporated.^ 

*In  Lh>/d  V.  Loarvngi  supra^  the  plaintiffs  were  given  leave  to  *2o 
amend  their  bill,  by  striking  out  their  present  st3ie  as  plaintiffs, 
and  suing  as  individuals  on  behalf  of  themselves  and  the  other  persons 
interested.^  Ever  since  that  period  it  has  been  held,  that  where  all 
parties  stand  in  the  same  situation,  and  have  one  common  right  and 
one  common  interest,  two  or  three  or  more  may  sue  in  their  own  names 
for  the  benefit  of  all ;  and  upon  this  principle,  large  partnerships  or 
associations  in  the  nature  of  joint-stock  companies,  although  not  incor- 
porated, have  been  permitted  to  maintain  suits  instituted  in  the  name 


2  Llovd  V.  Loaiing,  6  Ves.  773;  Wom&rs- 
lev  V.  Merritt,  L.  R.  4  Eq.  695,  696,  V. 
C."  M. 

3  A  foreign  corporation  may  sue  in  its 
corporate  name  in  Chancery,  as  well  as  at 
Law.  Silver  Lake  Bank  v.  North,  4  John.  Ch. 
372;  Story  Eq.  PI.  §  5.5:  Society  for  Propa- 
gating the  Gospel  V.  Wheeler,  2  Gall.  105; 
Society  for  Propagating  the  Gospel  v  New 
Haven,  8  Wheat. '464;  South  Carolina  Bank 
V.  Case,  8  B.  &  C.  427 ;  Bank  of  Scotland  v. 
Kerr,  8  Simm.  246;  Collins  Co.  v.  Brown,  3 
K.  &  J.  423 ;  Prioleau  v.  United  States,  L.  R. 
2  Eq.  668;  The  Bank  v.  Simonton,  2  Texas, 
531.  See  Mechanics'  Bank  of  N.  York  v.  Good- 
win, 2  Green,  439.  A  corporation  ciiartered 
in  one  State  may  sue  in  the  Courts  of  another 
State.  Williamson?).  Snioot,  7  Martin  (Lou.) 
31;  liUeas  v.  Bank  of  Georgia,  2  Stewart, 
147;  New  York  Fire  Ins.  Co.  v.  Ely,  5  Conn. 
560;  Cape  Fear  Bank  v.  Stinerrietz,  1  Hill, 
44;  Bank  of  Michigan  v.  Williams,  5  Wend. 
478;  7  Weiid.  539;  Portsmouth  Liver}'  Co. 
V.  Watson,  10  Mass.  91  ;  Taylor  v.  Bank  of 
Alexandria,  5  Leigh,  471;  Bank  ot  Edwards- 
ville  V.  Simpson,  1  Missou.  184;  Lothrop  v. 
Commercinl  Bank  of  Scioto,  8  Dana,  114; 
New  Jersey  Protection  and  Lombard  Bank  v. 
Thorp,  6  Cowen,  46;  Pendleton  v.  Bank  of 
Kentucky,  1  Monroe,  171;  Tayhir  v.  Bank  of 
lUinois,  7  Monroe,  584;  Bank" of  Marietta  v. 
Pindall,  2  Rand.  465;  Reed  v.  Conococheque 
Bank,  5  Rand.  326;  Bank  of  Augusta  v. 
Earle,  13  Peters,  519;  Stewart  v.  U.  S.  Ins. 
(^o.,  9  Watts,  120;  Bank  of  Washtenaw  v. 
Montgomery,  2  Scum.  422;   Guaga  Iron  Co. 


V.  Dawson,  4  Blackf.  202;  Mechanics'  Bank 
of  New  York  v.  Goodwin,  2  Green,  239; 
Lewis  V.  Bank  of  Kentucky,  12  Ohio,  132. 
A  State  is  a  corporation,  and  may  sue  as 
such  in  another  State.  Pelafield  v.  The 
State  of  Illinois,  2  Hill  (N.  Y.),  159;  S.  C.  8 
Paige,  527;  Hines  r.  The  State  of  North 
Carolina,  10  Sm.  &  M.  529. 

4  Angell  &  Ames  Corp.  §  632. 

5  Dutch  West  India  Co.  v.  Van  Moyses,  2 
Ld.  Ray.  1535.  As  to  the  necessity  of  prov- 
ing the  corporate  existence  of  a  foreign  cor- 
poration, see  School  District  v.  Blaisdeli,  6 
N.  H.  198;  Lord  v.  Bigelow,  8  Vt.  445;  S')- 
cietv,  &c.  V.  Young,  2  N.  H.  310;  The  Guaga 
Iron  Co.  V.  Dawson,  4  Blackf.  203;  Ports- 
mouth Liverv  Co.  «.  Watson,  10  Mass.  92; 
The  Bank  r.  Simonton,  2  Texas,  531. 

In  case  of  foreign  corporations,  the  plain- 
tiffs, under  the  general  issue,  are  hound  to 
show  their  corporate  capacity,  but  the  ('ourt 
will  take  notice,  ex  officio,  of  the  capacity  of 
corporations  created  in  Ohio  to  sue  in  that 
State.  Lewis  v.  Bank  of  Kentucky,  12  Ohio, 
132;  See  Agnew  v.  Banlc  of  Gettysburg,  2 
Har.  &  G.  "478 ;  Portsmouth  I'ivery  Co.  r. 
Watson,  10  Mass.  92;  Eagle  Bank  of  New 
Haven  v.  Chapin,  3  Pick.  180;  Carmiciiael  v. 
Trustees  of  School  Lands,  3  Howard  (Miss.), 
84;  Williams  v.  Bank  of  M.,  7  Wend.  539; 
Bank  of  Waterville  v.  W.  W.  Bk.,  13  How. 
Pr.  270  ;  Zion  Church  v.  St.  Peter's  Church, 
5  W.  &  S.  215;  Winnipi.seogee  Lake  Co.  v. 
Young.  40  N    H.  420,  428. 

1  6  Ves.  779 ;  and  see  Womersloy  v.  Mer- 
ritt, L.  R.  4  Eq.  695,  696,  V.  C.  M. 
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of  a  few  or  more  individuals  interested,  on  behalf  of  themselves  and 
the  other  partners  in  the  concern.'^ 

By  the  statute  7  AVill.  IV.  &  1  Vic.  e.  73,  the  sovereign  is  empow- 
ered to  grant  letters-patent,  establishing  companies,  and  providing  that 
the  companies  so  established  shall  be  able  to  sue  and  be  sued  by  their 
l>ublic  officer ;  and  many  joint-stock  companies  or  associations  for 
insurance,  trading,  and  other  purposes,  have  from  time  to  time  been 
established  by  special  Acts  of  Parliament,  which,  although  they  have 
not  formed  them  into  corporations,  have  still  conferred  upon  them  many 
privileges,  in  consequence  of  which  such  companies  have  acquired  some- 
thing of  a  corporate  character ;  amongst  other  privileges  so  conferred, 
may  be  reckoned  that  of  suing  and  being  sued  in  the  name  of  their 
public  officer.^  The  history  of  these  companies  or  associations,  and  of 
the  provisions  which  have  from  time  to  time  been  introduced  into  Acts 
of  Parliament  creating  or  regulating  them,  has  been  detailed  at  consid- 
erable length  by  Lord  Eldon  in  Van  Sandau  v.  Moore  ;  *  and  his  Lord- 
ship's observations  ma}'  be  useful  to  those  upon  whom  the  duty  may 
devolve  of  framing  suits  on  behalf  of,  or  against,  persons  connected 
with  the  different  classes  of  joint-stock  companies  there  enumerated.  It 
will  suffice,  however,  for  our  present  purpose,  to  observe,  that  where 
any  members  of  a  company  wish  to  sue  the  directors  or  others  who  are 
members  as  well  as  themselves,  they  may  maintain  such  a  suit  in  their 

own  individual  capacities  ;  either  suing  by  themselves,  and  mak- 
*26        ing  the  rest  of  the  compan}-  *defendants,  or  suing  on  behalf  of 

themselves  and  the  other  members  of  the  association.^     Although 
the  rights  and  duties  of  the  public  officer  are  chiefly  to  sue  and  be  sued 

2  See  Chancey  v.  May,  Prec.  in  Ch.  592  ;  Schley  v.  Dixon,  24  Geo.  273;  Kean  v.  John- 
Good  V.  Blewitt,  13  Ves.  397;  Cockburn  v.  son,  i  Stockt.  401;  Binney's  case,  3  Bland, 
Thompson,  16  Ves.  321,  325 ;  Pearce  i;.  Piper,  142;  Revere  i'.  Boston  Copper  Co.,  15  Pick. 
17  Ves.  1 ;  Blain  v.  Agar.  1  Sim.  37,  43 ;  Gray  351 ;  see  Durfee  v.  Old  Colony,  &c.,  R.  R.  Co., 
v.^  Chaplain,  2  S.  &  S.  267,  272;  2  Russ.  120;  5  Allen,  230. 

Van  Sandau  v.  Moore,  1  Russ.  441;  Lund  v.  [Ordinarilj*,  where  the  act  complained  of  is 

Blanchard,  4  Hare,  290,  292;  Womersley  «.  capable  of  confirmation   by  the  corporation 

Merritt,  L.  R.  4  Ecj.  095,  V.  C.  M.;  and  see  or  company,  redress  should   be  first  sought 

post,  Chap.  V.  §  1,  Fa/ties.  through  the  company.     Foss  v.  Harbo.ttle,  2 

3  As  to  abatement  by  death  of  a  public  Hare,  401;  Mozley  j^."  Alston.  1  Phil.  790;  Mc- 
ofTicer,  see  7  Geo.  IV.  c.  46,  §  9,  and  Bur-  Dougall  v  Gardner,  1  Ch.  Div.  14;  infra,  p. 
mester  v.  Baron  von  Stenz,  23  Beav.  32.  243.  But  if  the  action  of  the  corporation  is 
For  form  of  order  to  substitute  a  new  officer,  controlled  by  stock  procured  by  the  tiaiid  com- 
secMeekr.  Burnley,  M.  R.  12  .Jan.  1863,  Reg.  plained  of,the  bill  by  one  shareholder  on  behalf 
Lib.  B.  6;  and  Seton,  1173.     [^?i^e  23,  n.  4.]  of  himself  and  allother  shareholders  will  be 

4  1  Russ.  441,  458.  sustained.     Atwool  v.  Merryweather,  L.  R.  5 
1  Ilichens  V.  Congreve,  4  Russ.  502;  [Wall-      Eq.  404,  note.    And  see  Hodges  «.  New  f'ng- 

worth  V.  Holt,  4  M.  &  C.  G19,  6-35;]  Colman  land  Screw  Co.,  1  R.  I.  312;  March  v.  Eastern 
V.  Eastern  Counties  Railway  Co.,  10  Beav.  1;  R.Co.,40  N.II.  567.  So  if  the  act  complained  of 
Bagshaw  i".  Eastern  Counties  Railway  Co.,  is  wZ/rn  r/ces  of  the  corporate  powers.  Clinch 
7  Hare,  114;  Heath  v.  Ellis,  12  Met.  601;  v.  Financial  Corporation,  L.  R.  5  Eq.  4.50; 
Allen  V.  Curtis,  26  Conn.  450;  Putnam  v.  S.  (J  4  (^h.  App.  117;  Grav  v.  Lewis,  L.  R. 
Sweet,  1  Chand.  (Wis.)  280;  Sackett's  liar-  8  Eq.  526;  and  see  i"fra  243,  note  8.  Or, 
bor  Bank  v.  Blake,  3  Rich.  Eq.  225;  CunlifTe  if  the  act  is  intended  to  prevent  the  sh'  re- 
r.  Manchester  and  Bolton  Canal  Co.,  1  M.  &  holder  from  exercising  his  legal  right  to 
R.  131,  note;  Manderson  v.  Commercial  vote.  Cannon  v.  Trask,  L.  R.  20  Eq.  669; 
Bank,  28  Penn.  379;  Bait.  &  Ohio  R.  R.  Co.  Pender  v.  Lushington,  6  Ch.  Div.  70.  Or, 
V.  City  of  Wheeling,  13  Gratt.  40.  where  the  m^ijority  of  an  incorporated  com- 
Peabody  v.  Flint,  6  Allen,  52;  Robinson  v.  pany  pro|)ose  to  benefit  themselves  at  the  ex- 
Smith,  3  Paige,  222;  see  llersev  v.  Veazie,  pense  of  the  minoritv.  Menier  «.  Hooper's 
24  Maine,  9;  Smith  v.  Poor,  40  "Maine,  415;  Telegraph  Works,  L.  "U.  9  Ch.  App.  350.    Or, 
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on  behalf  of  the  company,  in  matters  arising  between  the  company  on 
the  one  hand,  and  strangers  or  persons  who  are  not  partners  on  the 
other,  yet  it  has  been  held,  that  the  public  officer  may  also  institute 
proceedings  against  certain  of  the  directors,  in  respect  to  past  trans- 
actions to  compel  them  to  refund  sums  alleged  to  be  due  from  them  to 
the  partnership.  This  was  decided  by  Sir  James  Parker  V.  C,  with 
reference  to  the  Joint-Stock  Banking  Act,  7  Geo.  IV.  c.  4G,  §  9,^  but 
the  reasons  on  which  his  judgment  rested  would  seem  to  render  his 
decision  applicable  to  all  joint-stock  companies  duly  registered. 

The  statute  7  &  8  Vic.  c.  110,  was,  from  the  year  1844  until  the  pass- 
ing of  "The  Joint-Stock  Companies'  Act,  1856,"^  the  statute  which 
regulated  the  constitution  and  management  of  almost  all  joint-stock 
companies  ;  *  and  questions  may  still  occur  with  reference  to  companies 
constituted  under  it ;  but  it  was  repealed,  as  to  all  future  companies, 
by  §  107  of  the  last-mentioned  Act ;  and  that  section  was  repealed  and 
re-enacted  by  the  20  &  21  Vic.  c.  14,  §  23.  The  Act  of  1856,  as  mod- 
ified by  the  Joint-Stock  Companies'  Acts  of  1857  and  1858,  regulated 
the  constitution  and  management  of  joint-stock  companies  until  the 
passing  of  "  The  Companies'  Act,  1862  ; "  ^  which  repealed  these  Acts, 
but  consolidated  and  re-enacted  them.  For  the  present  purpose,  how- 
ever, it  is  sufficient  to  observe,  that  all  companies  constituted  under 
these  Acts  became  and  still  become,  upon  certificate  of  incorporation, 
a  body  corporate,  by  the  name  prescribed  in  the  memorandum  of  asso- 
ciation.^ 

where  the  directors  so  act  as  to  prevent  a  sue,  as  a  matter  of  pleading-,  and  that  a  request 
majority  of  the  members  from  exercising  a  made  to  an  executive  committee  of  a  hoard  of 
proper  control  over  the  affairs  of  the  com-  managers,  to  whom  the  autiiority  of  the  cor- 
pany*  McDougall  v.  Gardiner,  L.  R.  20  Eq.  poration  had  been  delegated,  siistained  the 
383.  Where  the  object  of  the  suit  is  to  re-  averment  And  if  the  bill  shows  a  slate  of  facts 
cover  damages  from  an  ofHcer  of  a  corporation  from  which  it  appears  that  a  request  would 
for  a  fraudulent  misappropriation  or  conver-  be  unavailing,  no  request,  it  seems,  is  neces- 
sion  of  the  corporate  property,  the  action  can  sarv.  Brewers.  Boston  Theatre,  104  Mass. 378, 
only  be  brought  by  a  stockholder  after  appli-  389.  And  see  Spoering's  Appeal,  71  Pa.  St.  ].' 
cation  to,  and  refusal  by  the  corporation  to  And  when  the  same  persons  were  directors  in 
sue.  Greaves  v.  Gouge,  69  N.  Y.  154;  Biaclv  two  corporations,  one  of  which  was  indebted 
V.  Huggins,  2  Tenn.  Ch.  780.  And  so  where  to  the  other,  and,  being  more  largely  inter- 
the  suit  is  against  a  third  person  for  a  wrong  ested  in  the  debtor  corporation,  were  about  to 
to  the  detriment  of  the  corporation,  one  stock-  discontinue  an  action  on  the  demand,  then 
holder  ma}'  sue  for  himself  and  others  where  barred  by  the  Statute  of  Limitations,  a  re- 
he  has  first  made  an  application  to  the  direc-  ceiver  was  appointed,  at  the  instance  of  a 
tors  of  the  company  to  institute  the  suit,  and  stockholder  of  the  creditor  company,  to  carry 
they  have  refused.  Duckett  v.  Goyer,  6  Ch.  on  the  suit.  Hazzard  v.  Credit  Slobilier,  7 
Div.  82;  Memphis  City  v.  Dean,  8  Wall.  73;  Rep.  360,  U.  S.  C.  C.  Pa.] 
Bronson  v.  La  Crosse  R.  Co.,  2  Wall.  283;  2  Harrison  v.  Brown.  5  De  G.  &  S.  72S; 
Dodge  V.  Woolsey,  18  How.  331;  Memphis  and  see  Sedden  v.  Connell,  10  Sim.  58,  7G. 
Gayoso  Gas  Co.  v.  Williamson,  9  Heisk.  314  ;  3  19  &  20  Vic.  c.  47. 
Cogswell  V.  Bull,  29  Cal.  320;  Charleston  4  See  §  2. 
Ins.  &  Tr.  Co.  v.  Sebrig,  5  Rich.  Eq.   342;  6  2-5  &  26  Vic.  c.  89. 

Bayless  v.  Orne,  1  Freem.  Ch.  173.  See  also,  6  By  25  &  26  Vic.  c.  89,  §  69,  where  there 
for  cases  in  which  bills  b}'  shareholders  have  is  reason  to  believe  that  the  assets  of  a  limit- 
been  sustained  under  exceptional  circum-  ed  company,  suing  in  Equity-,  may  be  insulh- 
stances,  many  of  the  cases  cited  in  the  first  cient  for  payment  of  costs,  the  company  may 
part  of  this  note,  and  Gray  v.  Lewis,  L.  R.  8  be  required  to  give  security  f<.r  costs,  see 
Ch.  Ap.  103;  Hazard  r.'Durant,  11  R.  I.  Australian  Steam  Company  y  Fleming,  4  K. 
195.  In  this  last  case,  the  English  authori-  &  J.  407;  Caillaud's  Conipanv  v.  Caillaud, 
ties  are  reviewed,  and  it  is  held  that  a  general  26  Beav.  427;  Southampton,  &c.,  Company 
allegation  of  "often  requested"  is  a  sufficient  i'.  Rawlins,  2  N.  R.  544,  JI.  R. ;  9  Jur.  N.  S". 
averment  of  a  request  of  the  corporation  to  887;  Southampton,  &c.,  Company  y.  Pinuock, 
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*27         *  Section  IV.  — Persons  residing  out  of  the  Jurisdiction. 

The  rule  that  all  persons  not  lying  under  the  disabilities  after  po  nted 
out  are  entitled  to  maintain  a  suit  as  plaintifis  in  the  Court  of  Chancer^', 
is  not  affected  by  the  circumstance  of  their  being  resident  out  of  the 
jurisdiction  of  the  Court,  unless  they  be  alien  enemies,  or  are  resident 
in  the  territor}-  of  an  enemy  without  a  license  or  authorit}-  from  the 
government  here.^ 

In  order,  however,  to  prevent  the  defendant  or  respondent  in  the 
case  of  a  petition,  from  being  defeated  of  his  right  to  costs,  it  is  a  rule, 
that  if  the  plaintiff^  or  his  next  friend,'^  or  the  petitioner,*  if  he  is  not  a 
part}'  to  the  cause, ^  is  resident  abroad,  the  Court  will,  on  the  applica- 
tion of  the  defendant,  or  respondent,  order  him  to  give  security  for  the 
costs  of  the  suit  or  petition,  and  in  the  mean  time  direct  all  proceedings 
to  be  sta^'ed.^ 

So,  also,  where  a  plaintiff  appeal's  to  have  no  permanent  residence, 

he  will  be  made  to  give  security  for  costs.'' 

*28  *  It  has  been  held  in  Ireland,^  that  notwithstanding  the  41  Geo. 

III.  c.  90,  §  o,  by  which  an  attachment  is  given  in  England  to 

enforce  an  order  or  decree  made  in  Ireland  for  the  payment  of  money, 


11  W.  R.  978,  M.  R. ;  Washoe  Mining  Co. 
V.  Ferguson,  L.  R.  2  Eq.  371,  V.  C.  W. 
The  security  must  be  given  where,  the  C'lm- 
pany  being  in  a  course  of  winding  up,  the  suit 
is  b_\'  the  official  liquidator;  Freehold  Land  & 
Brick-making  Company  v.  Spargo,  W.  N- 
(1868)  94  M.  R.;  but  it  will  not  be  required 
where  the  company  is  plaintiff  in  a  cross- 
suit.  Accidental  &  Marine  Ins.  Co.  v:  Mer- 
cati,  L.  R.  3  Eq.  100,  V.  C.  W.  The  security 
is  not  confined  to  100/.,  but  must  be  for  an 
amount  equal  to  the  probable  amount  of  costs 
payable.  Imperial  Bank  of  India  v.  Bank  of 
Hindustan,  L.  R.  1  Ch.  Ap.  437 ;  12  Jur. 
X.  S.  493,  L.  JJ.,  oyemiling  Australian 
Steam  Company  v.  Fleming,  ubi  sup. ;  and 
see  po.'.t,  33.  On  an  application  for  an  in- 
junction by  a  limited  company,  the  Court 
will  require  an  undertaking  as  to  damages 
by  some  responsible  person ;  Anglo-Danu- 
bian  Company  v.  Rogerson,  10  Jur.  N.  S.  87, 
j\l.  R.  Pacific  Steamship  Co.  v.  Gibbs, 
14  W.  R.  218,  V.  C.  W.  As  to  suits  by 
official  managers  under  the  Winding-up  Acts, 
see  25  &  26  Vic.  c.  89.  §§  9-5, 133  (7) ;  and  .see 
§§  87, 1.51.  195,  202:  Turquand  r.  Kirby,  L.  R. 
4  Eq.  123,  M.  R. ;  Turquand  v.  Marshall,  L.  R. 
G  Eq.  112,  M.  R.;  L.  R.  4  Ch.  Ap.  376,  382, 
L.  C. 

1  Story  Eq.  PI.  §§  51-54. 

2  Though  suing  as  executor  or  adminis- 
trator. Knight  V.  De  Blaquiere,  Sau.  &  S. 
U48.     [Murlree  V.  Leeper,  1  Overt.  1.] 

3  Kerr  v.  Gillespie,  7  Beay.  209. 

■*  Dreyer  v.  Maudeslej',  5  Russ.  11;  Ex 
parte  Seidler,  12  Sim.  106;  iZe  Norman,  11 
Beav.  401 ;  Atkins  v.  Cook,  3  Drew.  694 ; 
Partington  v.  Reynolds,  6  W.  R.  307. 


6  Cochrane  v.  Fearon,  18  Jur.  568. 

6  Fox  V.  Blew.  5  Mad.  147;  Lillie  v.  Lillie, 
2  M.  &  K.  404;  Lautour  v.  Holcombe,  1  Phil. 
262,  264;  Newman  v.  Landrine,  1  McCtirter 
(N.  J.),  291;  Barker  v.  Lidwell,  1  Jones  & 
Lat.  703.  And  it  has  been  held  that  in  de- 
fault of  the  plaintiff  giving  security'  for  costs 
when  ordered,  his  bill  should  be  dismissed. 
Carnac  v.  Grant,  1  Sim.  348;  Massey  v. 
Gillelan,  1  Paige,  644;  Breeding  i".  Finley,  1 
Dana,  477;  Bridges  v.  Canfield,  2  Edw.  'Ch. 
217.  But  if  the  non-resident  plaintiff  sues  as 
executor  or  administrator,  it  has  been  held, 
that  the  defendant  cannot  compel  security 
for  costs.  Goodrich  v.  Pendleton,  3  John. 
Ch.  520;  Catchcart  v.  Hewson,  1  Hayes,  173. 
Especially  after  plea,  3  John.  Ch.  520.  As 
to  giving  security  where  all  the  plaintiffs  are 
out  but  the  next  friend  is  within  the  juris- 
diction, see  Lander  v.  Parr,  16  L.  J.  Ch.  269, 
L.  C.  [The  general  rule  applies  when  the 
plaintiff  is  a  foreign  government,  Republic 
of  Costa  Rica  v.  Erlanger,  3  Ch.  Diy.  62.] 

7  Bailey  v.  Gundry,  1  Keen,  53;  Player  v. 
Andorson,  15  Sim.  104;  10  Jur.  169;  and 
see  Calvert  v.  Day,  2  Y.  &  C.  Ex.  217;  Sib- 
bering  v.  Earl  of  Balcarras,  1  De  G.  &  S.  683  ; 

12  Jur.  108;  Hurst  v.  Padwick,  12  Jur,  21; 
Lumley  v.  Hughes,  2  W.  R.  112;  Manbv  v. 
Bewicke.  8I)e  G.,  M.  &  G.  468;  2  Jur.  N.  S. 
671;  Oldale  v.  VVhitcher,  5  Jur.  N.  S.  84,  V. 
C.  K. ;  Knicht  v.  Corv,  9  Jur  N.  S.  491.  V. 
C.  W.;  Dick  u.  Munder.   11   Jur.   N.  S   819; 

13  W.  R.  1013,  M.  R.  The  rule  extends  to 
the  next  friend  of  a  plaintiff,  see  Kerr  v. 
Gillespie,  7  Beav.  269 ;  Watts  v.  Kelly,  6  W. 
R.  206. 

1  Moloney  v.  Smith,  1  M'Cl.  &  Y.  213. 
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a  plaintiff  residing  in  England  must,  on  filing  a  bill  in  Ireland,  give 
security  for  costs  ;  ^  and  although  the  sarae  Act  applies  to  persons  who 
are  resident  in  Ireland  commencing  suits  in  England,  it  has  been  de- 
cided in  the  English  Courts,  that  where  a  plaintiff  resident  in  Ireland  files 
a  bill  here,  he  must  also  give  security.^  It  has  likewise  been  held,  that 
a  person  resident  in  Scotland  must,  in  like  manner,  give  security  for  costs.'* 

Where  there  are  co-plaintiffs  resident  in  England,  the  Court  will  not 
make  an  order  that  other  plaintiffs  who  are  abroad  shall  give  security 
for  costs  ;  ^  and  where  the  plaintiff  is  abroad  as  a  land  or  sea  ofl3cer  in 
the  service  of  her  Majesty,  he  will  not  be  ordered  to  give  security ;  * 
and  so,  where  he  is  resident  abroad  upon  public  service,  as  an  ambas- 
sador or  consul,  he  cannot  be  called  upon  to  give  security. '^  The  Court 
of  Queen's  Bench,  however,  has  requh-ed  a  Judge  in  the  East  India 
Company's  service  to  give  security  ;  ^  and  peers  of  the  realm,  although 
they  are  privileged  from  personal  arrest,  must,  if  they  reside  abroad, 
give  security  for  costs  ;  for,  although  such  costs  cannot  be  recovered  by 
personal  process,  they  may  by  other  process,  if  the  plaintiff  becomes  a 
resident  in  this  country.^  And  it  may  be  stated  generally  that,  where- 
ever  a  plaintiff  is  out  of  the  jurisdiction,  the  defendant  is  entitled  to 
security  for  costs,  unless  it  is  distinctl}'  shown  that  the  plaintiff  is  ex- 
empted from  his  liability.^" 

As  a  general  rule,  the  plaintiff  in  a  cross-suit  cannot  be  called  upon 
to  give  security  for  costs  to  the  plaintiff  in  the  original  suit,  on  the 
principle  that  a  cross-bill  is,  in  reality,  a  portion  of  the  defence 
*  to  the  original  bill ;  ^  but  his  co-defendants  to  the  cross-bill  *29 
may  move  for  such  securit}^  against  their  plaintiff ;  ^  and  it  has 
been  held,  that  a  bill  to  restrain  an  action  at  Common  Law  is  so  far  a 
defensive  proceeding  as  to  exempt  the  plaintiff  in  Equity  from  the  lia- 
bility to  give  security  for  costs  ;  ^  but,  on  the  other  hand,  a  defendant 
in  an  interpleader  suit  being  out  of  the  jurisdiction,  was  looked  upon  as 

2  Mullett  V.  Christmas,  2  Ball  &  B.  422;  6  Evelvn  v.  Chippendale,  9  Sim.  497; 
see  also  Stackpoole  v.  Callaghan,  1  Ball  &  Clark  v.  Fergusson,  1  Giff.  184;  5  Jur.  N.  S. 
B.  5G6.  1155:   Fisher  v.  Bunbury.   Sau.   &  S.   625; 

3  Hill  V.  Reardon,  6  Mad.  46;  Moloney  v.  Wright  v.  Everard,  Sau.  &  S.  651. 

Smith,   1  M'Cl.   &   Y.  213;    and  see,  as  to  '  Colebrook  t).  Jones,  1  Dick.  154;  Beames 

plaintiff  resident  in   Ireland   suing   here   in  on  Costs,  12-3.     As  to  ambassadors  resident 

other  cases,  Craig  v.  Bolton,  2  Bro.   C.  C.  here,  and  their  servants,  see  post,  p.  32. 
609.  8  Plowden  v.  Campbell.  18  Jur.  910,  Q.  B. ; 

4  Kerr  v.  Duchess  of  Munster,  Bunb.  35;  see  Powell  v.  Bernhard,  1  Hogan,  144. 

Ex  parte  Latta,  3  De  G.  &  S.  186.  9  Lord  Aldborough  v.  Burton,  2  M.  &  K. 

5  VVinthrop  v.   Royal   Exch.  Ass.   Co.,  1       401,  403. 

Dick.  282;  Walker  v.  E.asterby,  6  Ves.  612;  w  Lillie  v.  Lillie,  2  M.  &   K.  404.     As  to 

Green   v.  Charnock,   1    Sumner's  Ves.   396,  security  by  a  limited  company,  see  ante,  p. 

and  note  (a);  Orr  v.  Bowles,  1  Hodges,  23;  26  n.  (6). 

Doe  V.  Roe,  1  Hodges,  315;  Gilbert  ».  Gil-  i  Vincent  i;.  Hunter,  5  Hare.  320;  M'Gregor 

bert,  2   Paige,  603;    Burgess   v.  Gregory,  1  v.   Shaw,  2    De   G.   &    S.  360;    Sloggett  v. 

Edw.  Ch.  439.      This   rule   does   not   apply  Viant,  13  Sim.  187;  Wild  f.  Murray,  18  Jur. 

where   a  husband,  who   has   no   substantial  892;  Tynte  «.  Hodge,  2  J.  &  H.  092:  8  Jur. 

interest,  is  co-plaintift"  with  his  wife.     Smith  N.  S.  1226  ;   Washoe  Jlining  Co.  v.  Ferguson, 

V.  Etches,  1  H.  &  M.  711;  10  Jur.  N.  S.  124.  L.  R.  2  P:q.  371,  V.  C.  W. 

No   indorser  is    required    in    Massachusetts,  2  Sloggett  v.  Viant,  13  Sim.  187. 

where  any  one  of  two  or  more  joint  plaintiffs  ^  Watteeu  v.  Billam,  3  De  G.  &  S.  516; 

is  an  inhabitant  of  the  State.     Genl.  Sts.  c.  14  Jur.  165 ;  Wilkinson  v.  Lewis,  3  Giff.  394; 

123,  §  20.  8  Jur.  N.  S.  908. 
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plaintiff,  and  ordered  to  give  security  for  costs  ;  *  and  so  also,  a  de- 
fendant who  had  obtained  the  conduct  of  the  cause  has  been  required 
to  give  security.^  And  where  the  right  to  require  security  for  costs 
from  a  plaintiff  out  of  the  jurisdiction  had  been  waived,  such  waiver  did 
not  preclude  the  defendant  from  requiring  security  from  the  representa- 
tive of  the  original  plaintiff,  by  whom  on  his  death  the  suit  was  revived, 
and  who  was  also  out  of  the  jurisdiction,®  or  from  the  plaintiff  on  his 
amending  the  bill  and  stating  thereby  that  he  was  out  of  the  juris- 
diction.'^ 

A  plaintiff  cannot  be  compelled  to  give  security  for  costs,  unless  he 
himself  states  upon  his  bill  that  he  is  resident  out  of  the  jurisdiction,  or 
unless  the  fact  is  established  by  affidavit ;  and  the  mere  circumstance 
of  his  having  gone  abroad  will  not  be  a  sufficient  ground  on  which  to 
compel  him  to  give  security,  unless  it  is  stated,  either  by  the  plaintiff 
himself,  or  upon  affidavit,  that  he  is  gone  abroad  for  the  purpose  of  re- 
siding there.* 

Whenever  security  is  asked  for,  the  question  arises  whether  the  party 
is  resident  abroad  or  not  within  the  meaning  of  the  rule  ;  and  the  answer 
to  that  question  depends,  in  each  case,  upon  the  interpretation  to  be  put 
upon  the  phrase  "  resident,"  or  "  permanently  resident "  abroad.  Thus, 
if  a  plaintiff  goes  to  reside  abroad,  under  circumstances  rendering  it 
Ukely  that  he  will  remain  abroad  for  such  a  length  of  time  that  there  is  no 
reasonable  probability  of  his  being  forthcoming,  when  the  defendant  may 
be  entitled  to  call  upon  him  to  pay  costs  in  the  suit,  that  is  suffi- 
*30  cient ;  ^  and  where  *  a  plaintiff,  domiciled  in  Scotland,  took  fur- 
nished lodgings  in  London,  and  then  filed  his  bill,  it  was  held 
that  he  must  give  security  for  costs  ;  ^  and  so,  where  the  plaintiff  went  out 
of  the  jurisdiction  on  matters  connected  with  the  suit,  he  was  ordered 
to  give  security ;  but  on  his  return  the  order  was  discharged.'^ 

In  order  to  entitle  a  defendant  to  require  security  for  costs  from  a 
plaintiff,  he  must  make  his  application  at  the  earliest  possible  time  after 
the  fact  has  come  to  his  knowledge,  and  before  he  takes  an}-  further 
step  in  the  cause ;  therefore,  where  the  fact  of  the  plaintiff  being  resi- 
dent abroad  appears  upon  the  bill,  he  must  apply  before  he  puts  in  his 
answer,  or  applies  for  time  to  do  so :  either  of  which  acts  will  be  con- 

4  Smith  V.  Hammond,  6  Sim.  10,  15.  Beav.  99;  12  Jiir.  711;  White  v.  Greathead 

£  Mynn  v.  Hart,  9  Jur.  860,  V.  C.  K.  B.  15   Ves.    2;    1   Hoff.   Ch.  Pr.  200;   Ford  v. 

e  Jackson  v.  Davenport,  29  Beav.  212 ;  7  Boucher,  1  Hodges,  58.     It  is  well  settled 

Jur.  N.  S.  1224.  that,  to  constitute  one  a  resident,  his   resi- 

7  Wyllie  V.  Ellice,  11  Beav.  99;  12  Jur.  dence  must  be  of  a  fixed  and  permanent,  and 
711;  and  see  Stewart  v.  Stewart,  30  Beav.  not  of  a  mere  temporary,  character.  Graham, 
322.  Prac.  505.     An  absence  of  ei<;hteen  months 

8  Green  v.  Chamock,  3  Bro.  C.  C.  371;  2  will  not  be  regarded  as  merelv  temporary. 
Cox,  28-1;  1  Ves.  J.  396;  Hoby  r.  Hitchcock,  Koss  v.  Wagner,  2  Dowl.  P.  C.  499.  Even 
5  Ves.  699;  Edwards  v.  Burke,  9  L.  T.  N.  S.  though  it  is"  sworn  that  the  party  is  soon  ex- 
40G,  V.  C.  K.  pected.      Wright   v.   Black,    2' Wend.    258: 

9  Blakeney  v.  Dufaur,  16  Beav.  292;  2  De  Gilbert  v.  Gilbert,  2  Paige,  603. 

G.  M.  &  G.  771;  17  Jur.  98;  and  see  Kenna-  i  Ainsley  r.  Sims,  17  Beav.  57;  17  Jur. 

way  V.  Tripp,  11  Beav.  588;  Drummond  v.  657. 

Tillinghurst,  15  Jlir.  384,  Q.  B  ;  Stewart  v.  2  O'Connor  ».  Sierra-Nevada  Co.,  24  Beav. 

Stewart,  20  Beav.  322;   Wyllie  v.  Ellice,  11  435. 
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sidered  as  a  waiver  of  his  right  to  the  security.*  Filing  a  demurrer  has, 
however,  been  held  not  to  be  a  waiver ;  *  and  where  the  ijlaintiff 
amended  his  bill,  and  stated  thereby  that  he  was  out  of  the  jurisdiction, 
the  defendant  was  hold  not  to  be  precluded  from  requiring  security  for 
costs,  although  he  had  some  notice  of  the  plaintiff  being  resident 
abroad  previously  to  the  date  of  the  amendment.^ 

If  the  plaintiff  is  not  described  in  the  bill  as  resident  abroad,  and  the 
defendant  does  not  become  apprised  of  that  fact  before  he  puts  in  his 
answer,  he  may  make  the  application  after  answer;  if,   however,  he 
takes  any  material  step  in  the  cause  after  he  has  notice,  he  cannot  then 
apply.     Where  the  plaintiff  was  described  in  the  original  bill  as  late  of 
the  West  Indies,  but  then  of  the  city  of  London,  and  the  defendant, 
having  answered,  tiled  a  cross-bill  against  the  plaintiff,  but,  exceptions 
having  been  taken  to  the  answer,  put  in  a  further  answer,  and  then 
applied  to  the  Court  that  the  plaintiff  in  the  original  bill  might  give 
securit}'  for  costs :  alleging  in  his  affidavit,  that  upon  applying  to  the 
plaintiff's  solicitor  in  the  original  suit  to  appear  for  him  to  the  cross- 
bill, he  discovered,  for  the  first  time,  that  the  plaintiff  did  not 
reside  in  *  London,  as  alleged  in  the  bill,  but  in  Ireland  ;  it  was       *31 
held  that  as  the  defendant   had,  in   his  cross-bill,  stated   the 
plaintiff  to  be  resident  in  Ireland,  and  after  that  had  answered  the  ex- 
ceptions to  his  answer  to  the  original  bill,  he  had  thereby  taken  a  step 
in  the  cause  after  it  was  evident  that  he  had  notice  of  the  plaintiff's 
being  out  of  the  jurisdiction,  and  had  thereby  precluded  himself  from 
asking  for  security  for  costs,  and  the  motion  was  therefore  refused.^ 
JSb  parte  Seidler  -  was  a  petition  under  an  Act  of  Parliament,  author- 
izing the  Court  to  make  an  order  in  a  summar}^  manner  upon  petition. 
The  petitioner  being  out  of  the  jurisdiction  of  the  Court,  and  the  re- 
spondent having  answered  the  affidavits  in  support  of  the  petition,  the 
question  was  whether  he  had  thereby  lost  his  right  to  require  the  peti- 
tioner to  give  security  for  costs  :  Sir  Lancelot  Shadwell  V.  C.  ruled 
that  he  had  not,  but  that  he  might  make  the  application  on  the  petition 
coming  on  to  be  heard. ^ 

8  Meliorucch}'  v.  Meliorucch}',  2  Ves.  S.  in  New  York,  under  the  Act  of  that  State 

24 ;  1  Dick.  147 ;  Crais  "•  Bolton,  2  Bro.  C.  C.  authorizing  the  defendant  to  reqnire  security 

609-  Anon.    10  Ves.  287;  and  see  Swanzy  v.  for  costs,  allows  the  application  to  be  made 

vSwanzy,  4  K.  &  J.  237;  4  Jur.  N.  S.  1013;  at  any  stage  of  the  cause,  if  the  plaiiitifT  was 

Murrow  v.  Wilson,  12  Beav.  497;  Cooper  v.  a  non-resident  at  the  commencement  of  the 

Purton,  8  \V.  R.  702 ;  and  see  Long  v.  Tot-  suit,  and  continues  so.     Burgess  v.  Gregory, 

tenham',  1  Ir.  Ch.  Rep.  127;  Atkin.s^u.  Cook,  1  Edw.  Ch.  449. 

3  Drew.  694;  3  Jur.  N.  S.  283;  Newman  v.  *  Watteeu  v.  Bil'am,  3  De  G.  &  S.  516;  14 

Landrine,  1  McCarter  (N.  J.),  291;  Long  v.  Jur.  165;    Goodrich  v.  Pendleton,    3    John. 

Tardy,  1  John.  Ch.  202;  Goodrich  v.  Pendlo-  Ch.  520;  Priors  v.  White,  2  Moll.  361;  Eardy 

ton,   3  John.  Ch.    520.      In    Massachusetts,  v.  Headford,  4  Moll.  464. 
thoiigh  a  writ,  sued  out  bv  the  plaintiff,  who  ^  Wyllie  v.  Kllice,   11  Beav.  99;  12  Jur. 

is  not  an  inhabitant  of  tlie  State,  is  not  in-  911;   and  see   Stewart  v.  Stewart,  30  Beav. 

dorsed  as  is  required  by  GenL  Sts.  c.   12-3,  320.  ^   ^      ^    „  , 

^  20,  vet  the  defendant  must  make  the  objec-  ^  Mason  v.  Gardner,  2  Bro.  C.  C.  ed.  Belt, 

tion  at  the  tirst  term,  or  he  will  be  held  to  609,  notvs ;  and  see  Wyllie  v.  Eliice,  11  Beav. 

have   waived   it.      Carpenter  v.    Aldrich,  3  99 ;  Smith  v.  Castles,  1  Gray,  108. 
Met.  58;  see  Whiting  v.  Hollister,  2  Mass.  ^  ]2  Sim.  106. 

102;  Gilbert  V.  Nantucket  Bank,  5  Ma.ss.  98 ;  8  See,  however,  Atkins  v.  Cock,  3  Drew. 

Clapp  V.  Balch,  3  GreenL  216.     The  practice  694  ;  3  Jur.  N.  S.  283. 
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WTiere  the  defendant  had  sworn  to  his  answer  before  he  had  notice  of 
the  fact  of  the  plaintiff  being  resident  abroad,  but,  in  consequence  of 
some  delay  in  the  Six  Clerks'  Office,  the  answer  was  not  filed  till  after 
the  defendant  had  been  informed  of  the  plaintifTs  residence,  a  motion 
that  the  plaintiff  might  give  secui-ity  for  costs  was  considered  too  late  : 
although  the  defendant  himself  was  not  privy  to,  or  aware  of,  the  delay 
which  had  taken  place  in  filing  his  answer.* 

If  a  plaintiff,  after  filing  a  bill,  leave  the  kingdom  for  the  puipose  of 
settling,  and  do  actually  take  up  his  residence  in  foreign  parts,  it  is,  in 
any  stage  of  the  cause,  gi'ound  for  an  order  that  he  shall  give  security 
for  costs.®  Such  application  ought  to  be  made  as  early  as  possible  after 
the  defendant  has  become  apprised  of  the  fact ;  and  it  is  not  enough  to 
support  such  an  application  to  swear  that  the  plaintiff  has  merely  gone 
abroad,  but  the  affidavit  should  go  on  to  say  that  he  is  gone  to  settle 
abroad.®  In  Weeks  v.  Cole,''  an  application  was  made  by  the  defendant, 
after  answer,  that  the  proceedings  might  be  stayed  until  the 
*32  plaintiff  gave  security  for  *costs,  on  an  affida\at  that  the  plaintiff, 
who,  when  the  bill  was  filed  was  resident  in  London,  had,  since 
the  answer  was  put  in,  entu-el}-  abandoned  the  country,  and  gone  to 
reside  in  the  Isle  of  Man  ;  and  Lord  Eldon  made  the  order,  observing, 
however,  that  the  plaintiff  ought  to  have  an  opportunity  of  answering 
the  afflda-sdt ;  the  propriety  of  which  suggestion  is  e^'ident  from  the  case 
of  White  v.  Greatfiead,^  where  an  order  for  the  plaintiff  to  give  security 
for  costs,  after  answer,  was  refused,  in  consequence  of  an  affida^^t 
which  had  been  filed  by  the  plaintiffs  solicitor,  stating  that  the  plain- 
tiff' had  gone  to  the  West  Indies  merely  for  the  puq^ose  of  arranging 
his  affairs,  and  that  he  had  informed  the  deponent  that  he  intended 
soon  to  return  to  this  country,  where  he  had  left  his  family. 

To  entitle  a  defendant  to  an  order  that  the  plaintiff  ma}'  give  security 
for  costs,  it  is  necessary  that  the  plaintiff  should  absolutely  be  gone 
abroad :  the  mere  intention  to  go  will  not  be  sufficient ;  -  in  a  case,  how- 
ever, where  the  plaintiff,  who  was  an  alien  enemy,  was  under  confine- 
ment preparatory  to  his  removal  out  of  the  country,  upon  a  warrant  by 
the  Secretar}'  of  State  under  the  Alien  Act,  the  proceedings  were  stayed 

4  Dyott  t'.  Dyott,  1  Mad.  187;  and,  as  to  quire  the  plaintiff  to  procure  a  sufficient 
laches,  see  VVyllie  v.  Eliiee,  11  Beav.  99;  12  indorser.  Genl.  Sts.  c.  129,  §  29;  Smith  v. 
Jur.  711;  Swanzy  v.  Swanzy,  4  K.  &J.  237;       Castles,  1  Gray,  108. 

4  Jur.  N.  S.  1013;  Murrow  v.  Wilson,  12  6  Tiie  affidavit  should  also  show  clearly, 
Beav.  497.                                                                    that  tlie  defendant  did  not  know  of  the  plain- 

5  Anon.,  2  Dick.  775;  Hoby  «.  Hitchcock,       tiff's  removal  before  taking  the  last  step  in 

5  Ves.  GliD ;  Weeks  f.  Cole,  14  Ves.  518;  the  cause,  or  the  application  will  be  denitd. 
Kerr  f.  Gillespie,  7  Beav.  269;  Ken n away  w.  Newman  v.  Landrine,  1  McCarter  (N.  J.), 
Tripp,  11  Beav.  588:  Stewart  v.  Stewart,  20       291. 

Beav.  323;  Edwards  v.  Burke,  9  L.  T.  N.  S.  7  14  Ves.  518. 

400,  V.  C.  K.     See  al.^o  Busk  v.  Beeiham,  2  i  15  Ves.  2;  and  see  Edwards  v.  Burke,  9 

Beav.  537;  Blakenev  v.  Dufaur,  2  De  G.,  M.  L.  T.  N.  S.  406,  V.  C.  K. ;  Kerr  v.  Gillespie, 

6  G.  771;  17  Jur.  98.     In  MassaehuseUs.  if  7  Deav.  269. 

a  plamtiff  in  a  proe&ss  at  Law  or  in  Equity,  ^  Ad.-uns  7\  Colthurst.  2  Anst.  552;  Willis 

after  its  commencement,   removes  from  the  i).  Garhutt,  1  Y.  &  J.  511;  1  Barb.   Ch.  I'r. 

State,  the  Court  where  the  suit  is  pending  103;  Hoby  ».  Hitchcock,  5  Ves.  699. 
shall,  on  the  motion  of  any  other  party,  re- 
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until  he  gave  securit}-  for  costs,  although  he  was  not  actually  gone  out 
of  the  country.^  In  proceodhigs  at  Common  Law,  Avliere  after  the;  com- 
mencement of  an  action,  and  after  issue  joined,  the  plaiutilf  has  been 
convicted  of  felony  and  ordered  to  be  transported,  the  Courts  have 
ordered  security  to  be  given  for  costs,  as  well  retrospective  as  prospec- 
tive ;  *  and  it  is  presumed  that  Courts  of  Equity  will  follow  the  rule  at 
Law.  Where,  however,  the  plaintiff  had  not  been  convicted  of  felony, 
but  only  of  a  misdemeanor  under  the  52  Geo.  III.  c.  130,  §  2,  for 
poaching,  for  which  he  was  sentenced  to  seven  years'  transportation, 
and  it  was  admitted  that  he  had  not  sailed  for  the  place  of  transporta- 
tion, but  was  in  a  penitentiary  place  of  confinement.  Sir  John  Leach 
V.  C.  refused  a  motion  for  stay  of  proceedings  till  the  plaintiff  had 
given  security  for  costs. ^ 

From  analogy  to  the  course  adopted  where  the  plaintiff  is  resident 
out  of  the  jurisdiction,  the  Court  will,  upon  application,  restrain  an 
ambassador's  servant,  whose  person  is  privileged  from  arrest  by  the 
7  Anne,  c.  12,  from  proceeding  with  his  suit  until  he  has  given  security 
for  costs. ^ 

By  the  old  practice,  401.  was  the  amount  of  security  required  to 
answer  costs  by  any  plaintiff  who  was  out  of  the  jurisdiction  *of  *33 
the  Court,  but  this  sum  has  been  increased  to  100/.^  Where  a 
person  out  of  the  jurisdiction  of  the  Court  presents  a  petition  to  have 
his  solicitor's  bills  taxed,  it  seems  that  he  must  give  security  for  the 
costs  of  the  petition,  and  also  for  the  balance  that  may  be  found  due 
from  him  on  the  taxation. ^ 

Where  it  appears  on  the  bill  ^  that  the  plaintiff  is  resident  out  of  the 
jurisdiction,,  an  order  that  he  give  security  for  costs  is  obtained  on  motion 
of  course,  or  more  usually  on  petition  of  course,*  presented  to  the 
Master  of  the  Rolls,  on  production  of  the  stamped  copy  of  the  bill 
served  on  the  defendant,  or  other  authenticated  copy  thereof. 

In  other  cases,  a  special  application  by  motion  or  summons  ^  must  be 
made.     The  notice  of  motion,  or  the  summons,®  must  be  served  on  the 

8  Seilaz  V.  Hanson,  5  Ves.  2(51.  was  required  to  1)fe  at  least  $250  ;  but  the 

4  Harvey  w.  Jacob,  ]  B.  &  Aid.  159;  Bar-  Court  in  a  proper  case  mij^ht  enlarge  it,  and 
rett  V.  Power,  9  Exch.  3-38;  18  Jur.  150  ;  and  might  either  lix  the  amount  itself  or  refer  it 
see  Dunn  v.  M'Evoy,  1  Hogan,  355.  to  a  Master.     2  Rev.   Sts.     N.  Y.  G20,  §  4  ; 

5  Baddeley  V.  Harding,  6  Mad.  214.  Fulton  v.  Rosevelt,  1  Paige,  179;  Massey  r. 

6  Anon.,  Mos.  175;  Goodwin  v.  Archer,  2  Gillelan,  1  Paige,  644;  Gilbert  v.  Gilbert  2 
P.  Wms.  452;   Adderly  v.  Smith,   1  Dick.  Paige,  603.                                                      ' 
'^^^-                                 '  ^  Anon.,  12  Sim.  262;  see  also  Ee  Pass- 

I  Ord.   XL.   6.     The  order  applies  to  the  more,  1  Biav.  94;  Jie  Dolman,  11  Jur.  1095, 

case  of  a  plaintiff,   within   the  jurisdiction,  M.  R. 

ordered  to  give  security.     Bailey  v.  Gundry,  3  -^hat  is  stated  in  the  text  as  to  a  bill 

1  Keen,  .53.     The  Court  refused  to  increase,  suit  will  applv,  mutaHs  mntdwlia,   to  a  sum- 

upon  an  interlocutory  application,  the  amount  mnns  suit,   petition,  or  other  proceeding  in 

of  security;  Barry   v.  Jenkins,   19  L.T.N.  wliich  security  is  directed  to  be  given. 

S.  276,  V.  C.  M.     It  seems,  however,  that  in  •*  Wyllie  v.  Ellice,  11  Beav.  99;  12  Jur. 

the  case  of  a  petition,  the  amount  is  still  only  711. 

40/.,  Atkins  V.  Cook,  3  Jur.  N.  S.  283,  V.  C.  5  Tvnte  v.  Hodge,  2  J.  &  H.  692. 

K. ;  Partington  v.  Reynolds,  6  W.  R.  307,  V.  6  For  forms  of  notice  and  summons,  see 

C.  K.     In  New  York,  the  penalty  of  the  bond  Vol.  HI. 
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plaintifTs  solicitor,  and  the  application  must  be  supported  by  e%'idence 
of  the  facts  entitling  the  ai^plicaut  to  the  order. 

The  order  directs  the  plaintiff  to  procure  some  sufficient  person  on  his 
behalf  to  give  security,  according  to  the  course  of  the  Court,  b}-  bond 
to  the  Record  and  "Writ  Clerk  in  whose  division  the  cause  or  matter  is ,'' 
in  the  penalty  of  100/.,  conditioned  to  answer  costs,  in  case  any  shall 
be  awarded  to  be  paid  bj-  the  plaintiff;  and  it  restrains  proceedings  in 
the  mean  time.* 

When  an  order  of  course  has  been  obtained,  it  must  be  served  on  the 
plaintiff  or  his  solicitor ;  service  of  a  special  order,  made  on  notice  to 
him,  is  unnecessar}^ 

The  security  is  given  in  one  of  the  following  modes  :  (I.)  The 
*34  plaintiff's  solicitor  prepares  a  bond  in  the  terms  of  the  order  ;  ®  *en- 
gi'osses  it  on  paper  bearing  a  2s.  Qd.  inland  revenue  stamp  ;  ^ 
procures  it  to  be  executed  by  the  obligor  or  ol)ligors  ;  lodges  it  with  the 
Record  and  Writ  Clerk  ;  -  and  on  the  same  day  serves  notice  thereof 
on  the  solicitor  of  the  defendant  who  obtained  the  order ;  it  is  also 
advisable  to  serve  the  notice  on  the  solicitor  of  any  co-defendants  who 
have  not  applied  for  security  ;  *  and  the  securitj'  is  deemed  to  have  been 
given  on  the  da^'  the  bond  is  lodged.^  (H-)  The  plaintiff,  instead  of 
giving  the  bond  in  the  first  instance,  may  serve  the  defendant's  solicitor 
with  a  notice  *  of  the  name,  address,  and  description  of  the  proposed 
obligor  or  obligors  ;  and  if  no  objection  be  made  by  him  within  two 
daj's  thereafter,  the  bond  may  be  prepared,  executed,  lodged,  and 
notified  as  above  explained.''  (HI.)  The  plaintiff  may  appl}'  b}-  special 
motion  *  or  summons,^  that,  in  lieu  of  giving  a  bond,  he  may  pay  a  sum 
of  mone^'  into  Coui't,  to  a  separate  account,  to  answer  the  costs  ;  the 
amount  should  be  sufficient  to  cover  the  sum  mentioned  in  the  order 
directing  the  security  to  be  given,  and  the  costs  of  bringing  it  into  Court 

'  See  Ord.  I.  38.  the  defendant  on  the  hearing  of  the  said  cause 

8  For  forms  of  orders,    see   Seton,    12G9,  or  otherwise,  then  this  obhgation  to  be  void, 
1270.  or  else  to  remain   in   full  force  and   virtue. 

9  The  bond   is  in  the  following  form: —  Sealed  and  delivered,  &c." 

"  Know  all  men  b_y  these  presents,  that  we,  ^  If  the  bond  Ls  for  a  larger  sum  than  100?, 

A.  B.,  of  the  city  of  Lortdon,  merchant,  and  an  increased  stamp  of  Is.  3'/.  for  each   addi- 

(;.  D.,  of  the  same  place,  merchant,  are  held  tional  bOl.  is  payable;  see  Tilsley,  Dig.  218. 
and  firmly  bound  to                                 ,  Esq.,  ^  The  bond  should  be  indorsed  with  the 

in  the   penal  sum  of  ,  for  short  title  of  the  cause  or  matter,  the  word.s 

■which   payment   to   be   well   and   faithfully  "  Bond  for  Security  for  Costs,"  and  the  name, 

made,  we  bind  ourselves  and  each  of  us,  our,  &c.,  of  the  solicitor  leaving  it. 
and  each  of  our  heirs,  executors,  and  admin-  3  Yot  form  of  notice,  see  Vol.  III. 

jstrators,  firmly   by  these   presents.     Sealed  ^  Braithwaite's  Fr.  534. 

with  our   seals,  &c.  5  Jbid. 

"Whereas  L.   11.,  plaintiff,  has  lately  ex-  ^  For  form  of  notice,  see  Vol.  III. 

hibited  his  bill  of  complaint  in  her  Majesty's  '  Braithwaite's  Pr.  533. 

High  Court  of  Chancery  against  R.  S.,  de-  8  Cliffe  f.  Wilkinson,  4  Sim.  122;  and  see 

fendant,    touching   the   matter   therein   con-  Fellows  v   Deere,  3  Beav.  353;  iJe  Norman, 

lained:  Now  the  condition  of  this  obligation  11  Beav.  401. 

is  such,  that  if  the  above  bounden  A.  B.  and  9  Jarvis  v.  Shand,  V.  C.  W.  at  Chambers, 

C.  ]).,  or  either  of  them,  their  heirs,  execu-  30  Jan.,   1804;  Reg.  Lib.   A.   164;  Merlin  t'. 

tors,  or  administrators,  do  and  shall  well  and  Blagrave,   Seton,  1270.     For  forms  of  notice 

truly  pay,  or  cause  to  Ije  paid,  all  such  costs  of  motion  and  summons,  see  Vol.  HI. 
as  llie  Law  Court  shall  think  fit  to  award  to 
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and  getting  it  out.^"  The  usual  amount  is  120^.  ;  "  no  evidence  in  sup- 
port of  the  application  is  necessary,  l)e3'ond  the  production  of  the  former 
order ;  the  costs  of  the  application  are  made  costs  in  the  cause.  The 
order  is  drawn  up  and  passed  by  the  registrar,  and  entered,  and  the 
money  is  paid  into  Court  in  the  manner  hereafter  explained. 

One  obligor  is  sufficient,  but  it  is  prudent  to  have  two  or  more  ;  as 
on  the  death  or  bankruptcy  ^'^  of  the  sole,  or  sole  surviving,  obligor,  the 
defendant  is  entitled  to  apply  by  special  motion,"  or  summons,^*  that  a 
new  security  may  be  given,  and  for  a  stay  of  proceedings  in  the  mean 
time. 

AVhere  one  or  more  of  several  defendants  have  obtained  an  order  for 
security,  it  is  advisable  to  extend  the  bond  to  the  costs  of  all  the  defend- 
ants, as  otherwise  the  defendants  who  have  not  obtained  the  order  ma}- 
afterwards  apply  for  a  further  bond  as  to  their  costs  ;  and  it  is 
presumed  that,  where  a  bond  embracing  the  *  costs  of  aU  the  *35 
defendants  is  lodged  with  the  Record  and  Writ  Clerk,  and  notified 
to  them,  he  will  hold  the  bond  on  behalf  of  all  the  defendants  ;  ^  and  that 
a  separate  bond  or  bonds  cannot  afterwards  be  required.^  Whatever 
number  of  bonds,  however,  may  be  given,  they  all  form  a  security  for 
one  sum  only.*' 

It  has  been  decided  that  a  solicitor  ought  not  to  be  surety  for  his 
client.*      The  bond  of  an  incorporated  societ}^  has  been  held  sufficient.* 

The  defendant,  on  receiving  notice  that  a  bond  has  been  lodged  in 
the  first  instance,  may,  if  dissatisfied  with  the  bond,  appl}'  by  special 
motion,®  or  summons,'  that  in  lieu  of,  or  in  addition  to,  such  bond,  the 
plaintiff  may  be  ordered,  within  a  limited  time  to  give  security  for  costs, 
according  to  the  course  of  the  Court,  or  in  default  thereof,  that  the  bill 
may  be  dismissed  with  costs,  and  that  in  the  mean  time  all  proceedings 
may  be  stayed.^  The  application  should  be  supported  by  affidavit 
showing  that  the  obligor  is  not  a  solvent  person  ;  and  may  be  opposed 
by  his  own  affidavit,^  justifying  in  double  the  amount  named  in  the 
bond,  ■'°  and  by  other  evidence  that  he  is  a  person  of  substance.  The 
costs  of  inquiring  into  the  circumstances  of  the  proposed  surety  have 
been  allowed. -^^ 

Where  the  plaintiff  in  the  first  instance  submits,  for  approval,  the 

10  Cliffe  V.  Wilkinson,  4  Sim.  123.  «  Panton  v.  Labertouche,  1   Phil.  2G5;   7 

11  See  Cliffe  v.  Wilkinson,  ubi  sup.;  Aus-      Jur.  589. 

tralian  Co.  v.  Fleming,   4  K.  &  J.  407.     In  ^  piestow  v.  Johnson,  1  Sm.  &  G.,  App. 

the  ca-se  of  a  petition,  it  is  presumed  60/.  20 ;  2  W.  li.  3. 

would  be  sufHcient.  6  Panton  v.  Labertouche,  1  Phil.  26-7;   7 

12  Transatlantic  Co.  v.  Pietroni,  cited  Seton,  Jur.  589. 

1269;  Cliffe  v.  Wilkinson,  4  Sim.  122.  "  For  forms  of  notice  of  motion  and  sum- 

13  Latour  v.    Holcombe,  1  Phil.  262  ;  and       mons,  see  Vol.  III. 

see  Veitch  v.  Irvine;,  11  Sim.  122.  *  Giddings  v.  Giddings,  10  Beav.  29,  and 

14  Tynte  v.  Hodge,  2  J.  &  H.  692.  For  the  cases  collected,  ib.  31;  and  see  Denny  v. 
forms  df  notice  of  motion  and  summons,  see  Mars,  Seton,  1279,  where  the  order  is  given; 
Vol.  III.  Payne  v.  Little,   14  Beav.  647 ;  O'Connor  t>. 

1  See  Lowndes  v.  Robertson,  4  Mad.  465;  Sierra-Nevada  Co..  23  Beav.  608. 
and  see  Ord.  I.  38.  9  See  form  in  Vol.  HI. 

2  See,  however,  1  Smith's  Pr.  866;  Braith-  i"  See  1  Turn.  &  Vcn.  764;  1  Grant,  444. 
waite's  Pr.  532.  n  Bainbrigge    r.    Moss,  3  Jur.   N.  S.  107 

8  Lowndes  v.  Robertson,  4  Mad.  465.  V.  C.  W. 
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name  of  the  proposed  obligor,  the  defendant,  if  he  objects  to  the  person 
proposed,  must  notify  his  objection  to  the  plaintiff's  solicitor  within  a 
reasonable  time  :  '-  otherwise,  the  plaintiff  ma}-  complete  and  lodge  the 
bond.  The  plaintiff,  on  receiving  notice  of  the  defendant's  objection, 
must  cither  propose  another  person,  or  the  person  alreadj-  offered  must 
justify  by  affldavit  ^^  in  double  the  sum  for  which  he  is  to  be  bound  ;  " 
and  in  the  latter  case,  it  is  presumed  the  plaintiff  should  file  the  affi- 
davit, and  lodge  the  bond,  and  give  notice  thereof  to  the  defendant. 

If  the  plaintiff  fail  to  complj'  with  the  order  to  give  security,  tlie  de- 
fendant ma}'  apph'  by  special  motion,  or  summons, ^^  that  the  plain- 
*36       tiff  give  security-  within  a  limited  time,  or,  in  default,  that  his  *bill 
ma}'  be  dismissed  with  costs  ;  and  that  proceedings  may,  in  the 
mean  time,  be  sta^'cd.^ 

The  da}'  on  which  an  order  that  the  plaintiff  do  give  security  for  costs 
is  served,  and  the  time  thenceforward  until,  and  including  the  day  on 
which  such  security  is  given,  is  not  to  be  reckoned  in  the  computation 
of  time  allowed  a  defendant  to  plead,  answer,  or  demur,  or  otherwise 
make  his  defence  to  the  suit.^  If  it  becomes  necessary  for  the  defend- 
ant to  put  the  bond  in  suit,  he  must  obtain  an  order,^  on  special  motion 
or  summons,  that  he  ma}'  be  at  liberty  to  do  so,  and  may  have  the 
bond  delivered  out  to  him  for  that  purpose,  and  may  use  the  name 
of  the  Record  and  Writ  Clerk,  the  obligee,  on  giving  him  an  indemnity  : 
such  indemnity  to  be  settled  by  the  Judge,  if  the  parties  differ.  The 
notice  of  motion  or  summons  *  must  be  served  on  the  plaintiff's  solici- 
tor ;  and  the  application  must  be  supported  by  production  of  evidence 
of  the  costs  having  been  directed  to  be  paid,  and  of  the  amount  and 
non-pa}'ment  thereof.  The  order  on  such  application  is  drawn  up  by 
the  Registrar ;  a  plain  copy  of  it  is  lodged  with  the  Record  and  Writ 
Clerk,  together  with  a  receipt  for  the  bond,  and  an  undertaking  to 
indemnify  him  against  the  costs  of  any  proceedings  to  be  taken  thereon 
in  his  name  ;  and,  if  satisfied  therewith,  he  will  deliver  out  the  bond. 
The  receipt  and  undertaking  are  required  to  be  signed  by  the  defendant 
applying,  and  also  by  his  solicitor,  and  are  usually  written  at  the  foot 
of  the  copy  of  the  order.  ^ 

12  See,  fiowevev,  Cliffe  «.  Wilkinson,  4  Sim.  14  Beav.  647;  O'Connor  v.  Sierra-Nf-varla 
122,  where  the  defendant  moved  on  notice  Co.,  23  B^av.  608;  Kennedy  v.  Edwards,  H 
that  the  plaintiff  might  be  ordered  to  give  Jur.  N.  S.  153,  V.  C.  W.;  see  also  ('aniac  v. 
security  in  lieu  of,  or  in  addiiion  to,  the  Grant,  1  Sim.  348 ;  2  Sim.  570.  For  ci  re  urn- 
persons  proposed.  It  is  conceived,  however,  stances  under  wiiicli  llie  time  to  give  security 
that  the  usual  practice  is,  as  stated  in  the  was  extended,  see  Grant  v.  Ingram,  2!)  L.  T. 
text,  to  notiiy  the  objection  to  the  plaintiff  N.  S.  70,  V.  C.  M.  For  form  of  order,  see 
before  apjilying  to  the   I'ourt.     For  funn  of  Seton.  1279,  No.  7. 

notice  of  objection,  see  Vol.  of  Forms.  ^  Ord.    XXXV^II.    14  ;    see   Henderson   v. 

13  For  form,  see  Vol.  III.  Atkins,  7  W.  R.  318,  V.  C.  K. 

1^  See  1  Turn.  &  Ven.  764  ;  1  Grant,  444.  ^  Robinson  v.  Brutton,  G  Beav   147;  Bain- 

1*  F'or  forms  of  notice  of  motion  and  sum-  brigge  v.  Moss,  3  .lur.  N.  S.  107,  V.  C.  W.; 

mons,  see  Vol.  III.  Reg'.  I>ib.  1857,  A.  283. 

1  Cooper  r.  Burton,  1  N.  R.  468,  V.  C.  W.;  *  For  (orms  of   notice  and  summons,   see 

and  see  Giddings  v.  Giddings,  10  Beav.  20,  Vol.  III. 

and  cases  collected   10  Beav.  31;  Knight  v.  5  Braithwaite's  Pr.  535,  536.     For  forms 

l)e  Blaquiere,  Sau  &  S.  648;  Payne  v.  Little,  of  receipt  and  undertaking,  see  Vol.  III. 
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The  bond  is  put  in  suit  in  the  Petty  Bag  Office,  the  procedure  in 
which  is  regulated  by  the  12  &  13  Vic.  c.  109. 

Where  monc}^  has  been  paid  into  Court  as  securit}'  for  costs,  in  lieu 
of  a  bond,  an  application  may  be  made  at  chambers,  by  summons,®  for 
paj'ment  thereout  of  any  costs  ordered  to  be  paid  by  the  plaintiff  to  the 
defendant.  The  summons  must  be  served  on  the  plaintiff,  and  on  any 
co-defendants  interested  in  the  fund,  and  must  ])e  supported  by  evidence  of 
such  payment  having  been  directed,  and  of  the  amount  pa^^able,  and  by  pro- 
duction of  the  Accountant-General's  certificate  of  the  fund  being  in  Court. 

If,  subsequently  to  the  order  directing  security  for  costs  to  be  given, 
the  plaintiff  becomes  resident  within  the  jurisdiction,  he  may  appl}',  on 
special  motion  or  summons,'  that  the  order  maj'  be  discharged  ;  but  he 
must  pay  the  costs  of  the  application.^ 


*  Section  V.  —  Paupers.  *37 

It  has  been  before  stated  Ho  be  a  general  rule,  subject  to  very  few 
exceptions,  that  there  is  no  sort  or  condition  of  persons  who  may  not 
sue  in  the  Court  of  Chancery.  Amongst  the  exceptions  to  this  rule, 
those  who  are  in  indigent  circumstances  are  not  included,  and  any  part}^, 
however  poor  he  may  be,  being  in  other  respects  competent,  has  the 
same  right  as  another  to  commence  proceedings  in  the  Court  of  Chan- 
cer}^ for  the  assertion  of  his  claims  ;  and  that,  without  being  required 
to  give  any  security  for  the  pajTnent  of  costs  to  the  opposite  party,  in 
case  he  fails  in  his  suit.^  This  liberality  seems  to  be  extended  to  the 
case  of  the  next  friends  of  infants.^  Indeed,  any  other  rule  would 
amount  to  a  denial  of  justice  to  the  children  of  poor  persons,  who  might 

6  For  form  of  summons,  see  Vol.  III.  enter  into  any  inquiry  as  to  the  circumstances 

7  For  forms  of  notice  of  motion  and  sum-  of    a  proposed  next   friend  of  an  infant   in 
mons,  see  Vol.  III.  place  of  another  whom   it  became  important 

8  O'Connor  ?;.  Sierra-Nevada  Co.,  24 Beav.  to   examine    as    a   witness.      Davenport    v. 
435;    Mathews  v.   Chichester,  30  Beav.  Wo.  Davenport,  1  S.  &  S.  101. 

For  more  on  tlie  subject  of  security  for  costs,  The  earlv  Enrjlish  cases  are,  however,  uni- 

Bvo  post,   Chap.   III.  §  2,  Alien;    Chap.  VI.  form  that  the  ne.xt  friend  of  an  infant  should 

§  5,  T/ie  Bill;  Ogilvie  v.  Hearn,  11  Ves.  600.  be  a  person  of  substance,'  otherwise  he  may 

1  Ante,  p.  .5.  be  ruled  to  security.     Wale  v.  Salter,  Mos. 

^  Such  is  the  law  of  Massachusetts.     Fen-  47,  citing  Webster  v.  Guy.  decided  by  the 

elcy  r\   Mahoiiey,  21  Pick.  212.     [And  Ten-  Lord  Chancellor  on  the  previous  day ;  Ancniy- 

nessee.     Dudley  w.  Balch,  4  Hay.  192;  Code  mous,  RIos.  86;    Anonymous,   1    Atk.  .570: 

of  Tenn.  §  31!J2.]     This  right  must  not  be  Turner  i\  Turner,  2  P.  W.  297.     In  view  ol 

abused:  see  Burke  v.  Lidwell,  1  Jo.  &  Lat.  these  authorities.  Chancellor   Walworth    re- 

703,  where  a  pauper  plaintiff  was  required  to  quired  the  insolvent  next  friend  of  an  infant 

give  security:    the  person   really  interested  to   give    security   in    Fulton   v.    Kosevelt,    1 

having  nominally  assigned  to  the  pauper,  in  Paige,  178.    See  Dalrymple  i".  Lamb.  3  Wend, 

order  to   avoid  liability  to  costs;   see,   how-  424.     And  where  a  party  is  enabled,  by  rule 

ever,   Worrall  i'.  White,  3  Jo.  &   Lat.   513,  of  Court,  such  as  the  98th  rule  of  Lord  Bacon 

515.     See  as  to  requiring  security  for  costs  (Beames's  Orders,  44),  or  by  statute,  to  ])rose- 

from  insolvent  plaintiff  in  a  class  suit,  Tred-  cute  a  suit  as  a  pauper,  upon  taking  a  pre- 

well  11.  Bvrch,  1  Y.  &  C.  Exch.  476.  scribed  oath  of  iiovcrty,  the  next  friend  of 

8  [The  next  friend  of  a  minor  plaintiff  can-  an  infant  itinuot  auc  in  forma  pniiperix,  thu 

not  be  compelled  to  give  security  for  costs.  privilege  being  considered  as  personal.  Wilk- 
St.  John  V.  Karl  of  Besborough,  1  Hogan,  41;  _  inson  v.  Belsher,  2  Bio.  C.  C.  272:  Anony- 
Fellows  V.   Barrett,   1  Keen,  119;  Murrell  v.    '  mou.s,  1  Ves.  Jr.  409;  Green  i:  Harrison  "  ;.< 

Clapham,  8  Sim.  74.     Nor  would   the  Court  Sneed,   131;    Cohen  v.  Shyer,  1.   Tenn.  Ch. 
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become  entitled  to  property,  and  yet  be  precluded  from  asserting  their 
right  because  their  father,  who  is  the  proper  person  to  be  their  next 
friend,  by  reason  of  his  cii'cumstances  could  not  be  so,  without  giving 
security  for  costs,  which  he  might  not  be  able  to  procure.*  With  regard 
to  the  next  friend  of  a  feme  covert,  there  is,  in  this  respect,  a  great  dif- 
ference in  the  rule  ;  for  it  has  been  held,  that  the  next  friend  of  a  married 
woman  must  be  a  person  of  substance  ;  ^  because  a  mamed  woman  and 
an  infant  are  ditferently  circumstanced,  as  the  infant  cannot  select  his 
own  next  friend,  but  must  rely  upon  the  good  offices  of  those  who  are  near- 
est to  him  in  connection,  or  otherwise  his  rights  might  go  unasserted, 
but  the  married  woman  has  the  power  of  selecting ;  she  is,  therefore, 
required  to  select  for  her  next  friend  a  person  who,  if  her  claim  should 
turn  out  to  be  unfounded,  can  pay  to  the  defendant  the  costs  of  the 
proceedings. 

In  consequence  of  the  provisions  of  stat.  11,  Hen.  VII.  c.  12,* 
*38  *the  practice  of  the  Courts  of  Law  has  been  to  admit  all  persons 
to  sue  in  forma  pauperis  who  could  swear  that  they  were  not  worth 
5/.,  except  their  wearing-apparel,  and  the  subject-matter  of  the  suit: 
and  the  practice  of  the  Courts  of  Law  in  this  respect  has  been  adopted 
by  Courts  of  Equity,  although  persons  suing  in  these  Courts  do  not 
come  within  the  provisions  of  the  Act  of  Parliament  above  referred  to,^ 
and,  proceeding  further,  they  have  extended  the  relief  to  the  case  of 
defendants.^ 

The  privilege  will  not  be  extended  to  a  plaintiff  or  a  defendant  suing 
or  being  sued  in  a  representative  character,  as  executor  or  administra- 

192.     Nor  can  the  next  friend  of  a  married  Nelson,  1  Tenn.  Ch.  614.     In  Massachusetts, 

woman.      Lawrence   v.   Lawrence,   3    Paige,  upon  a  construction  of  their  statutes,  it  has 

287.     Nor  the  informer  in  a  oui  tarn  action.  been  held  that  the  next  friend  of  an  infant  i.s 

Johnson  v.  Hunter,  1   Leg.   Kep.   168.     An  not  chargeable  with  costs.    Crandall  i>.  Slaid, 

executor    or   administrator    cannot    sue    in  11  Met.  288.] 

forma  pauperis.      Paradice  v.   Sheppard,   1  *  See  Auo:).,  1  Ves.  Jr.  p.  410;  Squirrel  ». 

Dick.   136;    McCoy  v.   Broderick,  3  Sneed,  Squirrel,    2    Dick.  765 ;    2  P.  Wms.  297,  n. 

203;  infra  .38,  n.  3.  [but  see  preceding  note]. 

But  the  Court  mav,  upon  being  satisfied  by  ^-  Anon.,  1  Atk.  570  ;  Pennmgton  v.  Alvin, 

the  report  of  the  Master  that  there  is  probable  1  S.  &  S-  264;  Jones  v.  Fawcett,  2  Phil.  278; 

cause  for  proceeding,  authorize  an  infant  to  Stevens  v.  Williains,  1  Sim.  N.  S.  545  ;  AVLl- 

8ue  by  next  friend  in  forma  pauperis.    Fultou  ton  v.  Hill,  2  I)e  G.,  M.  &  G.  807-809;  Hind 

V.  Kosevelt,  1  I'aige.'  178.     Though  the  afii-  v.  Whitmore,  2  K.  &  J.  458  ;  Re  Wills.  9  Jur. 

davit  of  the  infant  alone  will  not  sustain  the  N.  S.  1225;  12  W.  R.  97,  V.  C.  S. ;  Elliott  v. 

order.     Lindsay  v.  Tvrrell,  2  De  G.  &  J.  7.  Ince,  7  De  G.,  M.  &  G.  475;    3  Jur.  N.  S. 

And  mav,  in  like  manner,  permit  a  wife  to  597;    Smith  v.  Etches,  1  H.  &  M.  711 ;  10 

file  a  bilf  against  the  husband  in  forma  pnu-  Jur.  N.  S.  124  ;  and  see  post,  Femes  Covert 

pent.     Robertson  v.  Robertson,  3  Paige,  387.  Plaintiffs. 

But  gee  contra  Ward  v.  Ward,  2  Dev.  Eq.  [Where  the  same  person  was  the  next  friend 

553.  of  an  infant  plaintiff  and  of  a  married  woman 

The  next  friend  of  a  married  woman  may  plaintiff.  Lord  St.  Leonards  stayed  the  pro- 
be charged  with  the  costs  in  a  proper  case.  ceedings  in  the  cause  until  the  next  friend  of 
J{e   Wells,   12  W.   R.  97.     So  may  the  next  the  feme  plaintiff  was  changed  or  gave  se- 
friend  of  an  infant.     Haggard  v.   Benson,  3  curity  for  costs.     Drinan  v.  Mannix,  2  Dru. 
Tenn.  Ch.  268,  279;  see  infra  79,  n.  1.    But,  &  War.  154.] 
ordinarily,  if  the  suit  be  prosecuted  in  good  ^  Beaines  on  Costs,  72. 
faith,  the  costs  will  be  paid  out  of  tiie  infant's  ^  See  Storv  Eq.  PI.  §  50;  1  Harr.  Ch.  Pr. 
estate.    Staines  v.  Maddox,  Mos.  319;  Taner  by  Newl.  389',  390  ;  1  Hoff.  Ch.  Pr.  67,  et  seq.  ; 
V.  Fire.  2  Ves.  466;  Smith  v.  Flovd,  1  Pick.  Isnard  v.  Cazeaux,  1  Paige,  39. 
275;    Feneley    v.    Mahoney,    21  "Pick.   212;  2  See  post,   Chap.   IV.,  §  7,  Pauper  De- 
Boucbe  p.   Kyan,  3  Blackf.  472;    Yourie   v.  fendanls. 
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tor ;  ^  but  the  case  of  a  person  sustaining  the  mixed  character  of  execu- 
tor and  beneficiary  is  an  exception  to  the  general  rule  ;  although  in 
order  to  prevent  any  undue  practice  in  suing  in  forma  pauperis,  and 
under  color  of  that  privilege  obtaining  dives  costs,  a  special  order  is 
necessar}'.*  And  an  exception  to  the  strict  application  of  the  rule  has 
been  made,  by  allowing  an  executor  to  proceed  in  forma  pauperis^  for 
the  single  purpose  of  clearing  a  contempt  incurred  in  the  cause. ^ 

It  is  said,  that  a  person  filling  the  character  of  next  friend  cannot  sue 
in  forma  pauperis,^  although,  as  we  have  seen  before,  the  poverty  of  a 
next  friend  of  an  infant  is  no  ground  for  dismissing  him ;  and,  until 
recently,  some  uncertainty  prevailed  as  to  the  practice,  when  a  married 
woman  could  not  obtain  a  substantial  next  friend  to  sue  on  her  behalf ;' 
but  it  has  now  been  determined,  that  she  may,  on  an  ex  parte  motion,^ 
supported  by  affidavit  that  she  is  unable  to  procure  any  substantial  per- 
son to  act  as  her  next  friend,^  obtain  an  order  authorizing  her  to 
institute  and  prosecute  a  suit  ;^°  *to  carry  on  proceedings  after  *39 
decree  ;  ^  or  to  appeal  '^  without  a  next  friend,  in  forma  pauperis. 

It  seems  also  that,  in  a  proper  case,  an  infant  will  be  permitted  to 
sue  by  a  next  friend  in  forma  pauperis,  on  an  ex  parte  motion,  supported 
by  affidavit  that  the  infant  cannot  get  any  substantial  person  to  act  as 
next  friend.^ 

A  husband  and  wife  may  obtain  an  order  of  course  to  sue  in  forma 
pauperis,  in  respect  of  the  wife's  reversionary  interest ;  *  and  where  a 
woman  was  ordered  to  be  examined  pro  interesse  suo,  respecting  a  claim 
set  up  by  her  to  some  lauds  taken  under  a  sequestration,  but  was  unable 

8  Paradice    r.    Sheppard,    1    Dick.    136  ;  Tlie  decision  in  Page  v.  Page,  16  Beav.  588, 

Beanies  on  Costs,  79,  App.  No.  21 ;  Oldfield  where  such  an  order  was  discharged  is  over- 

V.  Cobbett,  1  Phil.  613  ;  10  Jiir.  2  ;  Fowler  r.  ruled   by  these   cases;    but  see  Caldicott  v. 

Davies,  16  Sim.  182;  12  Jur.  321;  St.  Victor  Baker,   13  W.  K.  449,  V.  C.  K.     The  order 

V.  Devereux,  6  Beav.  584;  8  Jur.  26.  is  not  as  of  course,  Coulsting  v.  Coulsting,  8 

4  Thompson    v.    Thompson,   H.    T.   1824,  Beav.  463;  9  Jur.  587;  [and  has  been  held  not 

cited  1  Turn.  &  Ven.  513;  and  see  Rogers  v.  to  be  allowable  where  the  suit  is  against  the 

Hooper,  1  W.  R.  474,  V.  C.  K.  ;  Everson  v.  husband.     Ward  v.  Ward,  2  Dev.  Eq.  553. 

Matthews,  3  W.  R.  159,  V.  C.  W.;    Parkin-  It  has  also  been  held  that  a  wife  cannot  sue 

son  V.  Chambers,  ib.  34,  V.  C.  W.     As  to  the  her  husband  by  her  trustee,  but  only  by  a 

affidavit  in  such  a  case,  see  Martin  v.  Whit-  next  friend.     Hunt  v.  Booth,  1  Freem.  Ch. 

more,  W.  N.  (1869)  42;  17  W.  R.  809,  L.  C.  215.     Under  the  coustructicm  of  the  divorce 

6  Oldfield  V.  Cobbett,  1  Coll.  169.  statutes  in  Tennessee,  thre  wife  has  been  per- 

6  Anon.,  1  Ves.  J.  410.  [The  reason  is,  mitted  to  sue  without  a  next  friend,  and  in 
that  the  privilege  of  suing  t«  _/OT-mo/>«?fyjeris  forma  pav peris.  Hawkins  v.  Hawkins,  4 
is  personal.  Williamson  v.  Belsher,  2  Bro.  Sneed,  105.]  Upon  a  proper  application,  a 
C.  C.  272;  Robertson  e.  Robertson,  3  Paige,  wife  may  be  permitted  to  tile  a  bill  against 
387.  So  of  the  next  friend  of  a  married  her  husband,  for  a  separation,  inyiiroirt /jaa- 
woman.  Lawrence  v.  Lawrence,  3  Paige,  peris.  But  this  will  not  be  done  until  the 
267.     See  ante  .37,  n.  3.]  Court  has  ascertained   by  the   report   of    a 

7  See  Dowden  v.  Hook,  8  Beav.  299.  Master,  that  she  has  probable  cause  for  tiling 

8  For  form  of  motion  paper,  see  Vol.  HL  such  a  bill.    Robertson  v.  Robertson,  3  Paige, 

9  For  form  of  affidavit,  see  Vol.  III.  387. 

10  Re  Foster.  18  Beav.  525;    Welleslev  v.  i  D'Oechsner  v.  Scott,  24  Beav.  239. 
Wellesley,  16  Sim.  1 ;  1  I)e  G.,  M.  &  U.  501 ;  2  Crouch  v.  Waller,  4  De  G.  &  J.  43  ;    5 
W^ellesleV  v.  Mornington,  18  Jur.  552,  V.  C  Jur.  N.  S.  326;  and  see  Martin  v.  Whitmore, 
K.;  Re  Lancaster,  18  Jur.  229,  L.  C.  &  L.  W.  N.  (1809)  42;  17  W.  R.  809,  L.  C. 

JJ.;  Crouch  v.  Waller,  4  De  G.  &  J.  43  ;  5  s  Uiulsev  v.  Tvrell,  2  De  G.  &  J.  7;   24 

Jur.  N.  S.  326;   Re  Barnes,  10  W.  R.  464,  Beav.  124;  3  Jur.  N.  S.  1014. 

V.  C.  S.;  Smith  r.  Etches,  1  H.  &  M.  711;  <  Pitt  v.  Pitt,  1  Sm.  &  G.  App.  14;  17  Jur. 

10  Jur.  N.  S.  124;  3  N.  R.  457:  and  see,  Kx  571. 

parte.  Hakewill,   3   De  G.,   M.  &  G.  116. 

37 


»40  PERSONS  BY   WHOM  A  SUIT  MAY   BE  INSTITUTED. 

from  poverty  to  make  out  or  support  her  right,  hbert}^  was  given  to  her 
to  do  so  in  forma  pauperis.^ 

I'roeeediugs  under  the  Trustee  Relief  Act  ^  and  the  Infant  Custody 
Act  ^  may  be  prosecuted  in  forma  pauperis ;  and  so  also  may  claims  in 
a  suit  by  persons  who  are  not  parties  ;  *  but  in  these  cases,  the  order  is 
made  on  application  by  ex  parte  motion,®  supported  by  affidavit,  and  is 
not  of  course. 

A  plaintifl'  may  be  admitted  to  sue  as  a  pauper,  upon  the  usual  affi- 
da'vit,  at  any  time  after  the  bill  has  been  filed,  or  summons  issued ;  ^° 
but  he  will  be  liable  to  all  the  costs  incurred  before  his  admission,"  and 
may  be  attached  for  the  non-payment  of  costs  previously  ordered  to-be 
paid,  without  being  first  dispaupered.^- 

It  seems  doubtful,  whether,  after  a  dismissal  of  a  former  suit,  a 
plaintiflT  will  be  permitted  to  sue  again  for  the  same  matter  in  forma 
pauperis,  without  papng  the  costs  of  the  first  suit ;  ^^  but  the  circum- 
stance that  the  suit  is  a  second  suit  for  the  same  matter  as  a  former 
suit,  in  which  the  plaintiff  had  likewise  sued  as  a  pauper,  is  no  gi-ound 
of  objection  to  the  second  suit,  unless  it  can  be  justly  characterized  as 

very  A^exatious.-'* 
*40  *  A  pauper  may  appeal,^  and  where  a  party  has,  in  any  stage 

of  the  suit,  obtained  the  common  order  for  his  admission  as  a 
pauper,  no  special  order  is  required  to  enable  him  to  appeal  without 
payment  of  the  deposit ;  ^  but  where  he  has  not  been  already  admitted 
as  a  pauper,  an  order  which  can  onlj'  be  made  by  the  Court  of  Appeal, 
authoi-izing  the  appeal  in  forma  pauperis  and  without  pa3-ment  of  the 
deposit,  is  necessary ;  *  and  it  seems  that  a  certificate  of  counsel  that 
there  are  special  and  strong  gi-ouuds  for  the  appeal  may  be  requh-ed.* 

5  James  v.  Dore,  2  Dick.  788.  13  Corbett  v.  Corbett,  16  Ves.  407,  410,  412; 

6  Re  Monev,  13  Bear.  109;  the  Act  i.s  10  Brook  v.  Alcock.  20  March,  1834,  V.  C.  E., 
&  11  Vic.  c.  96.  cited  1  Smith's  Ch.  Pr.  bbo;  but   see   Fitton 

'  Re  Hakewill,  3  De  G.,  M.  &.  G.,  116;  v.  Earl  of  Macclesfield,  1  Vern.  264;  and  see 

the  Act  is  2  &  3  Vic.  c.  54;  and  see  post,  Vol.  Chitty's  Arch.  1292;  Hawes  v.  Johnson,  1  Y. 

II.,  Jnfant  Custody  Act.  &  J.  iO. 

8  See  Re  Shard.  Partington  v.  Reynolds,  "  Wild  v.  Hobson,  2  V.  &  B.  105, 112;  see 
cited  Se'on,  1272,  where  the  order  is  given;  Brook  r.  Alcock,  and  Elsam  v.  Alcock,  cited 
and  see  in  other  cases  Kx  parte  Hakewill,  3  l  Smith's  Oh.  Pr.  555. 

De  G.,  M.  &  G.,  116;  Ex  parte  Frv,  1  Dr.  &  i  Bland  v.  Bland.  2  J.  &  W.  402;  contra, 

S.  318.                                                  "  Taylor  v.  Bouchier,  2  Dick.   504;  Bolton  v. 

9  Not  bv  Petition,  see   Seton,   1272;    for  Gardner,  3  Paige,  273 ;  and  see  ;>o«<.  1482. 
form  of  )notion  paper,  see  Vol.  III.  ^  Drennan  v.   Andrew,   L.   li.  1   Ch.  Ap. 

10  See  Parkinson  v.  Chambers,  3  W.  R.  34,  300,  L.  C;  and  see  cases  cited,  ib.  301,  n. 
V.  C.  W. ;  Braithwaite's  Pr.  562;  but  a  mar-      (7). 

ried  woman   mav  apply  before  bill,  if  the  3  Seton,  1271;  see  also  Clarke  v.  Wyburn, 

draft   bill  has   been  settled  and   signed   by  12  Jur.  167,  L   C;  Heaps  v.  Commissioners 

counsel.     Welleslev  v.  Mornington,  18  Jur.  of  Churches,  i6.  n.:  L.  K.  1  Ch.  Ap.  301,  n. 

552;  Re  Barnes,  10  W.  K.  464,  V.  C.  S.  (7)  ;  Bradherrv  v.  Brooke,  25  L.  J.  Ch.  570; 

11  .Mos.  68;  and  see  Ballard  v.  Catling,  2  4  W.  K.  699,  L.  JJ.:  Crouch  v.  AValler,  4  De 
Keen,  606;  Church  v.  Marsh,  2  Hare,  6.52;  G.  &  J.  43;  5  Jur.  N.  S.  326;  Grimwood  v. 
8  Jur.  54;  Smith  ».  Paw.son,  2  De  G.  &  S.  Shave,  5  W.  R.  482,  L.  C.  For  form  of 
490;  Prince  Albert  i'.  Strange,  2  De  G.  &  S.  order,  see  Seton,  1271,  No.  7.  The  order  is 
652,  718;  13  Jur.  507.  obtainable  on  ex  parte  motion. 

^  Davenport  v.   Davenport,   1   Phil.   124;  *  Grimwood  v.  Shuve,  5  W.  R.  482,  L.  G. ; 

Brown  r.  Storv,  1  Paige,  588.     See,  however,      and  see  L.  R.  1  Ch.  Ap.  301,  n.  (7). 
Bennett  r.  Cli'udleigh.  2  Y.  &  C.  C.  C.  104; 
Snowball  v.  Dixon,  5  De  G.  &  S.  9. 
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In  order  to  be  permitted  to  sue  in  forijid  pauperis,  the  plaintiff  must 
present  a  petition  to  the  Master  of  tlie  Rolls,  containing  a  short  state- 
ment of  his  case,  and  of  the  proceedings,  if  any,  which  have  been  had 
in  the  cause,  and  praying  to  be  admitted  to  sue  iti  forma  pauperis,  and 
that  a  counsel  and  a  solicitor  may  be  assigned  him.*^ 

This  petition  nuist  be  underwritten  b}'  a  certificate  signed  b}*  counsel," 
that  he  conceives  the  case  to  be  proper  for  relief  in  this  Court ;  ^  and 
must  be  supported  by  an  affidavit,  sworn  by  the  plaintiff,  that  he  is  not 
worth  the  sum  of  5/.,  his  wearing-apparel  and  the  subject-mutter  of  the 
suit  only  excepted.^  The  meaning  of  the  affidavit  is,  that  the  i)laintiff 
has  not  5^.  in  the  world  available  for  the  prosecution  of  the  suit ;  and 
if  he  can  make  an  affidavit  with  truth  in  that  sense,  the  omission  to  set 
forth  the  details  of  his  means,  and  the  circumstances  which  render  them 
unavailable,  is  not  such  an  omission  of  material  facts  as  will  induce  the 
Court,  on  that  ground  alone,  to  discharge  the  order. ^ 

This  affidavit  must  be  sworn  by  the  party  himself ;  and  in  a  ease  in 
which  it  afterwards  appeared  that  the  affidavit  had  been  sworn  by  a 
third  person,  the  party  was  dispaupered.  ^° 

The  petition  and  certificate,  and  an  office  copy  of  the  plaintiffs 
*  affidavit,  and  usually  also  a  copy  of  the  bill,  are  lodged  with       *41 
the  Under-Secretary  of  the  Rolls,   who,   if  he  sees  no  cause 
against  it,  draws  up  and  enters  an  order,  by  which  the  petitioner  is 
admitted  to  sue  in  forma  pauperis,  and  a  counsel  and  solicitor  are  as- 
signed to  act  on  his  behalf.^ 

The  order  should  be  served  upon  the  opposite  party  as  soon  as  possi- 
ble ;  for  a  plaintiff  admitted  to  sue  in  forma  pauperis  has  been  ordered 
to  pay  dives^  costs  to  the  defendant,  in  respect  of  a  step  in  the  cause 
taken  before  service  of  the  order ;  ^  it  seems,  however,  that  there  is  a 
discretion  in  the  Court  in  such  cases,  and  that  the  order  to  sue  in  forma 
pauperis  is  not  necessarily  inoperative  in  all  cases  until  service.^  The 
order  should  also  be  lodged  with  the  Record  and  Writ  Clerk,  for  entry 
in  his  books  ;  *  and  must  be  produced  to  the  officers  of  the  Court,  wiien- 
ever  required  by  them. 

If  an  order  has  been  obtained  as  of  course  upon  a  suppression  of 

5  But  a  plaintiff /erne  covert  cannot  obtain  9  Dresser  v.  Morton,  2  Phil.  286 ;  and  see, 
the  order  as  of  course,  and  it  must  therefore  as  to  the  poverty  which  entitles  a  person  to 
be  applied  for  on  an  ex  parte  motion  in  the  sue  in  forma  pauperis,  Allen  v.  McPherson. 
Court  to  which  the  cause  is  attached.  Coul-  5  Beav.  4G9,  485;  Boddinfjton  v.  Woodlev,  5 
sting  V.  Coulsting.  8  Beav.  463;  Re  Lancas-  Beav.  555;  Goldsmith  v.  (ioldsmiih,  5  Hare 
ter,  18   Jur.  229,  L.  C  &  L.  JJ.;  Re  Foster,  125;  Perry  v.  Walker,  1  Coll.  233,  236. 

18  Beav.  525.     For  form  of  motion  paper,  i"  Wilkinson  v.  Belsher,  2  Bro.  C.  C.  272. 

see  Vol.  III.  1  Forfonn  of  order,  see  Seton,  ]27],  where 

6  As  to  the  duty  of  counsel  for  a  pauper,  an  order  had  been  obtained  on  an  ex  parte. 
see  lies  v.  Flower,'^6  L.  T.  N.  S.  843,  L.  C.  application  that  the  plaintiff  be  permitted  to 

1  Ord.  VII.  8.     For  forms  of  jietition,  cer-  prosecute  in  forma  pauperis,  the  same  was 

tificate,  and  affidavit,  see  Vol.  III.  vacated  with  costs.     Isnard  v.  Cazeaux,  1 

*  The  affidavit  must  not  except  the  just  Paige,  39. 

debts  of  the  plaintiff,  as  appears  at  one  time  ^  Ballard  v.  Catling,  2  Keen,  606;  see  also 

to  have  been  allowed  :  per  Sir  J.  L.  Knight  Smith  v.  Pawson,  2  De  G.  &  S.  490. 

Bruce,  V.  C,  in  Perry  v.  Walker,  1  Coll.  233 ;  ^  Church  v  Marsh,  2  Hare,  652 ;  8  Jur.  54. 

Beames  on  Costs,  80;  and  see  form  of  afii-  ■*  Braithwaite's  I'r.  563. 
davit,  Vol.  III. 
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material  facts,  it  will  be  discharged  on  an  application  by  motion  on 
notice.* 

After  admittance,  no  fee,  profit,  or  reward  is  to  be  taken  of  the 
pauper  by  an}'  counsel  or  solicitor,  for  the  despatch  of  his  business, 
whilst  it  depends  in  Court,  and  he  continues  in  forma  pauperis ;  nor  is 
any  agi'eement  to  be  made  for  any  recompense  or  reward  afterwards  ; 
and  any  person  oflTending  is  to  be  deemed  guilty  of  a  contempt  of 
Court ;  and  the  part}-  admitted  giving  any  such  fee,  or  making  any  such 
agi-eement,  is  to  be  thenceforth  dispaupered,  and  not  be  admitted  again 
in  that  suit  to  sue  in  forma  pauperis.^ 

The  counsel  or  solicitor  assigned  by  the  Court  to  assist  a  person  ad- 
mitted in  forma  pauperis,  either  to  sue  or  defend,  may  not  refuse  so  to 
do,  unless  he  satisfies  the  Judge  who  granted  the  admittance  with  some 
good  reason  for  his  unwillingness.'' 

When  a  pauper  has  had  counsel  assigned  to  him,  he  cannot  be  heard 
in  person.* 

No  process  of  contempt  will  be  issued,  at  the  instance  of  an}^  person 
suing  or  defending  i7i  forma  pauperis,  until  it  be  signed  b}'  his  solicitor 
in  the  suit.  And  aU  notices  of  motion  served,  or  petitions  presented 
on  behalf  of  an}'  person  achnitted  to  sue  or  defend  in  forma  pauperis 
(except  for  the  discharge  of  his  solicitor)  must  be  signed  by  his  soli- 
citor ;  and  such  solicitor  should  take  care  that  no  such  process  be  taken 
out,  and  that  no  such  notice  or  petition  be  served,  needlessly,  or  for 

vexation,  but  upon  just  and  good  grounds.® 
*42  *  A  pauper  may  move  to  dismiss  his  bill  without  costs, ^  but 

the  motion  must  not  be  made  ex  parte  ;  ^  and  a  pauper  cannot 
amend  his  bill  by  striking  out  defendants,  except  on  pa}Tiient  of  their 
costs. ^  If  a  cause  goes  against  a  pauper  at  the  hearing,  he  is  not  or- 
dered to  pay  costs  to  the  defendant ;  it  is  said,  however,  that  he  may 
be  punished  personally,  although  the  practice  of  inflicting  such  punish- 
ment appears  to  be  now  obsolete.^ 

It  seems  to  have  been  formerly  considered,  that  where  a  plaintiff  sues 
in  forma  pauperis,  and  has  a  decree  in  his  favor  with  costs,  he  will  only 
be  entitled  to  such  costs  as  he  has  been  actually  out  of  pocket ;  ^  but  it 
is  now  settled,  that  the  costs  of  a  successful  pauper  are  in  the  discre- 
tion of  the  Court ;  ^  and  where  costs  are  ordered  to  be  paid  to  a  party 
suing  or  defending  in  formd  pauperis,  such  costs  are  to  be  taxed  as 

6  See  NowfU  v.  Whitaker,  6  Beav.  407.  Lib.  1789,  B.  524,  entered  Pearson  v.  Wolfe; 
e  Ord.  \n.  y.  3  Bro.  C.  C.  87,  ed.  Belt,  n.  1 ;  Beames  on 

7  Ord.  VII.  10.  Costs,  88. 

8  Parkinson  v.  Hanbury,  4  De  G.,  M.  &  2  Parkinson  v.  Hanburv,  4  De  G.,  M.  & 
G-  508.                                                                      G.  508;  and  see  Wilkinson  v.  Belslier,  2  Bro. 

»  Ord.  Vir.  11;  Perry  f.  Walker,  2  Y.  &  C.  (;.  272. 

C.  C.  (;.  055;  4  Beav.  452;  and  t^ee  Ord.  III.  «  Wilkinson  v.  Belsher,  2  Bro.  C.  C.  272. 

10,  and  Brown  v.  Dawson,  2  Hofjan,  7G,  as  to  *  liar.  391. 

the  liabilities  of  a  pauper's  solicitor.  6  Atigell   v.   Smith,  Prec.   Cha.  220;  see 

1  Altliouffli  in   Pearson  v.  Belsher,  3  Bro.  Williams  v.  Wilkins,  3  .John.  Ch.  65. 

C.  C.  87,  It  IS   stated   tliat  the   dismissal   is  G  Scatciimer  v.  Foulkard,   1   Eq.  Ca.  Ab. 

only  to  be  made  on   payment  of  costs,  the  125,  pi.  3;  Hautton  v.  Hager,  cited  in  Angell 

order  was  drawn  up  without  costs;  see  Reg.  v.  Smith,  Prec.   Cha.  220;  Wallop  v.  War- 
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dives  costs,  unless  the  Court  otherwise  directs.''  Where  an  appeal 
against  a  decree  in  favor  of  a  person  suing  in  forma  pauperis  was  dis- 
missed without  costs,  the  deposit  was  ordered  to  be  paid  out  to  the 
pauper.* 

It  was  determined  as  long  ago  as  the  time  of  Totliill,  that  a  pauper 
must  pay  the  costs  of  scandal  in  his  answer.® 

As  a  party  may  be  admitted  to  sue  in  formd  pauperis  at  any  time 
during  the  suit,  so  if,  at  any  time,  it  is  made  to  appear  to  the  Court 
that  he  is  of  such  ability  that  he  ought  not  to  be  allowed  to  sue  or  to 
continue  to  sue  in  formd  pattperis,  the  Court  wiU  dispauper  him ;  ^° 
therefore,  where  it  was  shown  to  the  Court  that  a  pauper  was  in  pos- 
session of  the  property'  in  question,  the  Court  ordered  him  to  be  dis- 
paupered, though  the  defendant  had  a  verdict  at  Law,  and  might 
*  take  a  writ  of  possession  at  any  time  ;  ^  and  so  also  where  a  *43 
plaintiff  had  offered  b}'  her  bill  to  redeem  a  mortgage  if  any  thing 
should  be  found  due  on  it,  she  was  ordered  to  be  dispaupered  ;  ^  it  has 
been  decided  that  an  officer  upon  half  pay  (which  is  not  alienable) 
could  not  proceed  in  formd  pauperis^  notwithstanding  he  had  taken  the 
benefit  of  the  Insolvent  Act.®  The  application  to  dispauper  is  made  by 
special  motion,  on  notice  ;  *  and  should  be  made  without  delay. ^ 

At  Common  Law,  if  a  pauper  act  vexatiously  or  improperly  in  the 
conduct  of  the  action,  the  Court  will  order  him  to  be  dispaupered  :  ^  and 
in  like  manner,  in  Courts  of  Equity,  if  a  party  who  is  admitted  to  sue 
in  formd  pauperis  be  guilty  of  vexatious  conduct  in  the  suit,''  or  of  vex- 
atious delay's,  or  make  improper  motions,  he  will  be  dispaupered,  though 
the  Court  always  proceeds  very  tenderly  in  such  points  ;  *  and  it  has 

burton,  2  Cox,*  409;  Rattray  v.  George,  16  i»  Romilly  v.   Grint,  2  Beav.  186;  Mather 

Ves.   233;    Church  v.   Marsh,  2  HarS,  655;  v.  Shelmerdine,  7  Beav.  267;  Butler  v.  Gar- 

8  Jur.  54;  Roberts  v.  Llovd,  2  Beav.   376;  dener,  12  Beav.  525 ;   Perrv  «.  Walker,  1  Coll. 

Stafford    v.    HiKginbotham,    2    Keen,    147;  229,   236;    8  Jur.   680;    Goldsmith  v.   GoW- 

Williams  v.   Wilkins,   3  John.  Ch.   65.      A  smith,  5  Hare,  125;  Daintree  v.  Haynes,  12 

plaintiff  suing  in  forma  pauperis,  and  re-  Jur.  594,  V.  C.  E. 

covering  a  legacy  against  executors,   when  i  Wyatt's    P.    R.    321.       See   Spencer  v. 

there   was   no   unreasonable   delay  on  thejr  Bryant,  11  Ves.  49  ;  see  also  Taprell  v.  Tav- 

part,   ought  not  to  recover  dives  costs,  but  lor,  9   Beav.   493;    Butler  v.    Gardener,   12 

only  the  actual  expenses  of  tJie  suit,  to  be  Beav.  525. 

paid   by   the   executors   out  of    the  assets.  ^  Fowler  v.  Davis,  16  Sim.  182;    12  Jur. 

Williams  v.  Wilkins,  3  John.  Ch.  65.  321. 

T  Old.  XL.  5;    see  Beames  on  Costs,  77;  3  Boddington  v.- Woadley,  5  Beav.  555. 
and  for  cases  since  the  order,  Wellesley  v.  *  For  form  of  notice,  see" Vol.  III. 
Welleslev,  1  De  G.,  M.  &  G.  501;  Morning-  6  See  St.  Victor  v.  Devereux,  9  Jur.  519, 
ton   V.    Keen,   3  W.    R.  429,   24   L.   J.   Ch.  L.  C. ;  Parkinson  v.  Hanbury,  4  De  G.,  M. 
400,  V.  C.  W.;  Phillips  v.  Phillips,  4  De  G.,  &  G.  508. 
F.  &  J.  208,  220;   8  Jur.  N.  S.  145,  L.  C.  6  2  Chitty's  Arch.  1280. 
If  a  party,  imwg  in  formd  pauperis,  amends  ''  Wagner  v.  Mears,   3  Sim.  127;  and  see 
his  bill  after  answer  under  tJie  common  order.  Perry  v.  Walker,  1  Coll.  229 ;  8  Jur.  680. 
it  must  be  upon  the  payment  of  costs,  as  in  ^  Whitelocke  v.  Baker,  13  Ves.  511 ;  Wag- 
ordinary  suits;  and  if  he  has  a  meritorious  ner «;.  Mears,  3  Sim.  127;  Daintree  v.  Ilaynes, 
claim  to  amend  without  costs,  he  must  apply  12   Jur.    594,   V.   C.  E. ;    and  see  Perry  v. 
to  the  Court  by  special  motion  upon  affidavit  Walker,    1    Coll.   229;    8  Jur.  680;    Burry 
and  notice  to  the  adverse  party.     Richardson  Port  Co.  v.  Bowser,  5  W.  R.  325,  V.  C.  K. ; 
V.  Richardson,  5  Paige,  58.  Steele  v.  Mott,  20  Wend.  679.     A  party  suing 

8  Phillips  V  Phillips,  4  De  G.,  F.  &  J.  208,  as  a  poor  person  is  chargeable  with  the  costs 
220;  8  Jur.  N.  S.  145,  L.  C.  of  setting  aside  his  proceedings  for  irregu- 

9  Per  Lord  Eldon,  in  Rattray  v.  George,  16  larify,  or  of  a  contempt  {Murphy  v.  Oldis,  2 
Ves.  234;  Tothill,  237.  Moll.  475),  or  of  expunging  impertinent  oi 
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been  said  that  a  pauper  is  liable  to  he  committed  if  he  files  an  improper 
bill,  or  otherwise  he  might  be  guilty  of  gi'eat  oppression. »  The  fact 
that  the  pauper  has  been  supplied  with  money  by  a  charitable  subscrip- 
tion for  the  purpose  of  assisting  hhn  in  the  conduct  of  the  suit,  although 
it  may  afford  ground  for  impeachment  as  maintenance,  is  no  ground 
upon 'which  he  can  be  deprived  of  his  right  to  sue  as  a  pauper  in 
Equity.!" 

AVliere  an  issue  is  directed  in  a  pauper's  suit,  he  must  be  adn:iitted 
as  a  pauper  in  the  Court  in  which  the  issue  is  to  be  tried,  or  otherwise 
he  cannot  proceed  in  it,  in  forma  puuperis.^^  In  a  case,  howxn'er,  whci-e 
the  plaintitf,  a  pauper,  claimed  as  heir-at-law,  and  the  defendant  claimed 
under  a  will  and  deed,  which  were  disputed,  the  bill  was  retained,  with 
liberty  to  the  plaintiff  to  bring  an  action ;  and  the  tenants  were  ordered 
to  pay  the  plaintiff  150/.  to  enable  him  to  go  to  trial. '^ 

An  order  admitting  a  party  to  sue  or  defend  in  forma  pauperis,  while 
in  force,  exempts  the  pauper  from  the  payment  of  any  fees 
♦44  *in  the  offices  of  the  Court,  except  for  office  copies  made  therein  : 
for  such  copies,  a  charge  of  one  penny-halfpenny  per  folio  will 
be  made.!  Copies  of  documents  which  the  pauper  may  himself  make 
will  be  marked  as  office  copies,  without  charge. ^  The  charges  for 
copies  of  pleadings,  and  other  proceedings  and  documents  delivered, 
under  the  3d,  4th,  and  5th  rules  of  the  36th  General  Order  of  the 
Court,^  to  a  person  admitted  to  sue  or  defend  in  forma  pauperis,  or  to 
his  solicitor,  by  or  on  behalf  of  an}^  other  party,  are  to  be  at  the  rate 
of  one  penny-halfpenny  per  folio  ;  but  if  such  person  shall  become  en- 
titled to  receive  dives  costs,  the  charges  for  such  copies  are  to  be  at  the 
rate  of  fourpence  per  folio  ;  and  nothing  is  to  be  allowed,  on  taxation, 
in  respect  of  such  charges,  until  such  person,  or  his  solicitor,  shall  have 
paid  or  tendered  to  the  solicitor  or  party  b}^  whom  such  copies  were 
delivered,  the  additional  tw^opence-halfpeuny  per  folio.  But  this  pro- 
viso is  not  to  apply  to  any  copy  which  shall  have  been  furnished  by  the 
party  himself,  who  is  directed  to  pay  the  costs,  and  not  by  his  solicitor.* 

The  charges  for  copies  delivered  by  a  person  admitted  to  sue  or  &e- 
fondin  forma  pauperis,  other  than  those  delivered  by  his  solicitor,  are 
to  be  at  the  rate  of  one  pennj-halfpenny  per  folio. ^ 

PcandaJous  matter,  in  the  same  manner  as  ^  Braithwaite's  Pr.  563;  and  see  Wyatt's 

other  suitors.     Kicliardson  v.   Richardson,  5  P.  K.  320;  Beames's  Orders,  216,  n.  (143). 

Paifje,  58.     A  paupi-r's  solicitor  may  be  made  2  Hraitiiwaite's  Pr.  5G3. 

to  jiay  tlie  costs  of  anv  irrcgiihir  proceeding.  8  These  rules  relate  to  copies  of  documents 

Bjown  V.  Dawson,  2  Hof^an,  76.  not  made  or  delivered  by  the  oiBcers  of  the 

'■>  I'earson  v.  Belcliier,  4  Ves.  627,  6-30.  Court,  but  by  the  solicitors  of  other  parties 

10  Corbett  v.  Corbett,  16  Ves.  407,  412.  in  the  cause. 

"  Gibson  V.  McCarty,  Ca.  t.  Ilardwicke,  *  Uegul.  to  Ord.  Part  IV.  2. 

311.  6  Kegul.  to  Ord.  Part  IV.  2,  3.     For  more 

12  Perishal  v.  Squire,  1  Dick.  31;  Bcames  on  the  subject  of  Paupers,  see  post,  Chap, 

on  Costs,  76;  A|)p.  22;  butsee  Nyet).  Maule,  IV.  §  7. 


4  M.  &  C.  342,  345. 
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*  CHAPTER    III.  ♦45 

SUITS   BY   PERSONS    WHO   ARE   UNDER   DISABILITY. 
Section  I.  —  Generally. 

The  general  rule  that  all  persons,  pf  whatever  rank  or  condition,  and 
whether  the}'  have  a  natural  or  only  political  character,  are  capable  of 
instituting  suits  in  Equity,  is  liable,  as  has  been  stated,^  to  a  few  ex- 
ceptions. What  these  exceptions  are  will  be  the  subject  of  the  present 
Chapter. 

The  disabilities  by  which  a  person  may  be  prevented  from  suing  may 
be  divided  into  two  sorts  :  namely,  such  as  are  absolute,  and,  during 
the  time  they  last,  effectually  deprive  the  party  of  the  right  to  assert 
his  claim  ;  and  such  as  are  qualified,  and  merely  deprive  him  of  the 
power  of  suing  without  the  assistance  of  some  other  part}'  to  maintain 
the  suit  on  his  behalf.  Of  the  first  sort  are  the  disabilities  which  arise 
from  Alienage,  Outlawry,'^  Attainder,  Conviction  of  Felony,  and  Bank- 
nvptcy  ;  of  the  second  sort,  are  those  which  arise  from  Infancy,  Coverture, 
Idiocy,  and  Lunacy. 

Section  II.  —  Aliens. 

With  respect  to  aliens  in  general,  it  is  to  be  observed  that,  although 
by  the  old  law  no  alien,  whether  friend  or  enemy,  could  sue  in  the 
Queen's  Courts,  yei  the  necessity  of  trade  has  gradually  done  away  with 
the  too  rigorous  restraints  and  discouragements  which  formerl}-  existed  ; 
and  it  is  now  clear  that,  for  a  mere  personal  demand,  an  alien  born, 
provided  he  be  not  an  alien  enemy,  may  sue  in  the  Courts  of  this 
country.^     This  rule  is  clearl}'  recognized  in  Ramkissenseat  v.  Barker,* 

1  Ante,  p.  5.  3  Story  Eq.  PI.  §§  51,  52.    An  alien  friend 

2  The  disabilities  of  outlawry  and  excom-  is  entitled  to  the  benefit,  and  subject  to  the 
munication  are  eitJier  wholly"  unknown  in  action,  of  the  insolvent  laws  of  the  State 
America,  or,  if  known  at  all,  are  of  very  lini-  where  he  resides.  Judd  v.  Lawrence,  1  Cusli. 
ited  local  existence.  Story  Eq.  PI.  §  51.  See  3.  In  the  Courts  of  the  United  Slates  he  is 
Roosevelt  i-.  Crommelin,  18  John.  253;  Dil-  entitled  to  claim  the  same  protection  of  his 
man  v.  Schultz,  5  S-  &  R.  36.  It  has  lately  ri.i;hts  as  a  citizen  is.  Tavlor  r.  ('nri)enter,  3 
been  held  in  England,  that  a  nun  is  neither  Story,  458;  S.  C.  2  Wood".  &  M.  ].;  Coats  v. 
civilly  dead,  nor  under  any  disability  arising  Holbrook,  2  Sandf.  Ch.  586;  Byam  r.  Ste- 
from  duress  or  undue  in'fluence.  'Re  Met-  vens,  4  Edw.  Ch.  119.  An  alien  does  not 
calfe,  2  De  G.,  J.  &  S.  122  ;  10  Jur.  N.  S.  lose  his  right  to  sue  in  the  Courts  of  ihe 
287,  L.  J.F. ;  ib.  224,  M.  K.;  and  see  as  to  United  States,  by  resUUng  in  one  of  the 
civil  death,  and  the  status  of  a  nun,  the  States  of  the  Union.  Breedlove  v.  Nicolet,  7 
cases  tliere  cited,  and   Evans  v.  Cassidy,  11  Peters,  413. 

Irish  Eq.  243;  Blake  v.  Blake,  4  Irish  Eq.  *  1  Atk.  51  ;  see  also  Pisani  v.  Lawson,  6 

349.  Bing.  N.  C.  90 
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*i6  -where  a  bill  was  filed  against  *executors  for  an  account,  by  a 
plaintiff  who  had  been  employed  by  the  testator  in  India  as  his 
banyan  or  broker,  and  the  plea  was  put  in  on  the  ground  that  the  plain- 
tiff was  an  alien  born  and  an  infidel,  not  of  the  Christian  faith,  and 
upon  a  cross-bill  incapable  of  being  examined  upon  oath,  and  therefore 
disquahfied  from  suing  here  ;  but  the  Court  overruled  the  plea  without 
argiunent ;  observing,  that  the  plaintiff's  was  a  mere  personal  demand, 
and  that  it  was  extremely  clear  that  he  might  bring  a  bUl  in  this  Court. 
It  was  a  matter  of  doubt  to  what  extent  the  Court  would  protect  the 
cop}Tight  of  a  foreigner  ;^  it  has,  however,  now  been  decided,  that  where 
a  foreign  author  owes  a  temporary  allegiance  to  the  Crown  of  England, 
by  residence  in  this  country,^  or  any  part  of  the  British  dominions,''  at 
the  time  of  his  first  publication  of  the  work,  not  having  previously  pub- 
lished it  elsewhere,  he  is  an  author  within  the  protection  of  the  Copy- 
right Acts.  By  several  recent  Acts,  a  system  of  international  cop^'right 
has  now  been  established.* 

The  right  of  an  alien  to  sue  in  the  Courts  of  this  country-  was,  at 
Common  Law,  confined  to  cases  arising  upon  personal  demands  ;  for 
an  alien  might  trade  and  traffic,  and  buy  and  sell,  and  therefore  he  was 
considered  to  be  of  ability  to  have  personal  actions  ;  but  he  could  not 
maintain  either  real  or  mixed  actions :  ^  because  an  alien,  though  in 
amity,  was  incapable  of  holding  real  property,^ 


1  Delondre  v.  Shaw,  2  Sim.  2-37;  Bentley 
f.  Foster,  10  Sim.  329;  Buxton  v.  James,  5 
DeG.  &  S.  80;  2  Kent,  373. 

2  Jefferys  t:  Boosev,  4  H.  L.  Cas.  815;  1 
Jur.  N.  S.  615,  overruling:  S.C.  4  Exch.  145 
in  Exch.  Ch.,  6  Exch.  580. 

3  Low  V.  Routledge,  L.  R.  1  Ch.  Ap.  42 
affirmed,  S.  C.  L.  R.  3  H.  L.  100;  Low  » 
Ward,  L.  R.  6  Eq.  415,  V.  C.  G. 

4  7  &  8  Vic.  c.  12.  and  15  &  16  Vic.  c.  12 
Cassell  V.  Stiff,  2  K.  &  J.  279;  Buxton  i- 
James,  5  De  G.  &  S.  80;  16  Jiu-.  15  ;  Ollen- 
dorff t'.  Black,  4  De  G.  &  S.  209;  14  Jur 
1080;  Wood  v.  Boosev,  L.  R.  2Q.  B.  340; 
affirmed  L.  R.  3  Q.  B.  223,  P:xch.  Ch.;  Wood 
V.  Chart,  Wood  v.  Wood,  W.  N.  (1870)  118; 
L.  R.  10  Eq.  193;  and  see  as  to  an  alien's 
copvright  in  designs,  24  &  25  Vic.  c.  73. 

5"  Co.  Litt.  129  h. 

6  Co.  Litt.  2  b.  The  title  of  an  alien 
friend  to  land  purchased  by,  or  devised  to  him, 
is  good  against  everybody  but  the  State,  and 
can  only  be  divested  by  office  found,  or  by 
some  act  done  by  the  State  to  acquire  posses- 
sion. M'Croery  v.  Allender,  4  Har.  &  M'H. 
409  ;  Groves  v.  Gordon,  1  Conn.  Ill ;  Marshall 
f.  Conrad,  5  Call,  364;  University  v.  Miller,  3 
Dev.  191  ;  Doe  v.  Horniblea,  2  H;iyw.  37  ; 
Buchanan  r.  Des.hon,  1  Har.  &  0.280;  Scan- 
Ian  V.  Wright,  13  Pick.  523;  Jenkins  v. 
Noel,  3  Stew.  60;  Doe  v.  Robertson,  11 
Wheat.  322;  Dudley  «.  Grayson,  6  Monroe, 
200:  Jackson  ».  Adams,  7  Wend.  307;  Brad- 
street  V.  Supervisors,  &c.,  13  Wend.  546; 
Wilbur  e.  Tobey,  16  Pick.  179:  Fosse.  Crisp, 
2U  Pick.  124;  Waugh  v.  Riley,  8  Met.  295; 


People  V.  Conklin,  2  Hill,  67;  [Ilalstead  v. 
Commissioners  of  Lake,  56  Ind.  363.  An 
alien  will  be  protected  in  the  possession  of 
public  lands  against  trespassers.  Courtney 
V.  Turner,  12  Nev.  345.  But  not  against  one 
who  connects  himself  with  the  government 
title.  Golden  Fleece  Co.  v.  Cable,  &c.  Co.,  12 
Nev.  312.]  The  disabilitj-  of  aliens  to  hold 
real  estate  has  been  partially  removed  in 
some  States,  and  wholly  in  others.  See  2 
Kent,  53,  54  note;  Genl.  Sts.  of  Massachu- 
setts, ch.  90,  §  38;  Rouche  v.  Williamson,  3 
Ired.  (N.  C.)  146;  Duke  of  Richmond  v. 
Miln,  17  Louis.  312.  In  States  where  an 
alien  cannot  hold  real  estate,  of  course  he 
cannot  maintain  ejectment;  but  if  he  is  ui 
possession  of  real  property,  he  may  maintain 
trespass,  quare  clausum  fregit.  Bayes  u. 
Hogg.  1  Hayw.  485.  But  an  alien's  right  to 
sustain  an  action  for  the  recovery  of  land  In 
case  of  an  intrusion  by  an  individual  was 
maintained  in  M't'reery  v.  Allender.  4  Har. 
&  ISPH.  409:  Bradstreet  v.  Supervisors,  &c., 
13  Wend.  546;  Waugh  v.  Riley,  8  Met.  2.^5; 
see  also  Scanlan  v.  Wright,  13  Pick.  523: 
Jackson  v.  Britron,  4  Wend.  507;  Jackson 
Ex  dem.  Culverhouse  v.  Beach,  1  John.  Cas. 
399 ;  Gansevoort  v.  Lunn,  3  id.  109 :  Orser  v. 
Hoag,  3  Hill,  79.  [See  Lareau  v.  Davignon, 
1  Biiff".  N.  Y.  Sup.  Crt.  128.]  An  alien,  who 
holds  land  under  a  special  law  of  a  State, 
may  maintain  a  suit  in  the  Circuit  Court  of 
the  United  States  relating  to  such  land. 
Bonaparte  v.  Camden,  &c.  Railroad  ('< .,  1 
Bald.  316;  see  Commonwealth  v.  Andre,  3 
Pick.  224. 
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*  By  the  statute,  intituled  "  An  Act  to  amend  the  Laws  relat-  *47 
ing  to  Aliens,"  section  3,  it  was  enacted,  "  that  cveiy  person 
now  born  or  hereafter  to  be  born  out  of  her  Majest3''s  dominions  of  a 
mother  being  a  natural-born  subject  of-  the  United  Kingdom,  shall  l)e 
capable  of  taking  to  him,  his  heirs,  executors,  or  administrators,  an}' 
estate,  real  or  personal,  by  devise  or  purchase,  or  inheritance  of  suc- 
cession." By  section  4  it  was  enacted,  "  that  from  and  after  the 
passing  of  this  Act,  every  alien,  being  the  subject  of  a  friendlj^  State, 
shall  and  may  take  and  hold  b}-  purchase,  gift,  bequest,  representation  or 
othei-wise,  every  species  of  personal  property,  except  chattels  real,  as 
fully  and  effectually  to  all  intents  and  purposes,  and  with  the  same 
rights,  remedies,  exemptions,  piivileges,  and  capacities,  as  if  he  were  a 
natural-born  subject  of  the  United  Kingdom."  And  section  5  enacted 
"that  every  alien  now  residing  in,  or  who  shall  hereafter  come  to  re- 
side in  any  part  of  the  United  Kingdom,  and  being  the  subject  of  a 
friendly  State,  ma}'  by  grant,  lease,  demise,  assignment,  bequest,  repre- 
sentation or  otherwise,  take  and  hold  any  lands,  houses,  or  other  tene- 
ments, for  the  purpose  of  residence  or  of  occupation  by  him  or  her,  or 
his  or  her  servants,  or  for  the  purpose  of  any  business,  trade,  or  manu- 
facture, for  any  term  of  years  not  exceeding  twenty-one  years,  as  fully 
and  effectually  to  all  intents  and  purposes,  and  with  the  same  rights, 
remedies,  exemptions,  and  privileges,  except  the  right  to  vote  at  elec- 
tions for  members  of  Parliament,  as  if  he  were  a  natural-born  subject 
of  the  United  Kingdom." 

But  now,  by  the  recent  "Naturalization  Act,  1870,"^  section  2, 
"Real  and  personal  property  of  every  description  may  be  taken,  ac- 
quired, held,  and  disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natural-born  British  subject ;  and  a  title  to  real  and 
personal  property  of  every  description  ma}^  be  derived  through,  from, 
or  in  succession  to  an  alien,  in  the  same  manner  in  all  respects  as 
through,  from,  or  in  succession,  to  a  natural-born  British  subject ;  Pro- 
vided, (1.)  That  this  section  shall  not  confer  any  right  on  an  alien 
to  hold  real  property  situate  out  of  the  United  Kingdom,  and  shall  not 
qualify  an  alien  for  any  office  or  for  any  municipal,  parliamentary,  or 
other  franchise  ;  (2.)  That  this  section  shall  not  entitle  an  ahen  to  any 
right  or  privilege  as  a  British  subject,  except  such  rights  and  pri^dleges 
in  respect  of  property  as  are  hereby  expressly  given  to  him  ;  (3.)  That 
this  section  shall  not  affect  any  estate  or  interest  in  real  or  personal 
property  to  which  any  person  has  or  may  become  entitled,  either 
mediately  *  or  immediately,  in  possession  or  expectancy,  in  *48 
pursuance  of  any  disposition  made  before  the  passing  of  this 

1  33  &  34  Vic.  c.  14  ;  bv  §  16  power  is  See  as  to  the  rights  of  descendants  of  British 

given  to  the  Legislatures  olf  British  posses-  subjects  who  had  settled  abroad  before  the 

sions  to  give  the  privileges  of  naturalization  Act;  Fitch  v.  Weber,  5  Hare,   51.     See  also 

within  their  own  limits;  by  §  12,  regulations  Count  De  Wall's  case.  6  Moore  P.  C.  216  ;  12 

are  made  as  to  evidence  under  the  Act;  and  Jur.  145;  Barrow  v.  Wadkm,  24  Beav.  327; 

by  §  18,  the  former  Alien  Acts  (7  &  8  Vic.  EiUson  v.  Stordy,  3  Sui.  &  G.  230. 
c.  66,  and  10  &  11  Vic.  c.  83)  are  repealed. 
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Act,^  or  in  pursuance  of  am*  devolution  by  law  on  the  death  of  any 
person  dying  before  the  passing  of  this  Act." 

Although  an  alien  ma}-  maintain  a  suit  in  this  country,  yet,  if  one 
alien  sues  another  upon  a  contract  entered  into  in  a  foreign  country,  it 
would  be  contrary  to  all  the  principles  which  guide  the  Courts  of  one 
country  in  deciding  upon  contracts  made  in  another,  to  give  a  greater 
effect  to  the  contract  than  it  would  have  by  the  laws  of  the  country 
where  it  took  place  ;  therefore,  where  a  French  emigrant,  resident  in 
this  countrj',  obtained  by  duress  securities  from  another  French  emi- 
grant, for  the  payment  of  a  demand,  alleged  to  be  due  from  him  under 
an  obligation  entered  into  in  France  as  security  for  another,  and  for 
wliich.  according  to  the  laws  of  France,  his  person  could  not  be  affected  : 
Lord  Kosslj-n  refused  to  dissolve  an  injunction  which  had  been  obtained 
to  restrain  an  action  at  Law  upon  those  securities,  and  intimated  a  very 
sti'ong  opinion,  that  when  the  case  came  on  for  hearing  he  should  in  all 
probal)ility  set  the  securities  aside. ^  Upon  the  same  principle,  it  was 
held  that  the  Court  will  not  grant  a  writ  JVe  exeat  Ber/no,  where  it  ap- 
pears that  the  transactions  between  the  parties  were  entered  into  upon 
the  faith  of  having  justice  in  the  place  where  they  respective!}^  resided  ;' 

though,  in  the  case  before  him,  he  considered  that  the  parties 
*49       did  not  deal  upon  any  such  understanding,  *and  therefore  refused 

to  discharge  the  writ  without  securit}' ;  if,  however,  one  of  the 
parties  is  an  Englishman,  and  they  were  both  resident  in  different 
countries  at  the  time  the  contract  was  entered  into,  the  Court  will  not 


1  This  was  the  12th  of  May.  1870. 

2  Talleyrand  v.  Boiilanger,  3  Ves.  4-17,  450. 
Suits  are  maintainable,  and  are  constantly 
maintained,  between  foreifcners  where  either 
of  them  is  within  the  territory  of  the  State  in 
which  the  suit  is  broutjlit,  botli  in  England 
and  America.     Story  Cor.f.  Laws,  §  542. 

In  Hrinlcy  v.  Avery,  Kirby,  25,  it  was 
held  that  a  plea  in  abatement,  that  both 
parties  are  aliens,  and  that  the  contract  de- 
clared on  was  made  in  a  foreifjn  country, 
and  was  to  have  been  performed  the'-e,  is 
p)od;  and  in  Diimoussnv  r.  Delevit,  3  Har. 
&  .J.  151,  an  action  of  replevin  was  held 
abatable,  on  a  plea  that  both  parties  were 
aliens,  and  the  Court  therefore  had  not  juris- 
diction. But  in  Barrell  v.  Benjamin,  15 
Mass.  354,  the  Court  were  inclined  to  the 
opinion  that  one  foreitjncr  may  sue  another, 
who  is  transiently  within  the  "jurisdiction  of 
the  Courts  of  a  State,  upon  a  contract  made 
between  them  in  a  foreij^n  country.  And  see 
Bobeits  r.  Knif^ht,  7  Allen,  449.  In  con- 
Ktruing  such  contracts,  the  law  of  the  place 
where  they  are  made  will  be  administered. 
/O.  p.  3.57;"  Story  Conf.  Laws,  §  270  et  seq. ; 
I)e  La  VcKa  v.  \''ianna,  1  B.  &  Ad.  284.  But 
the  remedy  will  be  applied  according  to  the 
law  of  the  jilace  where  it  is  pursued.  A  con- 
troversy between  two  foreif;ners,who  are  pri- 
vate citizens,  is  not  cognizable  in  the  Courts 
of  the  United  States  under  the  Constitution. 
See  Barrell  v.  Benjamin,  15  Mass.  357. 


In  De  La  Vega  v.  Yianna,  1  B.   &)A<1. 
284,    it    was   held   that    one   foreigner'jmay. 
arrest  another  in  England  for  a  debt  wiich^jv^ 
accrued  in  Portugal  while  both  resided  tlKre,|^ 
though  the  Portuguese  law  does  not  allow  ofCi 
arrest   for  debt.      In   the  above  case,  'J-ord3 
Tenterdeii   C.    J.   remarked,    that   a   person^ 
.suing  in  England  must  take  the  law  as  h^ 
finds  it;  he  cannot,  bj'  virtue  of  any  re|!;ula-rN 
lion    in    his    own    country,    enjoy    greater^, 
advantages   than   other  suitors  in  Ent^land,*...^ 
and  he  ought  not,  therefore,  to  be  deprived^ 
of  any  superior  advantage  which  the  law  o£^  ' 
this  country  may  confer.     He  is  to  ha^g  th^^ 
same  rights  which  all   British   subjcc^  are 
entitled  to.     The  remedy  upon  contr;arts  is 
governed  by  the  law  of  the  place  where  the 
parties  pursue  it.     .See  also  Whittemore  v. 
Adams,  2  Cowen,  G2G;  Willing  v.  Conseqna, 
1  Peters  C.  C.  317  ;  Contois  v.  Carpentier,  1 
Wash.  C.  C.  370;  ^VyInan  v.  Southward,  10 
Wheat.  1;    Don  v.  Lippman,  5  CI.  &  I'in.  1; 
Hinkley  v.   Moreau,  3  Mason,  88;    Titus  i'. 
Hobart,  5  Mason,  378;  Atwater  t'.  Townsend, 
4  Conn.  47;  Story  Conf.  Laws,  §§  508  571. 
The  same  doctrine  was  maintained  in  Smith 
V.  Spinolla,  2  .lohn.  198.     See  also   Peck  v. 
riozier,   14  .lohn.  340;  Sicard  v.  Whale,  11 
John.  1114;  Talleviand  v.  Boulanger,  3  Sum- 
ner's Ves.  447,  note  ('()• 

'i  Robertson  r.  Wilkie,  Amb.  177;  and  see 
De  Carriere  v.  De  Calonue,  4  Ves.  5'JU. 
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discharge  a  Ne  exeat  obtained  l)y  tlie  party  resident  in  this  country, 
against  the  other  who  had  casually  come  liither  on  the  ground  that,  by 
the  law  of  the  country  of  wliich  the  other  was  a  native,  he  would  be  ex- 
empt from  arrest  for  a  debt  of  the  same  nature.^  It  is,  however,  to  be 
observed,  that  with  respect  to  writs  of  Ne  exeat  Recpio,  Lord  Xorthington 
is  distinctly  stated  to  have  thought  that  this  process  ought  not  to  be 
granted  between  foreigners  ;  -  and  in  Be  Garricre  v.  De  Cahnne,^  Lord 
Rosslyn  said,  it  is  very  delicate  to  interfere  as  against  foreigners,  whose 
occasions  or  misfortunes  have  brought  them  here,  by  an  api^lication  of 
this  writ  to  them,  and  that  it  would  be  a  necessary  term,  that  it  should 
be  simply  a  case  of  Equity,  affording  no  ground  to  sue  at  Law. 

With  respect  to  alien  enemies,  the  law  is  clearly  settled  by  numerous 
cases,  that  an  alien  enemy  not  resident  here,  or  resident  here  without 
the  jicrmission  of  the  government,  cannot  institute  any  suit  whatever  in 
this  country,  whether  at  Law  or  in  Equity,  either  for  real  or  personal 
property,  until  both  nations  be  at  peace  ;  *  and  it  is  said,  that  the  ques- 
tion whether  he  is  in  amity  or  not,  should  be  tried  by  the  record,  viz., 
.  by  the  production  of  the  proclamation  of  war.^  It  is  to  be  observed, 
that  in  declaring  war,  the  Queen,  in  her  proclamation,  usually  qualifies 
it,  by  permitting  the  subjects  of  the  enemy  resident  here  to  continue  so, 
as  long  as  they  peaceably  demean  themselves  ;  so  that  such  persons  are 
to  be  deemed  in  effect  alien  friends  ;  ^  therefore,  where  an  alien  enemy 
has  lived  here  peaceably  a  long  time,  or  has  come  here  for  refuge  and 
protection,  the  Court  will  discountenance  pleas  of  alienage  against  him.'' 
It  seems,  also,  that  a  prisoner  of  war  may  sue  upon  a  contract  entered 
into  by  him  during  the  time  of  his  captivity.^ 

*  The  mere  circumstance  of  residing  in  a  foreign  country,  the       *50 
government  of  which  is  at  war  with  this  country,  and  of  carry- 
ing on  trade  there,  is  sufficient  to  constitute  any  person  an  alien  enemy, 
even  though  he  would  not  otherwise  be  considered  in  that  character.^ 

1  Flack  V.  Holm,  1  J.  &  W.  405,  413,  418.  «  Sparenbiirgh  v.  Bannatvne,  1  Bos.  &  P. 

2  4  Ves.  585.  103 ;  Maria  v.  Hall,  2  Bos.  &  P.  23G ;  1  Taunt 
8  4  Ves.  590.  33;  Crawford  v.  The  William  Penii,  3  Wash. 
4  Co.  Litt.  129  b.;  6  T.  R.  23;  1  Bos.  &  C  C.  484. 

P.  163;  3  Hos.  &  P.  113;  Alcinous  v.  Nigreii,  In  many  cases,  an  alien  enemy  is  entitled 

4  El.   &   Bl.   217;    S.   C.  nam.    Alceniiis   v.  even  to  sue  fur  iiis  own  rights;  as,  when  he 

Nygren,  1   Jur.  N.  S.  16;  Story  Eq.  PI.  §§  is  permitted  to  remain  in  the  country,  oris 

51-54;  Alumford  v.  Muniford,  "l  Gall.  360;  brought  liere  as  a  prisoner  of  war.    Heisrecog- 

Bradwell  v.  Weeks,  1  John.  Ch.  208;  Craw-  nized  in  our  Courts  in  his  character  as  execu- 

ford   1-.    Wm.    Penn,    1    Peters   C.    C.    106;  tor ;  and  in  all  cases  his  property  is  protected 

Wilcox  V.  Henry,  1  Dall.  69  ;  Bell  v.  Chap-  and  lield  in  trust  for  him  until  the  return  of 

man,  10  John.  183;  Hepburn's  case,  3  Bland,  peace.     Bradwell  v.  Weeks,  1  John.  Ch.  208; 

95;  Griswold  «.  Waddington,  16  John.  438  ;  Bell  v.  Chapman,   10   .lohn.  183;    Clark    v. 

Clemonston  v.   Blessig,   11  Exch.   135,   141,  Morey,  10  John.  69;  Hutchinson  r.  Brock,  11 

note;    Uean  v.  Nelson,    Sup.  Ct.   U.   S.    10  Mass!  ll'J ;  Parkinson  ?'.  Went wortli,  11  Mass. 

Am.  Law  Reg.  N.   S.  221,   and  the  learned  20;  Russell  ».  Skipwith,  6  Minn.  241. 
note  and  authorities  cited  at  the  end  of  that  i  1  Kent,   76  et  seq.  ;  Case  of   the  Sloop 

case.  Chester,   2  Dallas,  41;  Murray  r.  Schooner 

6  Co.  Litt.  by  Harg.  &  But.  129  b.  n.  2.  Betsey,  2  Cranch,  04;  Malcy  v.  Shattuck,  3 

6  Co.  Litt.  by  Harg.  &  But.  120  b.  n.  3.  Cranch,   488;   Livingston  v'  Jlaryland   Ii.s. 

7  Wyatt's  P.  R.  327;  Story  Eq.  PI.  §  52;  Co.,  7  Cranch,  500;  The  Venus,'8  Cranch, 
Bradwell  v.  Weeks,  1  John.  Ch.  2U8;  Russell  253;  The  Francis,  8  Cranch,  .363;  Society  V. 
V.  Skipwith,  6  Binn.  241.  Wheeler,  2  Gall.  105. 
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Thus,  a  subject  of  a  neutral  State,  resident  in  a  hostile  State  in  the 
character  of  consul  of  the  neutral  State  will,  if  he  carry  on  trade  in  the 
hostile  countrv.  be  considered  as  an  alien  enemy,  and  disqualified  from 
suing  in  the  Courts  of  ttiis  country ;  although,  had  he  merely  resided 
there  in  his  diplomatic  character,  he  would  not  have  been  disqualified.* 
And  even  if  a  British  subject,  residing  in  a  foreign  State  which  is  at 
war  with  tins  country,  carry  6n  trade  there  without  a  license  from  the 
government  of  this  country,  lus  trading  will  be  considered  such  an  ad- 
herence to  the  Queen's  enemies  as  will  incapacitate  him  frt)m  main- 
taininsT  a  suit  here ;  *  and  although  he  be  an  ambassador,  or  other 
representative  of  the  Crown  residing  in  a  hostile  State,  yet  if  he  carry 
on  trade  in  such  State  without  a  Kcense,  he  will  deprive  himself  of  the 
right  to  sue  in  the  municipal  Courts  of  this  country,  because  he  is  lend- 
ing himself  to  lie  purposes  of  the  enemy  by  furnishing  him  with  re- 
sources.* 

If,  however,  a  subject  of  this  country,  residing  in  a  hostile  country, 
have  a  license  from  this  government  to  trade,  he  will  not  incur  any  dis- 
ability as  long  as  he  confines  himself  to  the  trade  authorized  by  such 
license  ; '  but  if  a  person  having  a  Meense  to  reside  in  a  hostile  country, 
and  to  export  com  or  other  specified  articles  to  this  country,  were  to 
use  such  license  beyond  its  expression,  for  the  purpose  of  dealing  in  ar- 
ticles to  which  it  has  no  relation,  he  cannot  maintain  that  such  deal- 
ing is  not  an  enem.y3  dealing.* 

The  disability  to  maintain  a  suit  on  account  of  alienage  extends  to 
all  cases  in  which  an  afien  enemy  is  interested,  although  his  name  does 
not  appear  in  the  transaction,'^  thus,  it  has  been  held,  that  an  action  at 
Law  caimot  be  maintained  upon  a  policy  of  insurance  upon  the  property 
of  an  alien  enemy,  even  though  the  action  is  brought  in  the  name  of  an 
English  agent,  ^  and  though  it  is  alleged  that  the  alien  is  indebted 
*51  to  the  agent  in  more  money  *  than  the  vahie  covered  by  the  pol- 
icy.^ Wl^re,  however,  a  certain  trading  of  an  alien  enemy 
(viz..  for  specie  and  goods  to  be  brought  ftt)m  the  enemy's  country  in 
his  ships  into  our  colonial  ports)  was  licensed  by  the  King's  author- 
ity, it  was  held,  that  an  insurance  on  the  enemy's  ship,  as  well  as  on 
the  cargo,  was  in  furtherance  of  the  same  policy,  which  allowed  the 
granting  of  the  licenses  to  authorize  the  trade ;  and  that  effect  ou^t, 
therefore,  to  be  given  to  the  ordinary  means  of  indemnity,  by  which 
that  trade  (from  the  continuance  of  which  the  public  must  be  supposed 

»  Albrectt  v.  Sossman,  2  V.  &;  B.  323,  «  Ex  parte  Ba^ehole,  18  Yes.  529:    see 

327.  Crawford  c.  Tlie  Wiiliam  Penn,  3  Wadi.  C- 

»  3fC«mien  ff.  Hector.  3  Bos.  &  P.  U3;  C  4M. 

O'Meakj  ff.  WLbon,  1  Tamp.  482,  but  iie  *  J-xp>7.rie  Ba^lehole,  13  Ves.  529. 

mAj  laWfoIIv-  proTide  tiir  the  necessities  of  ''^  Crawford  v.  The  William  Penn,  1  Peters 

Englisfamen  detained  abroad,  and  mav^,  oa  C.  C.   106-      It  is   no  objection,  after  the 

tfa«  retnm  of  peace,  eafiirce  contracts  made  war.  that   the   soit  was   orijjinally   bnmght 

for  STiet  porposes.    Antorne  v.  Morshead.  6  by  the  plaintiS  as  trn.«tee  for  an  alien  enemy, 

Tannt.  ^7;  DuhamHiel  ».  Pickering.  2  Scark.  Hamerslev  r.  Lambert,  2  John.  Ch.  508. 

»9.  8  Bristow  v.  Towers,  6  T.  E-  35. 

*  Ex  parte  Ba^ehole,  18  Yes.  525,  528-  i  Brsndoa  v.  Nesbitt,  6  T.  B-  23. 
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to  derive  benefit)  may  be  best  promoted  and  secured ;  the  Court  of 
King's  Bench,  therefore,  determined,  that  an  action  brought  by  an 
English  agent  to  recover  the  amount  of  the  insurance  on  the  ship,  might 
be  maintained,  notwitlistanding  the  ship  belonged  to  an  enemy.*  It 
J  was  held,  however,  that  although  in  such  a  case  the  agent  might  sue, 
because  the  King's  license  had  purged  the  trust  in  respect  to  him  of  all 
its  injurious  consequences  to  the  pubUc  interest,  yet  that  it  had  not  the 
_    same  effect  of  removing  the  personal  disability  of  the  principal,  so  as  to 

9    0    enable  him  to  sue  in  his  own  name.' 

tt  4  The  disability  to  sue  under  which  an  alien  enemy  lies  is  personal,  and 
*■  takes  away  from  the  Queen's  enemies  the  benefit  of  her  Courts,  whether 
for  the  purpose  of  immediate  relief  or  of  giving  assistance  in  obtaining 
that  relief  elsewhere  :  therefore,  an  alien  enemy  cannot  institute  a  suit 
for  the  puqjose  of  obtaining  a  discovery,  even  though  he  seek  no 
further  relief.* 

The  right  of  an  alien  to  maintain  a  suit  relating  to  a  contract  is  only 
suspended  by  war  if  the  contract  was  entered  into  previously  to  the 
commencement  of  the  war.  and  it  may  be  enforced  upon  the  restoration 
of  peace. ^  Upon  this  principle,  in  bankruptcy,  the  proof  of  a  debt  due 
to  an  alien  enemy,  upon  a  contract  made  before  the  war  broke  out,  was 
admitted,  reserving  the  dividend.^  But  no  suit  can  be  sustained  to 
enforce  an  obligation  arising  upon  a  contract  entered  into  with  an 
alien   enemy  during  war.  such  contract  being  absolutely  void."     And 

2  Kensington  r.  Inglis,  8  East,  27-3,  288.  contracts  betfreen  citizens  of  the  rebellioas 

3  Kensington  r.  Inglis.  8  East.  273.  States  and  insurance  companies  of  the  lojaJ 
■*  Daubifrnv  r.  Davallon.  2  Anst.  162:  but       Stales  were  annulled  bv  the  war.     Dillard  r. 

see  Albrecht  V.  Sussman,  2  Y.  &  B.  Hi.  32ij.  Manhattan  Life  Ins.  Co.,  U  Ga.  171 :  Tait  r. 

327.     An  alien  friend  may  maintain  a  bill  X.  Y.  Life  Ins.  Co.,  4  Big.  Cas.  479 ;  Wor- 

for  discovery  in  aid  of  a  suit  in  a  forei^  thingtonr.  Charter (>ak  Life  Ins.  Co..  41  Conn. 

country.    2  Story  Eq.  Jut.  §  1495 :  Mitchell  372.     A  majority  of  the  Courts  held  that  the 

r  Smith.  1  Paige,  287 ;  Story  Eq.  PL  §  53  in  contract  was  merely  suspended  by  the  war. 

note.     [But  see  Eeimer  r.  Marquis  of  Salis-  Robinson  r.  International  Life  Ins.  Co..  42  N. 

bury.  2  Ch.  Div.  378.     Infra.  15-56.  n.  7.]  Y.  54 :  Cohen  r.  Mutual  Life  [ns.  Co..  50  N.  Y. 

•^AJcinous  c.  Xigren,  4  El.  &  Bl.  217:  S.  610:   Manhattan  Life  Ins.  Co.  e.  ^Varwick, 

C.  nom.  AJeenius  c.  Xvgren,  1  Jur.  X.  S.  16;  20  Gratt.  614:  X.  Y.  Life  Ins.  Co  r.  Clopton, 

Flindt  r.  Waters,  15  East,  260;  Hamilton  r.  7  Bush.  174  :  Hilliard  r.  Mutual  Benefit  life 

Eaton.  2  Marsh,  C.  C.  1;  Buchanan  r.  Currv,  Ins.  Co.,  37  X.  J.  Law.  444.    In   Smith  r, 

19  John.   1-37:    Clemontson    r.    Blessig.    11  Charter  Oak  Life  Ins.  Co..  1  C-ent- L  J.  76 

Exch.  135,  141,  note :  Hamerslev  r.  Lambert,  (Mo.),  and  Hancock  r.  X.  Y.  Life  Ins.  Co.,  4 

2  John.  Ch.  5<:)8:  Bradwell  r.  Weeks.  1  John.  Big  Cas.  4SS  (Ya. ),  the  assured  were  allowt-d 

Ch.  2r>6.     And  in  Massachusetts  the  statutes  the  value  of  the  policy  at  the  outbreak  of  the 

of  limitation  of  personal  actions  are  express-  war.  subsequent  premiums  having  been'teii- 

Iv  suspended  in  favor  of  an  alien  during  the  dered  to  an  agent  in  the  Confederate  States, 

war.    Genl.  Sts.  ch.  1-55.  §  8.     See  Hopkirk  InXew  York^ife  Ins.  Co.  r.  Statham.  93  U. 

r.   Bell.  3    Cranch,   454.     A  plea,  that  the  S.  24.  the    Supreme    Court  of  the    United 

plaintiff  was  an  alien  enemy,  is  sufficiently  States  held  that  the  contract  was  terminated 

answered  by  a  treaty  of  peace,  made  after  by  the  war,  but  gave  the  assured  the  equit- 

the  plea  was  filed.     Johnson  r.  Harrison,  6  able  value  of  the  ptilicy  at  that  date.    While 

Litt.  226.     The  Court  will  take  notice  of  the  in  Crawford  r.  JEtna  Life  Ins.  Co  ,  5  Cent.  I-. 

fact,  though  the    plainriff  do  not  reply  it,  J.  100,  the  Supreme  Court  of  Tennessee  ai- 

Jbid.     Treaties  with  foreign  nations  are  part  lowed  the  assured  the   value  of   a  paid-up 

of  the  law  of  the  land,  of  which  the  Courts  policy  on  the  day  of  the  involuntary^  ces.s«- 

are  bound  to  take  notice.    Baby  c.  Dubois,  tion  of  piayments.     The  cases  are  collected 

1  Blackf.  255.                                 "  and  commented  on  in  a  note  to  this  last  case 

[The  efiect  of  the  late  civil  war  upon  con-  by  Hon.  J.  O-  Pierce,  of  Memphis.] 

tracts  of  life  insurance  came  frequently  be-  ^  Ex  parte  Boussmaker.  13  Yes.  71. 

fore  the  Courts,  and  resulted  in  conflicting  '  Kx  parte  Boussmaker,  13  Yes.  71:  and 

decisions.    Some  of  the  Courts  held  that  the  see  Exposito  r.  Bowden,  in  Ex.  Ch.  7  £1.  & 
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•52  where  a  policy  of  insurance,  *on  behalf  of  French  snl)ject.s  was 
entered  into  just  before  the  commencement  of  the  war,  upon 
which  a  loss  was  sustained  in  consequence  of  capture  b}-  a  British  ship, 
after  hostilities  had  commenced,''the  proof  of  a  debt  arising  from  such 
policy,  which  had  been  admitted  by  the  commissioner  in  bankruptcy, 
was  ordered  to  be  expunged.^  The  principle  upon  which  the  last  men- 
tioned case  was  decided  is  fully  stated  by  Lord  EUenborough  in  Brandon 
V.  Curling,^  where  it  is  laid  down  by  his  Lordship  as  a  rule,  that  every 
insurance  on  alien  property  by  a  British  subject  must  be  understood 
with  tliis  unplied  exception,  "  that  it  shall  not  extend  to  cover  any  loss 
happening  during  the  existence  of  hostilities  between  the  respective 
countries  of  the  assured  and  assurer." 

.  A  defence  on  th^  ground  that  the  plaintiff  is  an  alien  enemy,  should 
be  made  by  plea  before  answer.  Thus,  where  a  bill  was  filed  by  a 
plaintiff  residing  in  a  foreign  country  at  war  with  this,  for  a  commission 
to  examine  witnesses  there,  and  the  defendant  put  in  an  answer,  an 
ai)plication  for  an  order  for  the  commission  was  gi-anted  :  though  it  was 
objected  that  the  Court  ought  not  to  grant  a  commission  to  an  enemy's 
country,  the  Court  being,  as  it  seems,  of  opinion  that  the  objection  had 
come  too  late.^ 

It  does  not  appear,  from  any  case  in  the  books,  what  would  be  the 
effect  of  a  war  breaking  out  between  the  country  of  the  plaintiff  and 
this  country,  after  the  commencement  of  the  suit ;  but,  from  analogy  to 
what  is  stated  by  Lord  Chief  Baron  Gilbert  to  be  the  practice  of  the 
Court  with  regard  to  outlawry,  namely,  that  if  it  is  not  pleaded  it  may 
be  shown  to  the  Court  on  the  hearing,  as  a  peremptory  matter  against 
the  plaintiff's  demands,  because  it  shows  the  right  to  the  thing  to  be  in 
the  Queen,*  it  is  probable  that  the  Court  would,  under  such  circum- 
stances, stay  the  proceedings.^ 

It  appears  to  be  the  essence  of  a  plea  that  the  plaintiff  is  an  alien 
enemy,  to  state  that  the  plaintiff  was  born  out  of  the  liegance  of  the 
Queen,  and  within  the  liegance  of  a  State  at  war  with  us  ;  but  where 
the  plea  contains  words  which  amount  in  substance  to  an  allegation  of 
these  facts,  it  will  be  sufficient,  although  they  are  not  averred  with  the 
same  strictness  that  is  required  by  the  rules  of  Law.  Thus,  where 
*o3  a  plea  averred  that  the  plaintiffs  were  Frenchmen,  *aliens,  and 
enemies  of  the  King,  the  Court  held,  that  the  plea  was  sufficient : 

P.l.  779  ;  5  W.  R.  732,  as  to  the  dissolution  of  an  alien  enomy  wlion  the  suit  was  brou^rlit. 

contracts  by  a  declaration  of  war.  Haniersjey  v.  Lambert,  2  Joiin.Cli.  508.    The 

1  Kx  parte  Lee,  13  Ves.  C4.  effect  of  the  plea  of  alien  eneii.\   t  ...  t  to  de- 

2  4  East,  410.  feat   the  process  entirelv,  but  to  sjspend  it. 

3  Cabillt).  Shepherd,  12  Ves.  335.  Hutchinson  v.  Uroek,  U  Mass.  119:  I'arkin- 
■*  Gilb.  For.  Rom.  53.  son  v.  Wentwortli,  11  Jlass.  2tJ;  Levine  v. 
^'  Story  Ef|.   ri.  §54.     If  the  plaintiff  be-  Taylor,   12  Mass.  8;  Haniersiey  i;.  Lambert, 

conies  an  alien  enemy  after  the  commence-  2  lohn.  Ch.  508. 

ment  of  the  suit,  the  defendant  may  plead  Where  the  jiiainf  iff  becomes  an  alien  enemy 

if.     IJell  V.  (Jhapnian,  10  John.  183.   "But  as  after  judginent,  the  Court  will   not,  o)i  mo- 

llie    disability   is    merely   tcmporan',  if  tiie  tion,  stay  or  set  a.-^ide  the  e.xeculion.     HikU- 

euit  is  not  abated  durmg  the  war,  itis  njo  lib-  ley  n  Lyttle.   10   .lolni.    117.     See  Owens  ». 

iection  after  the  war,  that  the  plaiotiff  was  Hannev,  9  CrancL,  180. 
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the  word  alien  being  a  legal  term,  importing  ])orn  out  of  the  lieg-.UiCe  of 
the  King,  and  within  the  liegance  of  some  other  State  ;  and  the  words, 
Frenchmen  and  enemies  of  the  King,  showing  that  they  were  the  sub- 
jects of  a  State  at  war  with  this  country.^ 

It  is  to  be  observed,  that  the  Courts  here  take  notice,  without  proof, 
of  a  war  in  which  tliis  country  is  engaged  ;  but  a  war  between  foreign 
countries  must  be  proved.^ 

In  all  cases  of  a  person  permitted  to  sue  in  Equity,  if  he  state  him- 
self in  his  bill  to  be  resident  abroad,  or  if  it  comes  to  the  knowledi^e 
of  the  defendant  that  he  is  actually  so,  the  defendant  may  o])tain  an 
order  of  the  Court  that  the  plaintiff  shall,  before  he  proceeds  further, 
give  security  to  answer  to  the  defendant  the  costs  of  the  suit.^  The 
practice  with  respect  to  this  rule  has  been  before  stated  ;  *  and  is  appli- 
cable to  aliens  and  foreigners,  as  well  as  to  natural  born  subjects.^  It 
seems  that  an  alien  resident  in  this  country  will  not  be  required  to  give 
security  for  costs,  although  his  residence  liere  is  merely  temporary,  and 
for  the  purpose  of  carrying  on  the  suit.* 


Section  III.  —  Persons  attainted  or  convicted. 

Formerly,  after  judgment  of  outlawry,  or  of  death,  in  a  prosecution 
for  treason  or  felony,  the  criminal  was  said  to  be  attainted,  attinctus,  or 
blackened,''  and  became  incapable  of  maintaining  a  suit  in  any  Court 
of  justice,  either  civil  or  criminal,  unless  for  the  purpose  of  procuring 
a  reversal  of  his  attainder ;  ^  he  also  incurred  a  forfeiture  of  all  his 
property,  real  and  personal,^  and  was  disqualified  from  holding  any 
which  he  might  in  future  acquire,  either  by  descent,  purchase,  oi*  con- 
tract;  ^o  but  now,  by  the  33  and  34  Vic.  c.  23,  from  and  after  the 
4th  of  July,  1870,"  no  confession,  verdict,  inquest,  conviction  or  judg- 

1  Daubigny  v  Davallon,  2  Anst.  462,  468.  son  v.  Catlin,  2  John!   248.     One  attainted 

^  Dukei-   I'.    Lord    Huntiii-hold,    11   Ves.  under  the  Act  cannot  sustain  an  action  for 

7^1    'o?7     c^^./  '^'"°"^'''-  ^'^''"''"'  ^   ^'^-  ^  ""^"t  <J"e   to  him  previous  to  the  passing  of 

1        M  'c    -IT      """'■  ^'^■*^"'"s  '«■  Nygren,  1  the  Act,  or  make  it  a  set-off  in  an  action  bv 

Turt-          u            »,  ,.          .  his  lessee.     Sle.ijiit  r.  Kado,  2  John.  2%.      " 

3  Meliorucchy  v.    Meliorucehv,   2  Ves.   S.  A  pica  of  attainder  is  of  rare  occurrencr 

24;  (,reen  v.  Charnock   1  Ves  ,f.  396;  Hoby  and  a  plea  of  this  sort  in  Equity  woukl  pr<  - 

V.  Hitchcock,  5  Ves   699;  Seilaz  v.  Hanson,  bably  be  construed  with  the  same  strictness 

ib.2xA ;  Drever  f.  Maudesley,  5  Russ.  11.  as   the  like  plea  is  at  Law.     Story  En.  PI. 

*  See  ante,  pp.  27-37.  §  723. 

6  For   more  as   to  trading  with  alien  ene-  9  Rut  not  such   land,  stock,  or  chases  in 

1^"^"' •ro^.f  o  .1'°   "°°P'   ^"'lo^'"   i-  ^-  Merc.  «c^/<m  as  he  holds  as  a  trustee  or  mortgasree ; 

Law   787-81. J.                  ,      ,  ,„   „             „  see  13  &  14  Vic.  c.  GO,  §  40;  and  see.before 

6  Cambot.e  v.  Inngate,  1  W.  R.  53.3,  V.  the   Act,    I-:x  parte  Tvson,   1  Jur.   472;  nor 

Vj  ^U'  ,'""^   '5;  Amsley  v.   Sims.  17  Beav.  lands  of  which  he  is'onlv  equitable  owner. 

*   'i   o-,;     ;  ,\^^1^^V-^  "•  '5^^'""^y>  4  K.  Attomey-Ueneral  v.  Sands,  Tudor,  R.  Prop. 

&; .).  257;  4  .lur.  N.  S.  1013.  664-679. 

I  l,'""^-  <^"'»:  381.  10  Bullock  v.  Dodds,  2  B.  &  Aid.  277. 

8  Ax  parte  Bullock,  14  Ves.  452,  464.     A  "  The  dav  on  which  the  33  &  34  Vic.    c. 

person  attanited  under  the  Act  of  New  York,  23,  received  the  roval  assent. 
1799,  IS  considered  as  civiiitev  mortaus.    Jack- 
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*5-4  ments,  *of  or  for,  anj'  treason  or  felon}',  or  felo  de  se,  causes 
any  attainder  or  corruption  of  blood,  or  any  forfeiture  or  escheat ; 
the  law  of  forfeiture,  consequent  upon  outlawry  is,  however,  not 
affected  ;^  and  no  action  at  Law  or  suit  in  Ecjuity  for  the  recovery  of 
any  propert}',  debt,  or  damage  whatsoever  can  be  brought  by  any  con- 
vict -  against  any  person  during  the  time  while  he  shall  be  subject  to 
the  operation  of  the  Act  f  and  every  convict  is  incapable,  during  such 
time  as  aforesaid,  of  alienating  or  charging  any  property,  or  of  making 
any  contract ;  but  these  disabilities  are  suspended  during  the  time 
which  he  may  be  lawfully  at  large  under  any  license.* 

With  respect  to  the  forfeiture  of  real  estates  by  attainder,  there  was 
a  distinction  between  attainders  for  treason  and  for  felony.  By 
attainder  for  treason,  a  man  forfeited  all  estates  of  inheritance,  whether 
fee-simple  or  fee-tail,  and  all  his  rights  of  enby  on  lands  or  tenements 
which  he  had  at  the  time  of  the  offence  committed,  or  at  anj-  time 
afterwards,  to  be  for  ever  vested  in  the  Crown,  and  also  the  profits  of 
all  lands  and  tenements  which  he  had  in  his  own  right,  for  life  or  years, 
so  long  as  such  interest  should  subsist ;  ^  but  with  respect  to  the 
attainder  for  felon}-,  the  54  Geo.  III.  c.  145,  enacted,  that  except  in 
cases  of  high  treason,  petit  treason,  and  murder  or  abetting  the  same, 
no  attainder  should  extend  to  the  disinheriting  any  teir,  nor  to  the 
prejudice  of  the  right  or  title  of  any  person,  except  the  offender  during 
his  life  only  ;  and  upon  the  death  of  the  offender,  every  person  to  whom 
the  right  or  interest  of  an}'  lauds  or  tenements  should  or  might,  after 
the  death  of  such  offender,  have  appertained,  if  no  such  attainder  had 
been,  might  enter  thereupon.® 

The  forfeiture  of  real  estate,  consequent  upon  attainder  of  treason  or 
felony,  related  backwards  to  the  time  of  the  treason  or  felony  com- 
mitted, so  as  to  avoid  all  intermediate  sales  or  incumbrances,  but  not 
those  before  the  fact.''  The  case  was,  however,  different  with 
♦55  regard  to  the  forfeiture  of  goods  and  chattels  ;  for  *that  had  no 
relation  backwards  ;  so  that  those  only  which  a  man  had  at  the 
time  of  conviction  were  forfeited.^  But  by  attainder,  not  only  all  the  per- 

1  33  &  3-1  Vic.  c.  23,  §  1.  has    been   convicted.     33   &  34   Vic.   c.  23, 

2  The  word  "convict"  moans  any  person      §  7. 

against  whom,  after  the  passing  of  tiie  Act  ^  33  &  34  Vie.  c.  23,  §§  8,  30. 

(t.  e.  4th  July,  1870),  judgment  of  death,  or  of  ^  4  Bla.  Com.  381.     Descent  maybe  traced 

penal  .servitude,  has  been  pronounced  or  re-  through  a  person  attainted  since  1833 ;  see  3 

corded  by  any  Court  of  competent  jurisdic-  &  4  Will.  IV.  c.  106,  §  10- 

fion  in  England,  Wales,  or  Ireland,  upon  any  6  54  (jeo.  III.  c.  14.5.     All  copyho.i  estates 

charge  of  treason  or  felony.     33  &  34  Vic.  were  forfeited   to   the    lord,  and  not   to   the 

c.  23,  §  6.  Queen,  unless  there  was  an  Act  of  Parliament 

**  The   convict  ceases  to  be  subject  to  the  or  an    express   custom   to   the   contrary ;    1 

operation  of  the  Act  when  he  dies  or  becomes  Watk.  on  Copy.  32f3 ;   1  Cruise's  Dig.  307; 

bankrupt,  or  has  suffered  any  punishment  to  and  the  forfeiture  in  such  case  did  not  accrue 

which   sentence  of   death  pronounced  or  re-  upon  mere  conviction,  but  only  on  complete 

corded  against  him  has  been  lawfully  com-  attainder:  3  B.  &  Aid.  510;  2  Vent.  38;  un- 

muted,  or   has   undergone   the   full   term  of  less  by  special  custom  to  1  he  contrary. 

penal  servitude  for  which  juilgnn'Ut  has  been  "  4  Bla.  Com.  381-G;  Tudor,  K.  P'oiv  fiOO. 

pronounced  or  recorded  against  him,  or  such  1  4  Bla.  ('om.  387;  Perkins  v.  Bradley,  1 

other  punishment   as   may  have   been  duly  Hare,  219,  228;  but  a   colorable  alienation  to 

substituted  for  such  full  term,  or  has  received  avoid  a  forfeiture  would   be  void  as  against 

a  pardon  for  the  treason  or  fu;  uy  of  which  he  the  Crown,  1  Hare,  227;  and  see  Bullock*. 
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sonal  property  and  rights  of  action  which  a  man  actually  had  were  for- 
feited, but  all  personal  property  and  rights  of  action  which  accrued  to 
the  offender  after  attainder  were  forfeited  and  vested  in  the  Crown, 
without  oftlce  found  ;  ^  so  that  it  has  been  held,  that  attainder  might 
be  well  pleaded  in  bar  to  an  action  on  a  bill  of  exchange  indorsed  to  the 
plaintiff  after  his  attainder.^  There  was  another  distinction  between 
the  forfeiture  of  real  and  of  personal  estate  :  lands  were  forfeited  u2)on 
attainder,  and  not  before  ;  goods  and  chattels  were  forfeited  upon  con- 
viction, because  in  many  of  the  cases  where  goods  were  forfeited  there 
never  was  any  attainder,  which  happened  only  where  judgment  of  death 
or  outlawry'  was  given  ;  and  being  necessarily  upon  conviction  in  those, 
it  was  so  ordered  in  all  other  cases.*  In  outlawries  for  treason  or 
felony,  lands  were  forfeited  only  b}^  judgment,  but  goods  and  chattels 
were  forfeited  by  a  man's  being  put  in  the  exigent,  without  staying  till 
he  Avas  quinto  exactus  or  finall}"  outlawed  ;  for  the  secreting  himself  so 
long  from  justice  was  construed  a  flight  in  law.^ 

These  points,  although  the}'  do  not  immediately  relate  to  the  personal 
disqualification  from  suing  under  which  a  party  lie  who  had  been  attainted 
either  of  treason  or  felony,  are  nevertheless  necessary  to  be  adverted  to  ; 
because,  if  a  party  claiming  a  title  to  property  under  an  attainted  person 
were  to  institute  proceedings  in  a  Court  of  justice  relating  to  that  prop- 
erty', his  claim  might  be  met  by  pleading  the  attainder  of  the  person 
from  whom  his  claim  was  derived :  ^  and  in  such  case,  the  time  when 
the  forfeiture  accrued  might  be  a  very  important  point  for  considera- 
tion. 

With  respect  to  such  felonies  as  were  not  punishable  with  death,  the 
felon  on  conviction,  forfeited  his  civil  rights  ;  but  the  punishment  endured 
had  the  like  effect  and  consequences  as  a  pardon  under  the  great  seal ;  ^ 
and  restored  the  offender  to  his  civil  rights,  on  the  determination  of  the 
period  of  punishment.* 

Forfeiture  of  land  only  arose  on  attainder  ;  ®  and  therefore,  in  the  case 
of  a  felony  not  capital,  the  offender,  though  convicted,  might  convey  or 
create  a  valid  trust  of  his  real  estate,^''  and  might  dispose  thereof 
by  will."  But  all  personal  property  possessed  by  *him  at  the  *56 
time  of  his  conviction,^  or  which  afterwards  accrued  to  him,  before 
the  term  of  punishment  expired,  was  forfeited  to  the  Crown, ^  including 
personal  property  held  in  trust  for  him,'"^  and  a  vested  interest,  in  re- 

Dodds,  2  B.  &  Aid.  258;  Chowne  r.  Bavlis,  8  gee  Williams,  Pers.  Prop.  44;  a,nA  post, 

31  Bear.  351;  Saunders  v.  Warton,  9  Jur.  N.  p.  58. 

S.  570,  V.  C.  S.  9  See  Re  Harrop,  3  Drew.  726. 

2  Office  found  was  abolished  by  22  &  23  lo  Lewin  on  Trusts,  2G. 

Vic.  c.  21.  §  25.  11  1  Jarm.  Wills,  33;   2  Prideaux,  Conv. 

3  Bullock  r.  Dodds,  2  B.  &  Aid.  258.  208. 

4  4  Bla.  Com.  387;  Perkins  v.  Bradley,  1  i  No  forfeiture,  however,  followed  convic- 
Hare,  219.  tion  under  the  10  &  11  Vic.  c.  82,  §  12;  13  & 

6  4  Bla.  Com.  387;  see  also  33  &34  Vic.  c.  14  Vic.  c.  37;  or  18  &  19  Vic.  c.  126. 

23,  §  1.  24  Bla.  Com.  387;  Roberts  v.  Walker,  1 

6  "Ld.  Red.  232.  R.  &  M.  752. 

7  9  Geo.  IV.  c.  32,  §  3.  »  Lewin  on  Trusts,  581. 
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maiiulor,  in  the  proceeds  of  land  actually  converted  ;  ^  but  not  a  contin- 
gent legacy,  where  the  event  on  which  the  contingency  depended  did 
not  happen  till  after  the  punishment  had  been  endured  ;  ^  nor  a  vested 
interest,  in  remainder,  in  land  directed  to  be,  but  not  actually  con- 
verted ; '  and  where  land  to  which  an  infant  was  entitled  was  taken, 
under  a  local  Act,  and  the  purchase-money  paid  into  Court  by  reason 
of  his  infanc}-,  and  he  was  aftei-wards  convicted  for  felony,  and  se:-tenced 
to  seven  j-ears'  transportation,  it  was  held,  on  the  expiration  thereof, 
that  he  was  entitled  to  the  monej^  as  realty.'' 

An  administrator  of  the  property  of  any  convict  may  be  appointed 
by  the  Crown  ;  and,  ui)on  his  death,  or  revocation  of  his  appointment, 
a  new  administrator  may  be  appointed,  who  will  be  the  successor  in  law 
of  the  former  administrator;  and  all  property  vested  in,  and  powers 
given  to,  the  former  administrator  devolve  upon  and  vest  in  the  new 
administrator,  who  is  bound  b}'  all  the  acts  of  the  foi-mer  administra- 
tor.« 

Upon  the  appointment  of  the  administrator,  all  the  real  and  personal 
propert}',  including  choses  in  action,  to  which  the  convict  is,  at  the  time 
of  his  conviction,  or  becomes,  while  subject  to  the  Act,  entitled,  (except 
l)roperty  acquired  b}' him  while  at  large  under  an}' license  ^) ,  vests  in 
the  administrator;^"  who  has  absolute  power  to  deal  therewith."  The 
convict,  or  any  person  claiming  an  interest  in  the  property,  cannot  call 
in  question  any  acts  bona  fide  done  by  the  administrator ;  ^'^  and,  subject 
to  the  powers  and  provisions  of  the  Act,  the  property  is  to  be  preserved 
and  held  in  trust  b}'  the  administrator ;  and,  on  the  convict  ceasing  to 
be  subject  to  the  Act,  is  to  revert  to  him,  his  heirs,  executors,  or 
administrators.^^  If  no  administrator  is  appointed,  an  ad  interim  curator, 
who  has,  in  general,  the  same  power  as  the  administrator,  may  be 
*o7  appointed,  *and  from  time  to  time  removed  ;  ^  and  all  judgments 
or  orders  for  pa3Tnent  of  money  may  be  executed  against  the 
property  in  the  hands  of  the  interim  curator,  or  of  an}-  person  who  may 
have,  without  legal  authorit}',  taken  possession  of  the  property  of  the 
convict ;  ^  and  all  judgments  or  orders  may  be  executed  by  writ  of  scire 
fad  as  against  property  vested  in  the  administrator.^ 

Proceedings  may  be  taken  by  summons  to  malie  any  administrator 

*  Re  Tliompson,  22  Beav.  506.  irig  to  his  hands  to  any  person  entitled  to  it 

5  Stokes  V.  Holden,  1  Keen,  145,  153.  (§  13);  and  may  out  of  the  property,  make 

'"'  lit  Tiiompson,  22  Beav.  506.  compensation   to   any   person   defrauded   by 

"  Re  Harrop,  3  Drew.  726.     By  6  &  7  Vic.  the  criminal  or  fraudulent  acts  of  the  convict 

c.  7,  §  3,  convict.s  holding  tickets  of  leave  are  (§  15). 

enabled   to   hold   personal   property,  and  to  ^2  33  &  34  Vic.  c.  23,  §  17. 
maintain  actions  in  respect  thereof,  while  their  18  33  &  34  Vic.  c.  23,  §  18.    .Unless  other- 
tickets  remain  unrevoked.  wise  ordered,  the  costs  as  between  solicitor 
8  33  ii:  34  Vic.  c.  23,  §  !).  and  client,  and  the  charges  and  expenses  of 
'•'  33  &  34  Vic.  c.  23,  §  30.  the  administrator  incurred  in  reference  to  the 
1"  33  &  34  Vic  c.  23,  §  10.  propertv,  are  a  first  charge  thereon;  33  &  34 
"  33  &  34  Vic.  c.  23,  §  12.     The  adminis-  Vic.  c.  23,  §  20. 
trator  may  pay  out  of  the  jiroperty  the  costs  1  33  &  34  Vic.  c.  23,  §§  21-26. 
of  the  prosecution,  and  of  executing  the  Act  2    ,\j.  to  enforcing  decrees  and  orders,  see 
(§   13);  and  the  debts  and  liabilities  of  the  post,  Chapter  XXVI. 
convict,  and  may  deliver  any  property  com-  8  33  &  34  Vic.  c.  23,  §  27. 
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or  interim  curator  account,  before  the  property  reverts  to  the  convict ;  * 
and,  subject  to  the  provisions  of  tlie  Act,  tlie  administrator  or  interim 
curator  is  liable,  when  the  convict  ceases  to  be  subject  to  the  Act,  to 
account  for  all  property  received  by  him.^ 

Conviction  is  taken  advantage  of  by  plea,  and  it  seems  that  such  a 
plea  would  be  judged  with  the  same  strictness  as  if  it  wei'e  a  plea  at 
Law.*' 

In  order  to  bar  a  plaintiffs  suit  on  the  ground  of  an  offence  committed, 
it  is  not  always  necessarj^  to  show  an  attainder  or  conviction  ;  for  if  a 
plea  goes  to  show  that,  in  consequence  of  an  offence  committed,  no  title 
ever  vested  in  the  i)laintilf,  conviction  of  the  offence  is  not  essential  to 
the  plea.'' 

Where  a  judgment  pronounced  upon  a  conviction  for  treason  or  felony, 
is  falsified  or  reversed,  all  former  proceedings  are  absolutely  set  aside ; 
and  the  party  stands  as  if  he  had  never  been  accused  ;  *  and  he  may, 
therefore,  sue  in  a  Court  of  Equity,  in  the  same  manner  that  he  might 
have  done  if  no  conviction  had  taken  place. 

The  disqualification  arising  from  a  conviction  may  also  be  obviated 
by  the  Queen's  pardon  ;  or  by  enduring  the  punishment  imposed.^  A 
pardon  formerly  could  only  have  been  granted  under  the  Great  Seal ; 
but  now,  a  warrant  under  the  Royal  sign  manual,  countersigned  by  one 
of  the  Principal  Secretaries  of  State,  granting  a  free  pardon  and  the 
prisoner's  discharge  under  it,  or  a  conditional  pardon,  and  the  perform- 
ance of  such  condition,  is  as  effectual  as  a  pardon  under  the  Great 
Seal.io 

There  is  a  great  difference  between  the  effect  of  a  pardon  and  of  a 
reversal.  In  the  case  of  a  reversal,  the  party  is,  as  we  have  seen,  in  all 
respects,  replaced  in  the  same  condition  that  he  was  in  before  the  com- 
mencement of  the  proceedings  ;  but  a  pardon  has  not  that  effect."  Thus, 
a  person  who  has  been  convicted  and  pardoned  cannot  sue  upon  any 
right  accrued  to  him  before  his  pardon,  although  he  may  for  a  right 
accrued  afterwards. ^^ 

*Where  a  pardon  is  conditional,  the  effect  of  the  conviction  is       *58 
not  removed  until  the  condition  has  been  performed  ;  and  a  felon 
who  has  been  sentenced  to  transportation  ^  is  not  restored  to  his  civil 
rights  until  the  term  of  his  transportation  has  expired,^  and  therefore  it 
was  held,  that  personal  property  which  did  not  belong  to  a  felon  at  the 

*  33  &  34  Vic.  c.  23,  §  28.  may  be    conditional.     Wells   £x  parte,   18 

5  33  &  34  Vic.  c.  23,  §  29.  How.  307.] 

«  Ld.  Red.  229 ;  and  see  Burk  v.  Browii,  2  ^  6  Geo.  IV.  c.  25,  §  1 ;  7  &  8  Geo.  IV. 

Atk.  397.  c.  28,  §  13. 

7  Fall  V. ,  Mav,  1782,  Ld.  Red.  233.  "  4  Bla.  Com.  402. 

8  4  ]51a.  Com.  393.'  12  1  (jom.  Dij;-  Abatement,  E.  3. 

9  33  &  34  Vic.  c.  23,  §  7.     Formerly  in  tbe  1  Under  8  Geo.  III.  c.  15. 

case  of  a  capital  felonv,  enduring  the'pimish-  2  HuHock  ?•.  Dodds,  2  B.  &  Aid.  258;  and 
ment  did  not  have  the  effect  of  a  pardon ;  see  see  4  Bla.  Com.  400;  (Jully's  case,  Leach's 
9  Geo.  IV.  c.  32,  §  3.  [See,  as  to  effect  of  Crown  Law,  99.  As  to  the  remission  of  trans- 
pardon,  Armstrong's  Foundry,  6  Wall.  7GG ;  portation,  see  5  Geo.  IV.  c.  84,  §  20;  Gough 
Lapevra  v.  United  States,  17  Wall.  191 ;  Car-  v.  Davics,  2  K.  «&  J.  G23. 
lisle  V.  United  States,  16  Wall.  147.     Pardon 
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time  of  his  conviction,  but  which  accrued  to  him  afterwards  during  the 
time  of  his  transportation,  was  forfeited  to  the  Crowu.^ 


Section  IV.  —  Bankrupts. 

The  disability  to  maintain  a  suit  on  account  of  alienage,  outlawry, 
and  attainder,  or  conviction,  arises  parti}-  from  the  plaintiff  being  per- 
sonally disquahfied,  and  partly  from  his  not  being  capable  of  holding 
the  property  which  is  the  object  of  the  suit.  The  disabiUty  accruing 
from  banki'uptey  arises  from  the  latter  cause  oul}-,  or  rather  from  the 
fact  that,  b}-  the  bankruptc}-,  all  the  bankrupt's  propert}-,  whether  in 
possession  or  action,  is  vested  in  the  trustee  of  his  propert}',*  and  a 
bankrupt,  even  though  uncertificated  or  undischarged,  is  not  personally 
disqualified  from  suing  ;  and  may,  in  many  cases,  sustain  suits  either 
at  Law  or  in  Equity. ° 

Thus,  under  the  former  Bankrupt  Law,  a  bankrupt  who  had  not 
obtained  his  certificate  was  allowed  to  file  a  bill  to  restrain  a  nuisance, 
or  the  infliction  of  any  injury  of  a  private  or  particular  nature,  with- 
*59  out  making  his  assignees  parties  ;  ®  and  where  sued  at  law  upon  *a 
bond  or  note,  he  has  been  allowed  to  file  a  bill  of  discovery,  in 
order  to  obtain  proof  that  such  bond  or  note  was  fraudulentl}-  procured. 
The  specific  relief  praj'ed  is,  however,  material  in  determining  whether 
the  assignee  is  a  uecessar}-  party  to  the  bill ;  for  where  it  prajx'd  that  the 
instrument   upon  which   an   insolvent  debtor  was  sued  at  law  might 

8  Roberts  v.  Walker,  1  R.  &  M.  752,  766.  428 ;  Silk  v.  Osborne,  2  Esp.  140 ;  see  Sel- 

Transportation  is  abolished  by  20  &  21  Vic.  wyu's  N.  P.  Sup.  .323 ;  Evans  v.  Brovm,  1 

c.  3,  and  penal  servitude  substituted  by  16  &  Esp.  170;  Fowler  v.  Down,  1  Bos.  &  P.  44; 

17  Vic.  c.  99  ;  and  see  27  &  28  Vic.  c.  47.  Laroche  v.  Wakeman,  Pcake,  190 ;  Webb  v. 

*  By  the  Bankrupt  Act,  1869  (-32  &  .33  Vic.  Ward,  7  T.  R.  296 ;  Webb  v.  Fox,  7  T.  R. 
c.  71),  §  17,  the  property  of  the  bankrupt  is,  391;  Clarke  v.  Calvert,  3  Moore,  96;  Cum- 
iminediately  upon  the  adjudication,  to  vest  in  ming  v.  Roebuck,  1  Holt  N.  P.  172;  Lincoln 
the  Registrar,  and  is,  on  the  appointment  of  v.  Bassett,  9  Gray,  35.5;  Merrick's  Estate,  5 
a  trustee,  forthwith  to  pass  to  and  vest  in  the  Watts  &  S.  1.  A  bankrupt  can  in  his  own 
trustee.  As  to  the  appointment  of  trustee,  name  maintain  a  suit  brought  before  he  was 
Bee  §  14.  As  to  release  of  trustee,  see  §§  51-  declared  a  bankrupt,  for  a  wrong  done,  unless 
53;  as  to  death  and  removal  of  trustee  and  his  assignee  should  interpose  an  objection, 
suits  by  and  against  him,  see  §  83.  As  to  Sawtelle  t?.  Rollins,  23  Maine,  196;  Tunno  ». 
liquidation  by  arrangemtnt,  see  §  125.  As  Edwards,  3  Brev.  510;  Kirwan  v.  Latour,  5 
to  composition  with  creditors,  see  §§  126,  127.  H.  &  John.  289  ;  Hayllar  v.  Sherwood,  2  Nev. 
See  also  the  Liquidation  Act,  1868  (31  &  32  &  M.  401.  [The  bankrupt  has  the  exclusive 
Vic.  c.  68).  As  to  entering,  under  former  right  to  sue  for  a  trespass  upon  exempt  prop- 
Bankrupt  Law,  a  suggestion  on  the  death  or  erty  committed  prior  to  the  proceedinjjs  in 
removal  of  an  assignee  plaintiff,  see  Lloyd  v.  bankruptcy.  Selling  v.  Gunderman,  35  Tex. 
Waring,  1  Coll.  536;  Man  f.  Ricketts,  7  Beav.  545.  And  see,  where  the  jdaintiff  has  been 
484  ;  9  Jur.  1103  ;  1  Phil.  617 ;  and  see  10  Beav.  declared  a  bankrupt  after  the  commencement 
44f).  of  suit,  Woodall  v.  llolliday,  44  Ga.  18.]     A 

6  See  Herbert  v.  Sayers,  5  Q.  B.  978;  Cal-  claim  for  an  injury  done  to  a  party  by  the 
vert  on  Parties,  199  et  seq  ;  Story  Eq.  PI.  §§  negligence  of  another  did  not  pass  by  an  as- 
495,  720;  Elderkin  u.  Elderkin,  1  Root,  1-39;  signment  of  his  estate  under  the  insolvency 
Hiliiard  B.  &  I.  384.  For  instances  in  which  laws  of  Massachusetts  before  the  recovery  of 
bankrupts  have  been  allowed  to  sue  at  Law,  judgment.  Stone  v.  Boston  and  Maine  Rail- 
see  Perkin  v.  Proctor,  2  Wils.  382;  Summer-  road,  7  Gray,  539. 

<»ett  V.  .Jarvis,  6  Moore,  50;   3  P    &  B.  2;  6  Simple" i".  London  &  Birmingham  Rail- 
Coles  V.  Barrow,  4  Taunt.  754 ;  Cliipi)endale  way  Company,  9  Sim.  209. 
V.  Tomliuson,  4  Doug.  318;  1  Cooke's  B.  L. 
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be  delivered  up,  the  assignee  was  considered  a  necessary  party ;  ^  where, 
also,  persons  claiming  to  be  creditors  of  bankrupts,  instead  of  seeking 
relief  in  the  bankruptcy,  brought  an  action  against  the  bankrupts,  and 
the  bankrupts  filed  a  bill  seeking  a  discovery  in  aid  of  their  defence  to 
the  action,  and  praying  that  the  accounts  between  them  and  the  plaintifls 
at  Law  might  be  taken,  and  that  tlie  plaintiffs  at  Law  might  pay  the 
balance,  a  plea  of  bankruptcy  was  overruled  ;  the  Court  being  of  opinion 
that  the  bankrupts  were  entitled  to  the  discovery  and  account,  although 
they  were  not  entitled  to  that  part  of  the  prayer  which  sought  the  pay- 
ment to  them  of  the  balance.^ 

In  general,  however,  a  bankrupt,  although  he  is  by  law  entitled  to 
the  surplus  of  his  estate  which  remains  after  payment  of  his  debts,  can- 
not bring  a  bill  in  Equity  for  any  property  which  is  vested  in  the  trustees 
under  the  adjudication,  even  though  there  may  be  collusion  between 
thenj  and  the  persons  possessed  of  the  property ;  ^  thus,  where  a  bill 
was  filed  by  a  bankrupt  to  recover  property  due  to  his  estate,  stating 
that  the  commission  against  him  was  invalid,  and  that  there  was  a  com- 
bination between  his  assignees  and  the  debtor,  to  which  a  demurrer  was 
put  in,  Sir  John  Leach  V.  C.  allowed  the  demurrer :  saying,  that  if  it 
had  been  true  that  the  commission  was  invalid,  the  plaintiff  ought  to 
have  tried  its  validity  by  an  action,  and  could  not  by  bill  impeach  the 
commission ;  and  that  if  there  were  a  combination  between  the  debtor 
and  his  assignees,  his  proper  course  was  to  apply  by  petition,  to  have 
the  assignees  removed,  and  new  assignees  appointed.* 

In  tlae  case  of  Heath  v.  Chadwick,^  the  question  arose  whether  credi- 
tors of  an  insolvent,  under  the  Insolvent  Debtor's  Act,^  could  maintain 
a  suit  respecting  property,  or  rights  alleged  to  have  belonged  to  the 
insolvent,  and  to  be  vested  in  his  assignee,  upon  an  allegation  of 
collusion  between  the  assignee  and  the  party  *  against  whom  *60 
relief  is  prayed.  Lord  Cottenham  reviewed  the  various  cases 
upon  the  subject,  and  from  his  judgment  it  appears,  that  the  creditors 
of  an  insolvent  cannot  under  such  circumstances  sue,  and  that  the  same 
principle  is  applicable  also  to  cases  in  bankruptcy ;  and  further,  that 
there  is  no  distinction  in  this  respect  between  bankrupts  or  insolvents 
themselves  and  their  creditors,  or  persons  claiming  under  them.^ 

1  Balls  V.  Strutt,  1  Hare,  146 ;  Meddow-  «  Hammond  v.  Attwood,  3  Mad.  158 ;  see 
croft  V.  Campbell,  13  Beav.  184.  also  Yewens  )'.  Robinson,  11  Sim.  105,  120. 

2  Lowndes  v.  Taylor,  1  Mad.  423.  This  s  2  Phil.  049;  and  see  Major  r.  Auckland, 
decision  was  afterwards  affirmed  on  appeal.  3  Hare,  77 ;  Goldsmith  v.  Russell,  5  De  G., 

1  Mad.  425;  2  Rose,  432;  and  see  Covet  v.  M.  &  G.  547;  Tudway  v.  Jones,  1  K.  &  J. 
Amiitage,  2  Anst.  412 ;  Kaye  v.  Fosbrooke,  691,  and  eases  at  Coininon  Law  there  cited ; 
8  Sim.  28.  and  the  observations  of  Lord  Cottenham  in 

3  Property  belonging  to  the  bankrupt  as  Rochfort  ».  Battersbv,  2  H.  L.  Ca.  403,  409; 
factor,  executor,  or  trustee,  does  not  pass  to  Davis  v.  Snell,  28  Beav.  321;  6  Jur.  N.  S. 
the  assignees.     Archbold's  B'kpcv,  328-3-33;  1134;  2  De  G.,  F.  &  J.  463. 

Ex  parte  Ellis,  1  Atk.  101 ;  Bennet  v.  Davis,  6  i  ^^  2  Vic.  c.  110 ;  5  &  6  Vic.  c.  110 ;  7  & 

2  P.  Wms.  316 ;  Kx  parte  Butler,  Amb.  74 ;       8  Vic.  c.  90. 

£a;par<e  Chion,  3P.  Wms.  187,  n.  (rf);  God-  i  See  Stoever  v.   Stoever,   9   Serg.   &  R. 

frey  v.  Furzo,t6.  185;  Pennell  v.   Deffell,  4  434;    Griswold    v.    McMillan,    11    111.    590; 

De  G.,  M.  &  G.  372,  379 ;  and  see  Lewin  on  [Allen  v.  Montgomery,  48  Miss.  101.1 

Trusts,  180-185  ;  12  &  13  Vic.  c.  106,  §  130.  o         . '                        J 
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In  Sprngg  v.  Binhes^"  it  was  held  by  Lord  Alvanle}-  M.  R.  that  a 
bankrupt  cannot  file  a  bill  for  the  redemption  of  a  mortgage,  in  respect 
of  his  right  to  the  sm-plus  of  his  estate  ;  and  in  Benjield  v.  Solomons^  a 
demuiTcr  was  allowed  to  a  bill  by  a  bankrupt  against  a  mortgagee  of 
estates  in  England  and  Berbice,  for  an  account  and  payment  of  the 
balance  to  the  assignees,  who  were  made  defendants  and  charged  with 
collusion. 

It  may  be  here  stated,  that,  in  general,  the  Court  of  Chancer}'  will 
not  interfere  to  give  relief  in  cases  where  the  part}*  aj^plying  might 
obtain  his  rights  b}-  proceeding  in  bankruptc}'.*  In  Preston  v.  Wilson.^ 
Sir  James  AVigram  V.  C.  said,  "  I  have  had  occasion  to  consider  the 
effect  of  the  Bankrupt  Laws  in  excluding  the  jurisdiction  of  this  Court, 
in  cases  to  which  its  jurisdiction  would  otherwise  extend ;  and  I  was 
stronglv  impressed  with  the  necessity  of  maintaining,  to  the  fullest 
extent  which  ma}'  be  consistent  with  justice,  the  exclusive  jurisdiction 
of  the  Bankrupt  Courts,  in  cases  committed  to  their  administration. 
The  jurisdiction  of  the  Commissioners  of  Bankrupts  is  a  limited  juris- 
diction. They  have  not,  as  this  Court  has,  an  original  and  general 
jurisdiction,  within  which  cases  of  a  given  class  will  fall  of  themselves, 
unless  by  some  special  act  of  the  Legislature  they  are  withdrawn  from 
it.  The  powers  of  the  Commissioners  being  new,  and  derived  from 
special  statutes,  are  limited  by  these  statutes  ;  "  and  his  Honor  added, 
that  he  did  not  find  any  express  powers  given  the  Commissioners  to 
compel  the  assignee  to  assign  a  surplus  to  the  bankrupt,  or  to  dismiss 
a  petition,  or  take  it  off  the  file,  in  a  case  like  that  before  him.  Ac- 
cordingh',  the  plaintiff  was,  under  the  special  circumstances  of  the  case, 
liaving  satisfied  all  his  creditors,  allowed  to  maintain  a  suit  against  the 
defendant  as  mortgagee,  for  the  redemption  of  an  estate  which  had  been 
mortgaged  before  he  presented  his  petition  to  the  Court  of  Bankruptcy, 
under  the  5  &  6  Vic.  c.  IIG,"  notwithstanding  the  objection  of  the  de- 
fendant that  the  estate  of  the  plaintiff  (if  any)  was  vested  in  the  official 

assignee. '^ 

*G1  *  As  a  bankrupt  cannot  file  a  bill  against  strangers  respecting 

property  vested  in  his  assignees  under  the  bankruptcy,  so  it  has 

been  held,  that  he  cannot  maintain  a  suit  against  his  assignees  for  an 

account  of  their  receipts  and  payments  under  the  bankruptcy,  and  for 

2  5  Ves.  583,  589.  6  Repealed  bj'  the  Bankruptcy  Act,  1861 

«  9  Ves.  77,  82;  and  Smith  v.  Moffatt,  L.  (24  &  25  Vic.  c.  134),  §  230,  and  Schedule  G. 

R.  1  Eq.  397;  12  Jur.  N.  S.  22,  V.  C.  W.  f  Preston  v.  Wilson,  5  Hare,  185;  and  see 

*  See  Riches  f.  Owen,  W.  N.  (1808)  158  AV earing  v.  Ellis,  G  De  G.,  M.  &  G.  596;  2 

V.  C.  G. ;  L.  R.  3  Ch.  An.  820,  L.  J.L ;  Bell  ,Tur.  N.  S.  204,  1149.     It  has  been  held  that 

V.  Bird,  L.  R.  6  Eq.  635,  V.  C.  G. ;  Martin  v.  an  insolvent  debtor  who  has  made  a  general 

Powning,  L.  R.  4  Ch.  Ap.  356,  L.  .J.J. ;  Stone  assignment,  mav  on  proof  of  his  ])aving  all 

V.    Thomas,   L.    R.   5   Ch.  Ap.   219,   L.  C. ;  debts  due  at  the"  time  of  his  discharge,  bring 

Phillips  f.  Furber,  18  \V.  R.  479,  M.  R. ;  see  ejectment  in  his  own  name,  for  lands  assigned 

also  I-'orshaw  v.  Mottram,  W.  N.  (1867)  191,  bv  him,  without  anv  formal  re-assignment. 

V.  C.  S.            _  Power  r.  Holman,  2"  Watts,  218.     As  to  dLs- 

6  5  Hare,  185,  192.  claimer  by  the  assignees  in  a  foreclosure  suit, 

see  Ford  v.  White,  16  Beav.  120. 
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payment  of  the  surplus.     This  doctrine  was  clearly  laid  down  by  Lord 
Eldon,  and  has  since  been  acted  upon.^ 

It  is  to  be  observed,  that  whatever  property  a  bankrupt  has,  or,  to 
use  a  technical  expression,  may  depart  with,  becomes,  upon  bank- 
ruptcy, the  property  of  the  assignees,  who  are  to  have  it  for  the  benefit 
of  the  creditors  ;  and  the  circumstance  of  such  propert}-  being  in  a  for- 
eign country,  where  the  Bankrupt  Laws  of  this  country  do  not  prevail, 
makes  no  difference  ;  so  that  a  bankrupt  cannot  maintain  a  suit  in  this 
country,  even  though  the  property  in  respect  of  which  the  suit  is  insti- 
tuted is  in  another  country.^ 

The  rules  with  regard  to  bankrupts  applied,  by  analog}',  to  persons 
who  had  taken  the  benefit  of  the  Insolvent  Debtors'  Acts,  who  were 
equall}'  considered  as  being  devested  of  all  right  to  maintain  a  suit  in 
respect  of  any  surplus  to  which  they  might  eventually  be  entitled  ;  ^  but 
these  provisions  are  no  longer  in  force  ;  *  and  all  persons,  whether 
traders  or  non-traders,  are  now  sul)ject  to  the  Bankrupt  Laws.^ 

But,  although  neither  bankrupts  nor  insolvent  debtors  can  sue  in 
respect  of  their  interest  in  the  surplus  of  the  property,  yet,  as  they  have 
such  an  interest  in  the  surplus  as  is  capable  of  assignment,  it  seems 
that  the  persons  claiming  under  such  assignments,  if  made  for  valuable 
consideration,  may  maintain  bills  respecting  them.  This  appears  to 
have  been  the  opinion  of  Lord  Alvanle^'  M.  R.  in  Spragg  v.  Binkes,^ 
though  his  Lordship  seems  to  have  doubted  whether  the  Court  had  not 
gone  too  far  in  permitting  such  assignments,  and  to  have  held 
that  a  party  could  not  parcel  *  out  a  right  in  accounts  to  be  *62 
taken  to  diflerent  persons,  so  that  every  one  of  these  persons 
might  file  ft  bill  pro  interesse  suo. 

The  cHsability  of  a  bankrupt  to  maintain  a  suit,  does  not  apply  to  a 
bankrupt  who  has  obtained  his  order  of  discharge,  where  he  is  suing  in 
respect  of  property  acquired  after  his  order  of  discharge  has  taken  effect. 

In  most  resi)ects  the  situation  of  an  insolvent  debtor,  as  far  as 
regards  the  right  to  sue  for  property-  acquired  previous  to  his  discharge, 
was  similar  to  that  of  a  bankrupt  whose  order  of  discharge  has  taken 
effect ;  but  there  was  a  material  difference  in  their  situation  with  regard 

1  Saxton  V.  Davis,  18  Ves.  72,  79;  Tarle-  Roberts  v.  Moreton,  W.  N.  (1800)  28:  17  W. 
ton  V.  Hornbv,  1  Y.  &  C.  Ex.  172,  188 ;  Smith  R.  397,  V.  G.  J.  As  to  insolvents  under  5  & 
V.  Moffatt,  L.'R.  1  Eq.  397;  12  Jur.  N.  S.  22,  6  Vic.  c.  116,  see  Wearing  v.  Ellis,  G  I)e  G., 
V.  C.  W. ;  see  Lincoln  v.  Bassett,  9  Gray,  M.  &  G.  596;  2  .Jur.  N.  S.  204,  1149.  A  suit 
355.  for  administration  of  a  deceased  ins(   vent's 

2  Sill  V.  Worswick,  1  H.  Bl.  C65 ;  Himter  estate  niav  be  instituted  bv  a  scheduled  cred- 
V.  Potts,  4  T.  R.  182;  Phillips  v.  Hunter,  2  itor.  Galsworthv  w.  Durrant,  2  De  G.,  1'.  & 
H.  Bl.  402;  Benfield  ».  Solomons,  9  Ves.  77,  J.  460;  7  .lur.  N.  S.  113;  29  Heav.  277;  G 
and  see  lie  Blithman,  L.  R.  2  Eq.  23,  M.  R. ;  Jur.  N.  S.  743 ;  see  Smith  v.  Moffatt,  L.  R.  1 
35  Beav.  219.  Eq.  .397;  12  Jur.  N.  S.  22,  V.  C.  W. 

3  Gill  V.  Fleming,  1  Ridg.  P.  C.  431;  *  The  Bankruptcy  Repeal  and  Insolvent 
Spragg  V.  Binkes,  5  Ves.  583 ;  Dyson  v.  Courts  Act,  1869  (32  &  33  Vic.  c.  83),  §  20, 
Hornbv,  7  De  G.,  M.  &  G.  1;  Cook'y.  Stur-  and  schedule. 

gis,  3  De  G.  &  J.  506;  5  Jur.  N.  S.  475;  5  The  Bankruptcy  Act,  1869,  32  &  33  Vic. 

Troup  V.  Ricardo,  10  Jur.  N.  S.  8.59;  12  W.  c.  71,  §  6. 

R.  1135,   M.  R. ;  13  W.  R.  147,  L.  C. ;  10  6  5  Ves.  583,  589;  Cook  f.  Sturgis,  3  De 

Jur.  N.  S.  1101,  L.  C. ;  Sinith  v.  Moffatt,  L.  G.  &  J.  506;  5  Jur.  N.  S.  475. 

R.  1  Eq.  397;  12  Jur.  N.  S.  22,  V.  C.  W. ; 
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to  aflor-acquircd  property.  A  bankrupt  may,  as  wc  have  seen,  after 
his  order  of  discharge  has  taken  effect,  become  entitled  to  property  in 
the  same  manner  that  he  might  before  his  bankruptcy  ;  ^  but  in  the  case 
of  an  insolvent  debtor,  his  future  property  was  made  liable  to  the  pay- 
ment of  his  debts  contracted  before  his  discharge. 

The  proper  course  by  which  to  take  advantage  of  the  bankruptcy  or 
insolvency  of  the  plaintiff  in  a  suit,  where  such  bankruptcy  or  insolvency 
has  occurred  previously  to  the  filing  of  the  bill,  is  by  demurrer,  if  the 
fact  appears  upon  the  bill ;  -  and  if  the  fact  does  not  so  appear,  it  shoidd 
be  pleaded.  In  Bowser  v.  Hughes,^  which  was  the  case  of  a  plea  to  a 
bill  by  an  insolvent  debtor  against  his  assignees,  and  a  debtor  to  the 
estate,  the  facts  stated  in  the  plea  appeared  upon  the  face  of  the  bill, 
and  yet  the  plea  was  held  good  ;  and  it  has  been  held,  that  as  at  Law 
any  matter  which  arises  between  the  declaration  and  the  plea  may  be 
pleaded,  so  bankruptcy  or  other  matters  arising  between  the  bill  and 
plea  may  be  pleaded  in  Equity.* 

In  pleading  bankruptc}'  it  was  the  rule  that  all  the  facts  should  be  stated 
successively  and  distinctly ;  and  it  was  not  sufficient  to  say  that  a  com- 
mission or  fiat  of  bankruptcy  was  duly  issued  against  the  plaintiff,  under 
which  he  was  duly  found  and  declared  a  bankrupt,  and  that  all  his 
estates  and  effects  had  been  duly  transferred  to  or  become  vested  in  the 
assignees  ;  ^  a  plea  of  bankruptcy  must  have  stated  distinctly  the  trad- 
ing, the  contracting  debts,  the  petitioning  creditor's  debt,  the  act  of 
bankruptcy,  the  commission  or  fiat,  and  that  the  plaintiif  had  been 
found  bankrupt ;  but  it  may  be  doubted  how  far  this  rule  would  now  be 

strictly  enforced.® 
*63  *With  respect  to  the  bankruptcy  of  the  plaintiff  after  the  com- 

mencement of  a  suit,  or  after  plea  and  answer  put  in,  it  seems 
that  the  bankruptcy  of  a  sole  plaintiff  does  not  strictly  cause  an  abate- 
ment, but  renders  the  suit  defective  ;  ^  or,  according  to  the  language  of 
Lord  Eldon,  in  Randall  v.  3Iumford,'^  "this  Court,  without  saying 
whether  bankruptcy  is  or  is  not  strictly  an  abatement,  has  said  that, 

1  Under  the  Bankruptcy  Act,  1861,  since  »  1  Anst.  101. 

rppcal(;(l  by  the  32  &  33  Vic.  c.  83,  §  20,  and  <  Turner  v.  Robinson,  1  S.  &  S.  3 ;  Ser- 

schedule,  the   Court   might,  however,  grant  grove  v.  Mayliew,  2  M'N.  &  G.  97 ;  Lane  t'. 

the  order  of  discharge,  subject  to  any  condi-  Smith,  14  Beav.  49  ;  [Payne  v.  Beech,  2  Tenn. 

tion  touching  after-acquired  property  of  the  Ch.  708.     And  see  infra,  p.  COG,  CO".] 

bankrupt;  gee  24  &  25  Vic.  c.  134,  §  ioO,  rule  ^  Carlcton  v.  Leigliton,  3  Mer.  Ce7,  671; 

3:  and  see  Ex  parte  Grifliths,  10  ,Jur.  N.  S.  Lane  v.  Smith,  14  Beav.  49. 

735,  787,  L.  C.     Property  coming  to  the  bank-  6  gee  Pepper  v.  Henzell,  2  H.  &  M.  486; 

rupt,  between  the  time'  of  pronouncing  the  and  the  Bankruptcy  Act,  1809  (32  &.  33  Vic. 

order  of  discharge  and  the  time  allowed  for  c.   71),   §   10;  post,    p.   69;  but  see  Lane  v. 

appealing  therefrom,  belongs  to  the  bankrupt.  Smith,  14  Beav.  49;  see  Lacy  v.  Rockett,  11 

when  the  order  is  not  recalled  or  suspended  Ala.  100 ;  Seaman  v.  Stoughton.  3  Barb.  Ch. 

on  appeal,  Re  Laforest,  9  Jur.  N.  S.  851;  11  344;  Stone  v.  Parks,  1  Chand.  CO. 

W.  R.  738,  L.  C.  ^  Lee  v.  Lee,  1  Hare,   621;  see  Hobbs  v. 

2  lienfieid   v.   Solomons,   9   Yes.    77,   82;  Dane  Manuf.  Co.,  5  Allen.  581;  [Northman  v. 
Story  Eq.  Pi.  §  495.     [The  plea  need  not  be  Insurance  Companies,  1  Tenn  Ch.  312,  319; 
put  in  under  oath.    Dearden  r.  Villiers,  16  VV.  Swepson  v.  Rouse,  65  N.  C  34.] 
li.  479,  overruling  Joseph  v.  Tuckey,  2  Cox,  2  18  Ves.  427. 
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according  to  the  course  of  the  Court,  the  suit  is  become  as  defective  as 
if  it  was  abated."  * 

The  result  in  practice  of  the  above  principle  is,  that  if  the  assignees 
of  a  bankrupt,  sole  plaintiff,  dc^sire  to  prosecute  the  suit,  they  must 
obtain,  on  motion  -or  petition  of  coiu'se,  an  order  enabling  them  so  to 
do.*  And  upon  the  non-prosecution  of  a  suit  in  which  the  plaintiff  has 
become  bankrupt,  the  defendant,  if  he  wishes  to  get  rid  of  the  suit 
entirely,  must  adopt  a  course  of  proceeding  analogous  to  that  pursued 
whore  the  plaintiff  obtains  an  injunction  and  dies  ;  in  which  case,  the 
defendant  may  move  that  the  injunction  be  dissolved,  unless  the  repre- 
sentatives of  the  deceased  plaintiff  revive  within  a  certain  time ;  ®  he 
must  move  that  the  trustee  may,  within  a  specified  time  (usually  three 
weeks)  after  notice  of  the  order,  take  proper  supplemental  proceedings 
for  the  purpose  of  prosecuting  the  suit  against  him  ;  or  in  default  thereof, 
that  the  plaintiff's  bill  ma}'  stand  dismissed  ; "  where  the  bankruptcy  has 
taken  place  after  decree  the  motion  should  be  that  the  ti'ustee  may, 
within  a  limited  time,  elect  whether  he  will  prosecute  the  suit,  or  that 
in  default  all  further  proceedings  should  be  stayed.'^ 

This  is,  however,  not  a  motion  of  course,  and  the  trustee  must  be 
served  with  the  notice  of  it.^  It  should  also  be  supported  by 
*an  affidavit  ofthe  facts  ;  ^  and  it  is  to  be  observed,  that  the  dis-  *64 
missal  will  be  without  costs,  as  a  barikrupt  cannot  be  made  to 
pa}'  costs. ^  Where,  however,  the  bankruptcy  takes  place  between  the 
hearing  and  judgment,  the  Court  will  not,  before  giving  judgment, 
compel  the  assignees  to  revive.'' 

After  the  bankruptcy  of  the  plaintiff,  the  defendant  cannot  make  the 

3  Rut  see  Sawtelle  v.  Rollins,  23  Maine,  6 ;  V.  C.  G.     For  forms  of  notice  of  motion,  see 

Hilliard  B.  &  I.  397  et  seq.  Vol.  III. ;  and  for  an  order  in  like  case,  see 

•^  Jackson  v.  Riga  Railway,  28  Beav.  75;  Seton,  1278.     The  same  practice  should  be 

for  forms  of  motion  paper  and  petition,  see  followed  where  the  plaintiff  has  executed  a 

Vol.  III.  trust  deed  under  the  Bankruptcy  Act,  18G1 

5  Wheeler  v.   Malins,  4   Mad.    171;  Lord  (2i  &  25  Vic.  c.  134);  Price  v.  Rickards,  L. 

Huntingtower  ?;.  Sherborn,  5  Beav.  380;  Rob-  R.  9  Eq.  35,  V.  C.  J. 

inson   v.    Norton,    10   Beav.    484 ;  Fisher  v.  '  Whitmore    v.    Oxborrow,    1    Coll.    91 ; 

Fisher,  6  Hare,  628 ;  2  Phil.  236  ;  Meiklam  v.  Clarke  v.  Tipping,  16  Beav.  12. 

Elmore,  4  D^  G.  &  J.  208 ;  5  Jur.  N.  S.  904 ;  «  The  plaintiff'  need  not  be  served  ;  Broi\Ti 

Jackson  V.  Riga  Railway,  28  Beav.  75;  Bon-  v.  Rogers,  22  July,.1869,  Reg.  Lib.  2168,  V. 

cicault  r.  Delalield,  10  Jiir.  N.  S.  937;  12  W.  C.  J.,   where  the 'order  was   directed   to  be 

R.  1025,  V.  C.  W. ;  10  Jur.  N.  S.  1063;  13  drawn  up  without  notice  to  the  i)laintiff;  and 

W.  R.  64,  L.  .T.J. ;  Simpson  v.  Bathurst,  L.  see  form  of  order,  Seton,  1278,  No.  6.     See 

R.  5  Ch.  Ap.  193,  L.  (J.  contra,   Vestris   v.  Hooper,  8  Sim.  .570;  see 

C  See  Storv  Eq.  PI.  §  349  and  note;  Sedg-  also  Randall  v.   Mumford.   18  Vcs.  424,  428; 

wick  V.  Cleveland,  7  Paige,  287,  290;  Garr  v.  Wheeler  v.  Malins,  4  Mad.  171.     As  to  the 

Gower,  9  Wend.  649;  2  Barb.  Ch.  Pr.  65,  66.  proper  time  for  making  the  application,  see 

This  is  the  course  before  decree  ;  after  decree,  Sharp  v.  Hullett,  2  S.  &  S.  496. 

the  motion  should  ask  to  stay  all  further  pro-  i  Porter  v.  Cox,  5  Mad.  80. 

ceedings  :  Clarke  «.  Tipping,  16  Beav.  12;  and  2  Wheeler  v.  Malins,  4  Mad.  171;  Lee'i\ 

see  Wiiitniore  v.  Oxborrow,  1  Coll.  91 ;  and  Lee,  1  Hare,  621 ;  Meiklam  v.  Elmore,  4  De 

an  application  by  the  defendant  for  an  order  to  G.  «S:  J.  208;  5  Jur.  N.  S.  904;  Boucicault  r. 

revive  under  15  &  16  Vic.  c.  86,  §  52,  after  Delafield,  10  Jur.  N.  S.  937;  12  W.  R.  1025, 

decree,  was  refused.  Maw  v.  Pearson,  12  \V.  V.  C.  W. ;  10  Jur.  N.  S.  1063;  13  W.  R.  64, 

R.  701,  M.  R. ;  where  the  bankruptcy  has  oc-  L.  JJ. 

curred  in  a  foreign  country,  see  Boiirbaud  v.  ^  Boucicault  v.  Delafield,  12  W.  R.  8,  V. 

Bourbaud,  12  W.  R  1024,"  V.  C.  W. ;  Clem-  C  W. 
ent  V.   Langthorn,  W.    N.  (1868)  181,    186, 
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ordinary  motion  to  dismiss ;  and  in  Sellas  v.  Dawson,*  Lord  Thuilow 
hold  that  such  an  order,  pending  the  bankruptc}'  of  the  plaintiff,  was  a 
nullity,  and  therefore  refused  to  discharge  one  obtained  under  suih 
circumstances. 

The  rule  of  practice,  bj'  which  a  defendant  is  required  to  give  notice 
to  the  trustee  in  the  case  of  the  bankruptcy  of  a  plaintiff,  is  confined  to 
the  case  of  a  sole  plaintiff,  who,  becoming  bankrupt,  is  supposed  to  be 
negligent  of  what  is  sought  by  the  bill,  and  the  Court,  to  prevent 
surprise  and  save  expense,  requires  notice  to  be  given  to  the  tnistee ; 
but  there  is  no  instance  where  the  Court  has  taken  upon  itself  to  inter- 
pose the  rule  where  there  are  two  plaintiffs,  one  of  whom  is  solvent  and 
the  other  insolvent ;  for  it  is  as  competent  to  the  solvent  plaintiff  as  it 
is  to  the  trustee,  to  rectify  the  suit.' 

In  the  case  of  an  injunction  granted  at  the  suit  of  a  plaintiff  who  after- 
wards becomes  bankrupt,  the  practice  which  has  been  adopted  is  to 
require  the  bankrupt  to  bring  the  trustee  before  the  Court ;  and  the 
Court  will  make  an  order  to  dissolve  the  injunction  and  dismiss  the  bill, 
unless  the  trustee  shall  be  brought  before  it  within  a  reasonable  time  ; 
which  order,  it  seems  may  be  served  upon  the  bankrupt  alone,  as  it  is 
supposed  that  the  bankrupt  will  find  the  means  of  giving  the  trustee 
notice.^     Such  an  order  will  also  be  without  costs. 

AVhere  the  trustee  elects  to  continue  the  suit  and  obtains  a  supple- 
mental order  authorizing  him  to  prosecute  it,  he  becomes  liable  to  the 
costs  of  the  suit  from  the  commencement ; ''  and,  where  the  plaintiff  had, 
previouslj'  to  his  bankruptcy  and  the  supplemental  order,  been  ordered 
to  pay  the  costs  of  a  proceeding,  the  proceedings  in  the  suit  were  stayed 

until  the  payment  of  such  costs.* 
*65  *A  suit  does  not  abate  by  the  death  or  change  of  the  trustee 

plaintiff,  but  the  Court  ma}',  upon  the  suggestion  of  such  death 
or  change,  allow  the  suit  to  be  prosecuted  in  the  name  of  the  survivino- 
or  new  trustee.^  An  order  is  necessary  for  this  purpose,  which  ma}'  be 
obtained  on  motion  or  petition  of  course.^ 

It  was  formerly  necessary,  in  all  actions  where  the  assignees,  either 
as  plaintiffs  or  defendants,  claimed  property  under  the  bankrupt,  to 
prove  strictly  the  three  requisites  to  support  the  commission,  viz.  the  trad- 
ing, the  act  of  bankruptcy,  and  the  petitioning  creditor's  debt,  as  well  as 

■»  2  An«t.  458,  n.;    S.   0.  twm.   Sellers  v.  7  Poole  v.  Franks,  1  Moll.  78. 

Dawson.  2  Dick.  738;  Robinson  v.  Norton,  10  8  Cook  v.  Hathawav,  L.  R.  8  Eq.  012,  Y. 

Bcav.  484.     The  motion  cannot  be  made  after  CM.;  and  see  Chap.' XIX.  §  1.     BlsmiJslno 

the  execution  by  the  plaintiff  of  a  trust  deed  Bills  muj  Stnyinn  Proreedinr/s. 

uuder  the  Bankruptcy  Act,  1801  (24  &  25  Vic.  i  12  &  13  Vic.  c.  lOG,  §  1.57.     This  section 

c.  134);  Price  v.  Kickards,  L.  R.  9  Eq.  35,  V.  applies  only  to  the  case  of  trustees  suinj;  as 

K %.   ij-          -.r  plaintiffs,   see  Gordon   v.  Jesson.   16    Beav. 

^  (  addick  V.  Ma.sson,  1  Sim.  501 ;  Latham  440;  the  practice  with  respect  to  trustees  as 

r.  Kennck.  1  Sim.  502;  Kclininster  v.  Pratt,  defendants  will  be  stated  in  the  next  chapter; 

1  Hare.  0-32;  but  see  Ward  r.  Ward,  8  Beav.  and  see  Man  v.  Rickets,  1  Phil.  017;  Meml- 

"'I'-rJ'   ,"T'-  '•"'■*=  ^-  ■'"'■•  5'^2.  ham  V.  Robinson,  1  M.  &  K.  217;  Lloyd  v. 

6  I.aiidall  V.  Miimford,  10  Ves.  424,  428;  Wariuic.  1  Coll.  530. 

\\  heeler  v.   Malins,  4  Mad.   171.     It  would  2  I-V  forms  of  motion  paper  and  petition, 

?ecm  that  under  the  present  ))ractice  the  trus-  see  Vol.  III. 
tee  should  be  served  with  notice  of  the  motion. 
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that  the  commission  was  regularly  issued,  and  the  assignment  duly  exe- 
cuted to  the  assignees.  Upon  failure  of  proving  any  one  of  these  matters 
(the  proof  of  wiiich  added  considerably  to  the  costs  of  an  action,  and 
was  often  difOcult  to  be  established  by  strict  rules  of  evidence),  the  as- 
signees were  nonsuited,  and  thus  frequently  prevented  from  recovering 
a  just  debt  due  to  the  bankrupt's  estate.  To  provide  in  some  measure 
for  this  evil,  certain  provisions  were  contained  in  the  former  Bankruptcy 
Acts,  with  respect  to  what  should  be  considered  sufficient  evidence  of 
these  facts  ;  but  many  difficulties,  and  much  discussion,  ensued  under 
these  provisions  ;  and  it  is  now  enacted,^  to  tlie  effect,  that  if  the  bank- 
rupt do  not  dispute  the  fiat  or  petition  within  certain  limited  periods, 
the  Gazette  shall  be  conclusive  evidence  of  the  bankruptcy,  as  against 
the  bankrupt,  and  against  all  persons  whom  the  bankrupt  might  have  sued 
if  not  adjudged  bankrupt ;  and  even  the  circumstance  that  the  bankrupt 
is  an  infant  will  not  prevent  the  Gazette  being  conclusive  ;  •*  and  it  is 
also  enacted  to  the  effect,  that  in  any  action  or  suit,  other  than  an  action 
or  suit  brought  by  the  assignees  for  any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  an  action  had  he  not  been  adjudged 
bankrupt,  and  whether  at  the  suit  of  or  against  the  assignees,  no 
proof  shall  be  required  of  the  petitioning  creditor's  debt,  or  of  the 
trading,  or  act  of  bankruptcy,  respectively,  unless  notice  be  given  that 
these  matters  will  be  disputed.^ 

It  was  held  under  the  old  law,  that  where  the  defendants  to  a  suit, 
brought  by  the  assignees  of  a  bankrupt,  were  infants,  they  would  be 
entitled  to  dispute  the  validit}-  of  the  bankruptcy,  without  giving 
the  notice  required  by  the  Act.  This  was  decided  by  *Sir  John  *66 
Leach  V.  C.  in  the  case  of  Bell  v.  Tinney,'^  in  which  a  bill  was 
filed  by  the  assignees  of  a  bankrupt  to  set  aside  a  settlement  which  had 
been  made  by  the  bankrupt  upon  his  wife  and  children.  The  words  of 
the  present  statute  seem  to  be  sufficient  to  meet  such  a  case,  and  render 
it  clear  that,  even  as  against  infant  defendants,  the  Gazette  shall  be 
conclusive  evidence  of  the  bankruptcy.^ 

Where  a  plaintiff,  suing  under  the  former  practice  as  assignee  in 
bankruptcy,  had  not  been  actually  appointed  assignee  at  the  time  of 
filing  the  bill,  but  before  the  hearing,  he  was  so  appointed  as  from  a 
date  antecedent  to  the  filing  of  the  bill,  it  was  held  that  he  was  entitled 
to  maintain  the  suit.^ 

3  12  &  13  Vic.  c.  106,  §  233;  Taylor  on  i  4  Mad.  372. 

Evid.  §§  1477,  1556.  2  And  it  is  now  provided  that  the  prodiic- 

4  In  re  West,  3  De  G.,  M.  &  G.  108.  tion  of  a  copy  of  the  London  Gazette  con- 

5  12  &  13  Vic.  c.  106,  §§  234,  235;  Taylor  taiiiing  a  copy  of  the  order  of  the  Court  of 
on  Evid.  §§  1556  A.,  1559;  Pennell  ».  Home,  IJankruptcy  adjudging  the  debtor  to  be  a 
3  Drew.  337  ;  and  see  Lee  v.  Dennistoun,  29  bankrupt,  is  conclusive  evidence  in  all  legal 
Heav.  465,  where  Sir  John  Roniilly  JI.  K.  proceedings  of  the  debtor  iiaving  been  didy 
held  the  provisions  to  be  inapplicable  to  the  adjudged  a  bankrupt  and  of  tlif  date  of  the 
present  practice  in  Chancery;  but,  in  exer-  adjudication.  The  Haiikrupliy  Act,  J869 
cise  of   the  general   jurisdiction   which    the  (32  &  33  Vic.  c.  71),  §  10. 

Court  possesses  over  ))lcadings,  gave  the  de-  3  Barnard  v.  Ford,  Carrick  r.  Ford,  L.  R. 

fendants  ten  days  from  the  date  of  the  appli-       4  Ch.  Ap.  247,  L.  JJ. 
cation,  within  which  to  give   notice  of  the 
iuteution  to  dispute. 
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Section  V. — Infants. 

"We  come  now  to  the  consideration  of  those  disqualifications  which 
ineajiacitate  a  person  from  maintaining  a  suit  alone,  but  do  not  prevent 
his  suing,  provided  his  suit  be  supported  by  another  person.  Such  dis- 
qualifications arise  from  Infanc}',  Idiocy,  Lunacy  or  imbecility  of  mind, 
and  Marriage.  With  respect  to  infants,  idiots,  lunatics,  and  persons 
of  weak  minds,  the  law  considers  that,  by  reason  of  the  immatui-ity  or 
imbecility  of  their  intellects,  they  are  incapable  of  asserting  or  protect- 
ing their  own  rights,  or  of  forming  a  judgment  as  to  the  necessity  of 
applying  for  protection  or  redress  to  the  tribunals  of  the  country  ;  it 
therefore  requires,  that  whenever  it  is  necessary  that  application  should 
be  made  on  their  behalf  to  a  Court  of  justice,  such  application  should 
be  supported  by  some  person,  who  may  be  responsible  to  the  Court  that 
the  suit  has  not  been  wantonly  or  improperly  instituted.  "With  respect 
to  married  women,  their  incapacity  does  not  arise  from  want  of  reason, 
but  from  the  circmnstance  that,  by  the  law  of  this  country,  the  property 
of  all  women  in  a  state  of  coverture  vests  in  the  husband  ;  the  conse- 
quence of  which  is,  that,  as  a  general  rule,  no  suit  can  be  maintained 
by  the  wife  without  her  husband  being  made  a  party. 

In  consequence  of  their  incapacit}-,  persons  under  disabilitj'  are  unable 

to  compromise  their  rights  or  claims,  but  where  these  rights  and  claims 

are  merely  equitable  the  Court  of  Chancery  ma}',  in  general,  order  the 

trust  property  to  be  dealt  with  in  whatever  mode  it  may  consider 

*67       to  be  for  the  benefit  of  cestuis  que  trust  who  *  are  under  disability  ; 

and  therefore  has  power  to  compromise  such  rights  or  claims.'^ 

In  the  present  section,  the  attention  of  the  reader  will  be  directed  to 
the  peculiarities  in  the  practice  of  the  Court,  arising  from  the  circum-  * 
stance  of  the  party,  or  one  of  the  parties  suing,  being  an  infant. 

The  laws  and  customs  of  ever}^  country'  have  fixed  upon  particular 
periods,  at  which  persons  are  presumed  to  be  capal)le  of  acting  with 
reason  and  discretion.  According  to  the  law  of  this  country,  a  person 
is  styled  an  infant  until  he  a'ttains  the  age  of  twenty-one  years,  which 
is  termed  his  full  age.^ 

An  infant  attains  his  full  age  on  the  completion  of  the  day  which  pre- 
cedes the  twenty-first  anniversarj'  of  his  birth ;  but,  as  the  law  will 
make  no  fraction  of  a  day,  he  may  do  any  act  which  he  is  entitled  to  do 
at  full  age,  during  any  part  of  such  day.  Thus,  it  has  been  adjudged, 
that  if  one  is  born  on  the  1st  of  February,  at  eleven  at  night,  and  on 
the  last  day  of  January,  in  the  twenty-first  year  of  his  age,  at  one  in 

"^  Brooke  v.  Lord  Mostyn,  2  De  G.,  J.  &  of  majority  of  females  is  fixed  by  the  Consti- 

8.  37.'i,  415;    10  Jur.  N.  S".   1114,   1110;    and  tutiori  of  Vermont  at  eif,'httcn  vears.    Yoimg 

»ee  Wilton  v.  Hill,  25  L.  J.  Cli.  150,  V.  C.  v.   Davis,  Bravt.  124;  Sparhawk  v.  Buel,  9 

K. ;  Wall  V.  lir^-ers,  L.  R.  9  Kq.  58,  M.  R.  Vt.  41. 


2  Jacob' s  Law  Diet.  tit.  Infant.     Tlie  age 
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the  morning,  lie  makes  his  will  of  lands  and  dies,  it  is  a  good  will,  for 
he  was  then  of  full  age.* 

Although,  for  many  purposes,  an  infant  is  under  certain  legal  inca- 
pacities and  disabilities,  there  is  no  doubt  that  a  suit  may  be  sustained 
in  any  Court,  either  of  Law  or  of  Equity,  for  the  assertion  of  his  rights, 
or  for  the  security  of  his  property  ;  and  for  this  pur[)0se,  a  child  has 
been  considered  to  have  commenced  his  existence  as  soon  as  it  is  con- 
ceived in  the  womb.*  Under  such  circumstances,  it  is  termed  in  law 
an  infant  en  ventre  sa  mere,  and  a  suit  may  be  sustained  on  its  behalf; 
and  the  Court  will,  upon  api)lication  in  such  suit,  grant  an  injunction  to 
restrain  waste  from  being*  connnitted  on  his  property.'^  In  Robinson  v. 
Litton,^  Lord  Haixiwicke  seems  to  have  considered,  that  the  point  that  a 
Court  of  Equity  would  grant  an  injunction  to  stay  waste  at  the  suit  of 
an  infant  en  ventre  sa  mere,  though  it  had  often  been  said  arguendo^  had 
never  been  decided  ;  but  it  seems  that,  though  Lord  Ilardwicke  was 
not  aware  of  the  circumstance,  such  an  injunction  was  actually  granted 
by  Lord  Keeper  Bridgman.'' 

But  although  an  infant  may  maintain  a  suit  for  the  assertion  of  his 
rights,  he  can  do  nothing  which  can  bind  himself  to  the  perform- 
ance *of  any  act ;  and  therefore,  where  from  the  nature  of  the  *68 
demand  made  by  the  infant  it  would  follow  that,  if  the  relief 
sought  w^ere  granted,  the  rules  of  iuutualit}'  would  require  something  to 
be  done  on  his  part,  such  a  suit  cannot  be  maintained.  Thus,  it  has 
been  held  that  an  infant  cannot  sustain  a  suit  for  the  specific  perform- 
ance of  a  contract ;  because,  in  such  cases,  it  is  a  general  principle  of 
Courts  of  Equity  to  interpose  only  where  the  remetly  is  mutual,  and  if 
a  decree  were  to  be  made  for  a  specific  performance,  as  prayed  on  the 
part  of  the  infant,  there  would  be  no  power  in  the  Court  to  compel  him 
to  perform  it  on  his  part,  either  b}"  paying  the  monc}'  or  executing  a 
conveyance.^ 

Although  an  infant,  as  we  have  seen,  is  in  general  caj)able  of  main- 
taining a  suit,  yet,  on  account  of  his  supposed  want  of  discretion,  and 
his  inabilitj'  to  bind  himself  and  make  himself  liable  to  the  costs,  he  is 
incapable  of  doing  so  without  the  assistance  of  some  other  person,  who 
may  be  responsible  to  the  Court  for  the  proprietj'  of  the  suit  in  its  in- 
stitution and  progi'css."'^  Such  person  is  called  the  next  friend  of  the 
infant ;  and  if  a  bill  is  filed  on  behalf  of  an  infiuit  without  a  next  friend, 

8  Salk.  44,  625;    1  Ld.  Rav.   480;    2  id.  5  See  Miisgrave  v.  Parrj',   2  Vern.    710; 

1096:  1  Bla.  Com.  4ti3 ;  1  Jarman  on  Wills,  Storv  Kq.  PI.  §  59,  note. 

29:    Herbert  i'.  Torhall,    1  Sid    142;    S    C.  «  3  Atk.  209,  211;  see  also  Wallis  v.  Hod- 

Piaym.  84;    State  v.  Clark,  3  Harring.  557;  son,  2  .\tk.  117. 

Hamlin  v.  Stephenson,  4  Dana,  597.     As  to  ''  Lutterel's  case,  cited  Prec.  Ch.  50. 

fractions  of  a  day,  and  when  they  will  and  i  Flight  t).  lioliand,  4  Kuss.  298;  Hargrave 

■will  not  be  regarded  in  the  law,  see  D'Obree,  v.  Hargrave,  12  Heav.  408;  but  see  Allen  v. 

>.'a-/?arte,  8  Sumner's  Ves.  83,  note  (rt);  Lester  Davidson,  10  Ind.  416. 

V.  Garland,  15  id.  248.  note  (3);  [Murfree  v.  2  Hoyt  v  Hilton,  2  Edw.  Ch.  202.     There 

Camiack,  4  Yer.  270;  Berry  v.  Clements,  9  must   be  a  ne.xt  friend  for  everj' application 

Hum.  312;  S.  C,  on  appeal",   11    How.   398;  on  behalf  of  an  infant.  Cox  v.  Wright,  9  Jur. 

Plowman  v.  Williams,  3  Tenn.  Ch.  181.]  N.  S.  981;  11  W.  H.  870,  V.  C.  K.;  see  also 

*  See  Wallis  t>.  Hodson,  2  Atk.  117.  Stuart  v.  Moore,  9  II.  L.  Cas.  440;  4  Macq. 
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the  defendant  may  move  to  have  it  dismissed  with  costs,  to  be  paid  by 
the  solicitor.  In  a  case,  however,  where  a  bill  was  filed  by  the  plaiutilf 
as  an  adult,  and  it  was  afterwards  discovered  that  he  was  an  infant  at 
the  time  of  filing  the  bill,  and  still  continued  so,  whereupon  the  defend- 
ant moved  that" the  bill  might  be  dismissed,  with  costs  to  be  paid  by 
the  plaintirt's  solicitor,  the  V ice-Chancellor  made  an  order  that  the 
plaintiff  should  be  at  liberty  to  amend  his  bill,  by  inserting  a  next 

friend.'' 

When  an  infant  claims  a  right,  or  suffers  an  injury,  on  account  of 
which  it  is  necessary  to  resort  to  the  Court  of  Chancery,  his  near- 
*C9  est  relation  is  supposed  to  be  the  person  who  will  take  him  *un- 
der  his  protection,  and  institute  a  suit  to  assert  his  rights  ;  ^  and 
it  is  for  this  reason  that  the  person  who  institutes  a  suit  on  behalf  of  an 
infant  is  termed  his  next  friend.  But,  as  it  frequently  happens  that 
the  nearest  relation  of  the  infant  is  the  person  who  invades  his  rights, 
or  at  least  neglects  to  give  that  protection  to  the  infant  which  his  con- 
sanguinity or  affinity  calls  upon  him  to  give,  the  Court,  in  favor  of  in- 
fants, will  permit  any  person  to  institute  suits  on  their  behalf;^  and 
whoever  thus  acts  the  part  which  the  nearest  relation  ought  to  take,  is 
also  styled  the  next  friend  of  the  infant,  and  is  named  as  such  in  the 
biU.3  And  although  an  infant  has  a  guardian  assigned  him  by  the 
Court,  or  appointed  by  will,  yet,  where  the  infant  is  plaintiff,  the  course 
is  not  to  call  the  guardian  by  that  name,  but  to  call  him  the  next  friend. 
.But  where  the  infant  is  defendant,  the  guardian  is  so  called :  and  if 
•the  guardian  be  so  called  where  the  infant  is  plaintiff,  it  is  no  cause  of 
.demurrer.* 

^Before  the  name  of  any  person  is  used  as  the  next  friend  of  an  infant, 

II   L  1    36  n.;   7  Jur.  N.  S.  1129.     [In  Ex  attaining  his  majority."     Parke  B.,  Morgan 

parte  Brocklebank,  G  Cli.  Div.  358,  it  was  v.  Thorne,  7  M-  &  W.  400,408.     In  England, 

held  that  an  infant  creditor  niav  issue  a  debt-  a  prochem  ami  is  treated  as  an  olHcer  of  the 

or's  siJinnions  in  bankruptcy  in'his  own  name  Court  and  responsible  accordnigly.     Morgan 

without  a  next  friend.]    An  infant,  bv  being  v.  Thorne,  7  M.  &  W.  400.     In  this  case,  the 

made  nartv  to  a  suit,  becomes  thereby  a  ward  rights  and  duties  of  a  prochein  ami  are  largely 

of  Court,  (Jvnn  v.  Gilbard,  1  Dr.  &"  S.  356;  discussed,     [^ee  also  Simpson  v.  Alexaikler, 

7  Jur.  N.  S."91-,  and  see  lie  Hodge's  Trust,  6  Coldw.  630. T 

3  K.  &  J  213;  3  Jur.  N.  S.  800.     Where  a  ^  Flight  r.  Bolland,  4  Russ.  298. 

plaintiff  files  a  bill  as  an  infant,  infancy  is  a  ^  See  Bank  of  the  United  States  v.  Ritchie, 

material  allegation,  and  m'ust  be  prove.l  or  8  Peters    128.                                  r^,     q^c     o^p 

admitted  bv  the  answer.     Boyd  v.  Boy.l,  0  ^  Andrews  r.  Cradock,  Prec.  Ch.  376;  see 

(;ill&  J.25;  see  Shirley  I'.  Ilagar,  3  Blackf.  Cross  r.  Cross,  8  Beav.  455.    [I  he  father  of  an 

228  and  note ;  Ilanlv  v.  Levin,  5  Ham.  227.  infant,   if  a  proper  person,  is  entitled,  even 

As  to  the  time  for  appointing  a  j»roc/iem  after  a  decree  for  an  account,  to  be  substituted 

ami,  see  Wilder  •«.  Ember,    12    Wend.   191;  as  next  friend  in  place  of  a  next  friend  who 

Matter  of  Erits,  2  Paige,  374;  i'itch  v.  Fitch,  instituted  suit  without  notice  to  him.     \\  oolf 

is  Wend.  513:  Haines  v.  Oatmaii,  2  Doug-  v.  Pemberton,  6  Ch.  Div.  19.]     A  defendant, 

lass,  430.     In  Massachusetts,  the  next  friend  however,  may  not  be  next  Iriend,  Payne  /;. 

will  be  admitted  Iv  the  Court  without  any  Little,  13  Beav.   114;  Anon.,  11  Jur.  2;j8,  V. 

•  other  record  than  the  recital  in  the  count.  C.  E.     [Hut  when  the  husband  was  a  defeiid- 

Miles   V.    Bovden,    3    Pick.    213.     See   also  ant  in  right  of  his  wife,  and  next  friend  of  the 

Trevet   v.    Creath,    Breese,    12;    Judson    v.  infant  plaintiff,  his  name  was  stricken  out  as 

Bianchard,  3  Conn.  579.  defendant,  and  the  wife  given   liberty  to  de- 

"Tbe  law  knows   no  distinction  between  fend  separately.     Lewis  r.  Nolibs,  8  Ch.  Div. 

infants  of  teiuler  and  of  mature  years;  and  591.] 

as  no  special  authority  to  sue  is  requisite  in  ^  Ld.  Red.  25. 

the  case  of  an  infant" just  born,  so  none  is  «  Tolh.     17-3;    Wyatt's    P.     K-.  224:    see 

requisite  from  an  infant  on  the  very  eve  of  Holmes  v.  Field,  12  111.  424.     An  intaut  may 
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he  must  sign  a  written  authority  to  the  solicitor  for  that  purpose,  which 
authority  is  filed  with  the  bill.^ 

As  any  person  may  institute  a  suit  on  behalf  of  an  infant,  it  fre- 
quently occurs  that  two  or  more  suits  for  the  same  purpose  are  insti- 
tuted in  his  name,  by  different  persons,  each  acting  as  his  next  friend  ; 
in  such  cases,  the  Coiu-t  will,  where  no  decree  has  been  made  in  any  of 
the  suits,  direct  an  inquiry  to  be  made  at  cham])ers  as  to  which  suit  is 
most  for  his  benefit ;  and,  when  that  point  is  ascertained,  will  stay  the 
proceedings  in  the  other  suits.®  Where  no  decree  has  been  made  in 
any  of  the  suits,'  and  they  are  all  attached  to  the  same  branch  of  the 
Court,  and  none  of  them  are  in  the  paper  for  hearing,  such  inquiry  will 
be  directed  on  an  ex  parte  motion :  ^  the  Court  being  satisfied,  in  the 
first  instance,  with  the  allegation  that  the  suits  are  for  the  same  pur- 
pose.^ Where  the  suits  are  attached  to  different  branches  of  the 
Court,  an  order  *must  be  obtained,  in  the  first  instance,  for  *70 
the  transfer  of  one  of  the  suits,  so  that  they  may  both  be  before 
the  same  Judge  ;  ^  and  the  order  for  the  inquiry  is  obtained  on  special 
motion,  of  which  notice  must  be  given  to  the  other  parties  to  the  suits. '^ 
The  order  for  the  inquiry  should  be  made  in  both  suits,  and  does  not 
of  itself  stay  the  proceedings  in  the  suits  ;  ^  and  the  amendment  of  one 
of  the  bills,  pending  the  inquiry,  does  not  stay  the  inquiry.*  When  the 
result  of  the  inquir}-  has  been  certified,  any  application  that  may  be 
necessar}^  is  made  by  motion,  on  notice.  Under  special  circumstances, 
the  Court  maj^  upon  motion,  on  notice,  make  an  order  staging  the  suits, 
without  directing  an  inquiry.* 

If  upon  the  inquiry,  it  appears  that,  although  it  would  be  beneficial 
to  the  infant  to  prosecute  the  first,  3'et  it  will  be  more  beneficial  to  him 

sue  by  his  next  friend,  notwithstanding  he  and  V.  C.  Stuart,  29  June,  1859,  and  9  Nov. 

have  a  guardian,  if  the  guardian  do  not  dis-  1859.     Compare  Duffort  v.  Arrnwsmitii,  5  De 

sent.      Thomas   v.    Dike,    11   Vt.    273;    see  G  ,  M.  &  G.  43-t.     The  order  for  transfer  is 

Trask  v.   Stone,  7  Mass.   2-tl.     The  general  made  by  the  L.  C.  or  L.  JJ.,  and  the  M.  R.  if 

guardian  of  infants  cannot  tile  a  bill  in  his  transferred  from  or  to  the  M.  R.  (5  Vic.  c.  5, 

own  name  to  obtain  possession  of  the  property  §  30),  and  by  the  L.  C,  or  L.   JJ.,  alone,  in 

of  his  wards.     But  he  must  tile  it  in  the  name  other  cases;"  but  the  order  will  not  be  made, 

of  the  infants,  as  their  next  friend.     Bradley  unless  the  consent  of  tJie  Judges  from  and  to 

V.  Amidon,  10  Paige,  235.     [And  if  he  sues  in  whom  the  cause  is  transferred  Is  first  obtained, 

their  name  as  their  general  guardian,  he  will  Such  consent  is  usually  signified,  as  of  course, 

be  treated  as  a  next  friend.     Simpson  v.  Alex-  on  the  matter  being  mentioned  by  the  coun- 

ander,  6  Coldw.  619.]     The  Court  never  ap-  sel  of  the  party  moving.     Formerly,  it  would 

points  a  guardian  to  prosecute  for,  but  only  seem   that   the  order  for   inquiry"  might  be 

to  defend,  an  infant  party.     Priest  v.  Hamil-  made  by  either  Court,  without  either  of  fiie 

ton,  2  Tvler,  44.  causes  being  transferred,  Starten  v.  Barlholo- 

fi   15  &  10  Vic.  c.  8(5,  §  11.     In  an  injunc-  mew,  5  Beav.  372. 
tion  case  the  authority  was  permitted  to  be  2  gge  Bond  v.  Barnes,  2  De  G.,   F.   &.  J. 

filed  the  dav  after  an  information.     Attornev-  387.     For  form  of  notice  of  motion,  see  Vol. 

General  v.'  Murray,  13  W.   R.  65,  V.  C.  K.  III. 
For  form  of  authofitv,  see  Vol.  III.  3  VVestbv  v.  VVestby,  1  De  G.  &  S.  410; 

6  Ld.    Red.    27 ;  "Mortimer    v.    West,     1  11  Jur.  764. 

Swanst.  358 ;  Story  Eq.  PI.  §  60.  *  Goodale  v.  Gawthorne,  1  M'N.  &  G.  319, 

7  Rundle  V.  Run'dle,  11  Beav.  33.  323;  but  it  is  irregular,  in  such   a  case,  to 

8  F'or  forms  of  motion  paper,  and  notice  of  obtain  an  order  of  course  to  amend,  Fletcher 
special  motion,  see  Vol.  III.  v.  Moore,  11  Beav.  617. 

9  Sullivan  v.  Sullivan,  2  Mer.  40.  fi  Staniland  v.  Staniland,  M.   R.,  21  Jan., 
1  Tliis  was  the  course  pursued  in  Knight  v.       1864;  and  see  Frost  v.  Ward,  12   \V.  K.  285, 

Knight,  L.  JJ.,  and  M.  R.,  29  June,  1859,       L.  JJ.;  2  De  G.,  J.  &  S.  70. 
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to  prosecute  a  subsequent  suit,  the  Court  will  sta}-  the  first  suit,  and 
give  the  next  friend  his  costs. ^  Where  a  decree  has  been  made  in  any 
of  the  suits  it  is  not  usual  to  direct  an  inquiry,'  but  the  other  suits  will 
be  stayed :  liberty  being  given  to  each  of  the  next  friends  in  the  stayed 
suits  to  apply  for  the  conduct  of  the  suit  in  which  the  decree  was  made.^ 
When  another  next  friend  takes  upon  himself  to  file  a  second  bill,  it  is 
incumbent  upon  him  to  show  some  defect  in  the  first  suit,  or  a  decided 
preference  in  the  second ;  if  their  merits  are  only  equal,  the  priority 
must  prevail.^ 

As  a  check  to  the  general  license  to  institute  suits  on  behalf  of  infants, 
the  Court  wiU,  upon  the  application  of  the  defendant,  or  of  any  person 
acting  as  next  friend  of  the  plaintiff  for  the  purpose  of  the  application,^" 
where  a  strong  case  is  shown  that  a  suit  preferred  in  the  name  of  an 
infan.  's  not  for  the  infant's  benefit,  or  is  instituted  from  improper  mo- 
tives, direct  an  inquiry  concerning  the  propriety  of  the  suit ;  "   but  an 

objection  at  the  hearing  to  the  propriety  of  the  suit  was  held  too 
*71       late.^^     If,  upon  such  inquiry,  it  *  appears  that  the  suit  is  not  for 

the  benefit  of  the  infant,  either  the  proceedings  wiU  be  stayed, ^ 
or  else,  if  there  is  no  excuse  for  the  fact  of  the  suit  having  been  insti- 
tuted, the  biU  will  be  dismissed  with  costs,  to  be  paid  by  the  next 
friend  ;  -  and  in  the  case  of  Sale  v.  Sale,^  where  it  appeared  clearly  upon 
aflSdavits  that  the  suit  was  commenced  by  the  next  friend,  to  promote 
his  own  views,  and  not  for  the  behefit  of  the  infant.  Lord  Langdale  M. 
R.  summarily,  and  without  a  reference  to  the  Master,  made  such  an 
order.  And  where  an  application  was  made,  on  behalf  of  the  defend- 
ants, that  the  next  friend  of  the  infant  plaintiff  be  restrained  from 
fuither  proceeding  with  the  suit,  and  for  a  reference  to  the  Master  to 
appoint  a  new  next  friend  to  conduct  it  in  his  stead :  which  application 
was  supported  by  strong  affidavits,  to  show  that  the  suit  had  in  fact 
been  instituted  from  improper  motives,  for  the  purpose  of  benefiting 
the  solicitor,  at  whose  request  the  person  named  as  next  friend  (who 
was  a  stranger  to  the  family,  and  had  lately  held  the  situation  of  farm 
servant  or  bailiff  at  monthly  wages) ,  had  consented  to  act  as  such,  the 
Master  was  directed  to  inquire,  not  only  whether  the  suit  was  for  the 
benefit  of  the  infant,  but  whether  the  next  friend  was  a  fit  and  proper 
person  to  be  continued  in  that  character.    The  Master  was  also  directed 

8  Starten  v.  Bartholomew,  6  Beav.  143.  12  Lacy  v.  Burchnall,  3  N.  R.  293. 

7  Tavlor  v.  Oltlham,  Jac.  527;  but  see  '  Ld.'Red.  27;  see  also  Da  Costa  v.  Da 
Harris V  Harris,  10  \V.  R.  31,  V.  C.  K.  Costa,  3  P.   W.  140;  Richardson  v.  Miller,  1 

8  Kenyon  «.  Kenyon,  35  Beav.  300;  and  Sim.  133;  Fulton  v.  Rosevelt,  1  Paige,  178; 
see  Frost  v.  Ward,  2  DeG.,  J.  &  S.  70  ;  Har-  Bowen  v.  Idlev,  1  Edw.  Ch.  148;  Story  Eq. 
ris  V.  Harris,  10  W.  R.  31,  V.  C.  K.  PI.  §  60.     In  l)a  Costa  v.  Da  Costa,  the  in- 

9  Per  Lord  Cotteiiham,  Campbell  ».  Camp-  quiry  was  directed  upon  a  petition;  but  the 
bell,  2  M.  &  C.  30 ;  and  see  Harris  ».  Harris,  modern  practice  is  to  apply  to  the  Court 
10  W.  R.  31,  V.  C.  K.  upon  motion,  of  which  notice  is  given  to  the 

10  Guy  V.  Guy,  2  Beav.  460.  next    friend ;     see,    however,    Anderton    v. 

11  Stevens  v'.  Stevens,  6  Mad.  97;  Lyons      Yates,  5  De  G.  c&  S.  202. 

p.  Blenkin,  Jac.  259;  Smallwood  v.  Rutter,  2  Pox  v.  Suwerkrop,  1  Beav.  .583. 

9  Hare,  24.     For  form  of  notice  of  motion,  »  1   Beav.   586;    see   also   Guv   v.  Guy,  2 

Bee  Vol.  IIL  Beav.  460;  StauiUyd  t  Staniland,  araie,  p.  70. 
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to  inquire  who  -would  be  the  proper  person  to  conduct  the  suit,  in  case 
the  next  friend  was  removed,  and  to  report  special  circumstances.* 
"Where  a  decree  is  made  in  the  suit,  it  is  irregular  to  direct  an  inquiry 
whether  any  benefit  has  accrued  to  the  infant  from  the  suit,  so  as  to 
make  the  answer  to  that  inquiry  depend  on  the  result  of  the  accounts 
du-ected  by  the  decree.^ 

The  result  of  the  cases  seems  to  be,  according  to  the  language  of 
Lord  Langdale  M.  R.  in  Starten  v.  Bartholomeio^^  that  the  Court  exer- 
cises a  very  careful  discretion  on  the  one  hand,  in  order  to  facilitate  the 
proper  exercise  of  the  right  which  is  given  to  all  persons  to  file  a  bill 
on  behalf  of  infants  ;  and  on  the  other,  to  prevent  any  abuse  of  that 
right,  and  any  wanton  expense  to  the  prejudice  of  infants.'' 

No  inquiry',  however,  as  to  the  propriety  of  the  suit,  will  be 
*  ordered  at  the  instigation  of  the  next  friend  himself;  because  *72 
the  Court  considers,  that  in  commencing  a  suit,  the  next  friend 
undertakes,  on  his  own  part,  that  the  suit  he  has  so  commenced  is  for 
the  benefit  of  the  infant.^  This  rule,  nevertheless,  applies  only  to 
cases  where  an  application  is  made  for  such  an  inquiry  in  the  cause 
itself;  if  there  is  another  cause  pending  b}'  which  the  infant's  property' 
is  subject  to  the  control  and  disposition  of  the  Court,  such  an  inquiry  is 
not  only  permitted,  but  is  highly  proper,  when  fairly  and  bond  fide 
made,  and  may  have  the  effect  of  entitling  the  next  friend  to  repay- 
ment of  his  costs  out  of  the  infant's  estate,  even  though  the  suit  should 
turn  out  unfortunate,  and  the  bill  be  dismissed  with  costs. '^ 

If  an  infant  is  made  a  co-plaintiflTwith  others  in  a  bill,  and  it  appears 
that  it  will  be  more  for  his  benefit  that  he  should  be  made  a  defendant, 
an  order  to. strike  his  name  out  as  plaintiff,  and  to  make  him  a  defend- 
ant, may  be  obtained  upon  motion  or  summons,  on  notice  in  either 
case  ;  *  and  an  infant  heir-at-law,  against  whose  estate  a  charge  is 
sought  to  be  raised,  ought  to  be  made  a  defendant,  and  not  a  plaintiff, 
although  he  is  interested  in  the  charge  when  raised ;  and,  where  an 
infant  heir  had,  under  such  circumstances,  been  made  a  co-plaintiff, 
Lord  lledesdale  ordered  the  cause  to  stand  over,  with  liberty  for  the 
plaintiflTs  to  amend,  by  making  the  heir-at-law  a  defendant  instead  of 
plaintiff,  and  thereupon  to  prove  the  settlement  anew  against  him  as  a 
defendant.*     The  reason  given  for  this  practice  is,  because  an  infant 

<  Nalder  v.  Hawkins,  2M.  &  K.  243;  Tow-  i  Jones  v.  Powell,  2  Mer.  141.     But  a  ref- 

sey  V.  Groves,  9  Jur.  N.  S.  194;  11  W.  R.  erence  will  be  directed,  as  to  the  propriety  of 

252,  v.  C.  K. ;  see  also  Clayton  v.  Clarke,  2  the  suit,  upon  the  petition  and  affidavft  of 

Giff.  575;  7  Jur.  N.  S.  562;"  9  W.  R.  718,  L.  the  infant  that  the  suit  was  commenced  with- 

JJ. ;  and  Raven  v.  Kerl,  2  Phil.  692;  Gravatt  out  his  knowledge,  and  that  he  believed  it  to 

V.  Tann,  1  W.  N.  327;  15  W.  R.  83,  JH.  R.  ;  be  groundless.     Garr  v.  Drake,  2  John.  Ch. 

W.  N.  (1866)  405,  L.  J  J.  542. 

5  Clavton  V.  Clarke,  3.De  G.,  F.  &  J.  682;  2  Taner  v.  Ivie,  2  Ves.  S.  466. 

7  Jur.  N.  S.  562 ;  2  Giff.  576 ;  7  Jur.  N.  S.  252.  8  Tappen  v.  Norman,  11  Ves.  563  ;  see  Le 

6  6  Beav.  144;  and  see  Clayton  v.  Clarke,  Fort  v.  Delafield,  3  Edw.  Ch.  32.  For  forms 
3  De  G.,  F.  &  J.  682;  7  Jur.  N.  S.  562;  2  of  notice  of  motion  and  summons  see  Vol. 
Giff.  575;  7  Jur.  N.  S.  252.  III. 

7  See  Matter  of  Frits,  2  Paige,  374;  War-  4  piunket  v.  Joice,  2  Sch.  &  Lef.  159. 
ing  V.  Crane,  2  Paige,  79, 
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defendant,  where  his  inheritance  is  concerned,  has  in  general  a  day 
given  him,  after  attaining  twenty-one,  to  show  cause,  if  he  can,  against 
the  decree,  and  is  in  some  other  respects  privileged  beyond  an  adult ;  but 
an  iutant  plaintiff  has  no  such  i)rivilege,  and  is  as  much  bound  as  one 
of  full  age.^  In  amicable  suits,  however,  it  is  often  an  advantage  to 
make  an  infant  the  plaintiff;  because  he  may  have  such  reUef  as  he  is 
entitled  to,  though  not  prayed  for," 

Although,  however,  an  infLint  is,  in  general,  bound  by  a  decree  in  a 
cause  in  which  he  himself  is  plaintiff,  yet  there  is  no  instance  of  the 
Court  binding  the  inheritance  of  an  infant  by  any  discretionary 
*73  act :  from  this  principle  it  follows,  that  where  an  infant  *  heir 
is  plaintiff,  it  is  not  the  practice  to  establish  the  will,  or  to  declare 
it  well  proved ;  although,  if  there  be  no  question  raised  concerning  its 
validity,  the  Court  will  in  many  respects  act  upon  it.^  According  to 
tills  doctrine,  in  Lord  Brook  v.  Lord  Hertford,  above  referred  to,  which 
was  the  case  of  a  bill  filed  by  an  infant  plaintiff  for  a  partition  against 
a  co-tenant  in  common,  although  the  Court  decreed  a  partition,  it 
would  not  direct  any  conveyance  to  be  made  until  the  infant  plaintiff 
attained  twenty-one  ;  -  and  so  in  Taylor  v,  Fkilips,^  where  it  had  been 
referred  to  the  Master  to  see  whether  certain  proposals,  which  had  been 
made  as  to  the  sm-render  of  a  copyhold  estate  by  the  infant  plaintiff, 
were  reasonable,  and  for  the  infant's  benefit,  and  the  Master  reported 
that  they  were  so,  the  Court,  nevertheless,  would  not  make  the  order 
for  the  surrender,  without  inserting  the  words  "without  prejudice  to 
the  plaintiff,  the  infant,  after  he  shall  attain  the  age  of  twenty-one 
years,"  * 

In  general,  however,  where  decrees  are  made  in  suits  by  infant  plain- 
tiffs, it  is  not  usual  to  give  the  infant  a  day  to  show  cause, ^ 

When  a  day  is  given  to  an  infant  plaintiff  to  show  cause  against  a 
decree  after  he  comes  of  age,  the  proper  course  appears  to  be  to  have 
the  cause  reheard  ;  for  which  purpose  he  must,  within  the  period  appointed 
by  the  decree,  present  a  petition  of  rehearing,® 

Though  an  infant  is,  in  ordinary  cases,  bound  by  the  effect  of  any 
suit  or  proceedings  instituted  on  his  behalf,  and  for  his  benefit,  yet  if 
there  has  been  any  mistake  in  the  form  of  such  suit,  or  of  the  proceed- 

«  Lord  Brook  v.  Lord  Hertford.  2  P.  Wms.  i  Hills  v.  Hills,  2  Y.  &  C.  C.  C.  327. 

513;  Gregory  t>.  Molesworth,  3  Atk.  62G ;  see  2  The   Court  has  now  power,   under  the 

also  Morison  v    Morison,    4   M.   &  ('.  216;  Trustee  Act,  to  declare  the  infant  a  trustee, 

[Davidson  v.  Bowden,  5  Sneed,  129;  Simpson  and  to  vest  the  lands,  Bowra  v.  Wrif^hf,  4  De 

r.  Alexander,  6  Coldw.  019.]     The  practice  of  G.  &  S.  205  ;  see  Seton,  571  et  seq.,  and  j^ost, 

{,'iviiiK  infants   a  day  to  show  cause  is  now  Chap.  XXVIII.  §  1. 

iie'irly  obsolete;  but  the  present  state  of  the  ^  2  Ves.  S.  23. 

law  on   this   subject   will  be   more   suitably  *  Belt  Supt.  to  Ves.  S.  259. 

stated  in  the  future  chapter  concernintj  infant  ^  Gregory  v.  Molesworth,  3  Atk.  G26  ;   but 

defendants;  see  post,   Ciiap.   IV.   §   10;  and  see  Lady  l-^ffingham  v.  Sir  John  Napier,  4 

Bee  Seton,  419,  G86-C89.and  cases  there  cited.  Bro.  P.  C.  ed.  Tumi.  340;  Sir  .1.  Napier  V. 

«  See  post,   p.  73.     A  decree  against    an  Lady  Effingham,  2  P.  Wms.  401 ;  Mos.  67, 

adult   as  if  an  infant,    will   not    bind    him,  for  an  exception  to  this  rule,  under  very  pe- 

Snow  I'.  Hoh',  15  Sim.  161;  Green  v.  Badley,  culiar  circumstances. 

7  Beav.  271,  273.                                            "  6  Wyatt's  P.  R.  225 ;  see  aiite,  p.  72,  n.  (5), 
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ings  under  it,  or  in  the  conduct  of  them,  the  Court  will,  upon  application, 
permit  such  mistake  to  be  rectified.'  Thus,  an  infant  plaintid"  may  have 
a  decree  upon  any  matter  arising  from  the  state  of  his  case,  though  he 
has  not  particularly  mentioned  and  insisted  upon  it,  and  prayed  it  b}' 
his  bill ;  and  accordingly^  where  a  bill  was  filed  on  behalf  of  an  infant, 
claiming,  as  eldest  son  of  his  grandfather's  heir-at-law,  the  benefit  and 
possession  of  an  estate,  and  to  have  an  account  of  the  rents  and  profits, 
and  for  general  relief;  and,  upon  the  hearing,  an  issue  was  directed  to 
try  whether  his  father  was  legitimate,  which  the  jury  found  he  was  not,  so 
that  the  plaintiffs  claim,  as  heir-at-law,  was  defeated  :  he  was  3'et  allowed 
to  set  up  a  claim  'to  part  of  the  estate,  to  which  it  appeared  that  he 
was  entitled  under  certain  deeds  executed  by  his  gi'andfather, 
but  which  claim  was  in  no  way  raised  or  insisted  *upon  by  his  bill,  *74 
although  the  Court  said  it  might  have  been  otherwise  if  he  had 
been  adult.  ^  And  where  the  persons  acting  on  behalf  of  an  infant  plain- 
tiff, by  mistake  make  submissions  or  offers  on  behalf  of  the  infant,  which 
the  infant  ought  not  to  have  been  called  upon  to  make,  the  Court  will 
not  suffer  the  infant  to,  be  prejudiced.  Thus,  where  an  infant  plaintiff 
had,  by  mistake,  submitted  by  her  bill  to  pay  off  a  mortgage,  which 
she  was  not  liable  to  pay.  Sir  J.  Jek3'll  M.  R.  said  he  must  take  care 
of  the  infant,  and  not  suffer  her  to  be  caught  by  any  mistake  of  her 
agent ;  and,  therefore,  the  infant  was  allowed  to  amend  her  bill,  on 
paying  the  costs  of  the  day.*^  It  has  been  said,  however,  that  in  matters 
of  practice,  infants  are  in  general  as  much  bound  by  the  conduct  of  the 
solicitor  acting  bona  fide  in  their  behalf  as  adults  ;  ^  but  it  may  be  doubted 
whether  they  would  now  be  bound,  unless  the  sanction  of  the  Court  had 
been  previously  obtained ;  for  it  seems  that  a  next  friend  or  guardian 
cannot  consent  to  the  mode  of  taking  evidence,  or  of  an}-  other  proced- 
ure, without  first  obtaining  the  sanction  of  the  Court,  or  of  the  Judge 
in  chambers.*     The  application  at  chambers  is  made  by  summons.^ 

It  seems  to  have  been  the  opinion  of  Lord  Eldon,  that  facts  could  not 
be  stated  in  a  case  for  the  opinion  of  a  Court  of  Law  so  as  to  bind 
infants  ;  ®  but  this  is  not  now  of  any  practical  importance,  as  the  Court 
is  now  prohibited  from  directing  a  case  to  be  stated  for  the  opinion  of 
any  Court  of  Law.'' 

By  Sir  George  Turner's  Act,^  infants  are  enabled  to  concur  in  a 
special  case. 

It  has  been  before  stated®  that  any  person,  who  may  be  willing  to 
undertake  the  office,  may  be  the  next  friend  of  an  infant ;  and  it  seems 
that  even  a  person  who  has  been  outlawed  in  a  civU  action  may  fill  that 

7  Story  Eq.  PI.  §  59.  4  Qrd.  5  Feb.,  1861,  r.  24. 

1  Stapilton  v.  Stapilton,  1  Atk.  2,  0 :  see  *  For  form  of  summons,  see  Vol.  III. 
also  De  Mannevilleu.  De  Manneville,  10  Ves.  6  Hawkins  v.  Luscombe,  2  Swanst.  392. 
52,  59 ;  Walker  v.  Taylor,  8  Jur.  N.  S.  681,  7  15  &  I6  Vic.  c.  86,  §  61. 

H.  of  L.  8  13  &  u  Vic.  c.  35,  §§  4,  6. 

2  Serle  v.  St.  Eloy,  2  P.  Wms.  386.  9  Ante,  pp.  37,  69. 

8  Tillotson  V.  Hargrave,  3  Mad.  494 ;  "Wall 
V.  Bushby,.l  Bro.  C.  C.  484,  487. 
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character.^"  Though  it  has  been  doubted,"  it  is  now  clear,  as  we  have 
ab-ead}'  seen,^-  that  a  next  friend  of  an  infant  need  not  be  a  per- 
»75  son  of  substance  ;  ^^  and  though  there  docs  not  *appear  to  be  any 
case  where  an  infant  has  been  alloAved  to  sue  by  his  next  friend  in 
forma  pauperis,  it  would  seem  that  such  a  course  would  be  permitted, 
on  a  special  case  being  made.^ 

K  the  next  friend  of  an  infant  does  not  do  his  duty,  or  if  any  other 
sutlieient  ground  be  made  out,  tlie  Court  will,  on  motion  or  summons, 
on  notice,-  order  him  to  be  removed. ^  Thus,  when  the  next  friend  will 
not  proceed  with  the  cause,  the  Court  will  change  him.*  And  although 
a  next  friend  may  not  have  been  actually  guilty  of  any  impropriety  or 
misconduct,  j'ct,  if  he  is  connected  with  the  defendants  in  the  cause  in 
such  a  manner  as  to  render  it  improbable  that  the  interest  of  the  plain- 
tiff will  be  properly  supported,  the  Court  will  remove  such  next  friend, 
and  appoint  another  in  his  place. ^ 

In  Peyton  v.  Bond,^  it  appeared  that  the  solicitor  for  the  infants  acted 
for  the  father  also,  and  had  been  for  ten  years  his  confidential  solicitor, 
and  Sir  Anthony  Hart  V.  C.  said,  that  although  he  was  warranted  by 
high  authority  in  sa}-iug  that  in  family  suits  it  was  proper  that  the  same 
solicitor  should  be  employed  for  all  parties,  yet  the  Court  will  watch 
with  great  jealousy  a  solicitor  who  takes  upon  himself  a  double  respon- 
sibilit}' ;  and  if  it  sees  a  chance  of  his  miscan-jing,  will  take  care,  where 
the  plaintiffs  are  infants,  that  he  shall  not  stand  in  that  relation  to  a 
defendant  under  circumstances  of  very  adverse  interest ;  and,  upon  this 
ground,  his  Honor  decided  that  the  solicitor  of  the  father  ought  not  to 
continue  in  the  character  of  solicitor  of  the  next  friend. 

It  may  be  here  remarked,  that  the  next  friend  of  an  infant  cannot  be 
permitted  to  act  as  receiver  in  the  cause  ;  and  that  where  an  application 
was  made  on  behalf  of  infant  plaintiffs,  that  the  next  friend  might  be  at 

10  Gilb.  For.  Rom.  54.  288,  290,  it  was  said  by  Wilde  .T.  that  in  all 

11  Ld.  Red.  26 ;  Turner  v.  Turner,  1  Stra.  cases,  if  the  defendant"  doubts  the  ability  of 
708 ;  2  P.  Wms.  297 ;  2  Eq.  Ca.  Ab.  238,  the  infant  to  pay  costs,  the  prochein  ami  may 
pi.  18.  be  compelled  to  indorse  the  writ,  or  to  pro- 

12  Ante,  p.  37,  note  3.  cure  a  sufficient  indorser,  or  to  become  non- 
13  Anon.,  1  Ves.  J.  410;  Squirrel  v.  Squir-      suit.     But  see  Feneley  v.  Mahony,  21  Pick. 

rel,  2  Dick.  76.5;  Fellows  v.  Barrett,  1  Keen,  212,  214. 

119;  Davenport  v.  Davenport,  1  S.  &  S.  101;  ^  Lindsey  v.  Tyrrell,  24  Beav.  124;  3  Jur. 

and  see  observations  of  V.  C.  Wood  in  Hind  N.  S.  1014;  2  De  G.  &  J.  7;  ante,  p.  39. 

V.  Whitmore,  2  K.  &  J.  4.58.     In  Smith  v.  2  For  forms  of  notice  of  motion  and  sum- 

Flovd,  1  Pick.  275,  it  was  held  that  an  infant  mons,  see  Vol.'  III. 

l)lamtiff,  who  sues  hy  prochein  ami,  is,  under  8  Russell  v.  Sharp,  1  Jac.  &  W.  482;  Lan- 

the  statutes  of  Massachusetts,  liable  for  costs  ;  der  v.  Inpersoll,  4  Hare,  .596. 

and  in  Crandall  v.  Slaid,  11  Met.  288,  it  was  *  Ward  v.  Ward,  3  Mer.  706. 

held  thht  a  prochein  ami,  as  such,  is  not  liable  ^  Peyton  v.  Bond,  1  Sim.  390;  Bedwin  v. 

for  costs;  although  it  was  suggested  in  the  Asprev,  11  Sim.  530;  Towsey  v.  Groves,  9 

latter  case  by  Wilde  .J.  that  this  seems  to  be  Jur.  if.  S.  194;  11  W.  R.  252,  V.  C.  K. ;  and 

contrary  to  the  Knglish  practice.     See  also  see  Gee  v.  Gee,  12  W.  R.  187,  L.  J.T. ;'  Sand- 

houche  V.  Ryan,  3  Blackf.  472.     But  where  ford  v.  Sandford,  9  Jur.  N.  S.  398;  11  W.  R. 

a  person,  who  prosecutes  a  suit  in  the  name  336,  V.  C.  K. ;  Lloyd  v.  Davies,  10  Jur.  N. 

of  an  infant,  as  his  next  friend,  is  insolvent,  S.  1041,  M.  K. ;  Walker  v.  Crowdcr,  2  Ired. 

he  will  be  compelled,  on  the  application  of  the  Ch.  478;    Piffard  v.  Beebye,  1  W.  N.  268; 

defendant,  to  give  security  for  costs.     Fulton  14  W.  R.  948,  V.  C.  K. 

V.  Rosevelt,  1  Paige,  178 ;  "Dalrvmple  v.  Lamb,  8  i  Sim.  391. 

3  Weud.  424.    In  Crandall  v.' Slaid,  11  Met. 
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liberty  to  go  before  the  Master,  and  propose  himself  to  be  the  receiver, 
Sir  Thomas  Plumer  V.  C.  refused  to  accede  to  the  motion,  although  it 
was  consented  to :  observing,  that  it  was  the  duty  of  the  next  friend  to 
watch  the  accounts  and  conduct  of  the  receiver,  to  be  a  control  over 
him  ;  and  that  the  two  characters  were  incompatible,  and  could  not  be 
united.'' 

If  the  next  friend  of  an  infant  takes  any  proceeding  in  the  *cause  *76 
which  is  incompatible  with  the  advancement  of  the  suit,  such  as 
moving  to  discharge  an  attachment  issued  by  the  solicitor  in  the  regular 
progress  of  the  cause,  the  Court  wUl  direct  an  inquiry  whether  it  is  fit 
that  such  next  friend  should  continue  in  that  capacity  any  longer.^  But 
so  long  as  the  next  friend  continues  such  on  the  record,  he  is  considered 
by  the  Com-t  to  be  responsible  for  the  conduct  of  the  cause  ;  and  for 
this  reason.  Sir  Thomas  Plumer  M.  R.,  on  a  petition  being  presented 
to  him  on  the  part  of  the  infant  plaintiff,  complaining  of  gi-eat  delay  in 
prosecuting  the  decree,  refused  to  refer  it  to  the  Master  to  inquire  into 
the  cause  of  the  delay,  and  to  appoint  proper  persons  on  behalf  of  the 
infant  to  assist  in  taking  the  accounts  :  saying,  that  if  there  had  been 
misconduct,  he  would  assist  the  petitioner,  but  that  it  must  be  in  a  regu- 
lar way.^ 

The  next  friend  of  an  infant  plaintiff  was  considered  so  far  interested 
in  the  event  of  the  suit,  that  neither  he  nor  his  wife  could  be  examined 
as  a  witness  ;  ^  but  this  disability  has  been  removed,  by  the  recent  stat- 
utes for  improving  the  law  of  evidence.* 

In  general,  a  next  friend  wUl  not  be  allowed  to  retire  without  giving 
security  for  the  costs  already  incurred.^  And  where  the  new  next  friend 
proposed  in*  the  notice  of  motion  to  be  substituted,  in  the  room  of  the 
one  to  be  withdrawn,  was  alleged  to  be  in  indigent  circumstances,  and 
an  inquiry  was  asked  for  as  to  whether  he  was  a  proper  person  to  act  in 
that  capacity,  with  a  view  to  his  circumstances.  Sir  John  Leach  V.  C. 
stated,  as  his  reason  for  refusing  such  inquiry,  that  he  would  be  at 
liberty  to  file  a  new  bill.^ 

In  Melling  v.  Melling,''  his  Honor  refused  to  allow  another  next  friend  to 
be  substituted  for  the  one  who  had  up  to  that  time  conducted  the  suit 
in  that  capacity,  and  who  desired  to  withdraw  himself,  without  a  previ- 
ous reference  to  the  Master,  to  inquire  whether  it  was  for  the  benefit  of 

1  Stone  V.  Wishart,  2  Mad.  64.  cus,  2  Bland,  544 ;  [Davenport  v.  Davenport, 

1  Ward  V.  Ward,  3  Mer.  706.  1  S.  &  S.  101.] 

2  Russell  V.  Sharp,  1  Jac.  &  W.  482.  4  fi  &  7  Vic.  c.  85 ;  14  &  15  Vic.  c.  99,  §  2 ; 
8  Head  v.  Head,  3  Atk.  511.     But  it  has      16  &  17  Vic.  c.  83. 

been  held  that  a  person  who  is  made  a  pro-  ^  Ld.  Red.  27,  note  2 ;  Golden  v.  Haskins, 

chein  ami  to  an  infant  without  his  knowledge  3  Edw.  Ch.  311.    It  is  sometimes  made  a  term 

or  consent  is  not  disqualified  from  being  a  of  the  order  to  substitute,  that  the  substituted 

witness.     Barwell  v.  Corbin,    1  Rand.   131;  next  friend  shall  give  security,  to  be  approved 

see  Lupton  v.  Lupton,  2  John.  Ch.  614.     In  a  of  by  the  Judge  if  the  parties  differ,  to  answer 

case  where  it  appeared  that  the  next  friend  of  the  defendant's  costs  to  that  time,  in  case  any 

an  infant  plaintiff  was  a  material  witness,  the  shall  be  awarded.     See  Seton,  1252,  No.  6. 

Court  allowed  another  person  to  be  substi-  The  security  usually  given  is  a  recognizance, 

tutotl  in  his  place,  upon  his  giving  security  ^  Davenport  v.  Davenport,  1  S.  &  S.  101. 

for  the  costs  previously  incurred.     Golden  v.  '4  Mad.  261. 
Haskins,  2  Edw.  Ch.  311 ;  Helms  v.  Francis- 
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the  iiifant  that  such  substitution  should  take  place,  as  it  might  be  that 
the  suit  was  improper,  or  had  been  improperly  conducted  ;  and  the 
*77  next  friend  was  not  thus  *to  escape  from  costs  to  which  he  might 
be  liable.  And  in  Hai-rison  v.  Harrison,'^  Lord  Langdale  M.  R.  ob- 
served, that ' '  any  person  ma}'  commence  a  suit  as  next  friend  of  an  infant, 
but  when  once  here  in  that  character,  he  will  not  be  removed,  unless  the 
Coui-t  is  informed  of  the  circumstances  and  respectability^  of  the  party 
proposed  to  be  substituted  in  his  place,  and  that  such  person  is  not  in- 
terested in  the  subject  of  the  suit ;  "  and,  accordingly,  he  required  the 
production  of  an  aflidavit  to  that  effect,  before  an  order  was  made  to 
substitute  a  new  next  friend :  though  the  application  was  not  opposed 
by  the  defendants.  The  application  to  substitute  a  next  friend  in  lieu 
of  one  desirous  to  retire,  is  made  b}'  summons,  on  notice  to  the  defend- ' 
ants.^ 

"UTien,  in  consequence  of  the  death,  incapacity,^  or  removal  of  the 
next  friend  of  an  infant,  pending  the  suit,  it  becomes  necessar}'  to 
appoint  a  new  next  friend,  the  proper  course  of  proceeding  is,  for  the 
solicitor  of  the  plaintiff  to  apply  to  the  Court,  or  Judge  at  chambers, 
for  an  order  appointing  a  new  next  friend  in  his  stead,*  whose  fitness, 
as  we  have  seen,  must  be  proved ;  ^  and  after  such  appointment,  the 
name  of  the  new  next  friend  should  be  made  use  of  in  all  subsequent 
proceedings  where  the  former  one,  if  alive,  would  have  been  named. 
Before  the  defendant  has  appeared,  the  name  of  the  new  next  friend 
may  be  introduced  into  the  record,  under  an  order  as  of  course  to 
amend ;  and  after  appearance  the  same  may  be  done,  where  the  new 
next  friend  is  appointed  in  the  place  of  a  deceased  next  friend,®  if  the 
application  for  the  order  is  made  b}'  the  solicitor  who  acted  in  the  suit 
for  the  deceased  next  friend.  In  other  cases  the  order  may  be 
obtained  on  the  plaintiffs  petition,  as  of  course,  if  the  defendant's 
solicitors  subscribe  their  consent  thereto ;  if  not,  by  motion  upon 
notice,  or  b}^  summons  at  chambers.''  If  the  plaintiffs  solicitor  omits 
to  take  this  step  within  a  reasonable  time,  the  defendant  may  appl}'  to 
the  Com-t  b}^  motion,  upon  notice,^  for  an  order  directing  the  approval 
of  a  new  next  friend,  and  for  the  insertion  of  his  name  as  siK;h  in  the 
proceedings.'  In  Large  v.  De  Fcrre.^^  the  new  next  friend  was  appointed 
by  the  Chief  Clerk's  certificate,  without  further  order. 

1  oHeav.  130;  and  see  Lander  i?.  Ingersoll,  mons,  see  Vol.  III.;  and  for  the  order,  see 
4  Hare.  596.  Seton,  1252,  No.  6. 

2  For  form  of  summons,  see  Vol.  III.  8  for  form  of  notice  of  motion,  see   Vol. 

3  A  female  next  friend  will,  on  marriacfe.  III. 

become  incapacitated  to  act  furtlier  as  such.  ^  As  to  the  former  practice  where  the  order 

<  W'estby  «.  Westby,  2  C.  P.  Coop.  t.  Cot.  was  obtained  on  ex  parte  motion:  see  Lan- 

211.  caster   v.  Thornton,  Amb.  308;    Ludolph  v. 

6  Harrison  f.  Harrison,  5  Beav.  130.  Saxbv,    ibid.;    12    Sim.    351;    Countess    of 

«  Kor  forms  of  motion  paper  and  petition,  Shelburne  v.   Ld.   Inchiquin,  Amb.   3!i8,  ii.; 

nee  Vol.  III.;  and  for  the  order  on  motion,  12   Sim.  352;   Bracev  v.  Sandiford,  3  Mad. 

Bee  Seton.  1252.  No.  5.  4(58;    Glover  v.   Webber,  12  Sim.   351.     For 

f  For  forms  of  notice  of  motion  and  sum-  form  of  motion  paper,  see  Vol.  III. 


1"  Braitliwaite's  Pr.  558. 
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The  order  appointing  the  next  friend  must,  in  every  case,  be 
*served  on  the  solicitors  of  the  defendants  in  the  cause,  and  be       *78 
left  for  entry  in  the  cause  books  kept  by  the  Clerks  of  Records 
and  Writs. ^ 

Before  appointing  a  new  next  friend,  the  Court  or  Judge  requires  to 
be  satisfied  of  his  willingness  to  act ;  and  an  authority  signed  by  such 
next  friend  should  be  produced  and  filed. '^ 

On  an}^  application  on  behalf  of  an  infant  plaintifl",  a  next  friend 
must  be  named  for  the  purposes  of  the  application.^ 

Where  a  bill  has  been  filed  in  the  name  of  an  infant,  his  coming  of 
age  is  no  abatement  of  the  suit ;  *  but  he  may  elect  whether  he  will 
proceed  with  it  or  not.  If  he  goes  on  with  the  cause,  all  future  pro- 
ceedings may  be  carried  on  in  his  own  name,  and  the  bill  need  not  be 
amended  or  altered ;  ^  he  will  also  be  liable  to  all  the  costs  of  the  suit, 
in  the  same  manner  as  he  would  have  been  had  he  been  of  age  when  the 
bill  was  originally  filed.®  If  he  chooses  to  abandon  the  suit,  he  may 
move  to  dismiss  it  on  pajTuent  of  costs  by  himself,^  or  he  may  refrain 
from  taking  any  step  in  it ;  but  he  cannot  compel  the  next  friend  to 
pay  the  costs,  unless  it  be  estabUshed  that  the  bill  was  improperly 
filed.*  Therefore,  where  an  infant,  on  attaining  twentj^-one,  moved  to 
dismiss  a  bill  filed  on  his  behalf,  with  costs  to  be  paid  by  the  next 
friend,  the  Court  refused  to  make  the  order  ;  but  directed  the  bill  to 
be  dismissed,  on  the  late  infant  plaintiff  giving  an  undertaking  to  pay 
the  costs,  and  the  costs  of  the  next  friend.^ 

If  the  infant  refrains  from  taking  any  step  in  the  suit,  he  cannot  be 
made  liable  to  costs ;  thus,  where  the  next  friend  of  an  infant  died 
during  the  rhinority  of  the  plaintifl",  who,  after  he  came  of  age,  took  no 
step  in  the  cause,  and  the  defendant  brought  the  cause  on  again,  and 
procured  the  biU  to  be  dismissed,  such  dismissal  was  without  costs ; 
because  the  plaintiff",  not  having  been  liable  to  costs  during  his  infancy, 
and  never  having  made  himself  liable  by  taking  any  step  in  the  cause 
after  attaining  twenty-one,  and  there  being  no  next  friend  to  be 
responsible  for  them,  there  was  no  person  against  whom  the  Court 
could  make  an  order  for  payment  of  costs. ^°  In  that  case,  the  next 
friend,  if  living,  would,  of  course,  have  been  liable  to  the  pay- 
ment of  the  costs  to  the  *defendant:    the  general  rule  being,       *79 

1  Braithwaite's  Pr.  558.  late  an  infant,  by  C.  D.,  his  next  friend,  but 

2  For  form,  see  Vol.  III.  now  of  full  age,  plaintiff." 

3  Cox  V.  Wriuht,  9  Jur.  N.  S.  981;  11  W.  6  Coop.   Eq.  PI.  29;  Waring  v.  Crane,  2 
R.  870,  V.  C.  K. ;  and  see  Guy  v.  Guy,  2  Paige,  79;  Story  Eq.  PI.  §  59. 

Beav.  4C0;  Furtado  v.  Furtado,"6  Jur.  227,  '^   Where   a   decree   has    been    made,    tc.<» 

as  explained  by  Cox  v.  Wright,  9  Jur.  N.  S.  application  should  be  a  special  motion  to  stay 

981:  11  W.  R.  870,  V.  C.  K.    A  notice  of  proceedings.     For  form  of  motion  paper,  see 

motion  should  be  given  by  the  infant  by  the  Vol.  III. 

next  frienil.,  and  not  merely   by  the  "next  ^  if  the  bill  was  improperly  filed,  the  infant 

friend.  Pidduckj,-.  Boultbee,2Sim.  N.S.  223.  may  abandon  the  suit,  and  the  costs  will  be 

4  Wyatt's  P.  R.  225.  charged  upon  the  next  friend.      Waring  v. 
6  Wyatt's  P.  R.;   1  Fowl.  Ex.  Prae.  421.  Crane,  2  Paige,  79. 

The  title  of  the  suit  in  such  case,  however,  is  ^  Anon.,  4  Mad.  461. 

corrected,  to  read  thenceforth  thus:  "A. B.,        w  Turner  v.   Turner,  1  Stra.  708;   2  P. 
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that  the  next  friend  shall  paj-  the  defendant's  costs  of  dismissing 
tlie  plaintiflTs  bill ;  and  so,  if  a  motion  is  made  on  behalf  of  an  infant 
plaintiff  which  is  refused  with  costs,  such  costs  must  be  paid  b}-  the 
next  friend.^ 

Where  an  infant,  on  coming  of  age,  repudiates  the  suit,  that  repu- 
diation relates  back  to  the  commencement  of  the  suit,  overriding  all 
that  has  been  done  in  it.^ 

An  infant  co-plaintiff,  on  coming  of  age,  and  desiring  to  repudiate 
the  suit,  if  he  takes  any  step,  must  move,  on  notice,  not  to  dismiss  the 
bill,  but  to  have  his  name  struck  out  as  co-plaintiff ;  ^  and  if  the  next 
friend  requires  it,  the  late  infant's  name  must  be  introduced  in  the 
future  proceedings  as  a  co-defendant.* 

After  an  infant  sole  plaintiff  comes  of  age,  his  next  friend  ought 
not  to  take  any  proceedings  in  the  cause  in  the  uame  of  the  plaintiff, 
even  though  the}-  are  consequential  on  former  proceedings  if  the  suit 
is  to  be  prosecuted  ;  *  but  an  infant  co-plaintiff,  ou  coming  of  age,  will 
not  be  allowed  to  appear  by  another  solicitor  or  counsel,  unless  he  has 
obtained  an  order  to  change  solicitors.® 

The  rule  above  referred  to,  under  which  a  next  friend  is  held  liable 
to  the  costs  of  dismissing  a  bill,  or  of  an  unsuccessful  motion,  is 
applicable  only  as  between  the  next  friend  and  the  defendant  in  the 
cause  ;  for  the  Court  is  extremely  anxious  to  encourage,  to  every  pos- 
sible extent,  those  who  will  stand  forward  in  the  character  of  next 
friend  on  behalf  of  infants,'''  and  wiU,  wherever  it  can  be  done,  allow  'he 
next  friend  the  costs  of  any  proceeding  instituted  by  him  for  the  infant's 
benefit,  out  of  the  infant's  estate,  provided  he  appears  to  have  acted 
bond  fide  for  the  benefit  of  the  infant.  Therefore,  where  a  suit  was 
instituted  on  behalf  of  an  infant,  in  which  there  was  a  decree  made, 
under  which  the  monc}'  recovered  was  brought  into  Court,  and  put  out 
for  the  benefit  of  the  infant  plaintifi",  and  the  defendant  was  ordered  to 
pay  the  costs,  but  ran  away :  upon  a  motion  b}'  the  solicitor  of  the 
plaintiff  (in  which  the  father,  who  was  the  next  friend,  and  very  poor, 
joined) ,  that  his  costs  might  be  paid  out  of  the  fund  in  Court,  Lord 
King  granted  the  motion,  but  with  some  reluctance,*  And  in  another 
case,  where  a  supplemental  bill  had  been  filed  on  behalf  of  an  infant, 
for  which  there  were  apparent  gi'ounds,  but  which  was  eventually 
*80       *dismissed  as  against  one  of  the  defendants  with  costs,  which 

Wms.  297 ;  Ld.  Red.  26.  n.  t. ;  and  see  Duna  8  Acres  v.  Little,  7  Sim.  138 ;  Guv  v.  Guv, 

V.  Dunn,  7  De  G.,  M.  &  G.  25  :  1  Jur.  N.  S.  2  Beav.  460;    Cooke  v.   Fryer,  4  Bc-av.  Vi. 

122;  3  Drew.  17;  18  Jur.  1068.  For  form  of  notice  of  motion,  see  Vol.  Ill  ; 

1  Buckley  v.  Puckeridt;e,  1  Dick.  .395.  and  for  form  of  order,  see  Seton,  1253, 
Costs  must  be  paid  by  the  next  friend   in  No.  8. 

every  instance  where  there  is  no  foundation  *  Bicknell  v.  Bicknell,  32   Beav.   381 ;    9 

for  the  suit.     Stephenson  v.  Stephenson,  8  Jur.  N.  S.  633. 

Havw.   123;    Slorv  Eq.   I'l.   §  5ft.     But   see  5  Brown   v.    Weatherhead,    4   Hare,    122; 

Craiidall  v.   Slaid,   11  Met.  288.     [AnteZl,  Brown  ?;.  Brown,  11  Beav.  .562. 

n.  3.1  6  Swift  V.  Gra/.ehrook,  13  Sim.  185. 

2  Dunn  V.  Dunn,  7  De  G  ,  M.  &  G.  29 ;  1  T  Whittaker  v.  .Marlar,  I  Cox.  286. 
Jur.  N.  S.  123,  per  L.  J.  Turner.  8  Staines  v.  Maddux,  Mos.  319. 

76 


INFANTS.  *81 

were  paid  by  the  receiver  in  the  original  cause,  upon  a  petition  by 
the  next  friend  to  be  allowed  such  costs  out  of  the  infant's  estate  in 
the  orighial  cause,  Lord  Ilardwieke  made  the  order :  observing,  that 
the  next  friend  and  the  receiver  had  done  nothing  but  what  any  man 
would  do  in  his  own  case :  and  that  though  it  had  turned  out  unfor- 
tunately, the  Court  would  not  say  that  they  ought  to  bear  the  costs  ;  as 
if  they  were,  nobody  would  undertake  the  management  of  an  estate  for 
an  infant.^ 

An  inquiry  may  be  directed  whether  it  is  for  the  benefit  of  the  infant 
to  proceed  with  a  suit.-  It  seems,  however,  that  such  an  inquuy  will 
not  be  directed,  on  the  application  of  the  next  friend,  in  the  suit 
respecting  which  the  reference  is  sought,'  but  that  the  next  friend  must 
carry  it  on  at  his  own  risk ;  which  appears  to  be  a  proper  restraint  to 
prevent  suits  of  this  description  from  being  rashl}'  undertaken  ;  for  as, 
on  the  one  hand,  the  next  friend,  in  case  a  fund  should  be  recovered 
by  means  of  the  suit,  has,  through  his  solicitor's  lien  for  his  costs  upon 
that  fund,^  an  adequate  protection  from  losing  the  charge  he  may  have 
been  put  to  b}'  means  of  the  suit,  so  the  risks  which  he  runs  of  losing 
those  costs,  in  case  the  suit  should  be  unsuccessful,  tends  to  make  per- 
sons cautious  in  undertaking  proceedings  of  this  nature  on  behalf  of 
infants,  without  having  very  good  reason  for  anticipating  a  successful 
result. 

Although  the  Court  will  so  far  encourage  persons  acting  fairly  or 
bond  fide  to  institute  proceedings  on  behalf  of  infants,  or  to  protect 
them,  when  it  is  possible  so  to  do,  from  all  costs  and  expenses  which 
the^'  may  incur  by  such  step,  a  protection  which  it  will  not  suffer  any 
degree  of  mistake  or  misapprehension  to  deprive  them  of:^  yet,  if  it 
should  turn  out  that  the  next  friend  has  acted  from  improper  motives, 
or  merely  to  answer  the  purposes  of  spleen,  the  principle  which  guides 
the  Court  in  encouraging  an  honest  next  friend,  i.  e.,  the  anxiety  to  have 
the  affairs  of  infants  properly  taken  care  of,  will  involve  a  dishonest  one 
in  the  expenses  of  his  own  proceeding.®  And  so,  if  it  should  appear 
that,  in  the  case  of  an  infant,  due  diligence  has  not  been  exerted  to 
acquire  a  proper  knowledge  of  the  facts  of  the  case,  and  the  bill  should 
be  dismissed,  or  an  order  discharged,  upon  facts  which,  though  not 
known  when  the  bill  was  filed,  or  the  motion  made,  might  have  been 
known  if  proper  inquiry  had  been  made,  the  next  friend  will  not 
be  allowed  the  costs  out  of  the  infant's  *estate.^  Thus,  *81 
where  it  appeared  that  a  wi-it  of  A^e  exeat  Regno  had  been 
improperly  obtained  by  the  next  friend,  on  motion  supported  by  the 

1  Taner  v.  Ivie,  2  Ves.   S.  466;  Cross  v.  «  Whittaker  v.  Marlar,   1  Cox,  286;  and 
Cross,  8  Beav.  455.                                                     see  Cross  v.  Cross,  8  IJeav.  455;  Clavton  i'. 

2  Taneri;.  Ivie,  2  Ves.  S.  469.  Cook,  3  De  C,  F.  &  J.  682;  7  Jur."  N.  S. 
8  .Tones  v.  Powell,  2  Mer.  141 ;  ante,  p.  72.       562. 

*  Staines  v.  Maddox,  Mos.  319.  i  Pearce  v.  Pearce,  9  Ves.  543. 

6  Whittaker  v.  Marlar,  1  Cox.  286;   An- 
derton  v.  Yates,  5  De  G.  &  S.  202. 
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afBdavit  of  the  infant  plaintiff,  bv  which  the  infant,  who  was  of  the  age 
of  oii::hteen  years,  swore  positively  to  facts  which  it  appeared  he  could 
not  have  known  himself,  but  which  he  could  onl}-  have  been  told  by 
other  persons,  Lord  Rosslyn  discharged  the  order,  and  directed  that  the 
next  friend  should  pa}'  the  costs  of  obtaining  it.^ 

There  appears  to  be  no  doubt,  that  a  solicitor  conducting  a  cause  on 
the  part  of  an  infont,  has  the  same  lien  upon  the  money  recovered  in 
the  suit  b}-  his  means,  and  at  his  expense,  as  he  has  in  the  case  of  an 
adult ; '  and,  therefore,  if  the  suit  is  successful,  the  next  friend  is,  in 
general,  secure  from  being  put  to  any  charges  on  the  infant's  behalf. 
But  it  seems  that  a  solicitor  who  obtains  possession  of  papers,  as  solic- 
itor to  the  next  fi-iend,  has  not  an}-  lien  upon  them  by  virtue  of  such 
possession.* 

It  is  said,  that  where  a  legacy  is  given  to  an  infant,  the  testator 
makes  it  necessary  to  come  into  this  Court  for  directions  how  to  lay  it 
out ;  and  that,  therefore,  such  an  application  ought  to  be  considered  as 
as  incumbrance  on  the  estate,  and  the  costs  must  be  paid  out  of  the  as- 
sets.* This  rule  was  acted  upon  by  Lord  Alvanley  M.R.,  in  a  case 
where  the  executors  were  plaintiffs,  in  which  case  his  Lordship  said  that, 
if  the  testator  wishes  to  prevent  the  costs  of  such  a  suit  from  coming 
out  of  his  estate,  he  ought  to  give  the  legacy  to  a  trustee  for  the  infant ; 
he,  however,  said  that,  for  the  future,  he  should  not  giA-e  the  costs  in 
such  a  case :  for  since  the  Legacy  Act,  36  Geo.  III.  c.  52,  §  32,  the 
executor  has  nothing  to  do  but,  under  that  Act,  to  pay  the  legacy  into 
Court,  and  then  he  has  done  ;  and  the  infant,  when  he  comes  of  age, 
may  petition  for  it.®  Before  that  Act,  an  executor  could  not  safely  pay 
an  infant's  legacy  without  a  decree. 

It  is  presumed  that  the  rule  above  laid  down  will  not  apply,  so  as  to 
l^revent  an  infant  legatee  from  receiving  his  costs,  in  case  he  is  obliged 
to  institute  proceedings  in  consequence  of  the  executor's  omitting  to 
avail  himself  of  the  Act  to  pay  the  money  into  Court,  since  there  is  no 
power  given  by  the  Act  by  which  the  executor  can  be  compelled  to  pay 
the  legacy  without  a  suit ;  and  that  where  the  executors,  though  admit- 
ting assets,  have  refused  or  neglected  to  pay  the  legacy  into  Court,  they 

would  be  decreed  to  pay  the  costs. 
*82  *  With  respect  to  the  right  of  the  next  friend  of  an  infant  to 

receive  any  thing  beyond  his  taxed  costs  out  of  a  general  fund, 
in  order  to  reimburse  him  for  any  extra  expense  he  may  have  been  put 
to,  some  difference  of  opinion  appears  to  have  existed  between  Lord 
Eldon  and  Sir  William  Grant  M.  R.     In   Osborne  v.  Denne,^  where  a 

2  Roddam  v.  Hetherinpton,  5  Ves.  91,  95.  6  Anon.,  Mos.  5. 

8  Staines  v.  Maddox,  Mos.  319.  6  Whopham  v.  Wingfield,  4  Ves.  630.    He 

*  Montafi;ue  on  Lien,  53;  and  see  Turner  t).  mav  now  apply  for  it  by  summons,  where  the 

I^tts,  20  Ik-av.  185;  7  De  G.,  ^L  &  G.  243;  fund  or  stoclt  does  not  exceed   300/.,   Ord. 

1  .Jur.  N.  S.  487,  1057;  Dunn  v.  Dunn,  7  De  XXXV.  1  (2). 

G.,  M.  &  G.  25,  29:   1  Jur.  N.  S.  122;  3  17  Ves.  424. 

Drew.  17;  18  Jur.  1068. 
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bill  had  been  filed  by  a  legatee  on  behalf  of  himself,  and  as  next  friend 
of  an  infant  legatee,  in  which  the  usual  decree  was  made,  and  the  costs 
ordered  to  be  taxed  and  paid  out  of  the  estate,  an  application  was  made 
to  the  Master  of  the  Rolls,  on  Ix'half  of  tlie  next  friend,  tliat  he  niigiit 
in  some  way  have  costs  beyond  his  taxed  costs  :  either  by  a  direction 
to  have  them  taxed  as  between  solicitor  and  client,  or  by  a  reference  to 
the  Master  to  see  what  extra  costs  he  had  been  put  to  ;  but  Sir  AVilliam 
Grant  refused  to  make  the  order :  sa3ing,  that  if  a  next  friend  is  to  a 
certainty  to  have  all  that  exceeds  the  taxed  costs,  it  would  lead  him  to 
be  very  careless.  In  Fearns  v.  Toimg,'^  where  an  application  was  after- 
wards made  to  Lord  Eldon  for  the  costs  of  trustees,  as  between  soli- 
citor and  client,  his  Lordship  refused  to  make  such  an  order,  on  the 
ground  that  where  the  costs  of  a  trustee  are  directed  to  be  taxed,  that 
means  as  between  party  and  party,  not  in  the  larger  wa}* ;  although, 
where  a  trustee,  in  the  fair  execution  of  his  trust,  has  expended  money 
by  reasonably  and  properly  taking  opinions,  and  procuring  directions 
that  are  necessary  for  the  due  execution  of  his  trust,  he  is  entitled  not 
only  to  his  costs,  but  also  to  his  charges  and  expenses,  under  the  head 
of  just  allowances.  His  Lordship,  however,  added,  "With  regard  to 
an  infant,  this  requires  great  consideration ;  for  as  the  infant  himself 
cannot  incur  charges  and  expenses,  if  the}'  cannot  be  claimed  under 
just  allowances,  and  the  next  friend  is  to  be  at  the  whole  expense  of 
the  infant  beyond  his  costs,  persons  will  deliberate  before  they  accept 
that  office." » 


Section  VI.  —  Idiots,  Lunatics,  and  Persons  of  Weak  Mind. 

Although,  as  it  has  been  observed,*  in  certain  cases  suits  on  behalf  of 
idiots  or  lunatics  ma}'  be  instituted  in  the  form  of  informations  by  the 
Attorney-General,  yet  the  proper  course  of  proceeding  to  assert  their 
rights  in  Equity  is  by  bill.^ 

Suits  on  behalf  of  a  lunatic  are  usually  instituted  in  the  name  of  the 
lunatic ;    but  as  he  is  a  person  incapable  in  Law  of  taking  any  stejj 
on  his  own  account,  he  sues  by  the  committee  of  his  estate,  if 
*  any,  or  if  none,  by  his  next  friend,  who  is  responsible  for  the       *83 
conduct  of  the  suit.^     The  lunatic  must  be  named  a  co-plaintiff, 

2  10  Ves.  184.  invoking  the   protection  of  the  Court,  that 

*  For  more  as  to  costs  of  infants'  suits,  see       protection  may,  in  proper  cases,  and  if  and 
Beames  on  Costs,  69-71,  83-87.  so  far  as  it  may  be  necessary  and  proper,  be 

*  Ante^  p.  9.  invoked  on  his  behalf  bv  any  person  as  liis 
6  Or,  where  applicable,  bv  administration       next  friend."      Per  Sir  VV.  M.  .J»me«  L.  J. 

summons,  under  15  &  16  Vic.  c.  80,  §§  45-  in  Beall  v.  Smith,  L.  R.  9  Ch.  App.  85,  91; 

47;  ^e.^ post,  Chap.  XXIX.  where  Uie  proceedings   in   such  a  suit  were 

1  ["The  law  of  the  Court  of  Chancery  un-  held  good  up  to  the  appointment  of  a  receiver, 

doubtedly   is   that,    in   certain   cases    where  but  the  proceedings  after  the  finding  of  an 

there  is  a  person  of  unsound  mind,  not  found  in<iuisition  were  treated  as  rn'egular  and  void, 

so  by  inquisition,  and  therefore  incapable  of  In  Ilalfhide  v.  Kobiuson,  L.  R.  9  Ch.  App. 
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as  well  in  a  bill  as  in  an  information,  on  Ms  behalf;'^  where,  how- 
ever, the  object  of  the  suit  is  to  avoid  some  transaction  entered  into  by 
the  lunatic  on  the  ground  of  his  incapacity  at  the  time,  it  has  been  held, 
that  a  lunatic  ought  not  to  be  a  co-plaintiff,^  because  it  is  a  principle  of 
Law  that  no  man  can  be  heard  to  stultify  himself.^  This  distinction 
was  recognized  and  adopted  in  some  early  cases,^  but  it  would  scarcely 
be  considered  important  in  modern  times  ;  and  where  a  bill  was  brought 
by  a  lunatic  and  his  committee,  to  avoid  an  act  of  the  lunatic's  on  the 
ground  of  insanity,  a  demm-rer,  on  the  ground  that  a  lunatic  could  not 

be  allowed  to  stultify  himself,  was  disallowed  :  ®  the  Lord  Chan- 
*84       cellor  observing,  that  the  rule  *  that  a  lunatic  should  not  be 

admitted  to  excuse  himself  on  pretence  of  lunacy,  was  to  be 
understood  of  acts  done  by  the  lunatic  to  the  prejudice  of  others,  but 
not  of  acts  done  by  him  to  the  prejudice  of  himself. 

It  was  said  by  the  Lord  Keeper  Bridgman,  in  the  case  of  Attorney- 
General  V.  Woolrich,  above  referred  to,  that  the  reason  why  a  lunatic  is 
required  to  be  a  party  to  a  suit  instituted  on  his  behalf  is,  because  he 


373.  a  bill  for  the  partition  of  land  in  which 
a  lunatic  was  one  of  the  tenants  in  common, 
filed  bv  the  lunatic,  by  her  uncle  as  next 
friend,'was  held  by  the"  same  eminent  Lord 
Justice  to  be  "altogether  irregular."  ''I 
wish  it  to  be  understood,"  he  added,  "that 
a  bill  cannot^be  filed  by  a  next  friend  on  be- 
half of  a  person  of  unsound  mind  not  so  found 
by  inquisition,  for  dealing  with  his  real 
e.state."  Afterwards,  in  Jones  v.  Lloyd, 
L.  R.  18  Eq.  265.  which  was  a  bill  by  a  lunatic 
partner  by  next  friend  for  a  dissolution,  settle- 
ment, anil  receiver,  Sir  G.  Jessel,  Master  of 
the  Rolls,  thought  it  clear,  both  upon  reason 
and  authority,  that  an  equity  on  the  part  of 
a  lunatic  may  be  asserted  by  next  friend,  in 
the  absence  of  a  committee.  In  addition  to 
Beall  f .  Smith.  L.  R.  9  Ch.  App.  85.  he  cites, 
as  authority.  Light  r.  Light,  25  Beav.  2i8; 
Fisher  v.  Melles,  L.  R.  18  Eq.  268,  and  the 
books  of  practice,  in  which,  he  says,  "I  find 
the  proposition  so  laid  down  in  the  widest 
sense."  See  also  Vane  v.  Vane,  2  Ch.  Div. 
124  ;  and  Higginson  v.  Hall,  10  Ch.  Div.  235, 
where  it  was  held  that  a  defendant  was  en- 
titled to  an  alHdavit  of  documents  from  the 
next  friend  of  a  kmatic  plaintiff.  See  also 
Stephens  v.  Porter,  11  Heisk.  348;  Norcom 
V.  Rogers,  1  C.  E.  Green,  484.  On  the  other 
hand,  in  Dorsheimer  v.  Roorback,  3  C.  E. 
Green,  440,  Ch.  Zabriskie,  on  motion  for  that 
purpose,  ordered  a  bill  tiled  in  the  name  of  an 
idiot,  by  next  friend,  to  be  taken  from  the 
file,  saying:  '"I  find  no  case  or  authority  in 
which  it  is  held  that  they  (idiots  and  lunatics) 
niav  sue  bj-  a  next  friend,  either  a  volunteer 
or  appointed." 

A  liquidation  petition  in  bankruptcy  can- 
not be  filed  by  a  next  friend  in  the  name  of 
the  lunatic.  Ex  parte  Cahen,  10  Ch.  Div. 
183. 

In  some  of  the  United  States,  Courts  of 
Equity  are  authorized  to  appoint  committees 
of  idiots  and  lunatics,  while  in  other  States 
the  appointment  of  guardians  is  entrusted 


to  other  Courts,  usually  the  County  or  Pro- 
bate Courts,  Story  Eq.  PI.  §  65J  See  Matter 
of  Wendell,  1  John.  Ch.  600;  Brasher  v.  Van  , 
Cortlandt,  2  John.  Ch.  242,  246.  In  Massa- 
chusetts, the  Courts  of  Probate  have  the  ex- 
clusive authority  to  appoint  guardians  of 
insane  persons.  "Genl.  Sts.  c.  109,  §  8.  For 
Virginia,  see  Boiling  v.  Turner,  6  Rand.  584; 
Vermont,  see  Smith  v.  Burnham,  1  Aik.  84; 
New  Jeisey,  Dorsheimer  v.  Roorback,  3  C.  E. 
Green  (N.'J.).  438 

2  StorA',  Eq.  PI.  §  64  and  note;  see  Gor- 
ham  V.  Gorhain,  3  Barb.  Ch.  24. 

3  A  lunatic  is  not  a  necessary  party  plain- 
tiff with  his  committee,  on  a  bill  to  set  aside 
an  act  done  by  the  lunatic  under  mental  im- 
becility. Ortley  v.  Messere,  7  John.  Ch.  139. 
[See  fnfra  175,"n.  9.] 

*  In  America,  this  maxim  has  seldom,  if 
ever,  been  recognized  in  any  of  the  Courts  of 
Common  Law.  "Mitchell  ».  "Kingman,  5  Pick. 
431 ;  Webster  v.  Woodford,  3  Day,  90  ;  Grant 
V.  Thompson,  4  Conn.  203;  Lang  v.  Whid- 
don,  2  N.  H.  435;  Seaver  i'.  Phelps,  11  Pick. 
304;  McReight  v.  Aitken,  1  Rice,  56;  Rice  v. 
Peet,  15  John.  503.  [It  is  justly  denounced 
bv  Mr.  Justice  Storj',  1  Eq.  Jur.  §  225.]  In 
modern  times  [it  is  abandoned  in  Equity, 
and]  the  English  Courts  of  Law  seem  inclined 
as  far  as  possible  to  escape  from  the  maxim. 
Baxter  v.  Earl  of  Portsmouth,  5  B.  &  C.  170; 
Ball  V.  Mannin,  3  Bligh  (N.  S.),  1. 

The  ground  on  which  Courts  of  Equity  now 
interfere  to  set  aside  the  contracts  and  other 
acts,  howerer  solemn,  of  persons  who  are 
idiots,  lunatics,  and  othenvise  non  compotes 
mentis,  is  fraud.  1  Storv  Eq.  Jur.  §  227. 
[Alston  V.  Bovd,  6  Hum.  504.] 

6  Attorney-General  v.  Woolrich,  1  Ca.  in 
Cha.  153 ;  Attorney-General  v.  Parkhurst,  ib. 
112. 

6  Ridlcr  V.  Ridler,  1  Eq.  Cas.  Ab.  279,  pi. 
5;  and  see  Tothill,  130;  Story  Eq.  Jur.  § 
226. 
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may  recover  his  understanding,  and  then  he  is  to  have  his  estate  in  his 
own  disposition  ;  but  that  it  is  otherwise  of  an  idiot :  from  which  it 
seems  that  an  idiot  is  not  a  necessary  party  to  a  suit  instituted  on  his 
behalf.  But  neither  an  idiot  nor  a  lunatic  can  institute  a  suit,  nor  can 
one  be  instituted  on  his  behalf,  without  the  committee,  if  any,  of  his 
estate  being  a  party,  either  as  a  co-plaintiff  or  as  a  defendant ;  ^  and 
therefore  where  the  committee  of  a  lunatic  filed  a  bill  on  Ijehalf  of  the 
lunatic,  without  making  himself  a  co-plaintiff.  Sir  Thomas  Plumer  M.R. 
directed  the  case  to  stand  over,  with  liberty  to  amend,  by  makino- 
the  committee  a  co-plaintiff;  ^  and  in  the  Bishop  of  London  v.  Nichols  ^^ 
a  bill  for  tithes  by  the  bishop  and  sequestrator,  during  the  incapacity  of 
the  incumbent,  was  dismissed,  because  neither  the  incumbent  nor  his 
committee  was  a  party. 

If  a  person  exhibiting  a  bill  appear  upon  the  face  of  it  to  be  either  an 
idiot  or  a  lunatic,  and  therefore  incapable  of  instituting  a  suit  alone, 
and  no  next  friend  or  committee  is  named  in  the  bill,  the  defendant 
may  demur  ;*  but  if  the  incapacity  does  not  appear  on  the  face  of  the 
bill,  the  defendant  must  take  advantage  of  it  by  plea.^  The  objection 
arising  from  lunacy  extends  to  the  whole  bill,  and  advantage  may  be 
taken  of  it,  as  well  in  the  case  of  a  bill  for  discovery  merely,  as  in  the 
case  of  a  bill  for  rehef ;  for  the  defendant  in  a  bill  of  discovery,  being 
entitled  to  costs,  after  a  full  answer,  as  a  matter  of  coui'se,  would  be 
materially  injured  by  being  compelled  to  answer  such  a  bill  by  a  person 
whose  property  is  not  in  his  own  disposal,  and  who  is  therefore  incapable 
of  paying  the  costs.*' 

If  the  plaintiff  became  a  lunatic  after  the  institution  of  a  suit, 
it  *  was  forrnerly  requisite  that  a  supplemental  bill  should  be  *85 
filed,  in  the  joint  names  of  the  lunatic  and  of  the  committee  of 
his  estate,  which  answered  the  same  purpose  as  a  bill  of  revivor  in  pro- 
curing the  benefit  of  former  proceedings,^  and  if  the  commitj-ee  of  a 
lunatic's  or  idiot's  estate  died,  after  a  suit  had  been  instituted  by  him 
for  the  benefit  of  the  idiot  or  lunatic,  and  a  new  committee  was  ap- 
pointed, the  proper  way  of  continuing  the  suit  was  by  a  supplemental 
bill  filed  by  the  idiot  or  lunatic  and  the  new  committee  ;  but  under  the 
present  practice  of  the  Court,  the  suit  would  be  continued,  in  either  of 
these  cases,  by  a  supplemental  order  or  order  of  re\ivor.2  After  a 
decree,  and  pending  proceedings  under  an  inquiry,  the  Court  will  stay 

1  Fuller  V.  Lance,  1  Ca.  in  Cha.  19 ;  Story  2  15   &   16   Vic.   c.   8fi.    §   52,   and    Orel 
En.  PI.  §  64,  and  note.  XXXIL     See  Seton,  1166,  1170;  Dangar  v. 

2  Woolfryes  v.  Woolfryes,  Rolls,  Feb.  17,  Stewart,  9  W.  R.  266,  V.  C.  K.:  Thewlis  v. 
1824,  MSS.  Farrar,    cited.    Seton,    1166;    and    see   post, 

3  Bunb:  141.  Chap.    XXXIIL,    Revivor   and  Supplevienf. 
*  Ld.  Red.  153;  Norcom  v.  Rogers,  1   C.       For  forms  of  motion  paper  and  petitions,  see 

E.Green  (N.  J.),  484.  Vol.  IIL      The  practice  as  to  the  appoint- 

°  Ld.  Red.   153,  229;  see   Story  Eq.  PI.  §,  nient  of  new  next  friends  of  idiots,  lunatics, 

725.  or  persons  of  weak  mind  is  the  same,  mutatis 

6  Ld.  Red.  153.  mutnndis,  as  in  the  case  of  infants ;  see  ante. 

1  See  Brown  v.  Clark,  3  Wooddeson,  Lect.  pp.  75,  76. 

378,  noiisy  where  the  form  of  such  a  bill  is 

stated. 
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the  cause  till  the  issue  of  a  commission  of  lunacy  concerning  the  plain- 
tiff is  known.' 

A  committee,  previoush"  to  instituting  a  suit  on  behalf  of  an  idiot  or 
lunatic,  should  obtain  the  sanction  of  the  Lord  Chancellor  or  Lords 
Justices,  who,  by  virtue  of  the  Queen's  sign  manual,  are  intrusted  with 
the  care  of  lunatics.  In  order  to  obtain  such  sanction,  a  statement  of 
facts  showing  the  propriety  of  the  suit  should  be  laid  before  the  Master 
in  Lunacy,  and  a  report  obtained  from  him  approving  the  suit ;  which 
report  must  be  confirmed  by  the  Lord  Chancellor  or  Lords  Justices.* 

It  may  be  observed  here,  that  the  Court  of  Chancery  will  not,  as  a 
matter  of  course,  interfere  to  set  aside  contracts  entered  into  and  com- 
pleted by  a  lunatic,  without  fraud  in  the  parties  dealing  with  him,  even 
where  such  contracts  are  oven-eached  by  the  inquisition  taken  in  lunacy, 
and  may  be  void  at  Law  ;  ^  but  the  interference  of  the  Court  will  depend 
very  much  upon  the  circumstances  of  each  particular  case  ;  and  where 
it  is  impossible  to  exercise  the  jurisdiction  in  favor  of  the  lunatic  so  as 
to  do  justice  to  the  other  party,  the  Court  will  refuse  relief,  and  leave 
the  lunatic  to  his  remedy,  if  any,  at  Law.^  It  seems  also,  that  although 
a  contract  is  entered  into  by  a  lunatic  subsequent  to  the  date  from  which 
he  is  found  by  the  inquisition  to  have  become  lunatic,  yet,  if  the  fact 
of  his  being  a  lunatic  at  the  time  of  the  contract  is  denied  by  the  de- 
fendant, the  establishment  of  that  fact  is  indispensably  necessary  ;  and 
formerly  when  the  Court  had  any  doubt  upon  it,  it  directed  an  issue  to 

try  it.^ 
*86  *  Persons  of  full  age,  but  who  are  incapable  of  acting  for  them- 

selves, though  neither  idiots  nor  lunatics,  have  been  permitted 
to  sue  bj'  their  next  friend,  without  the  intervention  of  the  Attorney- 
General  ;  ^  and  it  seems,  that  if  a  bill  has  been  filed  in  the  name  of  a 
plaintiff"  who,  at  the  time  of  filing  it,  is  in  a  state  of  mental  incapacit}-, 

3  Hartley  t'.  Gilbert,  13  Sim.  596.  t.  Cott.  177,  and  cases  there  collected;   Re 

*  IG  &  17  Vic.  c.  70.  5§  70-73,  91-97;  and  Burke,  2  De  G.,  F.  &  J.  124;  Re  Taylor,  ib. 

14th  Ord.  in  Lun.  of  7th  Nov..  1853,  17  Jur.  125:  Re  M'Fariane,  2  J.  &  H.  67.J;  8  Jur. 

Pt.  11.445;  see  Elmer's  I'rac.  42.  N.    S.  208;    Lis^ht   i'.  Light,   25  Bcav.  248; 

5  Price  V.  Berriiigton,  3  M'N.  &  G.  486,  Williams  v.  Allen,  33  Beav.  241;  Starbuck 
490;  Yaugerc.  Skinner,  1  McCarter  (N.J. ),  v.  Mitchell,  1  W.  N.  253,  M.  R. ;  Re  Cole- 
383.  man.  1  W.  N.  209,  V.  C.  S.;  and  see  Seton, 

6  Shelf,  on  Lun.  551;  NieU  v.  Morley,  9  709,  No.  11,  and  ante,  p.  9.  By  the  25  &  26 
Ves.  478,  481,  482.                                        "  Vic.  c.  86,  a  summary   jurisdiction    is   con- 

7  Nieli  c.  Morlcv.  9  Ves.  478.  ferred   in   Lunacy  over  the    pniperty  of   an 
1  Ld.   Red.   .30,"cit?s    Elizabeth   Liney,   a      alleged  insane  person,  for  his  benefit,  where 

person  deaf  and  dumb,  by  her  next  frfend,  of  small  amount,  without  in(iuisition  or  issue; 

against  Witherlv  and  others,  in  Ch. :  Decree,  and  see  Ord.  in  Lunacy  thereunder  of  7  Nov., 

.1  Dec,  1760;  ditto  on  Supplem.  Bill,  4  Mar.  1862,  in  Elmer's  Prac.  363;  8  .hir.  N.  S.  Pt. 

1779.     If  a   person   have  religious  scruples  II.  513.     In  the  case  of  a  bill  on  behalf  of  a 

against  being  a  partv  to  a  suit,  he  mav  sue  person  of  weak  mind,  as  in  the  case  of  infants 

bv  his  next  friend.     "Malin  v.  JIalin,  2  .lohn.  and  married  women,  a  written  authority  to 

Ch.  238.     A  person  in  dotage,  or  an  imbecile  use  the  name  of  the  next  friend  must  be  tiled 

adult,    mav   sue    bv    next    friend.       C.    D.  with  the  bill,  15  &  16  Vic.    c.  86,  §  11.     For 

Owing's   case.    1    Bland,    373;    Bothwell    v.  form,  see  Vol.  III.     And  see  Attorney-Gen- 

Bnnshell,  1   Bland,  373 ;  see  Storv  E(\.  PI.  §  eral  r.  Murray,  13  W.  R.  65,  V.  C.  K.,  ante, 

66.     As  to  the  jurisdiction  of  tlie  Court  of  pp.  13,  n.  (4),  69.  n.  (6).     The  next  friend 

Chancery   witli   regard  to  the  property  of  a  of  a  person  of  weak  mind  is,  in  every  respect, 

lunatic  iiot  so  found  bv  inqui>ition,  see  Nel-  in  the  same  position  as  the  next  friend  of  an 

s<in   r.  Duuconibe,  9  Beav.  211,216,219;   10  infant. 
Jur.  399;  Edwards   v.  Abrev,  2  C.  P.  Coop. 
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it  may,  on  motion,  be  taken  off  the  file.^  If,  however,  a  suit  has  been 
proper!}^  instituted,  and  the  plaintiff  subsequently  becomes  imbecile, 
that  circumstance  will  not  be  a  sufficient  gi'ound  for  taking  the  bill  off 
the  file.  Thus,  where  a  motion  was  made  on  the  part  of  the  defendant 
to  take  a  bill  off  the  file,  on  the  ground  of  the  plaintiff  liaving  been  for 
some  time  reduced  by  age  and  infirmity  to  a  state  of  mental  imbecility, 
which  rendered  her  incapable  of  instituting  a'suit :  the  circumstances 
of  the  case  not  appearing,  in  the  opinion  of  Lord  Eldon,  to  warrant 
the  inference  that,  at  the  time  of  filing  the  bill,  she  was  incompetent  to 
authorize  the  proceeding,  and  the  bill  appearing  to  be  a  proper  one  with 
a  view  to  her  rights  and  interests,  his  Lordship  thought,  that  as  the  suit 
was  rightly  commenced  and  the  further  prosecution  of  it  proper,  it 
would  be  a  strong  step  even  to  stay  the  proceedings,  merely  because 
her  state  of  mind  was  such  that  she  could  not  revoke  the  authority  pre- 
viously given  ;  but  that  to  take  the  bill  off  the  file,  and  make  the  an- 
swer waste  paper,  could  not  be  done.^ 

The  committee  of  a  lunatic,  and  the  next  friend  of  a  person  of  un- 
sound mind,  before  he  consents  to  any  departure  from  the  ordinary 
mode  of  taking  evidence,  or  of  any  other  procedure  in  the  suit,  should 
first  obtain  the  sanction  of  the  Court  or  Judge  ;  *  and  the  committee 
should  also  obtain  that  of  the  Lord  Chancellor  or  Lord  Justice  sitting 
in  Lunacy.* 


*  Section  VII.  —  Married  Women.  *87 

By  maiTia'ge,  the  husband  and  wife  become  as  one  person  in  law ; 
and  upon  this  union  depend  all  the  legal  and  equitable  rights  and  disa- 
bilities which  either  of  them  acquires  or  incurs  by  the  intermarriage. 
One  of  the  consequences  of  this  unity  of  existence  and  interest  be- 
tween the  husband  and  wife  is,  that  at  Common  Law  a  married  woman 
cannot,  except  in  the  cases  mentioned  below,  during  the  continuance 
of  her  coverture,  institute  a  suit  alone  ;  therefore,  whenever  it  is  neces- 
sary to  apply  to  a  judicial  tribunal  respecting  her  rights,  the  proceeding 
must  be  commenced  and  carried  on  in  their  joint  names. ^     The  excep- 

2  Wartnaby  v.  Wartnab}',  Jac.  377 ;  Blake  Conant  v.  Warren,  6  Grav,  562.     If  propertv 

V.  ^mith,  1  oimge,  596 ;  Norconi  v.  Rogers,  1  belongs  to  the  wife  aloiie,  as  her  sole  and 

a  i\r f^^i  ,\l"  '^^■^■,  separate   property,    an   action    respecting    it 

0  Wartnaby  v.  Wartnaby,  Jac.  377;  Story  should  be  in  heV  name  alone,  and  her 'hus 
Jiq.  11.  |C6.  band   should    not  be   joined.     Hennessev  v. 

"  tor  torm  of  summons,  see  Vol.  III.  White,  2  Allen,  48,  49.     In  Kentucky, a  wife 

1  o  '^'m-I^  ^^^■'  T^*"^'  ''■  ^'^"  '"''•>'  ^"*'  '^'""^  '"   an  action  relating  to  hei 
^  bee   Hilton  v.  Lothrop,   46   Maine,  297;       separate  property.     Petty  v.   Mailer    14   B 

^  I  hams   «.  Coward,   1   Grant  (Penn.),  21;  Mon.  246.    So  in  New  Hampshire:  Jordan  «. 

13radley  v.  Emerson,  7  Vt.  369.     In  Massa-  Cummings,  43  N.  H.  134-136,  under  recent 

chusetts,   a  married  woman  may  sue  and  be  statutes.     So  by  the  Code  of  Procedure  in 

sued  in  all  matters  having  relation  to   her  New  York;  and"  when  the  action  is  between 

separate  property,  business,  trade,  services,  herself  and  husband,  she  may  sue  or  be  sued 

labor,  and  earnings,  in  the  same  manner  as  alone.     In  no  case  need  she  prosecute  bv  a 

If  she   were   sole.     Genl.  Sts.  c.  108,  §  3;  guardian  ornext  friend.     2  Kent  (11th  ed.), 
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tious  to  this  rule  are  :  when  the  husband  can  be  considered  civiliter 
mortuics,  and  when  the  wife  is  judicially  separated  from  her  husband, 
or  has  obtained  a  protection  order ;  '^  in  which  cases,  the  wife  is  looked 
upon  as  restored  to  her  rights  and  capacity-  as  a  feme  sole,  and  may  sue 
alone. 

"With  respect  to  what  is  called  a  civil  death  in  law,  Lord  Coke  sa3'^s, 
that  a  deportation  for  ever  into  a  foreign  land,  like  to  a  profession,^  is 
a  civil  death,  and  that  in  such  cases  the  wife  may  bring  an  action,  or 
nia}-  be  impleaded  during  the  natural  life  of  her  husband ;  and  so,  if 
by  an  Act  of  Parliament  the  husband  be  attainted  of  treason  or  felony, 
and  is  banished  for  ever,  this  is  a  civil  death,  and  the  wife  may  sue  as 

a  feme  sole  ;  but  if  the  husband  have  judgment  to  be  exiled  but 
*88       for  a  time,  which  some  call  a  relegation^  *  this  is  no  civil  death. ^ 

At  Law,  also,  every  person  who  is  attainted  b}"^  ordinar}^  process 
of  treason  or  felon}',  is  disabled  to  bring  an}-  action,  for  he  is  extra 
legem  positus,  and  is  accounted  in  law  civiliter  mortuus  ;  ^  and  where  the 
husband  is  an  alien,  and  has  left  this  kingdom,  or  has  never  been  in 
this  country,  the  wife  may,  during  such  absence,  sue  alone, ^  although 


154  note.  Under  the  New  York  Acts  of  1860 
and  1862,  a  married  woman,  trading  on  her 
own  account,  may  be  sued  alone  on  a  note 
ffiven  bv  her  in  the  course  of  her  trading. 
Barton  i:  Beer,  35  Barb.  (N.  Y.)  78.  Having 
a  perfect  capacity'  to  sue,  she  will  be  held  re- 
sponsible for  the  acts  of  her  attorney  or  soli- 
citor, and  for  the  want  of  ordinary  diligence 
on  her  part.  Cayce  v.  Powell,  20  Texas,  767. 
In  Louisiana,  in  a  bill  by  a  wife  to  be  relieved 
fi-om  a  mortgage  made  "by  her,  on  the  ground 
of  her  disability  to  contract,  her  husband  may 
properly  be  joined  with  her  as  prochein  ami. 
Bein  r. 'Heath,  6  How.  U.  S.  228.  A  married 
woman,  entitled  by  law  to  sue  in  her  own 
name,  may  declare  without  alluding  to  her 
husband.  Jordan  v.  Cummings,  4.3  N.  H.  134 ; 
see  Wheaton  v.  Phillips,  1  Beasley  (N.  J.  ),221. 

2  20  &  21  Vic.  c.  8.5,  §5  21,  25.  26,  45;  21 
&  22  Vic.  c.  108,  §§  6-8;  27  &  28  Vic.  c.  44; 
and  see  22  &  23  Vic.  c.  61,  §§  4,  5;  23  &  24 
Vice.  144,  §  6;  Re  Raiiisdon's  Trusts,  4 
Drew.  446;  5  .lur.N.  S.  55;  Re  Kingsley,  26 
Beav.  84;  4  Jur.  N.  S.  1010;  Cook  v.  Fuller, 
26  Beav.  99 ;  Rudge  v.  Weedon,  4  De  G.  & 
J.  216;  5  Jur.  N.  S.  723  ;  Bathe  v.  Bank  of 
England,  4  K.  &  J.  564;  4  Jur.  N.  S.  505; 
Jtt  Whittingham's  Trust.s,  10  Jur.  N.  S.  818; 

12  W.  R.  775,  V.  C.  W. ;  Caldicott  v.  Baker, 

13  W.  R.  449,  V.  C.  K.;  Sealey  v.  Gaston, 
ib.  577.  V.  C.  W. 

3  [The  profession  of  a  person  as  a  nun  is  no 
longer  a  civil  death,  and  does  not  prevent 
such  person  from  dealing  with  property,  if 
otherwise  sui  juris.  Metcalfe's  Trusts,  2  De 
G.,  J.  &  S.  122;  Evans  v.  Cassidv,  11  Irish 
En.  243;  Blake  v.  Blake,  4  Irish  Eq.  349.] 

1  Co.  Litt.  133  a. ;  Storv  Eq.  PI.  §  61 ; 
Wright  V.  Wright,  2  Desaus.  244;  Cornwall 
t'.  Hoyt,  7  Conn.  420;  Troughton  v.  Hill,  2 
Hayw.  406;  Robinson  v.  Reynolds,  1  Aiken, 
174. 

Mr.  Chancellor  Kent,  2  Kent  (11th  ed.), 


154,  155,  in  reference  to  this  point,  remarks, 
that  "Lord  Coke  seems  to  put  the  capacity 
of  the  wife  to  sue  as  a  feme  sole,  upon  the 
ground,  that  the  abjuration  or  banishment  of 
the  husband  amounted  to  a  civil  death.  But 
if  the  husband  be  banished,  for  a  limited  time 
only,  though  it  be  no  civil  death,  the  better 
opinion  is,  that  the  consequences,  as  to  the 
wife,  are  the  same,  and  she  can  sue  and  be 
sued  as  a  feme  sole.''  See  also  Ex  parte 
Franks,  1  M.  &  Scott,  1.  In  Robinson  v. 
Reynolds,  1  Aiken,  174,  this  point  was  con- 
sidered and  the  Engli-h  cases  abh'  reviewed ; 
but  the  question  was,  bj'  this  case,  still  left 
unsettled,  whether  transportation  or  banish- 
ment of  the  husband  by  law,  for  a  limited 
time  only,  would  be  sufficient  to  give  the  wife 
the  capacity  to  sue  and  be  sued  as  a /erne  sole. 
It  seems,  however,  from  the  case  of  Foster  v. 
Everard,  Craw.  &  Di.x,  135,  that  a  J'e/ne 
covert,  whose  husband  has  been  transported 
for  a  limited  term  of  years,  will  not  be  al- 
lowed to  sue  in  I']quity  as  a  feme  sole. 

2  2  B.  &  P.  231;  4  Esp.  27;  Bac.  Ab.  tit. 
Bar.  and  Feme  (M);  9  East,  472. 

8  2  Esp.  554,  587;  1  B.  &  P.  357;  2  B.  & 
P.  226;  1  Bos.  &  P.  N.  R.  80;  11  East  301; 
3  Camp.  123;  5  T.  R.  679,  682;  8  T.  R  545; 
Gregory  v.  Paul,  15  Mass.  31 ;  Jordan  v. 
Cummings,  43  N.  H.  134.  Where  the  hus- 
band had  never  been  in  the  United  States, 
and  had  deserted  his  wife  in  a  foreign  coun- 
try, and  she  came  here  and  maintained  her- 
self as  a.  feme  sole,  she  was  held  entitled  to  sue 
and  be  sued  as  a.  feme  sole.  Gregory  v.  Paul, 
15  Mass.  31  ( Rand's  ed. ),  p.  35,  n.  a,  and  cases 
cited.  So  where  the  husband,  a  citizen  of 
and  a  resident  in  another  of  the  United  States, 
compelled  his  wife  to  leave  him  without  pro- 
viding any  means  for  her  support,  and  she 
came  into  Massachusetts  and  maintained  her- 
self there,  for  more  than  twenty  years,  as  a 
single  woman,  she  was  held  entitled  to  sue  as 
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in  ordinary  cases,  the  absence  *  of  the  husband  affords  no  ground  *89 
for  the  wife's  proceeding  separately.^ 

In  these  respects,  Courts  of  Equity  follow  the  rules  of  law.'^  Thus, 
it  has  been  held  in  Equity,  that  where  a  husband  has  been  banished  for 
life  1)3'  Act  of  Parliament,  the  wife  ma}'  in  all  things  act  as  a  feme  sole,  as 
if  her  husband  were  dead,  and  that  the  necessity  of  the  case  requires  that 
she  should  have  such  power ;  *  and  where  a  husband  was  attainted  of 
felon}',  and  pardoned  on  condition  of  transportation,  and  afterwards 
the  wife  became  entitled  to  some  personal  estate  as  orphan  to  a  free- 
man of  London,  such  personal  estate  was  decreed  to  the  wife  as  a 
feme  sole.* 

In  Equity,  however,  as  well  as  at  Law,  the  general  rule,  which  re- 
quires the  husband  to  be  joined  in  a  suit  respecting  the  rights  of  his 
wife,  prevails,  except  under  particular  circumstances,  which  will  be 
hereafter  pointed  out ;  but  at  Law  there  exists  a  distinction  between 
actions  for  property  which  has  accrued  to  the  wife  before  marriage,  and 
actions  for  property  which  has  come  to  her  afterwards  ;  which  distinc- 
tion does  not  prevail  in  Equity  ;  for  with  respect  to  such  debts  and 
other  choses  in  action  as  belong  to  the  wife  and  continue  unaltered, 
since  the  husband  cannot  disagree  to  her  interest  in  them,  and  as  he 
has  only  a  qualified  right  to  possess  them,  by  reducing  them  into  pos- 
session during  her  life,  he  is  unable  to  maintain  an  action  for  such 
property  without  making  his  wife  a  party  ;  *  but  for  all  personal  estate 

a  feme  sole.    Abbot  v.  Bayley,  6  Pick.  89.  spect,  the  residence  of  the  husband  in  another 

The  principle  of  the  above  decisions  has  been  State  of  these  United  States,  was  equivalent 

extended  still  further  by  the  Genl.  Sts.  of  to  a  residence  in  any  foreign  State ;  he  beiuf? 

Mass.  c.   108,  §  29;    [and  e.  109,  §§  31,  32.]  equally  beyond  the  operation  of  the  laws  of 

See  Story  Eq.   PI.   §   61,   and   note  to  this  the  Commonwealth  and   the   jurisdiction  of 

point ;  2  Kent,  155.     In  Beane  v.  Morgan,  4  its  Courts.     But  to  accomplish  this  change  in 

M'Cord,   148;    S.  C.  1  Hill,  8,  it  was  held,  the  civil  relations  of  the  wife,  the  desertion 

that  if  the  husband  leave  the  State,  without  by  the  husband  must  be  absolute  and  com- 

the  intention  of  returning,  the  wife  is  com-  plete  ;  it  must  be  a  voluntary  separation  from 

petent  to  contract,  to  sue,  and  be  sued,  as  if  and   abandonment  of    the   wife,    embracing 

she  were  a,  feme  sole.    See  Valentine  v.  Ford,  both  the  fact  and  the  intent  of  the  husband 

2   Browne,    193  ;    Robinson   «.    Reynolds,    1  to  renounce  de  facto,  and  as  far  as  he  can  do 

Aiken,   174 ;    Troughton   v.   Hill,   2   Havw.  it,  the  marital  relation,  and  leave  his  wife  to 

406  ;    Rhea  v.  Rhenner,  1  Peters,  105  ;  "Ed-  act  as  a,  feme  sole.     Such  is  the  renunciation, 

wards   v.   Davies,   16  John.   286  ;    Moore  v.  coupled  with  a  continued  absence  in  a  foreign 

Stevenson,  27  Conn.  14 ;   [Yeatman  v.  Bell-  State  or  country,  which  is  held  to  operate  as 

main,  1  Tcnn.  Ch.  589.]    In  Gregory  v.  Pierce,  an  abjuration  of  the  realm." 

4  Met.  478,  it  was  observed  by  Chief  Justice  A  wife,  who  is  divorced  a  mensa  et  thoro, 

Shaw,  that  "the  principle  is  now  to  be  con-  may  sue  as  a  feme  sole  on  causes  of  action 

sidered  as  established  in  this  State,  as  a  nee-  arising  after  the  divorce.    Dean  v.  Richmond, 

essary  exception  to  the  rule  of  the  Common  5  Pick.  461 ;  Pierce  v.  Burnham,  4  Met.  303 ; 

Law,  placing   a   married  woman  under  dis-  see  2  Kent,  156. 

ability  to  contract  or  maintain  a  suit,  that  i  11  East,  301;  Du  Wahl  v.  Braune,  1  H. 

where    the   husband   was   never   within   the  &  M.  178 ;  4  W.  R.  646. 

Commonwealth,  or  has  gone  beyond  its  juris-  2  See  Ld.  Red.  28;    Story  Eq.   PI.   §61; 

diction,   has   wholly   renounced   his   marital  Coop.  Eq.  PI.  30  ;  Calvert  on  Parties,  414. 

rights  and  duties,  and  deserted  his  wife,  she  3  Countess  of    Portland    v.    Prodgers,     2 

may  make  and  take  contracts,  and  sue  and  Vern.  104;  1  Eq.  Ca.  Ab.  171,  pi.  1. 

be  sued  in  her  own  name  as  a,  feme  sole.     It  *  Newsome  v.  Bowyer,  3  P.  Wnis.  37. 

is  an  application  of  an  old  rule  of  the  Com-  ^  i   Bright,    H.  &  W.  63,  and  the  cases 

m(m  Law,  which  took  away  the  disability  of  there  cited,  notis.     In  Clapp  v.  Stoughton,  10 

coverture  when  the  husband  was  exiled  or  Pick.   47,  it  was  remarked  by  Mr.   Justice 

had  abjured  the  realm.     Gregory  v.  Paul,  15  Wilde:   "  I  think  the  true  rule  is,  that  in  all 

M;'.ss.  31;  Abbot  v.  Bayley,  6  Pick.  89.     In  cases  where  the  cause  of  action  survives  to 

the  latter  case,  it  was  held,  that,  in  this  re-  the  wife,  the  husband  and  wife  must  joiE, 
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which  accrues  to  the  wife,  or  to  the  husband  and  wife  jointl}',  during 
marriage,  and  for  all  covenants  made  or  entered  into  with  them  during 
that  period,  the  husband  may,  at  Law,  commence  proceedings  in  his 
own  name  ;  because  the  right  of  action  having  accrued  after  marriage, 
the  husband  may  disagree  as  to  his  wife's  interest,  and  make  his  own 
absolute  :  an  intention  to  do  which  he  manifests  in  bringing  an  action 
in  his  own  name,  when  it  might  have  been  commenced  in  the  name  of 
both  of  them  ;  ®  and  in  such  case  it  has  been  held,  that  if  the  husband 
recover  a  judgment  for  a  debt  due  to  the  wife,  and  die  before  execu- 
tion, his  personal  representative  will  be  entitled  to  the  benefit 
*90  of  it,  and  not  the  wife.''  *  The  distinction  above  pointed  out 
does  not,  however,  as  has  been  stated,  exist  in  Courts  of  Equity, 
where  it  seems  necessary  that  in  all  cases  in  which  the  husband  seeks 
to  recover  the  property  of  the  wife,  he  should  make  her  a  party  co- 
plaintiff  with  himself,  whether  the  right  to  the  property  accrued  before 
or  after  marriage.^  Thus,  in  Clearke  v.  Lord  Angler ^'^  where  a  legac}' 
was  given  to  a  woman  whilst  she  was  covert,  and  the  husband,  without 
her,  exhibited  a  bill  for  it,  to  which  the  defendant  demuiTcd,  on  the 
ground  that  the  wife  ought  to  have  been  joined  in  the  suit,  the  demurrer 
was  allowed.^ 

[Where  a  married  woman  sues  as  personal  representative,  the  husband 
ought  to  be  joined  as  co-plaintiff  with  her ;  and  if  the  objection  is  not 
made  until  the  hearing,  the  Court  will  allow  the  bill  to  be  amended  by 
making  husband  and  wife  co-plaintiffs.*] 

The  ground  upon  which  Courts  of  Equity  require  the  wife  to  be  joined 
as  co-plaintiff  with  her  husband  in  suits  relating  to  her  own  property,  is 
the  parental  care  which  such  Courts  exercise  over  those  individuals  who 

and  he  cannot  sue  alone.     This  rule  will  go  Litt.  18.    In  the  case  of  Goddard  v.  Johnson, 

farther  than  any  other  to  reconcile  all  the  14  Pick.  -352,  at  Law,  it  was  decided   that  a 
ca.ses.     In  all  actions  for  choses  in  action  due  .     husband  may  sue  in  his  own  right,  after  the 

to  the  wife  before  marriage,  the  husband  and  death  of  his  wife,  for  a  legacy  accruing  to 

wife  must  join;  and  among  all  the  conflicting  the  wife  during  the  coverture.     In  this  case 

cases,  I  apprehend   not  one  can  be  found  in  the   Court  said:    "We  think    the    husband 

which  it  was  held,  that  the  husband  could  might   have  sued  alone,  had   the  wife  been 

pue  alone,  where  the  cause  of  action  would  still  living,  and  consequently  that  this  action 

clearly  survive  to  the  wife."     See  Morse  v.  may  be  sustained.     It  is  a  well  settled  prin- 

Karl,   13   Wend.   271;  Bryant  v.  Puckett,  3  ciple  that  a  chose  in  action  accruing  to  the 

Hay.  2.32.  wife    during  coverture,  vests  absolutely''    in 

6  lb.  B2;  and  see  Add.  Cont.  761.  the  husband."     In  Hapgood  v.  Houghton,  22 

■  Oglander  v.  Baston,  1  Vern.  396;  Gar-  Pick.  480,  the  Court  confirmed  the  above  de- 

forth  I'.  Bradley,  2  Ves.  S.  675,  677.  cision.      See   Sawver  v.    Baldwin,   20    Pick. 

I  See  Cherrv  v.  Belcher,  5  Stew.  &  P.  133;  378;  Davis  v.  Newton,  6  Met.  543-545;  Allen 

Tribblei;.  Tribble.  5  J.  J.  Marsh.  180;  Brad-  v.    Wilkins,    3  Allen,   322,    323;  Stevens   v. 

ley  r.  Emerson,  7  Vt.  369.  Beals,  10  Cush.  291 ;  Albee  v.  Carpenter,   12 

^  Freeman,  160;  S.  C.  nom.  Clerke  d.  Lord  Cush.  .382;  Jones  «>.  Richardson,  5  Met.  249, 

.\nglesev,  Nels.  78;  see  also  Blount  v.  Best-  per  Shaw  C.  J. 

land,  5  Ves.  515;  Anon.,  1  Atk.  491;  Meales  The   subject  of  the  husband's  right  to  a 

r.  -Meales,  5  Ves.  517,  n.;  Carr  v.  Taylor,  10  legacy  betiueathed  to  his  wife,  or  to  a  dis- 

Yes.  574,  579.  triljutive  share  in  an  estate,  in  wliirh  she  is 

3  Chase  v.  Palmer,  25  Maine,  348.  In  such  interested,  is  fully  considered,  and  the  au- 
thorities collected,  in  Blount  v.  Bestland, 
5  Sumner's  Ves.    515,    Perkins's  note   (a); 


case  the  husband  and  wife  are  necessarv  par- 
ties. Schuyler  v.  Iloyle,  5  John.  Ch^  196; 
Oldham  r.  Collins,  4  .J.  J.  Marsh.  50;  Foster 
f.  Hall,  2  J.  J.  Marsh.  546;  Giillitli  v.  Cole- 
man, 5  J.  J.  Marsh.  600;  Pyle  v.  Cravens,  4      233. 
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are  not  in  a  situation  to  take  care  of  their  own  rights  ;  and  as  it  is  pre- 
sumed that  a  father  would  not  marry  his  daughter  without  insisting 
upon  some  settlement  upon  her,  so,  those  Courts,  standing  in  loco  pa- 
rentis^ will  not  sutTer  the  luisband  to  take  a  wife's  portion,  until  he  has 
agreed  to  make  a  reasonable  provision  for  her,*^  or  until  they 
have  given  the  wife  an  *  opportunity  of  making  her  election,  *91 
whether  the  property  shall  go  to  her  husband,  or  shall  be  made 
the  subject  of  a  settlement  upon  her  and  her  children. 

6  Per  Lord  Hardwicke,  in  Jewson  v.  Moul- 
son,  2  Atk.  41'J.  This  point  is'very  fully 
considered  in  2  Kent,  138  et  seq.  If  the  hus- 
band wants  the  aid  of  Chancery  to  get  pos- 
session of  his  wife's  property,  or  if  her  prop- 
erty be  within  the  reach  of  the  Court,  he 
must  do  what  is  equitable  by  making  a  rea- 
sonable provision  out  of  it  for  the  mainten- 
ance of  her  and  her  children.  Whether  the 
suit  for  the  wife's  debt,  legacy,  or  portion, 
be  by  the  husband  or  his  assignees,  the  re- 
sult is  the  same,  and  a  proper  settlement  on 
the  wife  must  tirst  be  made  of  a  proportion 
of  the  property.  Ibid. ;  Howard  v.  Moffatt,  2 
John.  Ch.  20G ;  Duvall  v.  Farmers'  Bank, 
Maryland,  4  Gill  &  J.  282 ;  Whitesides  v. 
Dorris,  7  Dana,  106;  Dinnond  v.  Magee,  4 
John.  Ch.  318;  Kenney  v.  Udall,  5  John.  Ch. 
464;  Haviland  v.  Bloom,  6  John.  Ch.  178; 
Mumford  v.  Murray,  1  Paige,  620;  Fabre  v. 
Colden,  1  Paige,  166  ;  Tucker  v.  Andrews,  13 
Maine,  124;  Glen  v.  Fisher,  6  John.  Ch.  33; 
Cape  V.  Adams,  1  Desaus.  567 ;  Heath  v. 
Heath,  2  Hill  Ch.  104;  Kees  v.  Waters,  9 
Watts,  90;  Myers  v.  Myers,  1  Bailey  Eq.  24; 
Helm  V.  Franciscus,  2  Bland,  545  ;  Tevis  v. 
Richardson,  7  Monroe,  660 ;  Poindexter  v. 
Jeffries,  15  Grattan  (Va.),  363.  It  has,  at 
length,  become  the  settled  rule  of  the  Courts 
of  Equity,  in  N'ew  York,  that  they  will  in- 
terfere, and  restrain  a  husband  from  recover- 
ing at  Law  his  wife's  property,  until  he 
makes  a  provision  for  her.  Fry  v.  Fry,  7 
Paige,  462;  Martin  v.  Martin,  1  Hoff.  "Ch. 
462;  Udall  v.  Kenney,  3  Cowen,  590.  Chan- 
cery will  interfere  in  such  case,  on  a  bill  tiled 
by  or  on  behalf  of  the  wife;  Van  Epps  v. 
Van  Deusen,  4  Paige,  64 ;  or  on  a  petition. 
Davis  V.  Newton,  6  Met.  543. 

The  result  of  the  cases  seems  to  be,  that 
whenever  the  interests  of  a  married  woman 
are  brought  before  the  Court,  in  opposition 
to  the  claims  of  her  husband,  they  will  be  at- 
tended to,  whoever  the  person  applying  to 
the  Court  ma3'  be.  2  Story  Eq.  Jur.  §  1414; 
Van  Duzen  v.  Van  Duzen,  6  Paige,  366  ; 
Davis  V.  Newton,  6  Met.  643,  544.  See  a  dis- 
cussion on  this  subject  of  settlement,  in  such 
cases,  in  Parsons  v.  Parsons,  9  N.  H.  309, 
320  et  seq. 

In  some  of  the  States  the  power  of  afford- 
ing such  protection  to  the  wife  does  not  exist. 
Parsons  v.  Parsons,  9  N.  H.  309,  320  et  seq. ; 
Yoke  V.  Barnet,  1  Binne}%  358  ;  Matter  of 
Miller,  1  Ash.  323.  In  Sawyer  v.  Baldwin,  20 
Pick.  387,  in  reference  to  securing  a  j)rovis- 
ion  for  the  wife,  in  such  cases,  the  Court  re- 
mark, that  the  "  practice  prevails  to  some  ex- 
tent in  New  York,  but  is  repudiated  in  other 


States.  It  would  seem  to  be  repugnant  to 
what  we  deem  the  legal  rights  of  the  hus- 
band, and  would  never  be  carried  so  far  here 
as  it  has  been  in  England."  But  in  Davis  u. 
Newton,  6  Met.  543,  sjieaking  of  the  wife's 
right  to  a  suitable  allowance,  in  such  cases, 
the  Court  remark,  that  it  "  is  an  Equity 
which  Courts  will  uphold  in  all  cases  where 
the  husband,  his  creditors,  or  his  assignees 
have  occasion  to  come  into  Court  to  obtain 
possession  of  the  property,  and  wherever  a 
Court  of  Equity  can,  in  any  form,  exercise 
jurisdiction  over  the  subject."  "  The  author- 
ity' of  the  Court  to  make  such  allowance  is  a 
well-established  principle  of  Equity,  and  has 
been  recognized  b}'  this  Court."  Per  Shaw 
C  J.  in  Gardner  v.  Hooper,  3  Gray,  398,  404 ; 
see  Gassett  v.  Grout,  4  Met.  488. 

Mr.  Chancellor  Kent,  2  Kent,  141,  142, 
remarks  that,  "  though  such  a  protection 
cannot  be  afforded  to  the  wife  in  Pennsylva- 
nia, where  there  is  no  Court  of  Chancery, 
nor  in  New  Hampshire,  where  Equity  powers, 
to  a  specific  extent  only,  are  conferred  by 
Statute  upon  the  Supreme  Court  of  common- 
law  jurisdiction ;  yet  I  presume  that  it  exists 
in  most  of  the  other  States  where  Courts  are 
established  with  distinct  Equity  powers,  ac- 
cording to  the  English  system,  or  with  legal 
and  equitable  powers  united,  according  to 
the  more  general  prevailing  practice  in  the 
United  States.  It  exists  in  Georgia,  Mary- 
land, and  Tennessee,  and  in  the  latter  State 
protection  is  even  afforded  in  their  Courts  of 
Luw.  Corley  v.  Corley,  22  Geo.  178  ;  M'El- 
hattan  v.  Howell,  4  Hayw.  19;  [Phillips  v. 
Hassell,  10  Humph.  197;]  Duvall  v.  Farmers' 
Bank  of  Maryland,  4  Gill  &  J.  282."  So  in 
Maine.  Tucker  v.  Andrews,  13  Maine,  124. 
For  other  States,  see  Heath  v.  Heath,  2  Hill 
Ch.  104;  Myers  v.  Myers,  1  Baijey  Eq  24; 
Helm  V.  Franciscus,  2"  Bland,  545;  Tevis  v. 
Richardson,  7  Monroe,  600 ;  Durr  v.  Bowyer, 
2  M'Cord,  368  ;  Argenbright  v.  Campbell,  3 
Hen.  &  M.  144.  In  North  Carolina,  if  the 
aid  of  a  Court  of  Equity  is  required  by  the 
husband  to  enable  him  to  take  possession  of 
his  wife's  property,  he  must  make  reasonable 
provision  for  her.  But  in  that  State  the  wife 
cannot,  by  a  suit  in  Equity,  sto])  him,  though 
he  be  Insolvent,  from  taking  possession,  un- 
less her  claim  be  founded  upon  a  marriage 
settlement.  Brvan  v.  Brvan,  1  Dev.  Eq.  47; 
Allen  V.  Allen,  6  Ired.  Eq".  293. 

The  wife's  equity  extends  as  well  to  real  as 
to  personal  property.  Moore  v.  Moore,  14  B. 
Mon.  259.  In  this  last  case  it  was  allowed  to 
her  out  of  the  proceeds  of  lands  which  de- 
scended to   her  during  coverture;    and   she 
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This  right  of  a  wife  is  termed  her  equit}-  to  a  settlement ;  and  it 
attaches  whenever  proceedings  are  pending  in  the  Court  of  Chancery, 
with  reference  to  her  personal  propert}',^  or  her  equitable  interest 
*92  in  real  estate,"  except  as  against  the  particular  assignee  of  *  her 
life-estate.''  She  may  herself  institute  proceedings  for  the  pur- 
pose of  raising  her  equity ;  •^  but  it  cannot  be  enforced  until  the  Court 
is  about  to  make  a  decree  or  order  directing  payment,  transfer,  or 
application  of  the  property.^ 

The  question  whether  the  right  attaches  to  the  wife's  life-interest  has 
been  much  discussed ;  but  it  is  now  deteriliined  that,  subject  to  the 
above-mentioned  exception,  it  does  so  attach.^ 

The  right  of  a  married  woman  to  have  a  settlement  made  upon  her- 
self and  her  children,  out  of  her  personal  property  which  is  the  subject 
of  a  suit  in  Equity,  is  totally  distinct  from  her  right  b}'  survivorship  to 
such  of  her  choses  in  action  as  have  not  been  reduced  into  possession 
during  the  joint  lives  of  herself  and  husband.  The  right  by  survivor- 
ship is  a  legal  right,  appl3'ing  equall}-  to  her  legal  and  equitable  inter- 
est ;  but  her  right  to  a  settlement  depends  upon  the  peculiar  rule  of 
Courts  of  Equity  before  alluded  to,  which,  standing  in  loco  parentis  with 
regard  to  a,  feme  covert,  will  not  suffer  the  husband  to  take  the  wife's 
portion  until  he  has  agreed  to  make  a  reasonable  provision  for  her  and 
her  children,  unless  they  are  satisfied  that  it  is  with  her  free  consent  that 
it  is  paid  over  to  him.*  This  rule  of  Equity*  is  not  of  modern  adoption, 
but  has  been  recognized  and  acted  upon  from  a  very  early  period.  In 
the  case  of  Tanjieldx.  Davenport,^  \!hxc\i  occurred  in  the  14  Chas.  I., 
Lord  Keeper  Coventry  takes  notice  of  it ;  and  it  has  been  acknowledged 
and  followed  in  all  subsequent  cases,  where  a  wife  has  had  a  demand  in 
her  OAvn  right,  and  application  has  been  made  to  a  Court  of  Equity  to  en- 
force it.''    Where,  however,  the  demand  is  not  one  which  accrues  to  the 

was  permitted  to  assert  this  right  by  original  Wms.  459;  Duncombe  v.  Greenacre,  2  De  G., 

bill.     Where  a  wife  joined   her  husband  in  F.   &  .1.509;  7  Jur.  N.  S.  175;  Postdate  v. 

the  conveyance  of  lands,   and  the  husband  Barnes,  9  Jur.  N.    S.  450:  11  W.  R   350,  V. 

became  insolvent  before  the  price  was  paid,  a  C.  S.;  Barnes  v.  Robinson,  9  Jur.  N.  S.  245; 

suitable  settlement  was  decreed  to  her  out  of  11  W.  R.  276,  V.  C.  S.  ;    [Sotheran  v.  Smear, 

the  price.     Lay  v.  Brown,  13  B.  Mon.  295.  W.  N.  296.] 

1  Even  where  the  fund  is  not  in  Court,  see  ^  Jewson  v.  Moulson,  2  Atk.  419;  De  La 
Henry  v.  Ogle,  1  C.  P.  Coop.  t.  Cott.  447.  Garde  v.  Lempriere,  6  Beav.  344 ;  Osborne  v. 

2  Sturgis  V.  Champnevs,  5  M.  &  C.  97;  Morgan,  9  ILire,  4-32;  Wallace  v.  Auldjo,  1 
Hanson  v.  Keating,  4  Hare,  1;  Worthani  v.  Dr.  &  Sm.  216;  9  .Tur.  N.  S.  687;  2  N.  R. 
Pemberton,  1  De  G.  &  S.  644;  but  see  567,  L.  J.I.;  1  De  G.,  J.  &  S.  643. 
Gleaves  ».  Pavne,  1  De  G.,  J.  &  S.  87.  In  *  Sturgis  v.  Champnevs,  5  M.  &  C.  97; 
Smith  ».  Matthews,  3  De  G.,  F.  &  J.  139,  it  Wilkinson?;.  Charlesworth,  10  Beav.  324;  [see 
Mas  held  that  the  possible  estate  by  curtesy  Taunton  v.  Morris,  8  Ch.  Div.  453,  where  the 
of  the  husband  could  not  be  interfered  with.  rule  was  applied,  and  the  whole  estate  was 
See  Barnes  v.    Robinson,  9  Jur.   N.  S.  245  ;  settled  on  the  wife.] 

11  W.  K.  276,  V.  C.  S.  5  Jewson  v.  Moulson,  2  Atk.  419. 

1  Tidd  V.  Lister,  3  De  G.,  M.  &  G.  857.  «  Tothill,  114;  and  see  1  Spence  Eq.  Jur. 
861,  809;  18  Jur.  543;  and  see  Durham  v.       581,  590. 

Crackles.  8  Jur.  N.  S.  1174,  V.  C.  W.     [But  ^  .Jcwson  v.  ISfoulson.  2  Atk.  419  ;  Milner 

a  married  woman   is  not  entitled  to  a  settle-  v.  Colmer,  2  P.  Wms.  041  ;  Adams  v.  Peirce, 

ment  out  of  her  jiroperty  until   lu'r  debts  in-  3  P.  Wins.  11 ;  Brown  v.  Elton,  ib.  202  ;  Har- 

curred   before   marriage    are    jirovidcd    for.  rison  v.  Buckle,  1  Stra.  239;  Winch  v.  Page, 

Carrick  v.  Ford,  L.  R.  4  Ch.  App.  247.]  Bunb.   86;    Middlecome  v.  Marlow,   2   Atk. 

2  Lady  Elibank  v.  Montolieu,  5  Ves.  737;  519. 
and  cases  collected  in  Bosvil  v.  Brander,  1  P. 
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husband  in  right  of  his  wife,  although  he  maj''  be  entitled  to  it  under  a 
contract  made  upon  his  man-iage,  yet  if  he  alone  has  the  right  to  sue 
for  it,  the  equity  of  the  wife  to  a  settlement  will  not  attach.^  Thus, 
where,  in  contemplation  of  marriage,  the  father  of  the  intended  wife 
covenanted  to  pay  1000/.  to  the  husband  on  marriage,  and  also 
*  that  his  heirs,  or  executors,  should,  within  six  months  after  his  *93 
death,  pa}'  the  further  sum  of  500?.  to  the  husband  as  the 
remainder  of  the  wife's  portion,  it  was  held,  that  the  wife  was  not 
entitled  to  a  settlement  out  of  the  500/.,  as  it  never  was  her  mone}', 
and  was  only  a  debt  due  to  the  husband  from  the  father.^ 

In  order  to  ascertain  whether  the  married  woman  waives  her  equity 
to  a  settlement,  and  consents  to  her  husband  taking  the  property-,  the 
practice  of  the  Court  is,  when  she  is  resident  in  London,  or  is  willing 
to  attend,  for  the  Judge  to  examine  her  apart  from  her  husband,  at  the 
time  of  pronouncing  the  decree  or  order  disposing  of  the  fund :  ^  in 
which  case,  a  note  of  the  examination  is  made  hj  the  Registrar  in  Court, 
and  is  embodied  in  the  decree  or  order.  If  the  married  woman  is  un- 
able or  unwilling  to  attend  the  Court,  owing  to  her  residence  in  the 
country  or  other  cause,  her  examination  may  be  taken  by  commis- 
sioners, under  an  order  specially  appointing  them  for  this  purpose.^ 
Such  order  may  be  made  in  various  forms,  and  at  different  stages  of 
the  proceedings.  Thus,  where,  on  pronouncing  the  decree  or  order 
dealing  with  the  fund,  it  is  suggested  by  counsel  that  an  immediate 
examination  of  the  wife  by  commissioners  is  intended,  the  Court,  to 
save  expense,  will  sometimes  direct  the  fund  to  be  carried  over  to  the 
separate  account  of  the  wife,  and  by  the  same  order  appoint  the  com- 
missioners, reserving  liberty  to  apply :  in  which  case,  on  completion 
of  the  examination,  an  application  for  payment  of  the  fund  may  be 
made  by  petition,*  or,  in  cases  where  there  is  jurisdiction  at  chambers, 
by  summons.^  Or,  the  Court  will  direct  the  drawing  up  of  the  decree  or 
order  to  be  suspended  for  a  few  days,  to  afford  an  opportunity  of  taking 
the  examination  in  the  interval :  in  the  latter  case,  an  ex  parte  sum- 
mons ®  is  thereupon  taken  out  for  an  order  to  appoint  the  commission- 
ers ;  and  when  the  examination  has  been  completed,  the  matter  is 
mentioned  again  to  the  Court,  and  the  decree  or  order  is  directed  to  be 
drawn  up,  embodying  therein  the  result  of  the  examination. 

Where,  in  any  case,  a  fund  has  been  carried  over  to  the  wife's  sepa- 
rate account,  an  application  to  deal  with  it  may  be  made  by  petition,'' 
or,  where  there  is  jurisdiction  at  chambers,  by  summons.*    When  made 

8  Brooke  v.  Hickes,    12  W.  R.    703,    V.  Sumner's  Vea.  175,  note ;  Binford  v.  Bawden, 

C.  S.  1  id.  512  and  note  {a)  and  cases  cited. 

1  Brett  V.  Forcer,  3  Atk.  403.     For  case  of  3  See  form,  Seton,  658,  No.  4. 
a  legacy  given  to  husband  and  wife  jointly,  *  For  form,  see  Vol.  III. 

see  Atcheson  v.  Atcheson,  11  Beav.  485,  488.  ^  Ihid. 

2  On  this  subject  see  Seton,  657,671;  1  6  jh!4. 
Bright's  H.  &  W.  88;  2  Story  Eq.  Jur.  ^  Ihid. 
§  1418,  and  cases  cited;  Ward  v.  Amory,  1  8  Jbid. 
Curtis,  419,   432;    Sperling    v.   Rochfort,   8 
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by  petition,  the  usual  course  is  to  got  the  petition  answered  for  a  day 
sullioiently  distant-  to  allow  of  the  examination  being  taken  in 
*94  the  mean  time  ;  on  the  petition  being  thus  answered,  *  an  ca: 
parte  summons  ^  is  taken  out  at  chambers  for  an  order  to  appoint 
the  commissioners,  and  the  examination  is  taken  thereon  before  the 
petition  is  heard.  If  the  petition,  in  any  case,  is  brought  on  before 
the  wife  is  examined,  an  order  to  examine  her  will  be  made,  and  the 
petition  will  be  ordered  to  stand  over  till  the  return  thereto ;  ^  after 
such  return,  the  petition  will  be  placed  in  the  paper  and  disposed  of. 

If  the  application  for  pajinent  out  is  made  by  summons,  evidence  of 
the  title  to  the  fund  should  be  adduced  on  the  hearing,  and  the  sum- 
mons will  be  adjourned  till  after  the  examination  ;  to  procure  which,  a 
summons  ^  is  next  taken  out  for  an  order  to  appoint  commissioners  ; 
and  when  the  examination  has  been  perfected,  the  summons  to  pay  out 
is  brought  on  again,  and  an  order  made. 

The  married  woman  ma}',  however,  attend  the  Court  at  the  hearing 
of  the  petition,  or  the  Judge  at  chambers,  on  the  summons,  to  pay  out 
the  fund,  and  give  her  consent,  so  as  to  save  the  expense  of  an  exami- 
nation b}'  commissioners.* 

It  is  usual,  but  not  essential,  to  appoint  professional  persons  as  com- 
missioners ;  and  they  must  not  be  concerned  for  the  husband  in  the 
matter  to  which  the  examination  relates  ;  but  it  does  not  apj^ear  to  be 
the  practice  to  requu*e  an  affidavit  of  their  fitness,  unless,  perhaps,  where 
the}'  are  to  act  abroad  and.  do  not  seem,  by  their  descriptions,  to  be 
legal  practitioners  or  public  functionaries.  Three  or  four  persons  are 
ordinarily  appointed,  two  of  whom  may,  and  usually  do,  act  without  the 
rest.  An  examination  by  one  commissioner  only  is  not  deemed  suffi- 
cient. 

The  married  woman,  on  attending  the  commissioners,  is  examined 
by  them  secretly  and  apart  from  her  husband,^  to  whom,  in  what  manner, 
and  for  what  purpose  she  is  willing  and  desirous  that  the  fund  should 
be  disposed  of ;  they  read  over  to  her  the  order  under  which  the  exami- 
nation is  taken,  and  explain  to  her  its  purport ;  the  examination  is 
taken  in  writing,  and  is  signed  by  her  ;  a  certificate  of  the  examination, 
written  at  the  foot  thei-eof,  is  then  signed  by  the  commissioners  ;  an 
affidavit  verifying  all  the  signatures  is  made  ;  and  the  examination, 
certificate,  and  affidavit "  are  filed  at  the  Record  and  AYrit  Clerks'  Office  : 

whence  office  copies  are  procui-ed. 
*95  Where  the  married  woman  is  abroad,  an  order  will  be  made  *ap- 

pointing  commissioners  resident  there  ;  ^  and  the  mode  of  taking 

1  For  form,  see  Vol.  III.  5  The  husband,  or  his  solicitor,  or  any  per- 

2  See  form  of  order,  Seton,  658,  No.  4.  son  connected  with  them,  should  not  be  pres- 
8  For  form, see  Vol.  III.  ent  at  this  examination;  see  ifeBendvshe,  3 
*  It  seems  a  Chief  Clerk  has  no  power  to  Jur.  N.  S.  727;  5  W.  K.  816,  V.  C.  K' 

take  the  examination  of  a  married  woman:  0  For  forms,  see  Vol.  III.;  and  see  iJeTas- 

eee  15  &  10  Vic.  c.  80,'  §  .^O.     For  form  of  burjch,  1  V.  &  B.  507. 

order,   where   the   examination  is   taken   at  i  Parsons  ».  Dunne,  2  Ves.  S.  60;  Bourdil- 

chambers,  see  Seton,  658,  No.  3.  Ion  v.  Adair,  3  Bro.  C.  C,  237;  Gibbons  v 
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and  authenticating  an  examination  out  of  the  British  dominions,  is 
exemplified  by  the  following  case.  In  Minet  v.  Hyde,'^  the  order  was, 
that  she  should  appear  before  some  of  the  plaintiffs,  and  a  magistrate 
of  Leyden,  to  be  privately  examined  as  to  her  consent :  such  examina- 
tion to  be  in  writing,  in  the  French  or  German  language,  and  to  be 
signed  by  her,  and  attested  by  notaries  public,  whose  certificate  thereof 
was  also  to  be  in  writing,  either  in  the  French  or  German  language.  • 
It  was  also  ordered,  that  such  signing  and  certificate  should  be  verified 
b}'  the  affidavit  of  some  credible  witnesses,  either  in  the  German  or 
French  language,  before  a  proper  magistrate  of  Leyden  ;  and  that  the 
examination,  certificate,  and  affidavit  should  be  translated  into  English 
by  certain  notaries  public,  sworn  to  the  truth  of  their  translation.*^ 

Where,  however,  the  wife  is  domiciled  abroad,  and  in  a  country  b}'  the 
law  of  which  there  is  no  equity  to  a  settlement,  but  the  whole  is  payable 
to  the  husband,  her  consent  is  not  necessary  ;  ^  that  the  law  is  so  must, 
however,  be  proved  as  a  fact  in  each  case.^ 

Before  a  fund  belonging  to  a  married  woman  will  be  paid  out  of 
Court,''  an  affidavit  is  required  to  be  made  by  the  husband  and  wife,  that 
no  settlement,  or  agreement  for  a  settlement,  has  been  made  ;  or,  if 
there  is  any  settlement,  or  agi-eement,  then  an  affidavit  by  them  identi- 
fying the  instrument,  and  stating  that  there  is  no  other ;  ''  and  the  in- 
strument must  be  produced.  Where  produced  in  Court,  the  counsel 
of  the  husband  and  wife  certifies  that  he  has  carefully  perused  it,  and 
that  the  fund  in  question  is  not  affected  thereby  ;  ^  but  where  produced 
in  chambers,  an  affidavit  by  their  solicitor  to  the  like  eflfect  is  required.^ 
On  an  application  for  an  order  to  examine  the  wife,  unless  the  affidavit 
of  no  settlement  be  produced,  the  order  will  direct  that  it  be  made 
before  the  *examination  is  taken  :  ^  in  which  case,  it  is  usual  to  *96 
swear  the  affidavit  before  one  of  the  commissioners  appointed  by 

Kibbey,  7  Jur.  N.   S.  1298;  10  W.  R.  55,  V.  husband  and  wife  refused  to  join  in  an  affi- 

C.  K. ;  Wedderburn  v.   Wedderburn,  M.  K.  davit  in  favor  of  an  assignee,]  the  Court  lias 

in  Chamb.  5  Aug.,  1864.  been  satisfied  with  other  evidence,  Rowland 

2  2  Bro.  C.  C.  663.  v.  Oakley,  14  Jur.  845,  V.  C.  K.   B.;  Anon.. 

8  2  Bro.  C.  C.  ed.  Belt,  p.  662,  n.  1;  see  3  Jur.  N.  S.  839,   V.  C.   W.     [The  fund  will 

also  Parsons  v.  Dunne,  Belt's  Sup.  to  Ves.  S.  be  paid  out  upon  affidavit  of  the  wife  alone, 

276.  and  other  affidavits  showing  that  tlie  husband 

*  Campbell  v.  French,  3  Ves.  321 ;  Dues  v.  is  resident  abioad  and  refused  to  join,  or  that 
Smith,  Jac.  544;  Anstruther  v.  Adair,  2  M.  there  was  difficulty  in  procuring  the  usual 
&  K.  513;  Hitchcock  v.  Clendinen,  12  Beav.  joint  atfidavit.  Elliott  v.  Remington,  9  Sim. 
534;  M'Cormick  v.  Garnett,  5  De  G.,  M.  &  502  ;  Wilkinson  v.  Schneider,  L.  R.  9  Eq.  423.] 
G.  278;  18  Jur.  412;  see,  however,  Schwa-  As  to  the  affidavit  required  where  the  wife 
bacher  I'.  Becker,  2  Sm.  &  G.  App.  4;  but  if  was  dead,  and  an  aflidavit  of  no  setth-Tnciit 
theyewe  covert  is  a  ward  of  Court,  the  case  could  not  be  obtained,  see  Clarke  v.  Wood- 
is  different,  and  the  Court  will  direct  a  settle-  ward,  25  Beav.  455.  Where  the  settlement 
ment,  In  re  Tweedale's  Settlement,  Johns.  was  Scotch,  the  Court  required  the  affidavit 
109.  of  a  Scotch  advocate  that  it  did  not  affect  the 

6  M'Cormick  v.    Garnett.    uhi    sup.      In  fund,  Be  Todd,  Shand  v.   Kidd,   19   Beav. 

Sutherland  v.  Young,  5  L.  T.  N.  S.   738,  M.  582. 

R.,  legacies  of  250Z.  each  to  a  Frenchman's  8  gee  form  of  recital  thereof  in  Seton,  657, 

daughters,  married  to  French  subjects,  were  No.  2. 
ordered  to  be  paid  to  the  wives.  9  For  form,  see  Vol.  III. 

6  See  Hough  r.  Ryley,  2  Cox,  157;  Elring-  i  See  form  of  order,  Seton,  658,  No.  4. 
ton  V.  Elrington,  4  Drew.  545.  The  V.  C.  Kinder.sley  requires  the  affidavit 

7  For  forms,  see  Vol.  III.  When  the  joint  to  be  produced  before  the  order  to  examine  is 
aflidavit  cannot  be  obtained,  [as  where  both  made,  Seton,  663. 
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the  order,  if  he  is  eonipeteut  to  administer  an  oath  in  Chanceiy.  Where 
the  marriage  is  not  otherwise  proved,  the  affidavit  should  state  the  time 
and  place  of  the  marriage,  and  a  certificate  thereof  should  be  exhibited.^ 
As  a  general  rule,  the  consent  of  the  wife  will  not  be  taken  by  the 
Court  until  the  amount  of  the  fund  is  cleark  ascertained^  except  where 
it  is  subject  only  to  a  deduction  for  costs  ;  *  but  her  consent  has  been 
'taken  to  the  part  ascertained  from  time  to  time.^  Formerly,  it  was  not 
the  practice  of  the  Court  to  direct  a  fund  belonging  to  a  married  woman 
ti)  be  paid  out  of  Court  at  the  hearing  of  the  cause  ; "  but  it  was  directed 
to  be  transferred  to  a  separate  account,  usually  entitled  the  account  of 
the  husband  and  wife  ;  and  after  such  transfer,  a  petition  was  presented 
for  payment  out  of  Court  of  the  money  so  transferred.'  Now,  however, 
where  the  wife  appears  in  Court  and  consents,  the  fund  may  be  directed 
to  be  paid  out  at  the  hearing  of  the  cause,  or  on  further  considera- 
tion.^ 

If  the  wife  be  not  of  full  age,  she  is  incapable  of  giving  her  consent ; 
in  that  case,  therefore,  the  Court  will  not  examine  her,  but  will  require 
the  husband,  in  case  he  applies  to  this  Court,  for  her  equitable  property, 
to  make  a  proper  settlement  upon  her.^  If  the  wife  is  of  age,  and  per- 
sists in  gi\nng  her  consent,  and  wai\'ing  her  equity  to  a  settlement,  it 
appears  that  the  Com-t  cannot  refuse  to  act  in  accordance  vf'ith  her  wish." 
In  Ex  parte  Higham,^^  however,  Lord  Hardwicke  considered  himself  en- 
titled to  object  to  the  whole  fund  being  paid  over  to  the  husband,  who 
was  in  trade,  even  though  the  vnfe  consented ;  but  in  the  previous  case 
of  Willats  V.  Cay,^^  where  the  wife  had  appeared  in  Court,  and  being 
examined  desired  that  the  whole  money  might  be  paid  to  her  husband, 
the  Master  of  the  Rolls,  although  the  parties  had  married  without  the 

consent  of  the  wife's  relations,  and  the  husband  appeared  to  be 
*97       insolvent,  refused  to  refer  it  to  the  Master  to  *consider  a  scheme 

for  securing  a  provision  for  the  wife  :  observing,  that  it  was  never 
done  unless  circumstances  of  fraud,  or  of  compulsion  on  the  part  of  the 
husband  appeared ;  and  that  a  wife  might  as  well  dispose  of  her  per- 
sonal estate,  over  which  she  has  an  absolute  control,  as  of  real  estate, 
which  she  might  do  by  joining  in  a  fine  with  her  husband.^ 

2  See  form  of  affidavit  in  Vol.  III.  Tenn.  Ch.  616.]     As  to  the  course,  where  the 

8  Sperling  v.    Rochfort,  8  Ves.  164,  178  ;  wife  is  non  covipos,  see  Caldecott  v.  Harrison, 

Woollands'tJ.  Crowther,   12  Ves.  174,  178;  Seton.  663. 

Jcrnogan  v.  Baxter,    6    Mad.  32;    Moss   v.  w  See  2  Storv- Eq.  Jur.  §  1418,  note ;  Miir- 

Dunlop.  8  W.  R.  39,  V.  C.  W. ;  S.  C.  nom.  ray  v.  Lord  Elibank,  10  Sumner's  Ves.  84, 

Anon.,  5  Jur.  N.  S.  1124.  and  note;    Ward  v.  Amorv,   1  Curtis,  419, 

*  Packer  c.  Packer,   1  Coll.  92;  Musgrove  432;  Sawver  v.  Baldwin,  20  Pick.  378,  388. 
r.  Flood,  1  Jur.  N.  S.  1086,  V.  C.  W. ;  Rob-  "  2  Ves.  S.  579.     The  ground  of  this  de- 

erts  V.  CoUett,  1  Sm.  &  G.  138.  cision   appears  to   have  been,  that  the  lady 

''  Powell  V.  Merrett,  Seton,  661.  had  been  a  ward  of  Court;  see  also  Biddies  v. 

«  Campbell  v.  Harding,  6  Sim.  283.  Jackson,  26  Beav.  282;  3  De  G.  &  J.  544; 

-  Ibid.  4  Jur.  N.  S.  1069;  hid.  901;  [Longbottom  v 

8  13  &  14  Vic.  0.35,  §  28;  and  see  ante,  Pearce.  3  De  G.  &  J.  545,  note;  White  v. 

p.  93.  Herrick,  L.  R.  4  Ch.  App.  345.] 

e  Sfubbs  I'.  Sargon,  2  Beav.  496  ;  Abra-  12  2  Atk.  67. 

ham  V.  Newcombe,   12  Sim.  .Olie;  [Pustell  ».  i  See  Miluer  ??.  Colmer,  2  P.  Wnis.  639, 

Skirviiife',  1  Des.  158;  Cheatliem  v.  Huff,  2  642;  Lanoy  r.  Athol,  2  Atk.  444,  448;  Old- 
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It  would  seem  that,  as  long  as  tho  money  remains  in  Court,  the  wife 
maj'  claim  a  settlement  out  of  it,  although  she  has  consented  to  its  being 
paid  to  her  husband ;  or  that,  at  any  rate,  this  is  so  where  she  was  not 
aware  of  material  circumstances  at  the  time  of  giving  her  consent.^ 

It  seems  that,  where  a  wife's  consent  has  been  already  given  upon  her 
examination  before  another  competent  tribunal,  she  need  not  l)e  again 
examined  in  a  Court  of  Equity  ;  thus,  in  Campbell  v.  Frerich,^  Lord 
llosslyn  did  not  think  it  necessary  to  issue  a  commission  to  take  the  ex- 
amination of  a  married  woman  residing  in  America,  as  she  appeared  to 
have  been  examined  under  a  commission  issued  by  the  government  of 
Virginia,  and  had  consented  to  a  power  of  attorney  to  receive  the 
legacy,  which  had  been  executed  by  her  husljand.  And  so  it  has  been 
held,  that  where  a  married  woman  is  entitled  to  a  share  of  money  arising 
from  the  sale  or  mortgage  of  an  estate  which  has  been  mortgaged  or 
sold,  and  in  order  to  effect  such  sale  or  mortgage  she  has  joined  in  levy- 
ing a  Jiue  of  her  share,  and  for  that  purpose  has  undergone  the  usual 
examination  in  the  Court  where  such  fine  has  been  levied,  she  will  be 
barred,  by  the  fine,  of  her  equity  for  a  settlement.* 

The  right  of  a  married  woman  to  have  a  settlement  made  of,  or  out 
of,  a  fund  in  Court,  arises,  however  small  the  fund  may  be  ;  but  if  it  is 
under  200/.,  or  is  Ukely  to  be  reduced  thereto  by  costs,^  or  produces 
less  than  10/.  a  year,"  she  may  waive  her  equity  to  a  settlement  without 
being  separate!}'-  examined.'' 

When  the  Accountant-General  is  directed  to  pay  or  transfer  any  sum 
of  mone}^  or  stock  to  an  unmarried  woman,  and  she  marries  before  paj'- 
ment  or  transfer,  and  the  sum  does  not  exceed  200Z.,  or  10/.  a 
year,  the  Accountant-General  may  pay  or  transfer  the  same  *  to  *98 
the  woman  and  her  husband,  upon  proof  of  the  marriage,  and 
such  affidavit  of  no  settlement  as  has  been  mentioned  above ;  ^  or,  in 
case  there  has  been  a  settlement,  upon  the  affidavit  of  the  solicitor,  that 
in  his  judgment  the  settlement  does  not  affect  the  fund.^  But  where 
the  fund  in  Court  exceeds  the  hmit  above  mentioned,  a  special  order  for 
pajTnent  is  necessary  :  which  can  be  obtained  at  chambers,  on  ex  parte 
summons,*  supported  by  the  production  of  the  order  under  which  the 
fund  was  directed  to  be  paid  to  the  woman,  the  Accountant-General's 

ham  V.  Hughes,  ib.  452;  Hearle  v.  Green-  419;  see  now  3  &  4  Will.  IV.  c.  74,  §  77,  sub- 
bank,  3  Atk.  695,  709 ;  Parsons  v.  Dunne,  2  stituting  an  acknowledged  deed  for  a  fine : 
Yes.  S.  60 ;  Minet  v.  Hyde,  2  Bro.  C.  C.  663 ;  Shelford,  R.  P.  Stat.  389. 
Dimmoch  v.  Atkinson,  3  Bro.  C.  C.  195 ;  Ellis  5  Roberts  v.  Collett,  1  Sm.  &  G.  138;  but 
V.  Atkinson,  ib.  565 ;  Hood  v.  Burlton,  4  Bro.  see  Sporle  v  Barnaby,  10  Jur.  N.  S.  1142,  \  . 
C.  C.  121.  C.  S. 

2  Watson  V.  Marshall,  17  Beav.  363;  [Pen-  «  See  Seton,  660;  Ord.  I.  1. 

fold  V.  Mould,  L.  R.  4  Eq.  562.]  ''  Me  Kincaid,  1  Drew.  326.    The  case  of 

3  3  Yes   321   323.  Foden  v.  Finney,   4  Russ.  428,  is   not  now 

4  May  k  Roper,'  4  Sim.  360;  Wright  v.  binding,  lie  Cutler,  14  Beav.  220;  and  see 
Arnold,  14  B.  Mon.  638.  The  wife  may  Doodv  v.  Higgins,  2  Jur.  N.  S.  1068,  V. 
waive  her  right  by  permitting  the  convev-  C  W. 

ance :  Wright  v.  Arnold,  14  B.  Mon.  638 :  so  i  Ante,  p.  95. 

by  joining  in  a  receipt  for  the  price:  Geddes  2  Ord.  I.  1,  2,  3. 

ex  parte,  4  Rich.  En.  301 ;  or  it  may  be  vol-  »  See  form  in  Vol.  III. 
untaril}  waived:   Ward  v.  Amory,  1  Curtis, 
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certificate,  and  an  afRdavit  by  her  and  her  husband  of  the  marriage, 
and  of  no  settlement ;  *  or  by  petition,*  on  the  like  evidence,  where 
there  is  no  jurisdiction  at  chambers. 

The  Court  will  not  dispense  with  the  separate  examination  of  the 
married  woman,  in  cases  where  it  is  proposed  to  pay  the  fund  to  her 
separate  receipt ;  as  that  would  be,  in  effect,  the  same  as  payment  to 
the  husband.® 

The  rule  of  the  Court  appears  to  be,  that  the  wife  can  only  consent 
to  part  with  that  interest  which  is  the  creature  of  a  Court  of  Equity : 
viz.,  the  right  which  she  has,  in  a  Court  of  Equity,  to  claim  a  provision 
b}*  way  of  settlement  on  herself  and  children,  out  of  the  propert}'  which, 
at  Law,  the  husband  could  take  possession  of  in  her  right.''  This  equity 
arises  upon  the  husband's  legal  right  to  present  possession ;  and  the 
principle  has  no  application  to  a  remainder  or  reversion,  which  can  onl^' 
be  passed  to  the  husl)and  when  it  falls  into  possession.^  With  respect 
to  an  interest  of  this  description,  it  has  been  stated  generally,  that  the 
Court  will  not  allow  her,  by  any  act  of  hers  during  coverture,  to  bind 
her  future  rights.  Without  her  consent,  the  Court  will  not  deal  with  it 
or  dispose  of  it  at  all ;  and  her  consent  the  Court  will  refuse  to  take.' 
Thus,  a  petition,  which  had  for  its  object  the  payment  to  the  husband 
of  a  sum  of  money,  to  which  the  wife  was  entitled  in  reversion  after  the 
death  of  her  mother,  was  refused. ^° 

In  Macarmick  v.  BuHer,^^  however,  Lord  Ken3-on  M.  R.  made  an 
order,  upon  the  consent  of  a  married  woman  given  in  Court,  for  the 
pa3'ment  of  trust  money  to  her  husband,  which  appears  to  be 
*99  *  completely  at  variance  with  the  rule  laid  down  in  the  cases 
just  cited.  In  that  case,  on  the  marriage  of  the  plaintiff,  a  sura 
of  9000/.  had  been  vested  in  trustees,  upon  trust  to  pa}'  the  interest  to 
the  husband  for  life,  and  after  his  death  to  the  wife  for  life,  and  upon 
the  death  of  the  sur\'ivor  to  pay  the  principal  to  such  persons  as  such 
survivor  should  direct ;  but  the  husband,  having  occasion  for  the  money, 
joined  with  the  wife  in  executing  a  deed-poll,  whereb}'  the}'  appointed  the 
money  immediatcl}'  to  the  husband  ;  and  upon  pei'sonal  examination  of 
the  wife  in  Court,  the  trustees  were  directed  to  pa}'  the  money  to  the 
husband. 

Where  a  feme  covert  was  tenant  in  tail,  in  remainder  after  a  sub- 
sisting life-estate,  of  money  to  be  laid  out  in  land,  it  was  held  by  Sir 

*  See  form  in  Vol.  III.  3  M.  &  C.  178;  Woollands  v.  Crowclicr,  12 

6  Ibid.  Sumner's  Ves.  174,   Perkin.s's   note  (a)  and 

5  Mawe  V.  Heaviside.  7  .Tur.  N.  S.  817;  9  cases  cited ;  2  Story  Eq.  Jur.  §  141."),  and  notes 

W.  R.  649,  V.  (;.  K.;  Gibbons  v.  Kibbey,  7  and    cases    cited;"  [Wilks  v.    Fitzpatrick,   1 

.Tur.  N.  S.  12^S;  10  W.  R.  5."),  V.  C.  K. ;  Humph.  54.]    She  may,  however,  now  release 

[White  V.  Herriok,  L.  R.  4  Ch.  345;]  and  see  her  equity,  under  the'  provisions  of  the  20  & 

Scton,  Gf;4;  but  see  Clark  v.  Clark,  1  W.  N.  21  Vic.  c."57. 

100;  14  W.  R.  449,  V.  C.  S.,  where,  husband  i»  Pickard  v.  Roberts,   3   Mad.  384;    see 

consenting,  fund  was  paid  on  separate  receipt  Stiffe  t'.  Everitt,  1  M.  &  C.  37,  41 ;  Richards 

of  wife.  V.  Chambers,  10  Ves.  580;  Ritchie  v.  Broad- 

"  I'ickard  v.  Roberts,  3  Mad.  385.  bent,  2  J.  &.  W.  450;  Osl)orne  v.  Morgan,  9 

8  Jbifl.  Hare,  434;  and  jx'st,  p.  117  et  seq. 

»  Per  Lord  Cottenham,  in  Frank  v.  Frank,  ii  1  Cox,  357. 
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John  Leach  M.  R.  that  she  could,  by  an  arrangement  with  the  tenant  for 
life,  and  on  a  private  examination  under  the  7  Geo.  IV.  c.  45,  consent 
to  the  payment  of  a  portion  of  the  money  to  the  husband.^  But  that 
Act,  it  is  to  be  remarked,  gave  to  the  tenant  in  tail  in  remainder  an 
immediate  right  to  apply,  in  concurrence  with  the  tenant  for  life,  for 
the  pajinent  of  the  money  out  of  Court ;  so  that  the  order  thus  made 
under  the  Act  was  not  at  variance  with  the  rule  above  noticed,  that  the 
wife  can  only  consent  to  part  with  that  which  the  husband,  in  her  right, 
has  an  immediate  right  to  reduce  into  possession. 

As  a  general  rule,  where  the  money  has  arisen  from  the  sale  of  land, 
and  is  Uable  to  be  re-invested  in  land,  the  Court  will  take  the  consent 
of  the  married  woman,  without  requuing  the  usual  formaUties  on  a  dis- 
position of  land.^ 

In  the  case  of  Whittle  v.  Henning,^  the  important  question  came  before 
Lord  Cottenham,  whether  a  mamed  woman,  entitled  under  settlement 
to  a  reversionary  interest  in  a  fund  in  Court,  could,  by  obtaining 
assignments  of  all  the  interests  in  the  fund  previous  to  that  settled 
upon  herself,  make  herself  absolutely  entitled  to  the  whole  fund, 
so  as  to  have  it  paid  out  of  Court.  It  was  held,  after  *an  elab-  *100 
orate  judgment,  and  a  review  of  all  the  cases,  that  she  could 
not  do  so. 

Wliere  property  is  settled  to  the  separate  use  of  a  married  woman, 
her  separate  examination  is  not  necessary'  in  order  to  pass  her  interest 
to  a  purchaser.  The  principle  upon  which  this  rule  is  founded  is,  that 
she  is,  as  to  that  property,  a  feme  sole,  and,  as  such,  has  a  disposing 
power  over  it ;  ^  and  it  applies  as  much  to  reversionary  property  as  to 
property  in -possession.'-  Upon  the  same  principle,  where  a  married 
woman  to  whom  an  annuit}'  was  bequeathed  for  her  separate  use,- 
joined  with  her  husband  in  assigning  part  of  it  for  a  valuable  coosider- 

1  Re  Silcock,  3  Russ.  369.  This  Act  is  re-  32,  V.  C.  S.;  llJur.  N.  S.  7;  13  W.  R.  401, 
pealed  by  3  &  4  Will.  IV.  c.  74,  §  70,  and  noin.  Pollock  v.  Birmingham,  Wolverhamp' 
p^o^^sions  substituted  by  §  77  et  seq.  ton,  and  Stour  Valley  Railway  Co.,  Re  Clarke. 

2  See  Binford  v.  Bowden,  1  Ves.  J.  512;  As  to  the  formalities  required  bv  the  3  &  4 
Re  Silcock,  3  Russ.  369,  under  the  repealed  Will.  IV.  c.  74.  in  the  case  of  a  married 
Act;  Ex  parte  Ellison,  2  Y.  &  C.  Ex.  528;  woman,  see  Shelford,  R.  P.  Stat.  402  et  seq., 
Re  T^vler,  8  W.  R.  540,  V.  C.  W.;  Re  Haves,  and  717  et  seq.;  and  for  precedents  of  disen- 
9  W.  R.  769,  V.  C.  K.;  Re  Worthingtou,  ib.  tailing  deeds,  ib.  Appx.;  2  Prideaux  Conv. 
n.;  Seton,  660,  under  the  present  Act.     For  431  et  seq. 

other  orders  for  pa_\-ment  out  to  tenants  in  3  2   Phil.   731;    11    Beav.   222;    Storv'   r. 

tail,    without   a   disentailing    assurance,    see  Tonge,  7  Beav.  91.     [Xor,  a  ybrt/on,  will  tlie 

SowTv  I'.  So^vry,  8  Jur.  N.  S.  890,  V.  C.  S.;  purch.ise  by  the  husband  of  the  life-estate  en- 

Re  South  Eastern  Railwav,  30  Beav.  215:  Re  title  the  wife  to  the  property  absolutely.    Caj>- 

Holden,  1  H^  &  M.  445;  'Re  Holden.  10  Jur.  linger  r.  Sullivan.  2  Humph.   547.  "Or  the 

N.  S.  308,  V.  C.  S.;  Re  Watson,  ib.  1011,  surrender  to  him  of  such  life-interest.    Good- 

L.  .TJ.;  Nottlev  V.  Palmer,  L.  R.  1  Eq.  241;  win  v.  Moore,  4  Humph.  221.  And  see  infra, 

11  Jur.  N.  S.  968,  V.  C.  K.     Such  an  order  119,  note  3.] 

was  refused  by  V.  C.  K.  in  Re  Tylden,  9  ^  Unless  she  is  restrained  from  anticipa- 

Jur.  N.  S.  942;  but  see  Re  Watson,  "u6«  sup.  tion,  see  SjTnonds  v.  Wilkes,  12  W.  R.  541, 

For  order  for  payment  to  the  husband,  on  the  M.  R. 

wife's   election  to  take  money  as  laud,  see  2  Sturgis  v.  Corp,  13  Ves.  190;   and  see 

Seton,  660;  and  after  a  disentailing  assurance  Keene  v.  Johnston,  1  Jones  &  Car.  255;  see 

and  her  examination,  ibid.     Where  the  fund  Sperling  v.  Rochfort,  8  Sumner's  Ves.  175 

was  small,  not  exceeding  ■'iO/.,  her  examina-  and  note  (a)  and  cases  cited;  2  Story  £q.  Jur. 

tdon  was  dispensed  wth.  Re  Clark,  5  N.  R.  §  1413  and  notes. 
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ation,  auil  she,  the  husband,  iiud  the  purchaser,  afterwards  filed  a  bill 
against  the  executors  of  the  testator  under  whom  the  annuity  was 
claimed :  a  doubt  having  occurred  whether,  in  such  a  case,  a  decree 
could  be  taken  by  consent.  Sir  J.  Leach  M.  R.  was  of  opinion  that  it 
could,  and  directed  the  decree  to  be  drawn  up  accordingly.*^ 

But  although,  where  propert}'  has  been  settled  to  the  separate  use  of 
a  married  woman,  the  Court  will  give  effect  to  her  alienation  of  such 
property,  in  the  same  manner  that  it  gives  effect  to  an  alienation  by  a 
feme  sole,  the  rule  does  not  extend  to  transactions  with  her  husband, 
which  are  looked  upon  bj'  the  Court  with  considerable  jealous}' ;  so 
nuich  so,  that  the  Court  has  refused  to  pay  the  separate  mone}'  of  the 
wife  to  the  husband,  without  the  examination  of  the  wife  in  Court.* 
It  is  not,  however,  to  be  understood  that  a  wife  may  not,  in  any  case, 
dispose  of  her  separate  propert}'  to  her  husband,  unless  b}'  consent  in 
Court,  or  before  commissioners.  Several  instances  have  occurred  where 
wives,  by  acts  in  pais,  have  parted  with  separate  property  to  their 
husbands.*  It  should  be  observed,  however,  that  such  gifts  are  never 
to  be  inferred  without  ver}'  clear  evidence.® 

If  a  married  woman,  upon  being  examined  apart  from  her 
*101  husband,  *re fuses  to  give  her  consent  to  the  mone}'  being  paid 
to  him,  the  consequence  of  such  refusal  is,  that  the  Court 
directs  a  proper  settlement  to  be  made,  generally  determining  at  once  ^ 
the  amount  to  be  settled,  and  referring  it  to  chambers  to  approve  of 
the  necessary  deed ;  and  the  proceedings  are  usually  completed  there, 
without  further  mention  to  the  Court. '^  If  the  fund  is  small,  it  is 
usual,  for  the  purpose  of  saving  the  expense  of  a  deed,  to  settle  the 
fund  at  once  by  the  decree  or  order.  ^ 

It  is  to  be  remarked,  that  although  the  Court  will,  in  general,  oblige 
the  husband  to  make  a  settlement  upon  his  wife  and  children  of  any 

8  Stinson  v.   Ashley,    5  Russ.   4;    but   il  her  separate  property  upon  her  husband,  by 

would  seem  that  there  must  be  an  affidavit  appointment  or  otherwise,  as  well  as  upon  a 

of  no  settlement,  Anon.,  3  Jur.  N.  S.  839,  V.  stranger.     2  Story  Eq.  .Jur.  §§  1395,  1396; 

C.  W.  Methodist  Epis.   Church  v.  Jaques,  3  John. 

4  2  Bright,  H.  &  W.  257;  Gullan  v.  Trim-  Ch.  86-114;  Bradish  r.  Gibbs,  3  John.  Ch. 

bev,  2  J.  &  W.  457,  n.;  Wordsworth  i\  Day-  523;  see  Smith  v.   Sweet,  1  Cash.  470-473. 

rell,  2  Jur.  N.  S.  631,  V.  C.  K.;  and  see  [See,  as  to  income  of  separate  estate,  infra, 

Milnes  v.  Busk,  2  Ves.  J.  498.     In  Anon.,  3  186,  n.  2.] 

Jur.  N.  S.  839,  before  referred  to,  the  fund  i  Coster  v.  Coster,  9  Sim.  597,  605;  Napier 

was  paid  to  the  wife  on  her  separate  receipt,  v.  Napier,  1  Dr.  &  War.  407. 

•without  examination  in  Court;    but,  i/umre,  2  p'or  forms  of  orders,  see  Seton,  664;  and 

■whether  this  was  not  done  in  consequence  of  for  the  practice  at  chambers,  see  2>ost,  Chap, 

her  living  separated  from  her  husband.     As  XXIX. 

to  the  mode  by  which  the  husband  can  be  ex-  ^  Seton,  665;    Re  Cutler,  14   Beav.  220; 

eluded,  where  the  wife  is  entitled  to  stock  for  Bagshaw  v.  Winter,  5  De  G.  &  S.  406 ;  Wat- 

her  separate  use,  see  Seton,  603.     But  see  7? e  son   v.    Marsliall,    17    Beav.    363;    and    see 

Oump,  34  Beav.  570,  where  a  fund  settled  to  abstract  of  order,  iii.  p.  365  ;  Jte  Kincaid,  1 

the  separate   use  of  a  married  woman  was  Drew.  326;    Wriglit  v.  King,  18   Beav.  461; 

ordered  to  be  transferred  into  the  joint  names  Duncombe  v.  (ireenacre.  No.  2,  29  Beav.  578; 

of  herself  and  her  husband.  for  form  of  summons  for  the  settlement  of  a 

6  Pawlet  V.  Delaval,  2  Ves.  S.  663;    see  fund,    see   Vol.   III.      Where   the   husband 

Sherman  v.  Elder,  1  Hilton  (N.  Y.),   178,  refused  to  execute  the  settlement,  and  the 

470.  trustees  declined  to  act,  the  fund  was  ordered 

8  Rich  V.  Cockell,  9  Ves.  369;  Harvev  v.  to  remain  in  Court  as  settled,  and  the  interest 

Ashlev,  cited  2  Ves.  S.  071;  3  Atk.  607;  Co.  to  be  paid  to  the  wife  for  her  separate  use 

Litt.  Ly  Harg.  3  a.  n.    A  wife  may  bestow  for  life,  Be  Butt,  cited,  Seton,  671. 
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property  which  he  may  be  entitled  to  in  right  of  his  wife,  for  the 
recover}'  of  which  it  is  necessary  to  resort  to  a  Court  of  Equit}',  yet, 
where  there  is  no  suit  pending,  the  husband  is  authorized  to  hiy  hold 
of  his  wife's  property,  wherever  he  can  find  it.* 

There  is  no  doubt  that,  previously  to  a  bill,  a  trustee  who  is  in  pos- 
session of  the  wife's  property,  real  or  personal,  may  pay  the  rents  of 
the  real  estate  to  the  husband,  or  may  hand  over  to  him  the  personal 
estate  ;  ^  and  the  Court  will  not,  upon  bill  filed,  recall  it.®  But  the 
trustee  may  equally  refuse  to  pay  the  husband  till  compelled  by  the 
filing  of  a  bill,  in  order  that  the  wife  may  obtain  the  full  bencsfit  of 
the  protection  afforded  her  by  a  Court  of  Equity  ;  and  the  circumstance 
that  the  wife  joined  with  the  husband  in  making  the  demand  is  of  no 
weight  whatever.''  Where,  however,  a  bill  has  already  been  filed,  a 
trustee  cannot  exercise  his  discretion  ujjon  this  point ;  as  the  bill 
makes  the  Court  the  trustee,  and  takes  away  from  the  actual  trustee  his 
right  of  dealing  with  the  property,  without  its  sanction. 

With  respect  to  the  nature  of  the  settlement  made  by  the  Court, 
and  the  proportion  of  the  interest  given  to  the  wife,  no  certain  rule 
can  be  laid  down :  the  amount  being  entirely  in  the  discretion  of  the 
Court,*  and  depending  upon  the  particular  circumstances  of 
*each  case.  If  the  husband  is  living  with  her,  and  maintaining  *102 
her  and  her  children,  he  will,  in  the  absence  of  any  special  cir- 
cumstances, be  allowed  the  interest  on  the  whole,  so  long  as  he  maintains 
her.'  When  the  husband  is  not  living  with  the  wife  and  maintaining 
her  and  her  children,  as  when  he  has  become  bankrupt  or  insolvent, 
or  has  deserted  her,  the  whole,  or  some  portion  of  the  fund  will  be 
settled,  immediately,  upon  the  wife  and  children.  With  regard  to 
the  amount  which  will  be  settled,  it  has  been  before  observed,  that  this 
depends  upon  all  the  circumstances  of  each  particular  case  ;  ^  but  it  ma}- 

*  Jewson  V.  Moulson,  2  Atk.  419 ;  2  Kent  her,  and  has  not  misbehaved,  tlie  course  is  to 

(11th  ed.),  1-tl;  Howard  v.  Moffat,  2  John.  allow  him  to  receive  the  interest  and  divi- 

Ch.  206 ;    Thomas   v.  Sheppard,  2   M'Cord  dends  on  all  propertv.     Kenne\'  v.  Udail   5 

Ch.  36;  Matter  of  Hume  Walker,  1  Lloyd  &  John.  Ch.  464. 

G.  159,  cases  Temp.   Plunket ;  2  Story  Eq.  2  The  Court  may,   in  its  discretion,   gWe 

Jur.  §  1403,  and  notes  ;  see  Van  Epps  v.  Van  the  whole,  or  part  only  of  the  property  to  the 

Deusen,  4   Paic;e,  64;  Fry  v.  Fry,  7  Paige,  wife,  accordinjf  to  tlie  circumstances  of  the 

462;  Wiles  r.  Wiles,  3  Md.  1;  Pool  ».  Morris,  case.     Kennv    r.    Udall,  5   John.    Ch.    464; 

29  Geo.  374.  Haviland   i;."  Bloom,   6   John.   Ch.  178,  18.), 

6  Murray  v.  Lord  Elibank,  10  Ves.  90.  181.      The  amount  of  such   provision   must 

6  Glaister  r.  Hewer,  8  Ves.  206;  Mac-  depend  on  circumstances,  amonifst  which  the 
aulay  v.  Philips,  4  Ves.  15;  Murray  v.  Eli'  amount  of  the  property,  the  age,  health,  and 
banli,  10  Ves.  90;  2  Story  Eq.  Jur.  §  1410.  condition  of  the  wife,"the  number,  ape,  sex, 

7  Re  Swan's  Settlement,  12  W.  R.  738,  V.  and  health  of  her  children,  if  anv,  would  be 
C-  W. ;  2  H.  &  M.  34;  but  see  May  v.  Arm-  tit  subjects  of  consideration.  In  this  respect, 
strong,  1  W.  N.  233,  V.  C.  S.;  [iie  Roberts,  in  a  case  directly  before  the  Court,  it  W'uld 
W.  N.  88 ;  17  W.  R.  639.]  be  proper  for  the  Court  to  avail  itself  of  the 

8  Kenney  v.  Udall,  5  John.  Ch.  464 ;  2  Kent  aid  of  a  Master,  to  inquire  into  and  report  the 
(llth  ed.),  140,  141.  This  equity  of  the  wife  circumstances,  and  to  report  what  would  be 
stands  upon  the  peculiar  practice  of  the  a  suitable  provision  for  the  wife.  Cases  may 
Court,  and  not  on  any  general  reasoning.  be  supposed,  in  which,  if  the  property  were 
Kenney  v.  Udall,  supra;  2  Story  Eq.  Jur.  small,  and  had  been  kept  entirely  distinct 
§1407-  2  Kent  (llth  ed.),  140,  141.  from    that  of   the  husband,  and   where   the 

1  Hullock  t'.  Menzies,  4  Ves.  798;  Sleech       exigencies   of   the   family  were   such   as    to 
V.  Thorington,   2  Ves.  S.   560.     Where  the      require  it,  it  would  be  proper  to  appropriate 
husband  lives  with  his  wife,  and  maintains      the  whole  of  such  property  to  the  use  of  the 
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be  mentioned,  that  the  whole  fund  has  been  settled  :  where  the  husband 
■was  bankrupt,  and  had  received  large  advances  from  the  wife's  father  ;* 
where  the  husband  deserted  his  wife,  and  contributed  nothing  to  her 
support;^  where  the  husband  was  insolvent,  and  had  received  large 
Slims  in  right  of  his  wife  f  and  where  the  husband  was  bankrupt,  and 
had  deserted  his  wife  f  and  in  the  recent  reports,  numerous  cases  will 
be  found  in  which,  under  the  circumstances,  the  whole  fund  was  settled^ 
In  other  cases,  the  fund  has  been  divided  f  and  in  the  older  cases 
*103  one-half  has  been  frequently  settled;^  but  the  rule  that  *one- 
half  is  generally  the  proportion  settled,  which  is  often  referred 
to  in  the  older  reports,  is,  it  would  seem,  not  much  regarded  in  the 
more  recent  cases  ;^  where,  however,  the  fund  is  under  200/.,  it  is  the 
usual  practice  not  to  divide  it.^ 

The  Court,  however,  will  not  permit  the  equity  of  the  wife,  to  main- 
tenance out  of  her  own  fortune,  to  be  defeated  by  any  trick  or  con- 
trivance for  that  purpose  on  the  part  of  her  husband.  If,  therefore,  as 
in  Colmei-  v.  Colmer,'^  he,  with  an  intention  to  desert  her  (which  he 
afterwards  carries  into  effect) ,  makes  a  fraudulent  conveyance  of  his  and 
her  property,  upon  trust  to  pay  his  own  debts,  the  transaction  will  not 
prejudice  her  right  to  maintenance  ;  but  the  Court  will  follow  her  prop- 
ertv  into  the  hands  of  the  trustees,  and  order  her  an  allowance  suitable 
to  iier  fortune,  and  the  circumstances  of  her  husband,  although  it  may 
be  necessary,  in  order  to  effect  that  purpose,  to  resort  to  part  of  his 
own  propert}'  so  vested  in  trust. 

It  is  to  be  observed,  that  the  Court  will,  as  has  been  shown,  not  only 
appropriate  the  interest  of  a  wife's  equitable  property,  for  her  support, 

wife  and  her  children.     Davis  v.  Newton,  6  Beav.  578;  7  Jur.  N.  S.  650;  Ee  Tubbs,  8 

Met  544.     "The  Court  mav,  in  its  discretion,  W.  R.  270,  V.  C.  K. ;  and  see  Jie  Grove,  3 

Rive  the  whole,  or  part  onlV,  of  the  property  Giff.  575 ;  9  Jur.  N.  S.  38 ;  He  Merriman,  10 

to  the  wife,  according  to  the  circumstances  W.  R.  334;  Kernick.  v.  Kernick,  4  N.  R.  533, 

of  tliecase."     2  Kent  (11th  ed.',  140,  141;  V.  C.  W.     [Taunton  v.  Morns,  8  Ch.  Div. 

Haviland  v.  Bloom,  6  John.  Ch.   178,   180,  453.] 

jgl^  8  Napier  t'.  Napier,  1  Dru.  &  War.  40/  ; 
3 'Gardner  v.  Marshall,  14  Sim.  575,  584.  Coster  i-.  Coster.  9  Sim.  597  ;  Ex  pnrte  Pugh, 
*  Gilchrist  v.  Cator,  1  De  G.  &  S.  188;  Re  1  Drew.  202:  Bagshaw  v.  Winter,  5  De  (i. 
Ford  32  Beav.  621;  9  Jur.  N.  S.  740.  In  &  S.  406;  Walker  v.  Drury,  17  Beav.  482. 
Kernick  r.  Kernick,  4  N.  R.  533,  V.  C.  W.,  [^e  Suggett,  L.  R.  .3  Ch.  App.  215.] 
where  the  husband  had  deserted  the  wife,  «  Jewson  v.  Moulson,  2  Atk.  417,  423; 
but  maintained  their  children,  the  whole  fund  Worrall  v.  Marlar,  1  Cox,  153;  2  Dick.  647; 
was  settled  on  her  for  life;  but  leave  was  Brown  v.  ('lark.  3  Ves.  166;  Pringle  y. 
reserved  to  him  to  applv,  on  her  death,  in  Hodgson,  ih.  617,620;  Steinmetz  y.  Halthm, 
respect  of  the  payment  to  him  of  any  part  of  1  Glyn  &  J.  64 ;  Ex  parte  O' Fen-all,  ib.  347  ; 
tl.e^income  during  his  life  Archer  v.  Gardner  LP.  Coop.  340;  Spirett 
6  Scott  t'.  Spashett.  3  M'N.  &  G.  599.  v.  Willows,  12  W.  R.  734  V.  C.  S. ;  afhrmcd 
6  Dunklev  v.  Dunkley,  2  De  G.,  M.  &  G.  by  L.  C.  L.  R.  1  Ch.  Ap.  520;  12  Jur.  N. 
390  396  "  S.  538.  [In  Spirett  y.  A\  illows,  L.  R.  4  Ch. 
'  -' Re  Cutler.  14  Beav.  220;  Marshall  v.  App.  407,  the  settlement  made  was  of  three- 
Fowler,  16  Beav.  249;  Re  Kincaid,  1  Drew.  fourths  of  the  fund.]  „^„  ^  , 
32!;  Watson  v.  Marshall,  17  Beav.  362;  i  Re  Kincaid,  1  Drew.  ,326;  ^  ard  v. 
Francis  v.  Brooking,  19  Beav.  347;  Barrow  Yates,  1  Dr.  &  S.  80;  Archer  v.  Gardner,  C. 
V.  P,arrow,  5  De  G.,  M.  &  <}.  782;  Gent  v.  P.  Coop.  340;  Spirett  v.  W  illows,  12  W.  K. 
Harris,  10  Hare,  384;  Re  Wilson,  1  Jur.  N.  734;  Re  Tubbs,  8  W .  R  2r0  V.  C.  K  ;  but 
S.  569  V.  ('.  S. ;  Koeber  v.  Sturgis,  22  Beav.  see  Re  Grove,  3  Giff.  o7u ;  9  Jur.  JN.  b.  38; 
588:  Re  Disnev.  2  Jur.  N.  S.  206,  V.  C.  W. ;  Re  Grant,  14  W.  R.  191,  V.  C.  S. 
ye^  Welchman,"l  Giff.  31:  5  Jur.  N.  S.  866;  2  Mos.  118,  121;  see  also  Atherton  v. 
Smith  V.  Smith,  3  Giff  121;  Ward  i;.  Yates,  Newell,  1  Cox,  229. 
1  Dr.  &  S.  'SO;  Duncombe  v.  Greenacre,  29 
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in  cases  whore  she  has  been  deserted  by  her  husband,  or  obHo-ed  to 
leave  him  in  consequence  of  his  improper  conduct  towards  her,  but  it 
will,  under  similar  circumstances,  if  a  stranger  has  advanced  to  the  wife 
mone^-  for  her  maintenance,  order  it  to  be  repaid  to  him  out  of  her  es- 
tate.^ Thus,  in  Guy  v.  Pearkes*  where  it  appeared  that  the  wife  was 
unprovided  for  ;  that  her  husband,  after  having  gone  to  sea  and  deserted 
her,  had  subsequently  to  his  return  neither  cohabited  with  her,  nor  af- 
forded her  any  support,  but  had  since  gone  to  the  East  Indies,  and  had 
not  been  again  heard  of;  and  that  it  was  unknown  whether  he  were 
living  or  dead  ;  and  it  also  appeared  that  A.  had  made  advances  to  her 
of  30/.  a  year  during  the  above  period,  which  were  her  only  support : 
upon  application  being  made  to  the  Court,  that  so  much  of  the  wife's 
stock  standing  in  the  Accountant-General's  name  as  would  raise  210/. 
might  be  sold,  and  the  proceeds  paid  to  A.  in  satisfaction  of  his  debt, 
and  that  a  further  sum  of  50/.  might  be  paid  to  the  wife,  and  that  the 
dividends  upon  the  remaining  fund  might  in  future  be  paid  to  her  for 
her  support,  the  application  was  granted  :  A.  having  made  an  affidavit, 
that  he  was  induced  to  make  the  advances  upon  the  faith  of  being  repaid 
them  out  of  the  above  property.     In  pronouncing  his  judgment,  ' 

Lord  Eldon  thus  *  expressed  himself:  "  I  have  a  strong  impres-  *104 
sion  upon  my  mind  that  this  has  been  done,  and,  independently 
of  precedent,  I  think  the  Court  may  do  it :  as  the  husband,  deserting 
his  wife,  leaves  her  credit  for  necessaries,  and  would  be  liable  to  an 
action ;  and  although  execution  could  not  be  had  against  the  stock,  the 
effect  might  be  obtained  circuitously,  as  he  could  not  relieve  himself, 
except  by  giving  his  consent  to  the  apphcation  of  this  fund." 

If  a  husband  be  willing,  and  offer  to  maintain  his  wife,  and  she,  with- 
out sufficient  reason,  refuse  to  reside  with  him  :  upon  his  application  for 
the  interest  of  her  fortune,  the  Court  will  order  paj-ment  of  it  to  him, 
even  though  he  decline  to  make  a  settlement  upon  her.^ 

As  to  the  effect  of  the  wife's  misconduct  upon  her  equit}'  for  a  main- 
tenance, it  is  a  trite  observation,  that  persons  appealing  to  a  Court  of 
justice  ought  to  enter  it  with  clean  hands  ;  i.e.,  they  must  be  worthy 
and  proper  to  receive  the  redress  which  they  seek :  hence  it  follows, 
that  if  the  wife  has  been  guilty  of  gross  misconduct,  a  Court  of  Equity 
will  not  consider  her  to  be  entitled  to  protection.  If,  therefore,  she 
has  committed  adultery,  or  has  eloped  from  her  husband  without  a  suffi- 
cient reason,  the  Court  wUi  remain  passive,  and  not  interfere  at  her  suit 
to  allow  her  a  maintenance  out  of  her  equitable  property. ^ 

8  1   Bright,    H.   &  W.   258.     [And   will,  i  Bullock   v.   Menzies,    4   Vcs.   798;    see, 

moreover,  enforce  it  as  a  debt  against  the  however,   Ecdes  v.  Eedes,   11  Sim.  509;  see 

husband.     Harris  v.  Lee,  1  P.  W.  482 ;  Deare  Fry  v.  Frv,  7  Paige,  462 ;  Martin  v.  Martin, 

V.    Soutten,    L.    R.   9    Eq.    151;    Jenner    v.  1  Hoff.  Ch.  462;  2  Kent  (11th  ed.),   140;  2 

Morris,   3  De  G.,  F.  &  J.  45,  the  last  ex-  Story  Eq.  Jur.  §  1426  and  notes, 

pressly  overruling  May   v.   Skey,   16   Sim.  2  i  Bright,  11.  &  W.  249  et  sea. ;  Ball  v. 

588.]  Montgomery,    2    Vcs.    J.    191;    Duncan    v 

4  18  Ves.  196;  and  see  Re  Ford,  32  Beav.  Campbell,  13  Sim.  616;  Carr  v.  Eastabrooke, 

621;  9  Jur.  N.  S.  740.  4  Sumner's  Ves.  146,  note  (a);  2  Story  Eq. 
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The  question  -whether,  iu  the  case  of  a  particular  assignee  claiming  by 
purchase  from  the  husband  for  a  valuable  consideration,  the  Court  would 
or  would  not  impose  upon  him  the  condition  of  making  a  settlement, 
was  long  considered  doubtful ; ''  it  is  now  settled,  however,  that  such  an 
assignee  of  a  capital  fund  is  bound  to  make  a  provision,  out  of  the 
fund,  for  the  wife  and  her  children  ;  *  but  the  assignment  for  value  by  a 
husband,  of  his  wife's  life-estate,  will  prevail  against  her,^  though  he 
desert  her,  or  leave  her  destitute,®  during  their  joint  lives,  but  not  after 
his  death.''  On  principle,  however,  it  seems  difficult  to  distinguish  be- 
tween the  case  of  a  capital  fund  and  a  life-interest.^ 

Although,  in  general,  the  Court  allows  the  husband,  whilst  he  main- 
tains his  wife,  the  income  of  her  property-,  yet  it  must  not  be  sup- 
*105  posed  that  this  is  an  absolute  right  on  his  part,  or  that,  upon  *  the 
death  of  the  husband,  his  representative  is  entitled  to  the  arrears 
of  income  accrued  during  his  life.  As  a  general  rule,  the  wife  surviv- 
ing is  entitled  to  all  propert}'  of  her  own  not  reduced  into  possession 
during  the  coverture  ;  and  this  applies  to  t^e  arrears  upon  life  income 
which  accrued,  but  were  not  received  during  the  coverture.-' 

It  is  to  be  observed  that,  under  the  Marriage  Acts,  4  Geo.  IV.  c.  76, 
§23,  and  19  &  20  Vic.  c.  119,  §  19,-  in  the  case  of  a  marriage  solem- 
nized between  parties  under  age,  by  false  oath  or  fraud,  the  guilty  party 
is  to  forfeit  all  propertj^  accruing  from  the  marriage  ;  but  such  property 
may,  by  order  of  the  Court,  made  upon  information  filed  by  the 
Attorney-General,  be  secured  for  the  benefit  of  the  innocent  party,  or 
the  issue  of  the  marriage,  as  the  Court  shall  think  fit,  so  as  to  prevent 
the  oflfending  part}'  from  deri-\dng  any  interest,  in  any  estate,  or  pecu- 
niary benefit  from  the  man*iage.  Under  the  Act,  4  Geo.  IV.  c.  76,  it 
has  been  held,  that  the  Court  has  no  discretion  to  mitigate  the  penalty, 
but  in  the  case  of  the  property  being  that  of  the  wife,  is  bound  to  settle 
and  secure  all  such  property,  past,  present,  and  future,  for  the  benefit 
of  herself,  or  the  issue  of  the  marriage.^ 

It  appears  fonnerly  to  have  been  considered,  that  if  the  husband  had 
made  a  settlement  upon  his  wife  upon  their  marriage,  the  wife  would 
be  debarred  of  her  right  to  a  further  pro\'ision  out  of  an}"  property 
which  might  subsequently  accrue  to  her.*     This  is  not  the  rule,^  but  in 

.Tur.   §§    1419,    1426;    but    see   Re  Lewin's  «  Tidd  v.  Lister,  3  De  G.,  M.  &  G.  587; 

Trusts,  20  Beav.  378:  Kerniok  v.  Kernick,  18  Jur.  543. 

4  N.  R.  353,  V.  C.  W. ;  Greedy  v.  Lavender,  7  StifTe  v.  Everitt,  1  M.  &  C.  37. 
13  Beav.  62.  »  He  Duffv,  28  Beav.  386. 

8  Like    V.    Beresford,    3    Ves.    506,   511 ;  i  Wilkinson  v.  Charlsworth,  JO  Beav.  .324. 

Prvor  V.  Hill,  4  Bro.  C.  C.  1-39;  Macaulay  v.  2  gee  (mte,  p.  10. 

Philips,  4  Ves.  19.  8  Attorney-General  v.  Mullay,  4  Russ.  .329; 

■*  Macaulay  v.  Philips,  4  Ves.  19;  Franco  7  Beav.  351;  Attorney-General  v.  Luca.s,  2 

r.    Franco,    4    Ves.   515,    530;    Johnson    v.  Hare,  566;  2  Phil.  753;  Attorney-General  v. 

.Johnson,  IJ.  &  W.  472;  Carter  v.  Taggart,  Seveme,  1  Coll.  313. 

5  De  G.  &  S.  49;  1  De  G.,  M.  &  G.  286;  *  Lanoy  v.  Duke  of  Athol,  2  Atk.  448;  see 
Tidd  V.  Lister,  3  De  G^  M.  &  G.  857;  18  Poindexter  r.  Jeffries,  15  Grattan  (Va.),  363. 
Jur.  543  ;  [Wilks  v.  Fitzpatrick,  1  Hum.  6  March  f.  Head,  3  Atk.  720;  Toinpkvnst;. 
54.]  I^dbroke,  2  Ves.  S.  591,  .')!)5;  Stackpole  v. 

6  Elliott  V.  Co  lell,  5  Mad.  149;  Stanton  Beaumont,  3  Ves.  89,  98;  Lady  Elibank  r. 
V.  Hall,  2  R.  &  M    175.  Montolieu,  5  Ves.  737;  [Barrow  v.  Barrow,  18 
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such  cases  it  depends  upon  the  terms  of  the  settlement ;  for  if  it  appears, 
either  b}^  express  words  or  b}^  fair  inference,  that  it  was  tlic  intention 
of  the  parties  that  the  liusband  should  be  the  i)urchaser  of  the  future  as 
well  as  the  present  property  of  the  wife,  the  Court  will  not  require  the 
husband  to  make  an  additional  settlement.*  In  such  cases,  however, 
the  settlement,  for  this  purpose,  must  either  express  it  to  be  in  consid- 
eration of  the  wife's  fortune,  or  the  contents  of  it,  altogether,  must 
import  it,  and  plainly  import  it,  as  much  as  if  it  were  expressed^ 
But  in  *  determining  the  amount  to  be  settled,  any  previous  set-  *106 
tlement  is  always  taken  into  consideration ;  ^  as  is  also  the 
amount  of  property  received  by  the  husband  in  right  of  his  wiffe.* 

The  wife's  equity  to  a  settlement  is  not  for  her  benefit  only,  but  for 
that  of  herself  and  children  ;  ^  and  though,  as  has  been  before  stated,* 
she  may,  upon  her  examination,  waive  it,  she  cannot  take  the  benefit 
of  it  for  herself,  and  relinquish  it  on  behalf  of  her  children. 

But  though  the  equity  which  compels  the  husband  to  make  a  settle- 
ment out  of  the  wife's  personal  estate  is  the  right  of  the  children,  as 
well  as  of  the  wife,  yet  it  does  not  survive  to  the  children,  after  her 
death  ;  *  but  in  such  case,  the  whole  fund  will  go  to  the  husband  by  sur- 
vivorship." It  has  been  thought  that  Sir  Thomas  Sewell  M.  R.  in  the 
case  of  Cockel  v.  Phipps,''  acted  in  direct  contradiction  to  Lord  North- 
ington's  decision  upon  this  point  in  Scriven  v.  Tapley.  It  appears,  how- 
ever, from  the  very  elaborate  judgment  of  Sir  Thomas  Plumer  V.  C.  in 
Lloyd  V.  Williams^*  that  the  former  case  has  been  erroneously  reported, 
and  that  it  does  not  bear  upon  the  question. 

In  Murray  v.  Lord  Elibank^  and  particularly  in  the  above-cited  case 
of  Lloyd  v..  Williams,  all  the  previous  cases,  and  the  reasoning  upon 
the  subject,  have  been  collected  and  commented  upon  ;  and  it  appears 
from  them  to  have  been  the  opinion,  both  of  Lord  -Eldon,  and  of  Sir 
Thomas  Plumer,  that  the  children  have  no  equity  after  the  death  of  the 
mother,  unless  there  has  been  a  contract,  or  a  decree  or  order,  for  a 

Beav.   529;   S.  C.  5  De  G.,  M.  &  G.  782;  Freeman  v.  Fairlie,   11  Jur.  447,  V.  C.  E.; 

Spirett  V.  Willows,  3  De  G.,  J.  &  S.  293.  ]  Ee  firskine,  1  K.  &  J.  302. 

6  Brooke  v.  Hickes,  12  W.  R.  703,  V.  C.  S.  2  Green  v.  OUe.  ]  S.  &  S.  250,  254;  Napier 

In  Haviland  v.  Bloom,  6  John.  Ch.  178,  the  v.  Napier,  1  Dr.  &  War.  407. 

rule  in  Equity  was  considered  as  settled,  that  »  Murray   v.    Lord   Elibank,   10   Ves.   84; 

the  wife's  equity  to  a  suitable  provision  for  Lloyd    v.  "Williams,  1    Mad.    450.   459;   Jie 

the  maintenance  of  herself  and  her  children.  Walker,   L.  &  G.  t.   Sug.  299;  Hodgens  v. 

out  of  her  separate  estate,  lying  in  action,  was  Hodgens,  4  CI.  &  F.  323;  11  Bli.  62;  2  Kent, 

a  valid  rigiit,  and  extended,  not  only  to  prop-  140;  Johnson  v.   Johnson,  1  J.   &  W.  472, 

erty  which  she  owned  dum  sola,  but  to  prop-  contra,  would  not  now,  it  is  apprehended,  be 

erty  descended  or    devised    to  her    during  followed, 

coverture.     A  new  equity  arises  to  the  wife  *  Ante,  p.  92. 

upon  f.roperty  newly  acquired,  and  attaches  6  Scriven  v.  Tapley,  2  Eden,  337;  Amb. 

upon    it   equiilly   as    upon    that  which    she  509;  Fenner  t'.  Taylor,  2  R.  &  M.  190;  De  la 

brought   with   her   upon   marriage.      In   Kx  Garde  v.  Lempriere,  6  Beav.  344;  Baker  v. 

parte  Beresford,   1    Desaus.  203,  the  Court,  Bayldon,  8  Hare,  210;  Lovett  r.  Lovett,  John, 

after  a  full  discussion,  ordered  a  new  settle-  1 18;  Wallace  v.  Auldjo,  2  N.  R.  567,  L.  JJ.; 

ment  in  favor  of  the  wife  on  a  new  accession  2  Dr.  &  Sm.  216;  9  Jur.  N.  S.  687;  1  De  G., 

of  fortune.     See  Carr  v.  Taylor,  10  Sumner's  J.  &  S.  643;  2  Storv  Eq.  Jur.  §  1417  and  note. 

Ves.  574.  6  Wallace  v.  Auldjo,  ubi  sup. 

">  Per  Lord  Eldon,  in  Druce  v.  Denison,  6  11  Dick.  391. 

Ves.  395.  8  1  Mad.  450,  464. 

1  Lady  Elibank  i;.  Montolieu,  5  Ves.  737;  »  10  Ves.  84,  92. 
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settlement,  in  her  lifetime. ^^  Where  there  has  been  a  decree,  it  appears 
that  under  the  fonner  practice,  the  children  carried  on  the  suit  by  sup- 
plemental bill,  and  now  it  is  apprehended  that  it  would  be  done  b}'  an 
order  under  the  52d  section  of  15  &  16  Vic.  c.  86. 

The  wife  may,  at  any  time  before  tlie  settlement  has  been  finally 
ordered,  appear  in  Court,  or  before  connnissioners,  and  waive  her 
rio^ht,  so  as  altogether  to  defeat  her  childi-en."  She  cannot, 
*107  however,  *  after  insisting  upon  her  right  to  a  settlement  as 
against  her  husband's  assignees  in  bankruptcy,  subsequently 
waive  her  equitj-,  and  defeat  her  children's  interest  except  it  be  in 
favor  of  the  assignees.^  After  a  contract  entered  into  on  the  part  of 
the  husband  to  make  a  settlement,  it  would  seem  that  the  wife  can 
waive  it  as  far  as  her  own  interest  is  concerned,  but  not  for  her  chil- 
dren.^ 

It  seems  that  if,  after  a  reference  to  approve  of  a  settlement,  one  of 
the  parties  die  before  the  settlement  be  approved  of  by  the  Court,  and 
there  are  no  children  of  the  marriage,  the  right  of  survivorship,  as  be- 
tween the  husband  and  the  wife,  is  not  affected.  Thus,  in  Macaulay  v. 
Philips,^  Lord  Alvanley  M.  R.  laid  it  down,  that  if  the  wife  had  died 
even  after  a  proposal  had  been  made  by  the  husband  under  such  an 
order,  the  husband  would  have  been  entitled.  His  Lordship,  however, 
said,  that  he  did  not  mean  to  determine  what  the  case  would  have  been 
if  the  proposal  had  been  approved  .of  by  the  Com-t,  and  a  settlement 
ordered  to  be  made,  as  perhaps  then  the  Court  would  have  considered 
it  as  actually  made  ;  and  that  he  was  far  from  determining  that,  in  such 
a  case,  the  settlement  would  be  entii-ely  at  an  end  ;  on  the  contrary,  he 
thought  it  would  be  binding,  and  that  the  accident  would  make  no  dif- 
ference. However,  in  Baldwin  v.  Baldwin,^  Sir  James  Parker  V.  C. 
held,  that  after  the  Master  had  approved  of  a  settlement,  the  wife, 
upon  the  death  of  her  husband,  might  still  repudiate  the  settlement,  or 
set  up  her  claim  by  survivorship. 

It  may  be  observed  here,  that,  as  a  general  rule,  if  the  wife  be  an 
adulteress,  living  apart  from  her  husband,^  a  Court  of  Equity  will  not 
interfere,  upon  her  application  for  a  settlement  out  of  her  own  choses  in 
action.  In  some  cases,  however,  under  special  circumstances,  a  settle- 
ment in  her  favor  has  been  made,  notwithstanding  the  adultery  ;  ^  and, 

10  1  Mad.  467;  and  see  Llovd  v.  Mason,  5  84  Ves.-19. 

Hare,  149,  152;  Groves  v.  Clarke,  1  Keen,  *  5  De  G.  &  S.  319;    and   see  Heath  v. 

i:{2.   1.3«;  S.  C.  »ub  rum.  Groves  v.  Perkins,  Lewis,  10  Jur.  N.  S.  1093;  13  \V.  R.  129,  V. 

fi  Sim.  57«,  584;  but  see  Vaughan  r.  Parr,  20  C.   S.,  where   the  wife,  being  subsequently 

Ark.  (iOO.  divorced,  was  allowed  to  repudiate  the  settle- 

u  Barrow  v.  Barrow,  4  K.  &  J.  409,  424;  ment. 

and  see  Rowe  B.  Jackson,  2  Dick.  604;  Mur-  6  1  Bright,  H.  &  W.  252;  Carr  «.  Easta- 

niv   V.  I^rdElibank,  10  Ves.   84;  Martini?.  brooke,  4  Ves.  146;  Ball  v.  Montgomery,  2 

Mitciicll,  cited,  t6.  89;  Steinmetz  v.  Halthin,  Ves.  J.  191,   199;  Watkj-ns  v.  Watkyns,  2 

1  (Jlvnn  &  J.  64.  Atk.  97;  and  see  judgment  of  L.J.  Turner  iu 

1  \Vhitten  v.  Sawyer,  1  Beav.  593;  Barker  Barrow  v.  Barrow,  5  De  G.,  M.  &  G.  795. 

r.  Ix-a.  6  Mad.  330.  6  Grcedv   v.   Lavender,  13  Beav.  62;  Ra 

■■2  Anon.,  2  Ves.  S.  671;  and  Fenner  v.  Tav-  Lewin's  Trust,  20  Beav.  378. 
lor,  2  \i.  &  M.   190,  reversing  S.  C.  1  Sim. 
169 ;  Lovett  v.  Lovett,  Johu.  118. 
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of  course,  if  she  is  not  an  adulteress,  her  living  apart  from  her  husband 
is  no  bar  to  her  equity.''  In  cases  of  this  description,  the  fact  of  the 
husband  living  apart  from  his  wife,  and  not  supporting  her,  is  a  reason 
against  the  fund,  or  the  income,  being  paid  to  hun  ;  **  but,  nevertheless, 
in  some  cases,  this  has  been  done.® 

Where,  however,  female  wards  of  Court  are  married  without 
its  *  consent,  although  they  afterwards  live  in  adultery,  the  Court  *  1 08 
wUl  enforce  a  settlement :  ^  because,  the  marriage  being  a  con- 
tempt, the  Court  thereby  obtained  jurisdiction  to  commit  the  huslmnd, 
in  consequence  of  his  misconduct,  until  he  should  make  a  proper  set- 
tlement, and  will  not  part  with  that  power  until  that  act  be  done,  what- 
ever may  be  the  irregularitj'  of  the  wife's  conduct :  which  ma}^  be 
attributed,  in  some  degree,  to  her  husband's  conduct  in  procuring  such 
a  clandestine  marriage. 

With  reference  to  the  form  of  settlement,  it  is  to  be  observed,  that 
the  practice  is  to  settle  the  property  in  trust  for  the  wife,  for  her  sepa- 
rate use,  for  life,  without  power  of  anticipation,  and  after  her  death, 
for  her  children ;  and  in  default  of  children,  for  her  absolutely,  if  she 
survives  her  husband ;  but  if  she  dies  in  his  lifetime,  then  in  trust  for 
her  husband,  or  his  assignees.^ 

Having  now  treated  of  the  subject  of  a  married  woman's  equity  to  a 
settlement,  into  which  we  have  been  led  in  considering  the  ground  on 
which  the  Court  of  Chancer}'  requires  a  wife  to  be  joined  as  co-plaintiff 
with  her  husband  in  suits  relating  to  her  own  property :  we  ma}'  return 
to  the  subject  of  suits  by  femes  covert  generally.'^  It  is  now  settled, 
that  all  cases  in  which  the  husband  and  wife  sue  as  co-plaintiffs  together, 
or  in  which  the  husband  sues  as  next  friend  of  his  wife,  are  regarded 
as  suits  of  the  husband  alone.*     And  upon  this  principle,  where  a  mar- 

T  Eedes  v.  Eedes,  11  Sim.  569  ;  and  see  Ker-  3  A  wife  may,  in  a  Court  of  Equity,  sue  her 

nick  V.  Kernick,  4  N.  R.  533,  V.  C.  W.  husband,  and  be  sued  bv  him.    2  Storv  Eq. 

8  Carr  v.  Eastabrooke,  4  Ves.  146.  Jur.   §§  1368,  1414;  Van  Duzen  v.  Van  Du- 

9  Ball  V.  Montgomery,  2  Ves.  J.  191;  zen,  6  Paige,  366;  Story  Eq.  PI.  §  61,  and 
Duncan  v.  Campbell,  12  Sim.  616,  635,  338.  note,  and  cases  cited  to  this  point;  Long  ». 

1  Ball  V.  Coutts,  1  V.  &  B.  292,  301,  304;  White,  5  J.  J.  Marsh.  230;  Dowell  v.  Coven- 
jRe  Walker,  L.  &  G.  t.  Sug.  299;  and  see,  hoven,  5  Paige,  581.  [Bennett  i).  Wintield,  4 
generally,  as  to  the  mode  in  which  the  Court  Heisk.  440.]  A  husband,  who  has  received 
deals  with  the  property  of  a  female  ward  the  rents  and  profits  of  real  estate,  held  in 
marrying  without  consent.     Field  v.  Moore,  trust  for  the  separate  use  of  the  wife,  who  has 

7  De  G.,  M.  &  G.  691;  2  Jur.  N.  S.  145.  separated  from  him,  is  rightlj^  joined  as  a  de- 

2  Carter  v.  Taggart,  1  De  G.,  M.  &  G.  286;  fendant  in  a  bill  by  her  against  the  trustees  to 
Bagshaw  v.  Winter,  5  De  G.  &  S.  466;  Gent  enforce  the  trust.  Ayer  v.  Ayer,  16  Pick. 
V.  Harris,  10  Hare,  383 ;  Seton,  666 ;  Ward  ».  327. 

Yates,  1  Dr.  &  S.  80;  but  see  Spirett  v.  Wil-  *  Wake  v.  Parker,  2  Keen,  59,  70;  Davis 

lows,  L.  R.  1  Ch.  Ap.  420  ;  12  .Jur.  N.  S.  538,  v.  Prout,  7  Beav.  288,  290;  Johnson  v.  Vail, 

S.  C.  [L.  R.  4  Ch.  App.  407],  where  it  was  1  McCarter  (N.  J.),  423.     [A  Jhitioii,  if  the 

held  that,  except  under  special  circumstances,  wife  be  insane,  the  bill  being  in  the  joint  name 

the  ultimate   remainder   in   default  of  issue  of  husband  and  wife  for  partition  and  sale  of 

should  be  to  the  husband;  and  see  form  of  her  land.     Stephens  v.  Porter,  11  Heisk.  341. 

order,  where  fund  was  settled  by  the  order.  And  see  Kerchner  v.  Kempton,  47  JMd.  568. 

Watson  V.  Marshall,  17  Beav.  365;  Duncombe  In  Tennessee,  the  husband,  it  seems,  in  mat- 

V.  Greenacre,  No.  2,  29  Beav.  578  ; -ffe  Tubbs,  ters  of  business,  represents  the  wife.     Kindell 

8  W.  R.  270,  V.  C.  K.;  Seton,  665;  [Jie  «.  Titus,  9  Heisk.  727 ;  Stephens  )?.  Porter,  11 
Suggett,  L.  R.  3  Ch.  App.  215;  Croxton  ».  Heisk.  348.]  A  plea  of  insolvency  of  the  hus- 
May,  L.  R.  9  Eq.  404;  and  see  ib.  409  for  or-  band,  was  disallowed  to  a  bill  by  him  and  hia 
der.]  wife  for  payment  of  an  annuity  bequeathed 
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ried  woman,  having  a  separate  interest,  joins  as  a  co-plaintiff  witli  her 
husband,  instead  of  suing  by  her  next  friend,  the  suit  will  not  prejudice 
a  future  claim  b}'  the  wife  in  respect  of  her  separate  interest ;  ^  and  it 
has  been  decided,  that  a  suit  by  a  husband  and  wife  against  the  trustees 
of  the  wife's  separate  property-,  cannot  be  pleaded  in  bar  to  a 
*109  subsequent  suit  *  by  herb}'  her  next  friend  against  the  trustees 
and  her  husband,  although  the  relief  prayed  in  both  suits  is  the 
same.^ 

In  general,  therefore,  where  the  suit  relates  to  the  separate  property 
of  the  wife,^  it  is  necessary  that  the  bill  should  be  filed  in  her  name,  by 
her  next  fricud,^  otherwise,  the  defendant  nia}'  demur,*  upon  the  ground 
that  the  wife  might  at  an}'  future  time  institute  a  new  suit  for  the  same 
matter,  and  that,  upon  such  new  suit  being  instituted,  a  decree  in  a 
cause  over  which  her  husband  had  the  exclusive  control  and  authority, 
would  not  operate  as  a  valid  bar  against  her  subsequent  claim. ^  Where, 
however,  the  suit  is  for  a  chose  in  action  of  the  wife,  not  settled  to  her 
separate  use,  the  defendant  cannot  object  to  the  husband's  suing  jointly 
with  her  as  co-plaintiff;  nor  will  her  right  to  a  settlement  be  prejudiced 
by  the  fact  of  her  husband  being  so  joined  with  her  in  the  suit. 

Where  the  wife  sues  by  her  next  friend,  the  husband  must  still  be  a 
party,  and  it  is  usual  to  make  him  a  defendant ;  ®  but  a  husband  having 
no  adverse  interest  to  his  wife,  ma}'  be  made  a  co-plaintiff.'' 


for  the  benefit  of  the  latter,  which  had  fallen 
into  possession  after  the  insolvency,  the 
assignees  declining  to  interfere.  Glover  v. 
Weedon,  3  Jur.  N.  S.  903,  V.  C.  S. 

6  Hughes  V.  Evans.  1  S.  &  S.  18.5;  Turner 
r.  Turner,  2  De  G.,  M.  &  G.  28,  37;  Johnson 
V.  Vail,  1  McCarter  (N.  J.),  423,  426,  and 
cases  there  cited  to  tliis  point. 

1  Reeve  v.  Dalby,  2  S.  &  S.  464.  On  this 
principle,  a  plea  of  release  by  the  husband, 
to  a  bill  by  the  husband  and  wife  for  prop- 
erty limited  to  her  separate  use,  was  held 
goxl.     Stooke  V.  Vincent,  1  Coll.  527. 

2  Where  the  bill  is  filed  to  rectify  a  mar- 
riage settlement,  the  wife  ought  to  be  a  par- 
ty indepenilentlv  of  her  husband.  McGill- 
downev  v.  Peniberton,  10  L.  T.  N.  S.  292, 
V.  C.W. 

3  See  Hunt  v.  Booth.  1  Freem.  Ch.  215; 
Bridges  v.  McKenna,  14  Md.  258;  Knight  v. 
Knight,  2  Hayw.  101;  Grant  v.  Van  Schoon- 
hoveii.  9  I'aige,  255;  Sherman  v.  Burnham, 
«  Barb.  S.  O.  403;  Heck  v.  Vollmer,  29 
Md.  .507,  511.  In  Bcin  v.  Heath,  6  How. 
U.  S.  228,  Mr.  .Justice  McLean  said,  "Where 
the  wife  complains  of  the  husband,  and  asks 
relief  against  him,  she  must  use  the  name  of 
some  other  person  in  prosecuting  the  suit: 
but  where  the  acts  of  the  husband  are  not 
complained  of,  he  would  seem  to  be  the  most 
nuitable  person  to  unite  with  her  in  the  suit. 
This  is  a  matter  of  practice  within  the  discre- 
tion of  the  Court." 

*  See  .Johnson  v.  Vail,  1  McCarter  (N.  J.;, 
423.  [IJarn-tt  v.  I)oughty,  10  ('.  E.  Green, 
37y.     But,  if  the  objection  be  only  raised  on 


final  hearing,  an  amendment  will  be  permit- 
ted. Paulison  v.  Van  Iderstein,  1  Stew.  Eq. 
306;  Roberts  v.  Evans,  7  Ch.  Div.  830.  And 
see  Dohertv  v.  Stevenson,  3  Tenn.  Ch.  25.] 

5  Wake  'v.  Parker,  2  Keen,  ,59,  70 ;  Story 
Eq.  PI.  §  03,  and  note;  see  also  Warren  v. 
Buck,  4  Beav.  95,  as  to  the  time  when  the  ob- 
jection can  be  taken  by  the  defendant;  and 
see  Hope  v.  Fox,  1  J.  &  H.  45G ;  7  Jur.  N.  S. 
186,  wliere  the  suit  related  to  the  execution 
of  a  power  vested  in  a  married  woman ;  and 
see  Me  des  v.  Guedalla  (No.  2),  10  W.  R. 
485,  V.  C.  W.  If  the  husband  and  wife  join 
in  a  suit  as  plaintiffs,  or  in  an  answer  as  co- 
defendants,  it  will  be  considered  as  the  suit, 
or  the  defence  of  the  husband  alone,  and  it 
will  not  prejudice  a  future  claim  by  the  wife 
in  respect  of  her  separate  interests,  nor  will 
the  wife  be  bound  by  anv  of  the  allegations 
therein  in  anv  future  litigation.  Johnson  v. 
Vail,  1  McCarter  (N.  J.),' 423;  Bird  v.  Davis, 
1  McCarter  (N.  J.),  407,  479. 

0  Wake  V.  Parker,  2  Keen,  59;  England 
V.  Downs,  1  Beav.  96 ;  Davis  v.  Prout,  7  Beav. 
288,  290;  and  see  Hope  v.  Fox,  vbi  sup.; 
Richards  v.  Millett,  11  W.  R.  1035,  M.  R. ; 
9  Jur.  N.  S.  1066.  Tlie  practice,  when  the 
husbanil  improperly  joins  witli  the  wife  as 
plaintiff,  is  not  to  dismiss  the  bill,  but  to 
give  permission  to  the  wife  to  amend  by  add- 
ing a  next  friend,  and  making  the  husband  a 
defendant;  and  when  no  objection  is  inter- 
posed, to  decree  the  fund  to  be  paid  to  a 
trustee  for  the  use  of  the  wife.  Johnson  v. 
Vail,  1  McCarter  (N.  J.),  423. 

■^  Beardmore  v.  Gregory,  2  H.  &  M.  491; 
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As  a  wife  may  sue  her  husband  in  respect  of  her  separate  prop- 
ert}^'  so  ma}-  a  husband  in  a  similar  case  sue  his  wife."  Such 
♦suit,  however,  can  only  be  in  respect  of  his  wife's  separate  *110 
estate  :  for  a  husband  cannot  have  a  discovery  of  his  own  estate 
against  his  wife.^  In  those  cases  where  it  is  necessary  that  a  suit 
respecting  the  property  of  a  married  woman  should  be  instituted 
against  her  husband,  or  that  the  husband  should  be  one  of  the  defend- 
ants :  as  the  wife,  being  under  the  disability  of  coverture,  cannot  sue 
alone,  and  she  cannot  sue  under  tlie  protection  of  her  husband,  she 
must  seek  other  protection,  and  the  bill  must  be  exhibited  in  her  name, 
by  her  next  friend,^  who  is  named  as  such  in  the  bill,  as  in  the  case  of 
an  infant.^  A  bill,  however,  cannot,  as  in  the  case  of  an  infant,  be 
filed  by  a  next  friend  on  behalf  of  a  married  woman,  without  licr  con- 
sent ;  *  and  if  a  suit  should  be  so  instituted,  upon  special  motion,  sup- 
ported by  her  affidavit  of  the  matter,  it  will  be  dismissed.^ 

As  in  the  case  of  an  infant,  a  written  authority  from  the  next  friend 
to  use  his  name  must  be  filed  with  the  bill.®    So  also,  in  all  applications 


11  Jur.  N.  S.  363;  and  see  Meddowcroft  v. 
Campbell,  13  Beav.  184 ;  I'latel  v.  Craddock, 
C.  P.  Coop.  469,  481;  Smith  v.  Etches,  1 
H.  &  M.  558;  9  Jur.  N.  S.  1228;  10  id. 
124. 

8  See  Woodward  v.  Woodward,  9  Jur. 
N.  S.  882,  L.  C. ;  [Powell  v.  Powell,  9  Humph. 
477.]  In  a  suit  by  a  wife  for  her  separate 
estate,  the  husband  is  a  necessary  defendant. 
Johnson  v.  Vail,  1  McCarter  (N.' J.),  423. 

8  Warner  v.  Warner,  1  Dick.  90 ;  Ainslie 
V.  Medlicott,  13  Ves.  266;  and  making  her 
a  defendant  is  an  admission  that  the  suit  re- 
lates to  her  separate  estate.  Earl  v.  Ferris, 
19  Beav.  67 ;  1  Jur.  N".  S.  5 ;  2  Story  Eq. 
Jur.  §  1368 ;  Story  Eq.  PI.  §  62 ;  [Copeland 
V.  Granger,  3  Tenn.  Ch.  487.]  In  a  suit  to  set 
aside  a  will  securing  to  the  testator's  daughter, 
who  is  a  married  woman,  and  to  her  issue,  a 
share  of  the  testator's  property,  for  her  sepa- 
rate use  during  coverture,  the  husband  and 
wife  should  not  join  as  parties  plaintiff,  their 
interests  being  in  conflict ;  but  the  wife  should 
be  made  a  defendant.  Alston  v.  Jones,  3 
Barb.  Ch.  397.  Where  a  suit  is  instituted  by 
a  wife  for  the  protection  of  her  separate  prop- 
erty against  creditors  of  the  husband,  the  hus- 
band cannot  legally  be  joined  as  plaintiff,  his 
interest  claimed  by  the  creditors  being  ad- 
verse to  that  of  his  wife.  Johnson  «.  vail, 
1  McCarter  (N.  J.),  423;  [Tunnard  v.  Lit- 
tell,  8  C.  E.  Green,  264.]  A  married  man 
may  sue  his  wife  in  her  character  of  execu- 
trix, for  a  debt  due  to  him  by  the  testator. 
Tiie  institution  of  the  suit  by  the  husband 
will  be  considered  as  an  authority  to  her  to  be 
sued.  Alexander  v.  Alexander,  12  La.  An. 
588. 

1  Brooks  V.  Brooks,  Prec.  Ch.  24. 

2  Griffith  V.  Hood,  2  Ves.  S.  452;  Story 
Eq.  PI.  §§  61.  63;  Dowell  v.  Covenhoven,  5 
Paige,  581;  Wood  v.  Wood,  8  Wend.  357; 
Garlick  v.  Strong,  3  Paige,  440.  Leave  to 
file  bill  by  a  married  woman  without  next 


friend  refused,  although  the  validity  of  the 
marriage  was  contested.  Caldicott  v.  Baker, 
13  W.  R.  449,  V.  C..K. ;  and  sec  Sealey  v. 
Gaston,  ib.  577,  V.  C.  W.  A  defendant  can- 
not act  as  next  friend,  I*ayne  v.  Little,  13 
Beav.  114;  but  a  married  woman  dtsfendant 
may  appeal  by  a  co-defendant  as  her  next 
friend.  Elliot  v.  Ince,  7  De  G.,  M.  &  G. 
475;  3  Jur.  N.  S.  597.  She  cannot,  how- 
ever, present  a  petition  of  appeal  without  a 
next  friend,  although  another  person  joins  in 
the  petition,  and  the  suit  relates  to  her  sepa- 
rate estate.  Picard  v.  Hine,  L.  R.  5  Ch.  Ap. 
274. 

3  Ld.r  Red.  28.  Where  the  husband  is 
under  any  of  the  disabilities  enumerated, 
a7ite,  p.  87,  the  wife  is  considered  as  a  feme 
sule,  and  may  sue  without  the  intervention  of 
a  next  friend ;  and  where  he  is  out  of  the 
jurisdiction,  see  Postgate  v.  Barnes,  9  Jur.  N. 
S.  456 ;  11 W.  R.  356,  V.  C.  S.  Any  objection 
for  want  of  a  next  friend  should  be  made  as 
soon  as  possible.  Sealey  v.  Gaston,  13  W. 
R.  577,  V.  C.  W. 

4  Ld.  Red.  28.  For  form  of  consent,  see 
Vol.  HI.  If  she  is  an  infant,  her  consent  is 
unnecessary.  Wortham  v.  Pemberton,  1  De 
G.  &  S.  644 ;  9  Jur.  291. 

6  Andrews  v.  Craddock,  Prec.  Ch.  376; 
Gilb.  36 ;  Cooke  v.  Fryer,  4  Beav.  13 ;  Story 
Eq.  PI.  §  61 ;  Randolph  v.  Dickerson,  5  Paige, 
751.  The  objection  cannot  be  taken  by  a 
defendant ;  it  must  be  by  a  next  friend  on 
behalf  of  the  married  woman.  Davies  v. 
Whitehead,  1  W.  N.  162,  M.  R.  For  form 
of  notice  of  motion,  see  Vol.  III. 

6  35  &  16  Vic.  c.  86,  §  11.  For  form  of 
authority,  see  Vol.  III.  In  an  injunction 
case,  an  information  was  allowed  to  be  tiled, 
on  an  undertaking  to  tile  the  authority  the 
following  day.  Attorney-General  v.  Murrav, 
1.3  VV.  R.  65,  V.  C.  K.  'And  see,  as  to  lia- 
bility of  next  friend,  whose  name  had  been 
used  without  his  knowledge   previously  to 
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to  the  Court,  by  petition  or  otlierwise,  by  a  married  woman  with  respect 

to  her  separate  estate,  she  must  apply  by  her  next  friend.'' 
*111  *The  next  friend  of  a  married  woman  need  not  be  a  relation,^ 
but  he  must  be  a  person  of  substance,  because  he  is  liable  to 
costs ;  2  and  in  this  respect  there  is  a  material  difference  between  the 
next  friend  of  a  feme  covert  and  of  an  infant :  for  any  person  may  file 
a  bill  in  the  name  of  an  infant,  but  the  suit  of  a  feme  covert  is  substan- 
tially her  own  suit,  and  her  next  friend  is  selected  by  her.'  In  the 
former  case,  therefore,  as  we  have  seen,*  the  Court  does  not  require 
that  the  next  friend  should  be  a  person  of  substance,  because  if  the 
friends  of  an  infant  are  poor,  the  infant  might,  by  such  a  rule,  be 
deprived  of  the  opportunity  of  asserting  his  right ;  but  in  the  case  of  a 
feme  covert^  as  the  object  for  which  a  next  friend  is  required  is,  that  he 
may  be  answerable  for  the  costs, ^  the  Court  expects  that  the  person 
she  selects  to  fill  that  office  should  be  one  who  can  pay  the  costs,  if  it 
should  turn  out  that  the  proceeding  is  ill-founded ;  and,  therefore,  if 
the  next  friend  is  in  insolvent  circumstances,  it  will  order  the  suit  to 
be  stayed  until  he  gives  securit}'  for  costs.® 

It  is  obvious  that  cases  might  arise  where  the  rule,  that  the  next 
friend  of  a,  feme  covert  must  be  a  person  of  substance,  would  be,  practi- 
cally, a  denial  of  justice.  In  such  cases  the  Court,  as  we  have  seen,' 
allows  her  to  sue,  or  continue  a  suit,  without  a  next  friend ;  and,  if 
need  be,  in  forma  pauperis  ;^  or  to  present  a  petition,  in  a  case  where 
the  Coiu*t  has  jurisdiction  without  suit.^ 

If  the  next  friend  of  a  married  woman  dies,  or  becomes  incapable  of 
acting,  or  if  for  any  reason  the  plaintiff  desires  to  remove  her  next 

this  Act.  Bligh  v.  Tredgett,  5  De  G.  &  S.  see,  where  she  is  an  infant,  Wortham  v.  Pem- 

74.  berton,  1  De  G.  &  S.  644;  9  Jur.  291. 

7  Re  Waugh,  15  Beav.  508;  but  she  may  *  Ante,  p.  74. 

apply  without  a  next  friend,  where  she  has  6  See  Re  Wills,  9  Jur.  N.  S.  1225;  12  W. 

obtained  a  protection  order  under  20  &  21  R.  97,  V.  C.  S. 

Vic.  c.  85,  §  21.     Bathe  v.  Bank  of  England,  6  Smith  v.  Etches,  1  H.  &  M.  711;  9  Jur. 

4  K.  &  J.  564;  4  Jur.  N.  S.  .505;  Re  Rains-  N.  S.  1228;  10  id.  124.     A  next  friend  has 

don,  5  Jur.  N.  S.  55,  V.  C  K. ;  4  Drew.  44G.  been   ordered   to    give    security    for    costs, 

If  a  motion  on  behalf  of  a  married  woman  be  though  the  husband,  who  had,   however,  no 

made  without  a  next  friend,  the  solicitor  in-  substantial  interest,  was  a  co-])laintiff.  S.  C. ; 

structing  may  be  ordered  to  pay  the  costs.  but  see  Caldicott  v.  Baker,  13  W.  K.  449,  V. 

Pearse  v.  Cole,  16  Jur.  214,  V.  C'  K.  C.  K.     [See  as  to  waiver  of  right  to  apply  for 

1  The  husband  may  be  joined  with  his  security,  Macann  u.  Borradaile,  W.  N.  (.1867), 
wife,  as  next  friend,  in  a  suit  in  whicii  he  has  252;  16  W.  R.  74,  175. J 

no  interest,  in  Louisiana.     Bein  v.   Heath,  6  "  Ante.  p.  37. 

How.  U.  S.   228.      See  Johnson  v.  Vail,    1  »  Welleslev  «.  Welleslev,  16  Sim.  1;  1   De 

McCarter  (N.  J.),  423.  G.,  M.  &  G.  501 ;    Welleslev  v.  Mornington, 

2  Anon.,  1  Atk.  570;  Pennington  i'.  Alvin,  18  Jur.  .552,  V.  C.  K.;  Re  Foster,  18  Beav. 
1  S.  &  S.  204;  Drinan  i:  Mannix,  3  Dr.  &  525;  Re  Lancaster,  18  Jur.  22tJ,  L.  G.  and 
W'ar.  1.54;  [Beech  v.  Sieddon,  39  L.  J.  Ch.  L.  JJ.;  D'Oechsner  t).  Scott,  24  Beav.  239; 
123;]  Jones  r.  Fawcett,  2  Phil.  278;  Stev-  Grouch  «;.  Waller,  4  De  G.  &  J.  43;  5  Jur. 
ens  V.  Williams,  1  Sim.  N.  S.  545;  Wilton  v.  N.  S.  326;  Re  Barnes,  10  W.  R.  464,  V.  C.  S.; 
Hill,  2  De  G.,  M.  &  G.  807-809  ;  Hind  v.  Whit-  Smith  v.  Etches,  ubi  svp.  An  order  for  this 
more,  2  K.  &  J.  458,  where  all  the  cases  are  purpose  is  necessary,  which  may  be  obtained 
reviewed;  /ie  Wills,  9  Jur.  N.  S.  1225;  12  on  special  application  by  ex /)ar<e  motion,  see 
W.  R.  97,  V.  C.  S.;  Elliott  «.  Ince,  7  De  G.,  Coulsting  v.  Coulsting,  8  Beav.  463.  For 
M.  &  G.  475;  3  Jur.  N.  S.  597;  see  also  form  of  motion  paper,  see  Vol.  HI. 
Dowden  t).  Hook,  8  Beav.  399.  402,  which  9  /ra  re  Hakewell,  3  De  G.,  M.  &  G.  116; 
must  now  be  looked  upon  as  overruled.  17  Jur.  334. 

«  Gamble  v.  Atlee,  2  De  G.  &  S.  745 ;  but 
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friend,  she  ma}',  at  any  time  before  the  defendants  have  entered 
an  appearance  to  the  bill,  introduce  into  the  record  the  *name  ♦112 
of  a  new  next  friend,  under  an  order  as  of  coui-se  to  amend. 
After  appearance,  the  same  ma}' be  done,  where  a  new  next  friend  is  to 
be  named  in  the  place  of  a  deceased  next  friend,  if  the  application  for  the 
order  is  made  by  the  soUcitor  who  acted  in  the  suit  for  the  deceased 
next  friend  ;  but  in  other  cases,  the  order  to  appoint  a  new  next  friend 
is  special,  and  must  be  obtained  either  in  Court  on  motion,  of  which 
notice  must  be  given,  or  on  a  summons  in  Chambers,  which  must  be 
served.-' 

Where,  however,  a  married  woman  applies  for  leave  to  change  her 
next  friend,  it  is  in  the  discretion  of  the  Court  to  gi-ant  or  refuse  the 
application  ;  and  it  will  be  refused,  where  there  is  reason  to  believe 
that  the  defendant's  security  for  costs  wUl  be  thereby  prejudiced  ;  ^  and 
if  the  order  be  made,  the  new  next  friend  is  usually  required  to  give 
security  to  answer  the  past  costs,  and  to  abide  by  the  order  of  the 
Court  as  to  future  costs  f  and  in  Payne  v.  Little,'^  the  retiring  next 
friend  was  required  to  give  security  for  the  costs  incurred  up  to  the 
time  of  the  change. 

Upon  an  application  to  appoint  a  new  next  friend,  the  Court  or 
Judge  usually  requires  to  be  satisfied  of  his  willingness  to  act ;  this 
may  be  evidenced  by  the  production  of  his  written  consent.^ 

If  the  plaintiff  neglects  or  refuses  to  obtain  the  order  in  the  case  of 
the  next  friend's  death,  the  defendant  may  apply  to  the  Court,  by 
motion  upon  notice,  for  an  order  directing  her  to  name  a  new  next 
friend  within  a  limited  time,  or  in  default  that  the  bill  may  be  dis- 
missed with  costs  ;  ^  and  where  ther  next  friend  becomes  bankrupt,  an 
order  will,  in  like  manner,  be  made,  sta}'ing  the  proceedings  until  a 
solvent  next  friend  is  appointed,  or  the  plaintiff  has  obtained  leave  to 
sue  in  forma  pauperis.'' 

Wherever  a  new  next  friend  is  appointed,  the  order  appointing  him 
must  be  served  on  the  solicitors  of  the  defendants,  and  be  left  for 
entry  in  the  cause  books  kept  by  the  Clerks  of  Records  and  Writs  ;  and 
thereupon,  in  all  future  proceedings  in  the  cause,  the  name  of  the  new 
next  friend  so  appointed  will  be  introduced,  in  the  place  and  stead  of 
the  former  next  friend.* 

The  next  friend  of  a  married  woman,  before  he  consents  to  any 
departure  from  the  ordinary  mode  of  taking  evidence,  or  of  any  other 
procedure  in  a  suit,  should  obtain  the  sanction  of  the  Court,  or  of  a 

1  For  forms  of  notice  of  motion  and  sum-  6  For  form  of  consent,  see  Vol.  III. 
mons,  see  Vol.  III.;  and  for  form  of  order,  6  Barlee  v.  Barlee,   1  S.  &  S.  100.     For 
see  Seton,  12.i2.  form  of  notice,  see  Vol.  III. 

2  Jones  v.  Fawcett,  2  Phil.  278;  and  see  "  Wilton  v.  Hill,  2  De  G.,  M.  &  G.  807; 
Greenaway  v.  Kotheram,  9  Sim.  88.  D'Oechsner  v.  Scott,   24  Beav.  230;  see  also 

8  Lawlev  v.  Halpen,  Bunb.  310;  Percy  v.  Pennington  v.  Alvin,  1  S.  &  S.  264;  Drinau 

Percy,  M.'R.  in  Ciianvb.  9  Dec,  1863.    For  v.  Mannix,  3  Dr.  &  War.  154.     For  form  of 

form  of  order,  see  Seton,  1252.  notice  of  motion,  see  Vol.  III. 

4  14  Beav.  647;  16  Beav.  563.  8  Braithwaite's  Pr.  558. 
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Judge  in  Chambers.^  The  application  at  Chambers  is  made  by  sum- 
mons.^" 
»113  *If  the  next  friend  of  a  married  woman  goes  to  reside  out  of 
the  jurisdiction,  the  practice  with  respect  to  giving  security  for 
costs  is  the  same  as  if  the  next  friend  had  been  himself  the  actual 
plaintiff.^ 

Upon  fiUng  a  bill  in  Chancery,  either  by  her  next  friend  or  in  forma 
pauperis,  a  married  woman,  in  respect  of  the  suit,  is  held  to  have  taken 
upon  herself  the  liabilities  of  a  feme  sole,  and  therefore  ma}-  be 
attached ;  -  and  her  separate  estate  becomes  liable  to  pay  the  costs 
incurred.* 

If  a  bill  has  been  filed  by  a  feme  sole,  and  she  intermarry  pending 
the  suit,  the  proceedings  are  thereb}'  abated,  and  cannot  properly  be 
continued  without  an  order  of  revivor.*  If,  however,  a  female  plaintiff 
marries,  and  afterwards  proceeds  in  the  suit  as  a  feme  sole,  the  mere 
want  of  an  oi'der  of  re^4vor  is  not  an  error  for  which  a  decree  can  be 
reversed,  upon  a  bill  of  review  brought  by  a  defendant :  because,  after 
a  decree  made  in  point  of  right,  a  matter  which  may  be  pleaded  in 
abatement  is  not  an  error  upon  which  to  ground  a  bill  of  review.^ 

It  has  been  determined,  that  if  a  female  plaintiff  marries  pending  a 
suit,  and  afterwards  before  revivor  her  husband  dies,  an  order  of 
revivor  becomes  unnecessary :  her  incapacity  to  prosecute  the  suit 
being  removed  ;  yet  the  subsequent  proceedings  ought,  however,  to  be 
in  the  name  and  with  the  description  which  she  has  acquired  by  the 
marriage.® 

Where  a  bill  has  been  filed  by  a  man  and  his  wife  touching  the  per- 
sonal property*  of  the  wife,  and  the  husband  dies  pending  the  suit,  no 
abatement  of  the  suit  takes  place,  but  the  wife  becomes  entitled  to 
the  benefit  of  the  suit  by  survivorship,''  unless  any  act  has  been  done 
which  ma}'  have  the  effect  of  depriving  her  of  that  right ;  and  she  may 

»  Ord.  5  Feb.,  1861,  r.  24.  Chubb  v.  Stretch,  L.  R.  9  Eq.  555 ;  Sharpe  V. 

i»  For  form  of  summons,  see  Vol.  III.  Fov,  L.  R.  4  Ch.  App.  35. J 

1  Alcock  V.  Alcock,  5  De  G.  &  S.  671,  '*  See  Trczevant  v.  Broiighton,  5  W.  R. 
a»«e,  p.  28.  517;    Seton,   11C5,   1170,  M.    R.     Where  a 

2  Ottway  V.  Wing,  12  Sim.  90.  woman  filed   her  bill  as  a   spinster,  and   it 
8  Barlee'f.  Barlee,  1  S.  &  S.  100;  Murray       afterwards  appeared  she  had  a  husband  liv- 

V.  Barlee,  4  Sim.  82,  91;  3  M.  &  K.  209,  219';  ing,  proceedings  were  stayed,  on  motion  by 

see,  however,  He  Pugh,  17  Beav.  336.    [And  the  defendant,  till  the  appointment  of  a  next 

an  undertaking  as  to  damages  may  in  such  friend.     Grant  r.  Mills,  29  I..  T.  11 ;  and  i<ee 

case  be  required  of  her.     Ilolden  r.  Water-  Pyke  v.  Holcombe,  9  Jur.  368,  V.  C.  K.  B. ; 

low,  15  W.  R.  139.    Where  a  married  woman  Davey  v.  Bennett,  3  W.  R.  353,  V.  C.  W. 
has  consented  to  an  order  of  Court,  she  is  ^  Viscountess    Cranborne    v.    Ualmahoy, 

bound  by  it  as  far  as  it  extends.     Tlirupp  v.  Nels.   85;    1  Ch.  R.   231.     So  at  Law,  if  a 

Goodrich,   18  W.  R.  12.").     And  her  consent  woman  sues  or  is  sued  as  sole,  and  judgment 

may  be  given  by  counsel  of  herself  and  bus-  is  against  her  as  such,  though  she  was  covert, 

band.     Crookcs"  r.  Whitworth,   10  Ch.  Div.  she  shall  be  estopped,  and  the  sheriff  shall 

289.]     As  to  the  liability  of  the  wife's  sepa-  take  advantage  of  the  estoppel.    1  Salk.  310; 

rate  estate  for  her  debts  and  engagements,"see  1  Roll.  Abr.  869,  pi.  50.     See  infra,  186. 
Johnson  v.  Gallagher,  7  Jur.  N.  S.  273 ;  9  W.  «  Ld.  Red.  60;  and  Godkin  v.  Earl  Fer- 

R.  506,  L.  JJ. ;  3  De  G.,  F.  &  J.  494,  where  rers,  there  referred  to. 

the  cases  are  reviewed;  Grecnough  r.  Shor-  ''  And  it  extends  to  interest  accrued  dur- 

rock,  4  N.  R.  40,  L.  JJ. ;  3  N.  R.  599,  M.  R.;  ing  the  life  of  the  husband,  and  not  received. 

[.MacIIenry   v.   Davies,    L.   R.    10    Eq.   88;  Wilkinson  v.  Charlesworth,  10  Beav.  324;  11 

Jur.  644. 
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continue  the  suit  without  an  order  of  revivor.*  *If,  however,  *114 
she  does  not  tliink  proi)er  to  proceed  with  the  cause,  she  will 
not  be  liable  to  the  costs  already  incurred :  because  a  woman  cannot 
be  made  responsible  for  any  act  done  by  her  husband  during  the 
coverture  ;  but  if  she  take  any  step  in  the  cause,  subsequent  to  her 
husband's  death,  she  will  make  herself  liable  to  the  costs  from  the 
beginning.^ 

A  different  rule,  with  respect  to  the  right  to  continue  a  suit  insti- 
tuted b}'  a  husband  and  wife,  prevails  when  the  wife  dies  in  the  lifetime 
of  her  husband,  from  that  which  is  acted  upon  when  the  husband  dies 
in  the  lifetime  of  his  wife ;  for  in  the  former  case,  although  the  hus- 
band, upon  the  death  of  his  wife,  becomes  entitled  to  all  her  choses  in 
action^  he  does  not  acquire  such  title  b^^  survivorship,  but  in  a  new 
character,  and  an  absolute  abatement  of  the  suit  takes  place  ;  so  that, 
to  entitle  himself  to  continue  it,  the  husband  must  first  clothe  himself 
with  the  character  of  her  personal  representative,  by  taking  out  admin- 
istration to  her  effects,^  and  then  obtain  an  order  of  revivor.*  And 
here  it  is  to  be  observed,  that  if,  after  the  death  of  the  wife,  the  husband 
were  to  die  before  the  termination  of  the  suit,  the  party  to  continue 
the  suit  is  the  person  to  whom  administration  has  been  granted.  Ac- 
cording to  the  present  practice  of  the  Court  of  Probate,  administra- 
tion is  granted  to  the  representatives  of  the  husband,  unless  next  of 
kin  of  the  wife  are  the  persons  beneficially  entitled :  the  former  prac- 
tice having  been  otherwise.* 

But,  although  it  is  in  general  necessary  that  a  husband,  after  the 
death  of  his  wife,  pending  a  suit  instituted  by  them  for  the  recovery  of 
her  personal -propert}',  should,  in  order  to  entitle  him  to  proceed  with 
the  cause,  take  out  administration  to  his  wife,  and  then  obtain  an 
order  of  revivor,  yet  if  any  act  has  been  done  the  effect  of  which  would 

8  M'Dowl   V.  Charles,  6  John.  Ch.   1-32;  ing  an  intention  to  take  it  to  himself.     Alien 

Vaughan  v.  Wilson,  4  Hen.  &  M.  453.     The  r.  Wilkins,  .3  Allen,  321.    Bigelow  C.  J.  said  : 

executor  of  a  deceased  husband  cannot  main-  "His  right  to  reduce  it  to  possession  was  at 

tain  a  suit  upon  a  chose,  in  action  which  ae-  an  end  on  the  dissolution  of  the  marriage  by 

crued    during   coverture  to  the  wife  of  the  her  decease.     It  was  then  a  chose  in  ariion, 

deceased,  who  survived  him,  and  which  was  and,  being  a  promissory  note  payable  to  the 

not  reduced  into  possession  by  him.     Bond  order  of  the  wife,  no  oiie  could  sue  upon  it, 

V.  Conwav,   11  Md.  512;  Snowhill  v.  Snow-  unless  he  could  trace  a  title  to  it  under  the 

hill,  1  Green  Ch.  30.  original  pavee,"  pp.  322,  323.     See  2  Kent 

1  Ld.  lied.  59;  see  also  3  Atk.  726;  Bond  (11th  ed.)."l35,  136;  Garforth  v.  Bradley,  2 
V.  Simmons,  ib.  21;  Mills  v.  Barlow,  11  W.  Ves.  S.  675;  Richards  v.  Richards,  2  IH.  & 
R.  351,  L.  JJ.  Ad.  447;  Gaters  v.  Madelev,  6  M.  &  W.  423; 

2  See  Pattee  v.  Harrington,  11  Pick.  221 ;  Hart  v.  Stephens.  6  Q.  B.  937  ;  Scarpelliiii  c. 
Needles  v.  Needles,  7  Ohio  (N.  S.),  432;  Atcheson,  7  Q.  B.  864;  Jones  v.  Kichanl-nu, 
McCasker  v.  Golden,  1  Bradf.  (N.  Y.)  64;  5  Met.  247,  249;  Brvan  v.  Rooks,  25  (Jeo. 
Williams  v.  Carle,  2  Stockt.  (N.  J.)  543.     A  622  ;  Vaughan  v.  Parr,  20  Ark.  600. 

right  of  the  husband  to  administer  on  his  ^  For  form  of  order,  where  husband,  being 
wife's  choses  in  action,  for  his  own  benefit,  defendant  in  wife's  siiit,  revives  as  her  ad- 
is  held  to  be  incompatible  with  the  legisla-  ministrator,  see  Murray  v.  Newhon,  Set  ai, 
tion  of  Vermont.  Holmes  v.  Holmes,  23  Vt.  1164.  The  order  can  be  obtained  on  motion 
765.  It  has  been  held  in  Massachusetts,  that  or  petition  of  course.  See  post,  Chap, 
the  administrator  of  the  estate  of  a  married  XXXIII.,  Revivor  and  Supplement . 
woman  may  maintain  an  action  upon  a  note  ^  Wms.  on  Executors,  360.  See  Brvan  r, 
given  and  made  payable  to  her  during  cover-  Rooks,  25  Geo.  622;  but  see  Vaugiian  i» 
ture,  if  during  her  life  her  husband  did  not  Parr,  20  Ark.  600. 
reduce  it  to  possession,  jt  do  any  act  indicat- 
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have  been  to  deprive  the  wife,  in  case  she  had  outlived  her  husband, 
of  her  right  b}'  sur\'ivorship,  and  to  vest  the  property  in 
*115  *the  husband  absohiteh',  the  husband  may,  it  is  apprehended, 
continue  the  suit  in  his  individual  character,  without  taking  out 
administration  to  his  wife.  In  such  case,  however,  it  will  be  necessary, 
if  such  act  has  taken  place  subsequentlj-  to  the  institution  of  the  suit, 
to  bring  the  fact  before  the  Court  b}'  means  of  an  amendment  or  a 
supplemental  statement  or  bill,  unless  it  appears  upon  the  proceedings 
which  have  alread}'  taken  place  in  the  cause. 

This  distinction  renders  it  important  to  consider  what  the  circum- 
stances arc  whicli  will  have  the  effect  of  so  altering  the  property,  as  to 
vest  the  right  to  the  wife's  personal  property  absolutely  in  the  husband, 
and  entitle  him  to  proceed  in  a  suit  Avithout  assuming  the  character  of 
her  personal  representative. 

Upon  this  subject  it  is  to  be  observed,  that  a  mere  intention  ^  to  alter 
the  property  will  not  have  the  effect  of  giving  the  husband  the  absolute 
right  in  it ;  and  therefore,  the  mere  bringing  an  action  at  Law,  or  filing 
a  bill  in  Equity,  will  not  alter  the  property,  unless  there  be  a  judgment 
or  decree  for  pa3nnent  to  the  husband  alone. ^  And  it  has  been  decided, 
that  an  appropriation  by  an  executrix  of  so  much  of  the  assets  of  her 
testator  as  was  necessary  to  discharge  a  legacy  bequeathed  to  a  married 
woman,  was  not  such  a  change  of  the  property  as  would  vest  it  in  the 
husband. 

But  it  seems,  that  if  a  person  indebted  to  a  married  woman,  or  hold- 
ing money  belonging  to  her,  pay  such  money  into  Court,  in  a  cause  to 
which  the  husband  and  wife  are  parties,  such  payment  will  be  considered 
as  an  alteration  of  the  propert}' ;  for,  as  properly  it  could  only  have 
been  paid  during  coverture  to  the  husband,  the  circumstance  of  its 
having  been  paid  into  Court  will  not  alter  the  rights  of  the  parties,  and 
it  will  be  considered  as  a  paj-ment  made  to  him.^  For  the  same  reason, 
where  the  jewels  of  the  wife  had  been  deposited  in  Court  bj'  the  husband 
under  an  order,  the}-  were  considered  as  belonging  to  the  husband's 
executors,  and  not  to  the  rei^resentative  of  the  wife  who  had  survived  : 
because,  having  been  in  the  possession  of  the  husband,  even  a  tortious 
act  could  not  devest  that  property,  and  turn  it  into  a  chose  in  action ;  * 
much  less  could  a  pajTnent  into  Court  under  an  order.  And  so,  where 
a  married  woman,  who  was  the  committee  of  the  estate  and  person  of 
her  lunatic  husband,  was  entitled  to  stock  which  was  standing  in  tlie 

1  See  Forrest  v.  Vl''arrinc;ton.  2  Desaus.  Green  Ch.  36,  37;    Glann  v.  Yoiinirlove,  27 

254   261;  Barber  v.  Slade,  30  Vt.  191.  Barb.  (N.  Y.)  480;  Lockhart  v.  Camcniii,  2.) 

^  See  Stronp  v.  Smith,  1  Met.  476.     To  Ala.  355;  Walden  v.  (Jliamber.s  7  Ohio  (N. 

constitute  a  reduction   to  possession,  and  a  S.),  30;  \Vallace  v.  Taliaferro,  2  Cjili,   447. 

ciiauKe  of  property  of  the  wife's  c//os('s  m  flc-  The  ri'duction  necessary  is  that  into  jiosse.s- 

tiiin,  tiie  husband  must  do  some  positive  and  sion,  not  of  the  thing  itself,  but  of  the  title  to 

unequivocal  act  to  reduce  them  to  his  own  it.     Strong  J.  in  Tritt  v.  Caldwell,  31  I'enn. 

possession.      Barber  v.    Slade,  30  Vt.   191;  St.  233. 

Elms  V.   Hughes,    3   Desaus.    155;    Hall   v.  8  j>acker  r.  Wyndham,  Prec.  Ch.  412. 

Young,  37  N.  H.  134;  Andoverr.  Merrimack  *  Ibid. 

Co.,  37  N.  H.  437;  Snowhill  v.  Snowliill,  1 
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name  of  a  trustee  for  her,  and  this  stock  was,  b}-  an  order  *made  *1 1 G 
in  the  hniacy,  transferred  into  the  name  of  the  Accountant-Gen- 
eral,  in  the  matter  of  tlie  lunaej',  and  part  of  it  was  afterwards  sold  out 
and  applied  in  payment  of  costs  in  the  lunac}',  Lord  Lyndhurst  held,  that 
the  mode  in  which  the  stock  had  been  dealt  with  amounted  to  a  reduc- 
tion into  possession  by  the  husband  :  because,  as  payment  by  the  trustee 
to  the  lunatic,  or  to  the  committee,  would  have  been  a  reduction  into 
possession,  so  payment  into  Court,  to  the  credit  of  the  lunacy,  was  equally 
a  reduction  into  possession  for  the  lunatic  ;  and  upon  this  gi'ound  his 
Lordship  refused  to  grant  a  petition,  presented  by  the  wife  after  the 
death  of  the  lunatic,  pra3'ing  that  the  stock  might  be  transferred  to  her, 
as  belonging  to  her  by  survivorship.^  If,  however,  money  paid  into 
Court  be  carried,  by  order,  to  tlie  joint  account  of  the  husband  and  wife, 
the  case  will  be  different,  and  the  wife  will  not  be  deprived  of  her  right 
of  survivorship,  in  the  case  of  the  husband  dpng  before  he  has  procured 
an  order  for  the  paj'ment  of  it  out  of  Court ;  ^  and  it  seems,  that  a  mere 
paj-ment  or  transfer  of  money  or  stock  to  trustees  for  the  benefit  of  the 
wife,  will  not  give  the  husband  the  absolute  right  to  the  monc}',  to  the 
exclusion  of  the  wife.^ 

It  appears  formerly  to  have  been  held,  that  a  promissory  note  given 
to  a  wife  during  coverture  became  the  property  of  the  husband  absolutely, 
as  the  wife  could  not  acquire  property  during  coverture  ;  and  upon  this 
principle,  Lord  Har.dwicke,  in  Lightboume  v.  Hohjday^'^  held,  that  upon 
the  death  of  the  husband,  in  a  suit  respecting  a  note  of  this  description, 
the  suit  abated  ;  and  in  Hodges  v.  Beverley ^^  it  was  determined,  that  a 
note  given  to  a  feme  covert  was,  upon  her  husband's  death,  to  be  con- 
sidered as  his  assets.*  But  in  Nash  v.  Nash,''  Sir  Thomas  Plumer 
V.  C.  held,  *that  a  note  given  to  a  wife  was  a  chose  in  action     *117 

1  Tn  re  .Jenkins,  5  Russ.  183,  187.  The  sity  for  a  reduction  to  possession  seems  to 
right  of  a  husband  to  reduce  to  his  possession  have  been  overlooked.  Thus  in  Common- 
the  chases  in  action  of  the  wife,  cannot  be  wealth  v.  Manley,  12  Tick.  173,  it  was  deter- 
exercised  by  a  guardian  appointed  over  him  mined  by  the  Court  that  a  promissory  note 
as  an  insane  person,  but  the  property  con-  given  to  a  /Vme  coiv/V  for  her  separate  use, 
tinues  vested  in  the  wife.  Andover  v.  Merri-  (for  tlie  consideration  of  her  distributive  share 
mack  Co.,  37  N.  H.  437.  in  an  intestate  estate,  becomes  immediately 

2  Ibid. ;  and  see  Baldwin  v.  Baldwin,  5  the  property  of  the  husband.  Tiiis  was  afler- 
De  G.  &  S.  319;  La]irimandave  V.Teissier,  wards  confirmed  in  Stevens  ».  Beals,  10  Cush. 

12  Beav.    200;    13   .Jur.    1040.      [Prole    v.       291.    See  Shuttleworth  r.  Noves,  8  Mass.  229 ; 
Soadv,  L.  K.  4  Ch.  App.  220.]  Trvon  v.   Sutton,    13  Cal.   490;    Holland   v. 

8  I'ringle  v.  Pringle,  22  Beav.  631;  and  Moody,  12  Ind.  170.  And  in  Goddard  «.  .John- 
see  Fx  parte  Norton,  8  De  G.,  j\I.  &  G.  .son,  11  J'ick.  3,52,  it  was  even  decided,  that  a 
258  ;  2  .Jur.  N.  S.  479  ;  see,  however,  Hansen  husband  might  sue  in  his  own  right,  aft<'r  the 
V.  Miller,  14  Sim.  22,  20;  8  Jur.  209,  352;  death  of  his  wife,  for  a  legacy  accruing  to  the 
Cuningham  v.  Antrobus,   IG  Sim.  430,  442;  wife  during  the  coverture,  although  he  had 

13  Jur.  28  ;  Burnham  v.  Bennett,  2  Coll.  254;  done  nothing  to  reduce  it  to  possession  during 
9  Jur.  888.  her  lifetime.     The  same  was  maintained  in 

*  2  Eq.  Ca.  Ab.  1,  pi.  5  ;  2  Mad.  135,  n.  Ihipgood  r.  Houghton,  22  Pick.  480,  and  in 

6  Bunb.  188;  see  Yates  i>.  Sherrington,  11  Albee  v.  Carpenter,  12  Cush.  382,  .380.     See 

M.  &  W.  42,  and  12  M.  &  W.  855,  as  to  the  Strong  v.  Smith,  1  Met.  476.     But  tlie  Court 

effect  of  bankruptcy  of  the  husband  upon  a  seem  to  have  receded  from  the  doctrii^e  in 

promissory  note  given  to  the  wife  rf"w  sci^a.  Jones  r.  liiihardson,  5  ^let.  247,  249,   and 

6  So  it  has  been  held  in  Massachusetts,  admitted  that  it  was  "contrary  to  decided 

both  as  to  promissory  notes  and  as  to  legacies  cases."     And  in  Allen  v.  Wilkins,  3  Allen, 

and  distributive  sha  -es  in  intestate  estates,  

the  sei)arate  prope!-tj  of  the  wife ;  the  neces-  "<  2  Mad.  133,  139. 
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of  the  wife,  and  sun'ivcd  to  her  on  the  death  of  her  husband/  and 
that  the  cu-cumstance  of  the  husband  having  received  the  interest  and 
part  of  the  capital  in  his  lifetime,  for  which  he  gave  a  receipt,  did  not 
alt«r  the  nature  of  the  property,  but  that  the  remainder  of  the  money 
still  remained  a  chose  in  action.^ 

In  the  last  case,  a  receipt  of  part  of  the  money  by  the  husband  was 
not,  as  we  have  seen,  held  sufficient  to  alter  the  nature  of  the  property 
in  the  remainder,  so  as  to  deprive  the  wife  of  her  right  to  it  by  survivor- 
ship. In  general,  however,  if  the  husband,  either  alone  or  jointly  with 
his  wife,  authorize  another  person  to  receive  the  property  of  the  wife, 
whether  it  be  money,  legacy,  or  other  thing,  and  such  person  actually 
obtain  it,  such  receipt  will  change  the  wife's  interest  in  the  property, 
and  be  a  reduction  into  possession  by  the  husband.^  Thus,  in  Doswell 
V.  Earle,*  where  an  executor,  with  the  wife's  consent,  had  paid  a  legacy, 
to  which  the  wife  was  entitled  on  the  death  of  her  mother,  to  the  hus- 
band, upon  his  undertaking  to  pay  the  interest  to  the  mother  during  her 
life,  and  the  wife,  having  survived  her  and  her  husband,  filed  a  bill 
claiming  the  money  against  the  husband's  executors,  the  bill  was  dis- 
missed. 
♦118  *The  mere  proof,  in  bankruptcy,  of  a  debt  due  to  the  wife  by 
the  husband,  will  not  alter  the  property  of  the  debt,  and  it  still 


321,  322,  Bigelow  C.  J.  said:   "/re  a  certain 
sense,  a  chose  in  action  which  becomes   the 

Eropertv  of  the  wife  during  coverture,  may 
e  said"  to  be  the  absolute  property  of  the 
husband.  He  has  the  right  to  do  any  act  to 
reduce  it  into  his  own  possession.  So  long  as 
he  and  his  wife  are  both  living.  The  entire 
jus  disponendi  is  in  him."  And  it  was  de- 
cided in  this  case,  that  the  administrator  of 
the  estate  of  a  married  woman  may  maintain 
an  action  on  a  note  given  and  made  payable 
t<)  her  during  coverture,  if  during  her  life  her 
husband  did  not  reduce  it  to  possession,  or 
do  anv  act  indicating  an  intention  to  take  it 
to  hirnself.  See  Yates  v.  Sherrington,  11  M. 
&  \V.  42,  and  12  M.  &  W.  855,  as  to  the 
effect  of  bankruptcy  of  the  husband  upon  a 
promissorv  note  given  to  the  wife  dum  sola. 

1  Allen  V.  Wilkins,  ."5  Allen,  321;  Jones  v. 
Richardson,  5  Met.  247,  249;  2  Kent  (11th 
ed.),  135;  Barber  v.  Slade,  30  Vt.  191;  Bar- 
ron V.  Barron,  24  Vt.  375;  Hall  v.  Young,  37 
N.  H.  134,  145,  146;  Coffin  v.  Morrill,  22  N. 
H.  .352;  Snowhill  v.  Snowhill,  1  Green  (Jh. 
30;  Dane  v.  Allen,  1  Green  Ch.  415;  Poin- 
dexter  v.  Blackburn  1  Ired.  Ch.  286. 

In  Hall  r.  Young,  37  N.  H.  146,  it  is  stated 
a.s  the  settled  law  of  New  Hampshire,  that 
the  personal  property  of  the  wife  at  the  time 
of  the  marriage,  or  accruing  to  her,  in  her 
own  right,  subsequently,  whether  it  consists 
in  specilic  diattels,  monev,  or  chases  in  action, 
and  however  it  may  fall  to  her,  whether  by 
legacy,  gift  inter  vivos  or  cavsa  moi-tis,  as  her 
distributive  share  in  the  estate  of  a  person 
deceased,  or  otherwise,  if  it  accrues  indc])eud- 
ently  of  her  husband,  and  not  upon  any  con- 


sideration moving  from  or  connected  with 
him,  it  remains  her's  until  he  exercises  his 
marital  right  by  reducing  it  to  possession. 

[If  stock  be  "taken  by'the  husband  in  the 
name  of  himself  and  wife,  the  wife  will  take 
by  survivorship,  unless  the  gift  be  rebutted 
by  evidence  of  a  contrarv  intent.  Dummer 
V.  Pitcher,  2  M.  &  K.  262;  S.  C.  5  Sim.  35; 
Fowkes  V.  I'ascoe,  L.  K.  10  Ch.  App.  343; 
Marshall  v.  Crutwell,  L.  R.  20  JZq.  328.  So. 
if  a  note  be  taken  payable  to  husband  and 
wife  on  a  consideration  passing  from  the  hus- 
band. Johnson  v.  Lusk,  6  Coldw.  113;  S.C. 
1  Tenn.  Ch.  3.  So,  of  the  undivided  interest 
of  the  wife  as  distributee  in  chattels,  although 
the  chattels  be  reduced  to  possession  by  the 
husband.     Ross  r.  ^\'hartoii,  10  Yer.  190.1 

2  Hunter  v.  Hallctt,  1  Kdw.  Ch.  388.  The 
receipt  by  a  husband  of  dividends  accruing 
from  stock  standing  in  his  wife's  name,  is 
evidence  of  a  reduction  to  possession  of  the 
dividends,  but  not  of  the  stock.  Burr  v.  Sher- 
wood, 3  Bradf.  (N.  Y.)  85.  See  Taggart  v. 
Boldin,  10  Md.  104.  If  the  husband  takes  a 
new  security,  in  his  own  name,  for  a  debt  due 
to  his  wife,"while  sole,  her  right  by  survivor- 
ship is  thereby  destroyed.  Searing  v.  Sear- 
ing, 9  Paige,  283. 

8  2  Kent  (11th  ed.).  1-37;  Schuyler  v. 
Hovle,  5  John  Ch.  196;  Johnston  w.  Johnston, 
1  G'rant  (Penn.),  408. 

*  12  Ves.  473;  see  also  Bumham  v.  Ben- 
nett, 2  Coll.  2.54;  9  Jur.  888;  Hansen  r. 
Miller,  14  Sim.  22,  20;  8  Jur.  209,  352;  and 
Cuningham  v.  Antrobus,  16  Sim.  436,  442; 
13  Jur.  28;  but  see  Pringle  v.  Pringle,  22 
Beav.  631. 
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remains  a  c/iose  in  action.'^  It  seems,  however,  that  an  award  b}'  an 
arbitrator  giving  money  to  the  husband,  to  wliich  he  was  entitled  in 
right  of  his  wife,  will  have  the  effect  of  altering  the  property,  and  giving 
it  to  the  husband  absolutely.^ 

With  respect  to  the  effect  of  a  judgment  at  Law  in  altering  the  prop- 
erty of  a  wife's  chose  in  action,  much  depends,  as  we  have  seen,*  upon 
whether  the  wife  is  or  is  not  named  in  the  proceeding.  If  the  wife  be 
not  a  party  (which  she  need  not  be  at  Law,  if  the  right  accrued  to  her 
during  coverture)  ,*  a  judgment  in  an  action  commenced  b}-  the  husband 
will  vest  the  property  in  him  ;  so  that,  in  the  event  of  his  death  l)efbre 
execution,  the  wife  would  be  deprived  of  her  right  by  survivorship;' 
this,  however,  will  not  be  the  case  if  the  wife  be  a  party  :  in  which  case, 
if  the  husband  die  after  judgment  and  before  execution  sued  out,  the 
judgment  will  survive  to  her.® 

Decrees  in  Equit}',  as  we  have  seen,'  so  far  resemble  judgments  at 
Law  in  this  respect,  that,  until  the  mone^^  be  ordered  to  be  paid,  or 
declared  to  belong  to  the  one  or  the  other,  the  rights  of  the  parties  will 
remain  undisturbed  ;  ^  but  an  order  for  payment  of  a  sum  of  money  to 
the  husband,  in  right  of  his  wife,  changes  the  property,  and  vests  it  in 
the  husband.^ 

Where,  however,  a  decree  or  order  has  been  made  by  the  Court  for 
the  papiient  of  a  sum  of  monej'  to  the  husband  and  wife,  and  either 
part}'  dies  before  payment,  the  monej'  will  belong  to  the  survivor.  Thus, 
where  a  plaintiff  and  his  wife  brought  their  bill  against  an  executor  for 
a  legacj'  bequeathed  to  the  wife  before  marriage,  and  a  decree  was  made 
that  the  money  should  be  paid  to  the  plaintiffs  :  ujion  a  question  whether 
the  money  should  go  to  the  wife  or  to  the  administratrix  of  the  ]iusl)and, 
the  Court  referred  it  to  one  of  the  Judges  to  certify,  who  gave  it  as  his 
opinion  that  a  decree  in  Chancery  for  money  or  any  other  personal  thing, 
being  a  judgment  in  Equity,  was  of  the  like  nature  with,  and  ought  to 
be  governed  by,  the  same  rules  as  a  judgment  for  a  debt  or  damages  at 
Common  Law,  and  consequently  that  the  interest  or  lienefit  of  the 
decree,  and  the  money  due  thereby,  ought  to  go  and  *be  to  such  of  *11 9 
the  parties  as  should  have  the  right  thereto  in  case  it  were  a  judg- 
ment for  debt  or  damages  at  Common  Law :  according  to  which,  if  a 
judgment  be  had  by  husband  and  wife,  in  an  action  brought  b}-  them  for  a 
debt  due  to  the  wife  before  marriage,  and  the  husband  dies  after  the  judg- 
ment, and  before  execution  sued,  the  debt  due  on  the  judgment  belongs 

1  Anon.,  2  Vern.  707.  T  Ante,  p.  115. 

2  Oglander  v.  Baston,  1  Vern.  396.  8  See  Heygate  v.  Annesley,  3  Bro.  C.  C. 
8  Ante,  p.  89.  (Perkins's  eil.),  362,  .Mr.  Eden's  note  (a). 
■*  Jbid.  where  the  cases  on  this  subject  are  cited  and 
6  Oghinder  v.  Baston,  ubi  svp. ;  see  Pier-      considered;  Knight  v.  Brawncr,  14  Md.  1. 

son  v.- Smith,  9  Ohio  (N.  S.),  554;  Needles  ^  Hevgate  v.  Anncslev,  3  Bro.  C.  C.  362; 

V.  Needles,  7  Ohio  (N.  S.),  432.  and  see"  Tidd  v.  Lister,  "3  De  G.,  M.  &  (I. 

8  Garforth  v.  Bradlev,  2  Ves.  S.  676;   see  857,  871;  18  .lur.  543:  Walker  v.  Walker,  2.5- 

2    Kent  (11th  ed.),    137,    138;    McDowl  v.  Mis.  (4  Jones)  367;  Walden  f.  Chambers,  7 

Charles,  6  John.  Ch.  132;  Searing  v.  Sear-  Ohio  (N.  S.),  30. 
ing,  9  Paige,  283. 
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to  the  wife,  and  she  may  sue  execution  upon  the  judgment,  and  not  the 
executor  or  administrator  of  the  husband.^  Upon  the  same  principle, 
in  Forbes  v.  F/iipps,'-  where  a  decree  was  made  that  one-sixth  of  the 
residue  to  which  the  wife  was  entitled  should  be  paid  to  her  and  her 
husband,  and  the  wife  died  before  the  monc}-  was  received,  it  was  de- 
termined b}-  Lord  Northington  that  the  husband  was  entitled  to  the 
money,  not  as  administrator  to  the  wife,  but  as  survivoi;  under  the 
decree. 

With  respect  to  the  effect  of  an  assignment  by  the  husband  of  his 
wife's  chose  in  action  upon  her  right  of  survivorship,  it  has  been  for 
some  time  settled,  that  where  the  chose  in  action  is  not  capable  of 
immediate  reduction  into  possession,  as  where  it  is  in  reversion  or 
expectancy,  an  assignment  of  it  will  not  bar  the  right  which  the  wife 
would  otherwise  have  had  to  possess  it,  in  the  event  of  her  surviving 
her  husband,  unless  it  is  actually  reduced  into  possession  before  his 
death.  And  where  a  prior  life-interest  is  assigned  to  the  wife,  there 
will  be  no  equitable  merger,  so  as  to  enable  the  husband  and  wife  to 
deal  with  the  reversion,  and  bar  her  right  of  sur^dvorship.^ 

By  the  20  &  21  Vic.  c.  57,  a  husljand  and  wife  can  now,  however,  in 
the  manner  and  subject  to  the  restrictions  therein  mentioned,  effectually 
assign  her  reversionary  interest  in  personal  estate. 

It  appears  formerly  to  have  been  considered  that,  in  this  respect, 
tliere  existed  a  difference  between  legal  and  equitable  choses  in  action^ 
or,  to  speak  more  correctl}-,  between  choses  in  action  and  equitable 
interests  in  the  nature  of  choses  in  action.  AVith  respect  to  the  latter  it 
appears  to  have  been  thought,  that  an  assignment  of  them  by 
*120  the  husband  would,  in  certain  cases,  without  any  *  reduction 
into  possession  before  his  death,  have  the  effect  of  defeating  the 
vwife's  right  to  them  by  survivorship  ;  and  attempts  have  been  made  to 
■  establish  distinctions  in  this  respect  between  assignments  for  valuable 
^consideration,  and  assignments  without  consideration  or  by  operation  of 
"law :  the  former  having  been  considered  as  barring  the  right  of  the 
surviving  wife,  and  the  latter  as  not  ha^dng  that  effect.    The  decisions, 

1  Nannev  v.  Martin,  1  Ch.  Rep.  234;  Cop-  gonin,  ib.  595;  10  Jur.  940:  and  Kee  Bishopp 

J, in  i-. j^2  P.  Wms.  490.     If  there  be  a  r.  Colebrook,  11  .Jur.  793,  V.  C.  K. ;  Hanchett 

decree  in  Equity  in  favor  of  the  husband  and  v.  Briscoe,  22  Beav.  49G;  Crittenden  v.  IVsey, 

wife,  and  the  husband  dies,  the  decree  will  1  Head  (Tenn.),  -311;    Duberley  v.  Day,  16 

survive  to  the  wife,  though  her  name  might  Beav.  33 ;  Rogers  v.  Acaster,  14  Beav.  445 ; 

not  have  been  necessarilv  joined  in  the  pro-  Lvnn  v.  Bradley,  1  Met.  (Ky.)2j2:  Hair  v. 

■feedings.     Muse  v.   Edgerton,   C.  W.   Dud.  Avery,  28  Ala.  207.     {Antt  99.  n.  3.]     But 

Eq.  179;  Knight  r.  Brawner,  14  Md.  1.  it  is  "held  in  Pennsylvania,  that  a  husband 

2  1  Eden,  502.  [.\nd  see  Prole  v.  .Soadv,  mav  assign  for  a  valuable  consideration  the 
E.  R.  4  Ch.  App.  220,  where  an  order  for  wife's  chuses  in  action  whether  they  be  pres- 
]iavment  to  the  assignee  of  husband  and  wife  ently  reducible,  or  be  reversionary  interests, 
«f  a  fund  standing  to  their  joint  account,  made  or  possibilities.  Webb's  Appeal,  21  Penn. 
after  a  decree  nisi  for  a  dissolution  of  the  248;  Smith's  Estate,  22  Penn.  130. 
marriage,  but  before  decree  absolute,  was  held  [The  Court,  it  seems,  ha.s  th(!  power  to  bind 
not  to  Ije  «fiuivalent  to  a  reduction  into  pos-  a  married  woman,  by  sanctioning,  in  a  pro- 
."ession,  and  not  to  bar  wife's  survivorship.]  ceeding  to  which  she  is  a  party,  the  comprom- 

8  Whittle  V.  Henning,  2  Phil.  731,  735;  12  ise  of  a  suit  instituted  by  her  for  the  recovery 
.Tur.  1079;  ib.  298:  11  Beav.  222,  overruling  of  ti-ust  funds  in  which  she  has  a  reversionary 
Creed  r.. Perry, .14. Sim.  592,  and  Hall  r.  Hu-       interest.     Wall  v.  Rogers,  L.  R.  9  Eq.  58.] 
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however,  of  Sir  Thomas  Phimer,  in  Hornshy  v.  Zcp,^  and  Purdew  v.  Jack- 
son ^"^  have  removed  all  doubts  upon  this  subject ;  and  have  shown  that  no 
such  distinction  as  that  supposed  between  legal  and  equitable  chases 
in  action,  or  between  assignments  of  the  latter  for  valuable  considera- 
tion, and  voluntary  or  general  assignments,  exists.^  In  the  latter  cnse, 
Sir  Thomas  Plumer,  after  long  argument,  and  a  diligent  and  careful 
investigation  of  all  the  cases  which  had  occurred  upon  the  point, 
expressed  his  opinion  to  be,  "that  all  assignments  made  b}'  the  hus- 
band of  the  wife's  outstanding  personal  chattel  which  is  not  or  cannot 
be  then  reduced  into  possession,  whether  the  assignment  be  in  bank- 
ruptcy or  under  the  Insolvent  Act,  or  to  trustees  for  the  payment  of 
debts  or  to  a  purchaser  for  a  valuable  consideration,  pass  only  the  intei- 
est  which  the  husband  has,  subject  to  the  wife's  legal  right  bv  survivor- 
ship."" 

It  will  have  been  observed,  that  the  rule,  as  laid  down  by  Sir 
Thomas  Plumer,  is  confined  to  such  outstanding  personal  chattels  of 
the  wife  as  are  not,  or  cannot,  be  reduced  into  possession  ;  from  whence 
an  opinion  at  one  time  prevailed,  that  the  rule  did  not  apply  to  assign- 
ments for  valuable  consideration  of  such  choses  in  action  as  at  the  time 
of  the  assignment  were  capable  of  reduction  into  possession,  or  as 
became  reducible  into  possession  before  the  death  of  the  husband.  This 
opinion  had  the  high  authority  of  Lord  Lj-ndhurst,  who,  in  Honner  v. 
Morton ^^  ihn^  explained  the  principle:  "  Equity  considers  the  assign- 
ment by  the  husband  as  amounting  to  an  agreement  that  he  will  reduce 
the  property  into  possession  ;  it  likewise  considers  what  a  party  agrees 
to  do  as  actually  done ;  and  therefore,  where  the  husband  has  the 
power  of  reducing  the  property  into  possession,  his  assignment  of  the 
chose  in  action  of  the  wife  will  be  regarded  as  a  reduction  of  it  into 
possession.®  In  appears,  however,  from  later  cases,  that  the  dis- 
tinction *  which  has  been  thus  pointed  out,  between  the  effect  of     *121 

1  2  Mad.  16;  see  also  Hutchings  r.  Smith,  band  had  a  right  to  make.  Schuvlerr.  Ilnvlo, 
9  Sim.  137;  2  Jur.  231.  5  John.  Ch.  196;  Keuiiev  v.  U*dall,  5  Jcihii. 

2  1  Uuss.  1,  24,  42.  Ch.  464;  Lawrv  r.  Hoiistoii,  3  Howard  (Miss.), 

3  It  is  said  bv  Mr.  Chancellor  Kent,  2  394;  Siter  v.  .fordan,  4  Rawle,  463;  Tritt  v. 
Kent  (llth  ed.),  137,  that  a  voluntary  assign-  Colwell,  31  Penn.  St.  228.  The  doctrine  that 
ment  by  the  husband  of  the  wife's  choses  in  the  husband  may  assign  the  wife's  rA'wps  in 
action,  Without  consideration,  will  not  bind  action  for  a  valuable  consideration,  and  tlicre- 
her,  if  she  survives  him  ;  see  also  to  the  same  by  bar  her  of  her  right  by  survivorship  in  the 
effect,  Hartman  v.  Dowdel,  1  Rawle,  279;  debt,  but  subject,  nevertheless,  to  the  wife's 
Parsons  v.  Parsons,  9  N.  H.  321,  322;  Sad-  equity,  has  been  frequently  declared,  and  i-; 
dington  v.  Kinsman,  1  Bro.  C.  C.  (Perkins's  understood  to  be  the  rule  best  sustained  by 
ed.)  51.  and  notes  ;  Mitford  v.  Mitford,  9  Sum-  authority.  2  Kent  (llth  ed.),  137;  Bryan  r. 
ner's  Ves.  87,  note  (b).  Spruill,  4  Jones  Kq.  (N.  C.)  27;  sec  Tobin  v. 

4  1  Russ.  70;  see  also  Honner  v.  Morton,  Dixon,  2  Jlet.  (Kv.)  422;  Sherman  j.  IJei- 
3  Russ.  65  ;  Watson  v.  Dennis,  ib.  90 ;  Stamper  gart,  7  W.  &  S.  169 ;  Webb's  App.,  21  Penn. 
V.  liwrker,  5  Mad.  157,  1G4.  St.  248;  Smilie's  Estate,  22  Penn.   St.  130. 

6  3  Russ.  68.  It  is  held  in  .Vlabama,  that  the  husband's  as- 
6  The  husband  may  assign,  for  a  valuable  signee  for  valuable  consideration  is  not  en- 
consideration,  his  wife's  choses  in  action  to  a  titled  as  against  the  wife  to  her  chose.*  in 
creditor,  free  from  the  wife's  contingent  right  action,  unless  he  reduces  them  to  possession 
of  survivorship.  Such  an  appropriation"  of  during  coverture.  George  v.  Goldsby,  23 
the  property  is  the  exercise  of  an  act  of  own-  Ala.  326;  Arringtou  v.  Yarborougli,  1  .lones 
ership  for  a  valuable  i)urpose,  and  an  actual  Eq.  72;  but  see  Tattle  v.  Fowler,  22  Cuiui. 
appropriation  of    ae  chattel  which  the  hus- 
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an  assignment  for  valuable  consideration  b}'  the  husband,  upon  a 
chose  in  action  which  is  capable  of  being  reduced  into  possession  and 
one  -which  is  not,  can  no  longer  be  relied  upon.^  This  point  came 
before  Sir  J.  L.  KnigVt  Bruce  V.  C,  in  Ashby  v.  Ashby,^-  who,  after 
stating  that  he  agi-eed  in  the  opinion  expressed  in  the  last-mentioned 
case  of  Ellison  v.  Ehvin,  decided,  that  an  assignment  by  a  hus])and  for 
A-aluable  consideration  of  a  wife's  chose  in  action^  which  had  fallen  into 
his  power  during  his  life,  but  had  not  been  in  fact  reduced  into  posses- 
sion by  him,  did  not  prevent  the  right  to  the  chose  in  action  from  sur- 
vi^^ng  to  the  wife. 

Tn  the  case,  moreover,  of  assignments  by  act  of  law,  no  distinction 
exists  between  assignments  of  chases  in  action  capable  of  immediate 
reduction  into  possession,  and  those  which  are  not  so.  Thus,  in  Pierce 
V.  Thornly,^  where  a  married  woman  had  a  vested  interest  in  possession 
in  a  legacy,  and  her  husband  became  bankrupt  and  died,  it  was  decided 
that  the  widow,  and  not  the  assignee,  was  entitled  to  the  money : 
because  the  assignment  in  bankruptcy  could  not  pass  to  the  assignee  a 
laro-er  right,  or  better  title,  than  the  husband  himself  had,*  which  was  a 
right  to  reduce  the  legacy  into  possession,  but  which  was  not  done  in 
his  lifetime.  Of  course,  the  assignment  under  bankruptcy 
*122  passes  the  whole  *  interest  of  the  husband  in  the  wife's  chose  in 
action^  at  the  time  of  the  bankruptcy.^ 

It  follows,  therefore,  that  an  assignment  by  the  husband  of  his  wife's 
equitable  chose  in  action,  will  neither  have  the  effect  of  depriving  the 
wife  of  her  right  to  it  in  the  event  of  her  surviving  her  husband,  nor  of 
depriving  her  of  her  equitable  right  to  a  settlement  out  of  it,  should 
any  application  for  that  purpose  be  made  by  her  during  the  lifetime  of 
her  husband.-     And  even  the  wife's  concurrence  in  the  assignment  by 

58  and  Marion  i-.  Titsworth,  18  B.  Mon.  582;  «  A  general  assignment  in  bankruptcy  or 

Hill  V.  Townsend.  24  Texas,  575.  under  insolvent  laws,  passes  the  wife's  prop- 

2  Kent  (11th  ed.),  138,  139,  notes;  Siter  v.  erty,  and  her  choses  in  action,  but  subject  to 

Jordan  4  Rawle,  408 ;  Meriwether  v.  Booker,  her  right  by  survivorship;  and  if  the  hus- 

5  Litt  '256-  Pinkard  v.  Smith,  Litt.  Sel.  Cas.  band  dies  before  the  assignees  have  reduced 

331-  Iloucic  V.  Camplin,  25  Miss.  (4  Jones)  the  property  to  possession,  it  will  survive  to 

378;  Needles  v.  Needles,  7  Ohio  (N.  S.),  432.  the  wife,  for  the  assignees  possess  the  same 

[The  wife's  interest   in   reversion   or  re-  rights  as  the  husband  before  the  bankri-.ptcy, 

mainder  in  personaltv  survives  to  the  hus-  and  none  other.     Van  Epps  v.  Van  Dousen,  4 

band.      Dade  v.  Alexander,    1    Wash.   30;  Paige,  64;  Outwell  r.  Van  Winkle,  1  Green 

Fwing  V.   Handlev,    4   Litt.   .346;    Tune  v.  Ch.  516;  Mitford  n.  Mitford,  9  Sumner's  Ves. 

('coper     4   Sneed.'2r)0;    AVade  v.   Boxlv,  5  87,  Perkins's  notes  (a),  and  (c) ;  Saddington 

lleigh  '442.      And  in   such  case  a  prev'ious  v.  Kinsman,  1  Bro.  C.  C.  (Perkins's  ed.)  44, 

convevance  bv  husl)and  and  wife  will  clothe  notes ;    Mitchell  v.   Winslow,   2  Story,  6-30 ; 

the  assignee  with  a  good  title.     McCaleb  «.  Moore  v.  Moore,  14  B.  Mon.  259;    Poor  v. 

Crichfield   5  Heisk.  288.]  Hazleton,  15  N.  H.  564;  Mann  v.  Higgms,  7 

1  Ellison  V.  Elwin,  13  Sim.  309,  315;  S.  Gill,  265. 

C.  nom.  Elwvn  v.  Williams,  7  Jur.  337.  ^  Ripley  v.  Woods,  2  Sim.  165;  Lynn  ». 

2  1  Coll.  "553;  8  Jur.  11.59:  see  also  Box  Bradley,  1  Met.  (Ky.)  232;  Duke  v.  Palmer, 
r.  Jackson,  Dru.  42,  83;  2  (Jon.  &  L.  605;  10  Rich.  Eq.  380;  Bugg  v.  Franklm,  4  Sneed 
Le  Vasseur  v.  Scratton,  14  Sim.  116;  Michel-  (Tenn.),  129.  .„    ,  , 

more  v.  Mudge.  2  Giff.  183.  2  Antv,  p.  89  ;  Bryan  v.  Sprin!  ,  4  Jones  Eq. 

»  2   Sim     167     176;    and    see   Gavner  v.  (N.  C.)  27.     In   Kenney  v.  Udall,  5  John. 

Wilkinson   2  I)i(-k.  491;  1  15ro.  C.  C.' .50,  n. ;  Ch.  464;  S.  C  3  Cowen,  590,   it  was  held, 

M'ti  rd  V.  Mitford,  9  Ves.  8",  95,  100.  that  the  wife's  equity  attached  upon  her  per- 
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her  husband  during  coverture  (unless  under  the  powers  conferred  l>y 
the  Act  above  referred  to)  ,*  will  not  have  the  effect  of  rendering  such 
assignment  valid  against  her  claim  by  sur\^vorship,  in  cases  where  an 
assignment  by  her  husband  alone  would  not  have  had  that  conse- 
quence.'* Where,  also,  a  feme  covert  is  an  infant,  the  circumstance  of 
her  father  being  party  to  the  deed  will  not  alter  the  interest  of  the 
wife.^ 

"With  respect  to  the  eflfect  of  a  release  by  the  husband,  in  depriving 
his  wife  of  her  right  by  survivorship  to  her  choses  in  action^  not  reduced 
into  possession  during  the  coverture,  it  appears  that  he  can  release 
debts  due  to  her  before  marriage  ;  legacies  absolutel}'  given  to 
her;*  and  interests  accruing  to  her  under  the  *  Statutes  of  Dis-  *123 
tributions,  and  the  like,^  and  that  these  acts  might  be  done  by 
him,  although  he  and  his  wife  were  divorced  a  mensd  et  thoro^  because 
the  marriage  still  subsisted.^  In  the  case  of  Ilore  v.  Becker,^  a  single 
woman  being  entitled  to  an  annuity  secured  by  bond,  married  ;  her  hus- 
band executed  a  release  of  the   annuity,  and   died,  leaving  his  wife 


sonal  property,  whenever  it  was  subject  to 
the  jurisdiction  of  the  Court,  and  v.^as  the 
object  of  a  suit,  in  any  hands  to  which  it 
might  come,  or  in  whatever  manner  it  might 
have  been  transferred.  It  makes  no  difference 
wliether  the  application  to  the  Court  for  the 
property  be  by  the  husband,  or  his  represen- 
tatives, or  assignees,  or  by  the  wife,  or  her 
trustee,  seeking  a  provision  out  of  the  prop- 
erty. Tliis  equity  is-  equally  binding, 
whether  the  transfer  of  the  property  be  by 
operation  of  law,  under  a  commission  of  banli- 
ruptcy,  or  by  levy  of  an  execution,  or  by  act 
of  the  party  to.  general  assignees,  or  to  an 
individual,  or  whether  the  particular  transfer 
was  voluntary,  or  made  upon  a  good  and 
valuable  consideration,  or  in  payment  of  a 
just  debt.  Durr  v.  Bowyer,  2  M'Cord  Ch. 
(S.  C.)  368;  Duvall  v.  Farmers'  Bank  of 
Maryland,  4  Gill  &  J.  282;  Earl  of  Salisbury 
V.  Newton,  1  Eden,  370;  Bosvil  v.  Brander, 
1  I*.  Wms.  458;  Lynn  v.  Bradley,  1  Met. 
(Ky.)  232;  Bradley  v.  McKenna,  14  Md. 
258. 

In  Davis  v.  Newton,  6  Met.  537,  the  Court 
held,  that  while  an  assignee  of  an  insolvent 
debtor,  under  the  Statute  of  Massachusetts, 
18'38,  c.  1G3,  is  proceeding  to  reduce  the 
choses  in  action  of  the  debtor's  wife  to  posses- 
sion, or  after  he  has  obtained  payment 
thereof,  and  before  distribution  of  the  debtor's 
estate,  the  wife  may  apply  to  the  Court,  by 
bill  or  petition,  for  a  suitable  provision  to  be 
made  for  her,  out  of  the  proceeds  of  such 
choses  in  action,  and  the  Court  will  make 
such  provision  according  to  the  circimistances 
of  the  case.  See  also  to  the  same  point,  Mit- 
ford  r.  Mitford,  9  Ves.  87,  Perkins's  notes; 
Pryor  t'.  Hill,  4  Bro.  C.  C.  (Perkins's  ed.) 
143,  note  («);  Van  Epps  v.  Van  Deusen,  4 
Paige,  64;  Smith  v.  Kane,  2  Paige,  303; 
Steinnietz  v.  Ilalthen,  1  Glyn  &  Jam.  64; 
Elliot  V.  Waring,  5  Monroe,  341;  Saddington 
V.  Kinsman,  1  Bro.  C.  C.  (Perkins's  ed.)  44, 


and  notes;  Perryclear  v.  Jacobs,  9  Watts, 
509;  Mumford  v.  Murray,  1  Paige,  620;  Frv 
V.  Fry,  7  Paige,  462;  Martin  v.  Martin,  1 
Hoff.  Ch.  462;  Burden  v.  Dean,  2  Sumner's 
Ves.  607,  note  (a);  Lumb  v.  Milnes,  5  Ves. 
517,  note  (6),  and  cases  cited;  Deariii  v.  F'itz- 
patrick,  1  Meigs,  551. 
8  20  &  21  Vic.  c.  57. 

4  See  Re  Whittingham,  10  Jur.  N.  S. 
818;  12  W.  R.  775,  V.  C.  W.,  as  to  effect  of 
protection  order,  in  defeating  an  assignment 
of  reversionary  interest  which  fell  into  pos- 
session after  the  order  had  been  obtained. 
He  In.sole,  L.  R.  1  Eq.  470;  11  Jur.  N.  S. 
1011,  M.  R.  [See,  as  to  the  effect  of  judicial 
separation,  Johnson  v.  Lander,  L.  R.  7  Eq. 
228.  But  the  wife's  fraud  will  prevent  her 
from  claiming  her  equitj'  to  a  settlement 
against  a  purchaser.  Jn  re  Lush's  Trusts, 
L.  R.  4  Ch.  App.  591.  So  fraud  will  give  a 
mortgagee  of  husband  and  wife  a  jireference 
over  the  wife  and  others  claiming  under  a 
marriage  settlement.  Sharpe  v.  hoy,  L.  R. 
4  Ch.  App.  35.] 

5  Stamper  v.  Barker,  5  Mad.  157,  164. 

6  Gilb.  Eq.  88;  2  Roll.  134;  1  Bright, 
H.  &  W.  72  ;  Sir  L.  Shadwell  V.  C.  held, 
however,  in  the  case  of  Harrison  v.  An- 
drews, 13  Sim.  595,  that  a  receipt  was  in- 
sutftcient. 

1  2  Kent  (11th  ed.),  135,  136,  1.37;  Com- 
monwealth V.  Manley,  12  Pick.  175;  Marshall 
V.  Lewis,  4  Litt.  141;  Tentle  v.  JIuncv,  2  J. 
J.  Marsh.  82;  Schuyler  v.  Hovle.  5  John.  Cli. 
196;  Manion  v.  Titsworth,  18  B.  Mon.  582; 
Lowery  v.  Craig,  30  Miss.  (Geo.)  19;  Needles 
V.  Needles,  7  Oiiio  (N.  S.),  432. 

2  Stephens  v.  Totty,  Noy,  45;  Cro.  Eliz. 
908;  l)ut  this  cannot  be  done  after  a  dissolu- 
tion of  marriage,  nor  after  a  judicial  separation 
or  protecticm  order.  Wells  r.  Malbon,  31 
Beav.  48;  8  Jur.  N.  S.  249;  Heath  r.  Lewis, 
10  Jur.  N.  S.  1093;  13  W.  R.  128,  V.  C.  S. 

8  12  Sim.  465;  6  Jur.  93. 
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surviving ;  it  turned  out  that  the  release  had  been  executed  under  a 
mistake  and  was  inoperative,  so  that  it  was  not  necessary  to  decide 
upon  its  effect  on  the  wife's  right  b3'  survivorshij).  Sir  Lancelot  Shad- 
well  V.  C,  however,  observed,  "  If  a  man  gives  a  bond,  or  a  promis- 
sorj'  note,  to  secure  an  annuity  to  a  single  woman,  and  she  afterwai'ds 
marries,  her  husband  may  release  the  bond  or  note ;  and  if  he  releases 
the  security,  there  is  an  end  to  the  annuity."  ^ 

Where,  however,  the  interest  of  the  wife  in  the  chose  in  action  is 
reversionary,  the  release  of  the  husl^and  is  as  inoperative  as  his  assign- 
ment, to  affect  the  wife's  right  b}'  survivorship.*^  It  seems  also  that  the 
assigmnent  or  release  by  the  husband  dming  coverture  of  his  wife's 
annuitv,  does  not  prevent  her  right  b}'  survivorship  to  pa3'ments  accru- 
ing after  his  death  ;  it  being  considered  that  each  successive  payment 
thei'eof  constitutes  a  separate  reversiouar}'  interest.® 

It  is  to  be  observed,  that  the  rules  above  laid  down  apply  to  those 
interests  of  the  wife  which  are  of  a  strictly  personal  nature.  In  the 
case  of  those  interests  which  fall  under  the  description  of  chattels  real, 
important  distinctions  exist  with  respect  to  the  effect  of  an  assign- 
ment l)y  a  husband,  in  barring  his  wife  of  her  right  in  them  by  sur- 
vivorship.'' 

The  interest  given  by  the  law  to  the  husband  in  the  chattels  real 
which  a  wife  has,  or  may  be  possessed  of  during  marriage,  is  a  quali- 
fied title  :  being  merel}'  an  interest  in  right  of  his  wife,  with  a  power  of 
alienating  during  coverture  ;  ^  so  that,  if  he  do  not  dispose  of  his  wife's 
terms  for  3'ears  or  other  chattels  real  in  his  lifetime,  her  right  by 
*124  survivorship  will  not  be  defeated  ;  if,  *  however,  he  do  not  alien 
them,  and  he  sui'vive  his  wife,  the  law  gives  them  to  him :  not 
as  representing  the  wife,  but  as  a  marital  right.^  Thus,  if  a.  feme  covert 
has  a  term  for  j'ears,  and  dies,  the  lease  is  the  husband's,  and  he  may 
maintain  ejectment  Avithout  taking  out  letters  of  administration  ;  ^  and 
if  a  wife,  tenant  for  a  term  of  yeai-s  of  a  copyhold,  marries  and  dies 
before  the  term  is  expired,  the  husband  shall  continue  without  any  new 
admission  or  fine.*  These  rules  equally  apply  where  the  interest  of  the 
wife  in  the  chattel  is  onlj^  equitable  ;  thus,  where  a  term  of  yeai's  deter- 
minable upon  lives,  was  assigned  to  trustees  in  trust  for  a  woman  who 
married  and  died :  upon  a  question  whether  this  trust  went  to  the  hus- 
band, who  survived,  or  to  the  wife's  administrator,  it  was  held  clearly, 
that  the  trust  of  a  term,  as  well  as  the  term  itself,  survived  to  the  hus- 

*  See  Shepard  v.  Slieparil,  7  John.  Ch.  ^  In  &  marginal  abstract,  9  Mod.  104,  it  is 

57.  said  tiiat  a  wife  being  possessed  of  a  term  of 

6  Rogers  v.  Acaster,  14  Beav.  445;  see  years,  and  having  married  an  alien,  the  mar- 
Terry  V.  Brunson,  1  Rich.  C\\.  08.  riage  is  not  a  gift  in  law  of  the  term. 

6  StilTe  V.   Everitt,    1   M.   &   C.  37,  41;  1-2   Kent  (11th   ed.),    134.       The  wife's 

Thompson  v.  Butler,  Moore,  o22;  Whitmarsh  interest  in  a  chattel  real  may  be  assigned  by 

r.  Kol)ert,son,  1  Y.  &  C.  C.  (J.  715;   G  Jur.  the  husband.     ^leriwether  v.  Booker,  5  Litt. 

921;  Whittle  v.  Ileuning,  2  Phil.  731;  12. Jur.  25G. 

1076;  and  »;-e  Tidd  v.  Lister,  3  De  G.,  M.  &  2  Pale  v.  Mitchell,  2  Eq.  Ca.  Ah.  138,  pi. 

G.  857,  874:  18  .Jur.  543.  4,  n.  (n). 

■  <>u  this  surj^ct,  see  1  Bright,  H.  &  W.  8  Earl   of  Bath  v.  Abnev,   1  Dick.  263, 
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band,  and  that  he  need  not  take  out  administration  ;  *  and  so,  as  we 
have  seen  in  the  last  case,  if  a  man  a,ssi<rn  over  the  trust  of  a  term 
■«i.ieh  he  has  in  rigiit  of  his  wife,  this  shall  ])revail  against  the  wife, 
though  she  survives.*  This  doctrine,  as  far  as  regards  the  trusts  (jf  a 
term  assigned  to  a  trustee  for  a  wife  before  marriage,  appears  to  have 
been  first  laid  down  b}  the  House  of  Lords,  on  appeal  in  aS'^V  E.  Turner's 
case,®  which,  from  the  report  of  the  subsequent  case  of  Pitt  v.  Jlunt^ 
ai)pears  to  have  excited  the  surprise  of  Lord  Chancellor  Nottingham  ; 
who,  however,  after  some  hesitation,  said  he  must  be  concluded  by  the 
Lords'  judgment,  and  decreed  accordingly.''  The  ground  of  the  decis- 
ion in  Sir  E.  Turner''s  case  appears  to  have  been  this  :  that  as  the  hus- 
band can  at  Law  dispose  of  a  term  for  years,  so  he  may  dispose  of  the 
trust  of  a  term  in  Equity,  because  the  same  rule  of  property  nnist 
prevail  in  Equity  as  well  as  at  Law ;  *  and  this  has  ever  since  been  con- 
sidered as  the  law  of  the  Court. ^ 

In  Walter  v.  Saunders,^"  a  distinction  was  attempted  to  be  drawn,  in 
argument,  between  a  term  in  trust  to  raise  money  for  a  woman,  and  a 
trust  of  the  term  itself  for  the  woman  ;  but  the  Master  of  the  Rolls 
determined  thac  no  such  distinction  could  be  taken."  It  has  also  been 
held,  that  if  the  wife  has  a  juilgment,  and  it  is  extended  upon  an 
elegit,  the  husband  may  assign  it  without  consideration.  *  So,  *125 
if  a  judgment  be  given  in  trust  for  a  feme  sole  who  marries,  and, 
by  consent  of  her  trustees,  is  in  possession  of  the  land  extended,  the  hus- 
band may  assign  over  the  extended  interest ;  and  by  the  same  reason,  if 
she  has  a  decree  to  hold  and  enjoy  lands  until  a  debt  due  to  her  is  paid, 
and  she  is  in  possession  of  the  land  under  this  decree  and  marries,  the 
husband  may  assign  it  without  any  consideration,  for  it  is  in  the  nature 
of  an  extent.^  A  husband  may,  as  we  have  seen,  assign  his  wife's 
mortgage  for  a  t  erm ;  but  if  the  mortgage  be  in  fee,  then  it  seems  clear 
that  the  wife's  right  to  the  debt  by  survivorship  is  not  affected  by  an}' 
assignment  made  by  the  husband,  or  by  his  bankruptcy:  unless  the 
debt  is  reduced  into  possession  in  his  lifetime.^ 

It  is  an  established  principle,  in  deciding  upon  the  effect  of  mortgages, 
whether  of  the  estate  of  the  wife,  or  the  estate  of  the  husband,  that  if 
the  wife  joins  in  the  conveyance,  either  because  the  estate  belongs  to 
her,  or  because  she  has  a  charge  by  way  of  jointure  or  dower  out  of 
the  estate,  and  there  is  a  mere  reservation,  in  the  proi-iso  for  redemi)- 

4  Pale  V.  Mitchell,  ubi  siip.  i«  1  Eq.  Ca.  Ab.  58,  pi.  5. 

6  Packer  v.  Wyndham,    Pree.   Ch.   412,  "  See  also  Packer  v.  Wyndhaiii,  Prec.  Ch. 

418;  Sanders  v.  Page,  3  Ch.  Rep.  223;  Pitt  412,  418. 

r.  Hunt,  I  Vern.  18;  2  Cha.  Ca.  73;  Donne  i  Lord  Carteret  v.  Paschall,  3  P.  \\  ms. 

V.  Hart,  2  R.  &  M.  360,  364.  200. 

6  1  Vern.  7.  2  Burnett    v.    Kinnaston,    2    Vera.    401; 

1  1  Vern.  18;  2  Cha.  Ca.  73.  Mitford  v.  Mitford,  'J  Ves.  87,  95;  Packer  v. 

8  Per  Lord  Hardwicke,  in  Jewson  v.  Wyndhatn,  vhi  sup.  ,■  Piirdew  v.  Jackson,  I 
Moulson,  2  Atk.  417,  421.  RuVs.   08;    Ilonner  v.   Morton,   3   Russ.   65; 

9  Bates  w.  Dandy,  2  Atk.  207;  more  full v  Ellison  v.  Elwin,  13  Sim.  309;  S.  C.  mm. 
reported,  3  Russ.  72,  n.;  Incledon  y.  Nortti-  Elwyn  v.  Williams,  7  Jur.  337;  overruling 
cote,  3  Atk.  4.30;  see  Marshall  v.  Lewis,  liosvill  v.  Rrander,  1  P.  Wms.  458;  Bates  v. 
4  Litt.  141;  Hunter  v.  Hallett,  1  Edw.  Ch.  Dandy,  ubi  sup. 
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tion  of  the  mortgage,  which  would  cany  the  estate  from  the  person  who 
was  owuer  at  the  time  of  executing  the  mortgage :  there  is  a  resulting 
trust  for  the  benefit  of  the  wife,  or  for  the  benefit  of  the  husband, 
according  to  the  circumstances  of  the  case.' 

It  is  to  be  observed,  that  although  the  husband  is  considered  entitled 
to  assign  the  ti"ust  of  a  term  or  other  I'eal  chattel  created  for  the  benefit 
of  his  wife,  3'et,  where  a  term  or  chattel  real  has  been  assigned  in  trust 
for  a  wife,  with  the  privit}'  or  consent  of  her  husband,  then  without 
doubt  he  cannot  dispose  of  it.^  A  fortiori  he  ma}'  not,  if  he  make  a 
lease  or  term  of  years  for  the  benefit  of  his  wife.^  And  where  a  term 
was  raised  out  of  the  wife's  inheritance,  and  vested  in  trustees  for 
purposes  which  were  satisfied,  and  subject  thereto  for  the  benefit  of 
the  wife,  her  executors,  administrators,  and  assigns,  it  was  held,  that 
the  particular  purpose  being  served  for  which  the  term  was  raised,  the 
trust  did  not  go  to  the  husband,  who  was  the  administrator  of  the  wife, 
but  followed  the  inheritance.'^     From  this  it  may  be  inferred,  that  the 

assignment  of  the  trust  of  such  a  term  by  the  husband  in  the 
*126     *  lifetime  of  the  wife,  would  not  affect  the  wife's  interest  in  it  by 

survivorship. 
In  an  anomnious  case  which  occurs  in  9  Modern  Reports,^  it  appears 
that  a  feme  covert,  but  who  had  been  divorced  a  mensa  et  thoro,  and  had 
alunony  allowed  to  support  her,  applied  to  the  Court  to  restrain  her 
husband  from  proceeding  to  sell  a  term  of  }■  ears  of  which  she  was  pos- 
sessed before  her  marriage,  and  that  the  Court  at  first  refused  the 
injunction,  because  the  separation  a  mensd  et  thoro  did  not  destroy  the 
marriage,  and  during  the  time  the  marriage  continued,  the  husband 
had  the  same  power  to  dispose  of  the  term  which  he  had  in  right  of  his 
wife,  as  he  would  have  had  if  it  had  been  in  his  own  right ;  but  after- 
wards, upon  counsel  still  pressing  for  an  injunction,  in  order  that  the 
merits  of  the  cause  might  come  before  the  Court,  and  insisting  ver}^ 
much  upon  the  hardship  of  the  case,  the  Court  granted  it,  on  the  ground 
that,  though  the  marriage  continues  notwithstanding  the  divorce,  yet, 
under  such  circumstances,  the  husband  does  nothing  in  his  capacity  of 
husband,  nor  the  wife  in  that  of  wife.  It  is  to  be  remarked,  however, 
that  this  was  merel^^  an  interlocutory  order,  to  prevent  the  term  being 
parted  with  Ijy  the  husband  till  the  question  should  be  properly  dis- 
cussed, and  it  does  not  appear  that  any  fm-ther  proceedings  were  ever 
had  in  the  cause. 

It  seems,  that  an  absolute  transfer  or  assignment  by  the  husband  of 
his  wife's  term  of  years,  or  other  chattel  real,  is  not  requisite  to  deprive 

8  Lord  Redesdale,  in  Jackson  v.  Innes,  1  Hunt,  1  Vern.  18,  where  Lord  Nottingham, 

Bligh,  126,  cited  by  Sir  J.  L.  Knight  Bruce  however,  said,  that  to  prevent  a  husband,  he 

V.  C.  in  Clark  v.  Burgh,  2  Coll.  227;  9  Jur.  must  be  a  party  to  the  ass;igiinient. 
679;  and  see  3  De  G.,  M.  «Sc  G.  15;  [rigott  c.  ^  Wiche's  case,  Scacc.  I'asc.  8  Jac,  cited 

I'igott,  L.  H.  4  Kf|.  549.     And  sec  Edmond-  1  Vern.  7,  Ed.  Haithhv,  notk. 
Kon  r.  Harris,  2  Tenn.  (Jh.  4.')4.]  6  Best  v.    Stampford,    2   Freem.    288;    2 

*  Sir  K.  Turner's  case,  1  Vern.  7;  seealso  Vern.  520;  Free.  Ch.  252. 
Bosvil  V.  Brander,  1  P.   Wms.  458;  Pitt  v.  i  9  Mod.  43. 
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the  wife  of  lier  right  by  survivorship  ;  but  that,  since  an  agreement  to 
do  an  act  is  considered  in  Equity  the  same  as  if  the  act  were  done,  so, 
if  the  husband  agree  or  covenant  to  dispose  of  his  wife's  term  of  years, 
such  covenant  will  be  enforced,  although  he  dies  in  her  lifetime.'' 

The  power  which  the  law  gives  the  husband  to  alien  the  whole  interest 
of  his  wife  in  her  chattels  real,  necessaril}^  authorizes  him  to  dispose 
of  it  in  part ;  if,  therefore,  the  husband  be  possessed  of  a  term  of  j-ears 
in  right  of  his  wife  or  jointly  with  her,  and  demise  it  for  a  less  term, 
reserving  rent,  and  dies,  such  demise  or  underlease  will  be  good  against 
her,  although  she  survive  him :  but  the  residue  of  the  original  term  will 
belong  to  her,  as  undisposed  of  by  her  husband.* 

So  also,  if  the  husband  alien  the  whole  of  the  term  of  which  he  is 
possessed  in  right  of  his  wife,  upon  condition  that  the  grantee  pay  a 
sum  of  money  to  his  executors,  and  then  dies,  and  the  condition  is 
broken,  upon  which  his  executors  enter  upon  the  lands,  this  dis- 
position by  the  husband  will  be  sufficient  to  bar  the  wife  of  *  her  *127 
interest  in  the  term  :  it  having  been  wholly  disposed  of  by  him 
during  his  Ufe,  and  vested  in  the  grantee.^  It  seems,  however,  that  if 
the  condition  had  been  so  framed  that  it  might  have  been  broken  in  the 
husband's  lifetime,  and  he  had  entered  for  the  breach,  and  had  then 
died  before  his  wife,  without  making  any  disposition  of  the  term,  she 
would  be  entitled  to  it  by  survivorship :  because  the  husband,  b}'  re- 
entry for  a  breach  of  the  condition,  was  returned  to  the  same  right 
and  interest  in  the  term  as  he  was  possessed  of  at  the  time  of  the  grant : 
viz.,  in  right  of  his  wife.^ 

In  cases  of  assignments  by  the  husband  of  his  wife's  chattels  real, 
the  wife  will  be  equally  barred  of  her  sm-vivorship,  whether  the  assign- 
ment be  for  a  valuable,  or  without  any  consideration  ;  ^  but  it  is  to  be 
observed,  that  there  is  a  great  distinction  where  the  disposition  is  of 
the  whole  or  part  of  the  propert}^,  and  where  it  is  onl}'  a  collateral 
grant  of  something  out  of  it ;  for  although,  if  a  husband  pledge  a  term 
of  years  of  his  wife  for  a  debt,  and  either  assign  or  agree  to  assign  all 
or  part  of  such  term  to  the  creditor,  the  transaction  will  bind  the  wife,* 
yet,  if  the  transaction  be  collateral  to,  and  do  not  change  the  property 
in  the  term,  as  in  the  grant  of  a  rent  out  of  it,  then,  if  the  wife  survive 
the  husband,  her  right  being  paramount,  and  her  interest  in  the  chattel 
not  having  been  displaced,  she  will  be  entitled  to  the  term,  discharged 
from  the  rent.^ 

Moreover,  it  has  been  decided,  that  the  husband  cannot  assign  a 
reversionary  interest  of  his  wife's  in  chattels  real,  of  such  a  description 
as  that  it  cannot  by  possibility  vest  during  the  coverture.® 

2  Bates  V.  Dandy,   2  Atk.  207;  3  Russ.  "  See  Watts  v.  Thomas,  2  P.  Wms.  364, 

72,    n.;    see  also   Steed   v.   Cragh,    9   Mod.  360. 

43;   Shannon  v.  Bradstreet,  1  Sch.  &  Lef.  s  Lord  Carteret «.  Paschall,  3  P.  Wms.  197, 

52.  200;  Mitford  v.  Mitford.  9  Ves.  99. 

8  Sym's   case,    Cro.  Eliz.  33-    Co.  Litt.  ■*  Bates  v.  Diindv,  2  Atk.  207 ;  3  Riiss.  72,  n. 

46  b.  6  Co.  Litt.  184  b. 

1  Co.  Litt.  46  b.  6  Duberley  v.  Day,  16  Bcav.  33 ;  16  Jur. 
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In  regard  to  the  right  of  the  husband's  executors,  or  his  surviving 
wife,  to  rent  reserved  upon  underleases  of  her  chattels  real,  and  to  the 
arrears  of  rent  due  at  the  husband's  death,  there  is  a  difference  of  opinion 
in  the  books,  which  may  probably  be  reconciled  b}-  attending  to  the 
manner  in  which  the  rents  were  reserved.  Accordingly,  if  the  husband 
alone  grant  an  underlease  of  his  wife's  term  of  years,  reserving  a  rent, 
that  would  be  a  good  demise,  and  bind  the  wife  as  long  as  the  sub- 
demise  continued ;  the  husband's  executors,  therefore,  would,  as  it  is 
presumed,  be  entitled  not  onl}-  to  the  subsequent  accruing  rents,  but  to 
the  arrears  due  at  his  death.''  And  it  would  seem,  that  the  principle 
of  the  last  case  would  entitle  the  executors,  to  the  exclusion  of  the  sur- 
viving wife,  to  subsequent  rents  and  all  arrears  at  the  husband's  death, 

although  the  wife  was  a  party  to  the  underlease,  provided  the 
*128     rent  were  *  reserved  to  the  husband  only  :  because  the  effect  of 

the  sub-demise  and  reservation  was  an  absolute  disposition,  pro 
tanto,  of  the  wife's  original  term,  which  she  could  not  avoid,  and  the 
rent  was  the  sole  and  absolute  property  of  the  husband.^  But  if,  in  the 
last  case,  the  rent  had  been  reserved  by  the  husband  to  himself  and 
wife,  then,  as  their  interests  in  the  term  granted  and  the  rent  reserved 
were  joint  and  entire,  it  is  conceived  that  the  mfe,  upon  surviving  her 
husband,  would  be  entitled  to  the  future  rents,  and  that  she  would  be 
equally  entitled  to  the  arrears  of  rent  at  her  husband's  death :  because 
they  remaining  in  action,  and  being  due  in  respect  of  the  joint  interest 
of  the  husband  and  wife  in  the  temi,  would,  with  their  principal  the 
term,  survive  to  the  wife.^  It  may  lastl}-  be  remarked  that,  by  the  law 
of  Scotland,  the  chases  in  action  of  the  wife  become  the  property  of  the 
husband,  without  any  condition  on  his  part  of  reducing  them  into  pos- 
session. If,  therefore,  an  English  testator  leaves  a  legacy  to  a  married 
woman  domiciled  in  Scotland,  and  her  husband  dies  before  payment, 
the  legac}'  is  the  property  of  the  husband's  representatives,  and  not  of 
the  widow.  Where,  however,  in  such  a  case,  the  executors  paid  the 
legacy  to  the  widow,  in  ignorance  of  the  law  of  Scotland,  the  pajTnent 
to  her  was  held  to  be  good.^ 

581;  Rogers  v.  Acaster,  14  Beav.  445;  and  a  separate  estate  in  the  rents  of  her  lands, 

see  Sale  v.  Saunders,  24  Miss.  24.  though  she  may  have  an  equity  to  a  settle- 

■f  1  Roll.  Abr.  344,  345;  Co.  Litt.  4f?  b. ;  2  ment  out  of  the  rents,  as  against  her  husband's 

Lev.  100;  3  Keb.  300 : 1  Bright  H.  &  ^.43-47.  vendees.     Smith  v.  Long,  1  Met.  (Kv. )  486. 

1  The  rents  and  profits  of  a  wife's  real  es-  [So,   in  Tennessee  the  rents  of  the  wife'.s 

tate,  which  accrue  during  coverture,  belong  realty  belong  to  the   husband,  and   may  be 

absolutely  to  the  husband,  and  do  not  survive  subjected  by  his  creditors,  although  thehus- 

to  the  wife  after  his  death.     Clapp  v.  Stough-  band's  interest  in  the  land  cannot,"  by  statute, 

ton,  10  Pick.  4G3;    Bennett  v.   Bennett,   34  be  sold  during  coverture   by  virtue  of  any 

Ala.  53;     [Matthews  t?.  Copeland,  79  N.  C.  judgment,  decree,  or  execution  against  hitii. 

493.     It  is    otherwise    with    the   rents    and  Lucas  v.  Rickerrich,  2  Memph.  L.  J.  86.     But 

profits  of  land  for  which  husband  and  wife  the  law  has  been  since  changed   by  statute 

are  suing  in  right  of  the  wife  ;  these  rents,  as  of  1879.] 
well  a.s  damages  for  waste,  upon  the  husband's  ^  4  Vin.  Abr.  117,  D.  a. 

death,   8ur\-ive  to  the  wife.     King  v.  Little,  8  Leslies.  Baillie,  2  Y.  &  C  C  C.  91,  95; 

77  N.   C.   138.]     In   Kentuckv,  even  under  7  Jur.  77. 
Eev.  Sta.  art.  2,  §  1,  p.  387,  the  wife  has  not 
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PEBSONS   AGAINST  WHOM   A  SUIT  MAY  BE   INSTITUTED. 
Section  I.  —  Generally. 

Having  pointed  out  the  persons  who  are  capable  of  instituting  suits 
in  Equity,  and  considered  the  peculiarities  of  practice  applicable  to  each 
description  of  parties  complainant,  we  come  now  to  the  consideration 
of  the  persons  against  whom  suits  may  be  commenced  and  carried  on, 
and  the  practice  of  the  Court  as  applicable  to  them. 

A  bill  in  Equity  may  be  exhibited  against  all  bodies  poHtic  and  cor- 
porate, and  all  other  persons  whatsoever,  who  are  in  any  way  interested 
in  the  subject-matter  in  litigation,^  except  only  the  Sovereign,  the 
Queen-consort,  and  the  Heir-apparent ;  whose  prerogatives  prevent 
their  being  sued  in  their  own  names,  though  they  may  in  certain  cases, 
as  we  shall  see  presently,  be  sued  by  their  respective  Attorneys  or  So- 
licitors-General.^ 


1  Storv  Eq.  PI.  §  68. 

2  In  kiigland,  the  King  and  Queen, 
though  they  may  sue,  are  not  liable  to  be 
sued ;  and  in  America  a  similar  exemption 

fenerally  belongs  to  the  Government  or 
tate.  Story  Eq.  PI.  §  69.  This  rule  applies 
only  where  the  State  is  a  party  to  the  record, 
and  not  where  the  State  is  only  interested  in 
the  subject-matfer  of  a  suit  brought  against 
her  officers  in  their  official  capacity  in  a  Court 
of  Chancery.  Michigan  State  Bank  v.  Has- 
tings, 1  Douglass,  225 ;  Osbom  v.  United 
States  Bank,  9  Wheat.  738. 

No  direct  suit  can  be  maintained  against 
the  United  States,  without  the  authority  of 
an  Act  of  Congress,  nor  can  any  direct  judg- 
ment be  awarded  against  them  for  costs. 
Marshall  C.  J.  in  Cohens  v.  Virginia,  6 
Wheat.  411,  412 ;  United  States  v.  Clarke,  8 
Peters,  444;  United  States  «.  Barney,  C.  C. 
Marvknd,  -3  Hall,  Law  J.  128;  United  States 
V.  Wells,  2  Wash.  C.  C.  161.  But  if  an  ac- 
tion be  brought  by  the  United  States,  to  re- 
cover money  in  the  hands  of  a  party,  he  may, 
by  way  of  defence,  set  up  any  legal  or  equi- 
table claim  he  has  against  the  United  States, 
and  need  not  in  such  case  be  turned  round 
to  an  application  to  Congress.  Act  of  Con- 
gress, March  3d,  1797,  c.  74,  §§  3,  4;  United 
States  V.  Wilkins,  6  Wheat.  135,  143;  Wal- 
ton V.  United  States,  9  Wheat.  651;  United 
States  V.  McDaniel,  7  Peters,  16;  United 
States  V.  Ringgold,  8  Peters,  163;  United 
States  V.  Clarke,  8  Peters,  436 ;  United  States 
t'.  Ftobeson,  9  Peters,  319;  United  States  v. 
Hawkins,  10  Peters,  125;  United  States  v. 
Bank  of  the  Metropolis,  15  Peters,  377. 

[Without  an  Act  of  Congress,  no  direct 


proceedings  will  lie  at  the  suit  of  an  individ- 
ual against  tlie  United  States  or  its  property  ; 
and  no  officer  of  the  Government  can  waive 
its  privileges  in  this  respect,  nor  lawfully 
consent  that  such  a  suit  may  \x  prosecuted  so 
as  to  bind  the  Government.  Carr  v.  United 
States,  98  U.  S.,  S.  C.  19  A.  L.  J.  219.  The 
rule  is  the  same  in  relation  to  the  State  and 
its  officers,  except  in  those  cases  specially 
provided  for  by  the  Constitution  of  the  Uni- 
ted States,  Ex  parte  Dunn,  8  S.  C.  207 ; 
Owen  V.  State,  7  Neb.  108;  State  v.  Hill,  54 
Ala.  67 ;  State  v.  Ward,  9  Heisk.  100 ;  State 
V.  Bank  of  Tennessee,  3  Baxt.  395.  And, 
therefore,  the  Court  of  Chancery  cannot  en- 
tertain a  bill  by  a  public  ci-editor  agjiinst  the 
State  to  compel  a  set-off  of  a  demand  due  to 
him  from  the  State  against  an  independent 
demand  which  the  State  holds  against  him. 
Rayijiond  v.  State,  54  Miss.  502.1 

Formerly  one  of  the  United  States  might 
be  sued  by  the  citizens  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  State. 
See  Chisholm  v.  State  of  Georgia,  2  Dallas, 
419.  The  law  in  this  respect  was,  however, 
changed  by  an  amendment  of  the  Constitu- 
tion of  the  United  States,  which  (Art.  XI.  of 
the  Amendments)  declares  that  tlie  judicial 
power  of  the  United  States  shall  not  be  con- 
strued to  extend  to  any  suit  in  Law  or  iMjuitv, 
commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  State,  or 
by  citizens  or  subjects  of  any  foreign  State. 
Ihis  inhibition  applies  only  to  citizens  or  sub- 
jects, and  does  not  extend  to  suits  by  a  State 
or  bv  foreign  States  or  Powers.  The  Cliero- 
kee  Nation  v.  Georgia,  5  Peters,  1 ;  New  Jer- 
sey V.  New  York,   5  Peters,  284.     They  re- 
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*130  *But  although  all  persons  are  subject  to  be  sued  in  Equity, 
there  are  some  iiulividuals  whose  rights  and  interests  are  so 
mixed  up  and  blended  with  those  of  others,  that  a  bill  cannot  be  brought 
against  them,  unless  such  other  persons  are  joined  with  them  as  co- 
defendants  ;  and  there  are  other  individuals  who,  although  their  inter- 
ests are  distinct  and  independent,  so  that  the}'  may  be  sued  alone  upon 
the  record,  are  yet  incapable,  from  the  want  of  maturity  or  weakness  of 
their  intellectual  faculties,  of  conducting  their  own  defence,  and  must, 
therefore,  appl}-  for  and  obtain  the  assistance  of  others  to  do  it  on  their 
behalf. 

In  the  first  class  are  included  married  women,  whose  husbands  must 
be  joined  with  them  as  co-defendants  upon  the  record  :  unless  they  are 
plaintiffs  or  exiles,  or  have  abjured  the  realm,  or  the  wife  has  been 
judicially  separated  or  has  obtained  a  protection  order ;  ^  and  persons 
who  have  been  found  idiots  or  lunatics,  whose  committees  must  be 
made  co-defendants  with  the  persons  whose  property  is  intrusted  to 
their  care.^ 

Under  the  second  head  are  comprised  infants,  and  all  persons  who, 
although  the}'  have  not  been  found  idiots  or  lunatics  by  inquisition, 
are  nevertheless  of  such  weak  intellects  as  to  be  incapable  of  conduct- 
ing a  defence  by  themselves  ;  in  both  which  cases  the  Court  will  appoint 
guardians,  for  the  purpose  of  conducting  the  defence  on  their  behalf. 

There  is  another  class  of  persons,  "vyho,  although  they  are  under  no 
personal  disability  which  prevents  their  being  made  amenable  to  the 
jurisdiction  of  the  Court,  jet  from  the  circumstances  of  their  property 
being  vested  in  others,  either  permanently  or  temporarily,  are  not  only 
incapable  of  being  made  defendants  alone,  but  as  long  as  the  disability 
under  which  they  labor  continues,  ought  not,  as  a  general  rule,  to  be 
parties  to  the  record  at  all.  In  this  class  ai'e  included  bankrupts,  out- 
laws, and  persons  attainted  or  convicted  of  treason  or  felony. 


Section  II.  —  TTie  Queen's  Attorney-  General. 

Although  the  Queen's  Attornej'-General,  as  representing  the  interests 
of  the  Crown,  may,  in  certain  cases  which  will  be  presently  pointed  out, 
be  made  a  defendant  to  a  bill  in  Equity,  yet  this  is  to  be  understood  as 
only  applicable  to  cases  in  which  the  interests  of  the  Crown  are  inci- 
dentally concerned  ;  for  where  the  rights  of  the  Crown  are  imme- 
*131  diately  in  question,  as  in  cases  in  *  which  the  Queen  is  in  actual 
possession  of  the  property  in   dispute,   or  where  any  title  is 

tain  tho  capacity  to  sue  a  State  as  it  was  ori-  Union.     See  Chisholm  v.  State  of  Georgia,  2 

frinally  f^rantcd  bv  the  f 'onstitution  ;  and  tlie  Dallas,  418.     See  also  Kx parte  Madrazzo,  7 

Siijirerne  f'ourt  (A  the  I'liited  States  has  ori-  Peters,  627;  ante,  17,  note, 
ffinal  jurisdiction  in  the  case  of  suits  by  a  for-  i  See  nnte,  p.  87. 

eign  .State  against  one  of  tlie  members"  of  the  2  l^.  ijed.  30. 
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vested  in  hor  which  the  suit  seeks  to  divest,  a  hill  will  not  in  genenil 
lie,  but  the  party  claiming  must  apply  for  relief  to  the  Queen  herself  by 
Petition  of  Right.  ^ 

A  Petition  of  Right  to  the  Queen  is  a  document  in  which  the  peti- 
tioner sets  out  his  right,  legal  or  equitable,  to  that  which  is  demanded 
b}^  him,  and  prays  the  Queen  to  do  him  right  and  justice,  and,  upon  a 
due  and  lawful  trial  of  his  right  and  title,  to  make  him  restitution.  The 
proceeding  by  Petition  of  Right  exists  only  for  the  purpose  of  reconcil- 
ing the  dignity  of  the  Crown  and  the  rights  of  the  subject,  and  to  pro- 
tect the  latter  against  an}'  injury  arising  from  the  acts  of  the  former ; 
but  it  is  no  part  of  its  object  to  enlarge  or  alter  those  rights.^ 

The  law  relating  to  Petitions  of  Rights,  and  the  procedure  therein,  is 
amended  and  simplified  b}-  a  recent  Act  of  Parliament :  '^  the  object  of 
which  is,  to  assimilate  the  proceedings,  as  nearly  as  may  be,  to  the 
practice  in  actions  and  suits  between  subject  and  subject,  and  to  pro- 
vide for  the  recovery  of  costs.  This  statute  enacts,  that  a  Petition  of 
Right  may  be  intituled  in  anj'  one  of  the  superior  Courts  of  Common 
Law  or  Equity  at  Westminster,  in  which  the  subject-matter,  or  any  ma- 
terial part  thereof,  would  have  been  cognizable  between  subject  and 
subject ;  and  shall  state  the  Christian  and  surname,  and  usual  place  of 
abode,  of  the  suppliant,  and  of  his  attorney,  if  an}',  and  set  forth,  with 
convenient  certaint}-,  the  facts  entitling  him  to  relief;  be  signed  b}'  him, 
his  counsel,  or  attorney' ;  and  be  then  left  with  the  Home  Secretary  for 
her  Majest}'>Js  fiat  that  right  be  done.^ 

The  Act  and  the  General  Order  issued  in  pursuance  thereof,^  also 
provide,  that  upon  such  fiat  being  obtained  to  a  Petition  of  Right  in 
Chancery,  thfe  petition  and  fiat,  together  with  a  printed  copy  thereof, 
where  it  is  in  writing,  shall  be  filed  at  the  Record  and  Writ  Clerk's 
OflSce,  and  be  marked  with  the  name  of  the  Judge  before  whom  it  is 
intended  to  be  prosecuted ;  ^  that  printed  copies  for  service  shall  be 
sealed  in  the  same  manner  as  bills  ; ''  that  interrogatories  may  be  filed 
and  marked,  and  served  with  the  petition,  for  the  examination  of 
the  respondents,  other  than  the  *  Attorney-General ;  •*  that  a  copy  *132 
of  the  petition  and  fiat  shall  be  left  at  the  office  of  the  Solicitor  to 
the  Treasury,  with  an  indorsement  thereon,  praying  for  a  plea  or  answer 


1  Reeve    v.  Attorney-General,  2  Atk.  223,  v.  Van  Voorst,  3  Wall.  Jr.  299;  Fifth  Natl, 

cited  1  Ves.  S.  446;  Ld.  Red.  31,  102;  Ryes  Bank  v.  Long,  9  Chi.   Leg.   News,   381,    per 

V.  Didce  of  Wellington,  9  Bear.  579,  600 ;  'see  Blodgett,  U.  S.  Dist.  J.] 

also  Felkin  v.  Lord  Herbert,  1  Dr.  &  S.  608;  '^  Per  Lord  Cottenliam,  in  IMonckton  v.  At- 

8  Jur.  N.  S.  90;  Story  Eq.  PI.  §  69.     Mr.  torney-Gencral,  2  M'N.  &  G.  412. 

Justice  Story,  in  a  note  to  this  section  in  his  ^  23  &  24  Vic.  c.  34. 

Equity  Pleading,  remarks  that,   "  In  America  ^  //;«VA  §§  1,2.     For  form  of  petition,  see 

no  such  general  remedy  bv  petition  of  right  ib.,  Sched.  No.  1;  and  Vol.  IIL 

exists  against  the  Government,  or,  if  it  exists  5  Ord.  1  Feb.  1862;  7  Jur.  N.  S.  Pt.  2, 

at  all,  it  is  a  privilege  created  by  Statute  283. 

in   a  few  States  only.     In  cases  where  the  ^  Ord.  rr.  1,  2. 

(iovernment  has  an  interest  in  the  subject  as  "^  Ord.  r.  3. 

a  matter  of  public  trust,  it  is  presumed  that  1  Ord.  r.  4.     For  form  of  interrogatories, 

the  Attorney-General  may  be  made  a  defend-  see  Vol.  III. 
ant,  as  he  may  be  in  England."     [See  Elliot 
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on  behalf  of  her  Majesty  within  twcntj'-eight  clays  ;  -  that  a  copy  of 
the  petition,  allowance,  and  fiat  shall  be  served  upon,  or  left  at  the 
last  or  usual  or  last  known  place  of  abode  of  the  person  in  the  enjo}-- 
nient  of  the  property'  or  right,  indorsed  with  a  notice,  requiring  him  to 
appear  within  eight  da^'s,  and  to  plead  or  answer  within  fourteen  days, 
after  service ;  that  such  person,  if  he  intends  to  contest  the  petition, 
nnist  enter  an  appearance  to  the  same  ;  ^  that  further  time  to  plead  or 
answer,  or  to  demur,  maj-  be  allowed  by  the  Court  or  a  Judge  ;  *  that  in 
default  of  plea,  answer,  or  demurrer  in  due  time,  the  Court  or  Judge 
may,  on  the  application  of  the  suppliant,  order  the  petition  to  be  taken 
as  confessed;*  that  a  decree  may  be  made  thereupon,  or  upon  de- 
murrer, or  after  hearing  ;  ®  that  costs  may  be  recoverable  by  or  against 
the  Crown,  the  suppliant,  and  any  other  parties  to  the  proceedings  ;  ^ 
that  the  Judge  shall  on  the  application  of  the  suppliant,  certify  to  the 
Lords  of  the  Treasury,  or  to  the  Treasurer  of  the  Household,  any  decree 
entitling  the  suppliant  to  relief,  and  the^'  may  thereupon  satisfy  him  the 
same  ;  ®  that  persons  may  sue  and  defend  in  forma  pauperis  ;®  and  gen- 
erall}-,  that  the  practice  and  course  of  proceeding  in  reference  to  suits 
shall  be  applicable  to  Petitions  of  Right :  which  in  this  respect  are  to  be 
considered  as  bills  ;  '^^  but  the  Act  is  not  to  prevent  an3'  suppliant  pro- 
ceeding as  before  the  passing  thereof." 

According  to  the  practice  before  the  passing  of  the  Act,  the  peti- 
tion was  to  be  determined  in  Chancery,  and  the  method  was  this  :  the 
petition  was  presented  to  the  Queen,  who  subscribed  it  .with  these 
words,  "  so?'<  droit  fait  al  partie:"  i.e.,  let  right  be  done  to  the  party; 
and  thereupon  it  was  delivered  to  the  Chancellor,  in  forma  juris  exe- 
quend;  i.e.,  to  be  executed  according  to  law  ;  and  directions  were  given 
that  the  Attorne3--General  should  be  made  a  party  to  the  suit ;  ^^  upon 
the  petition,  however,  the  Coui't  would  neither  adjudicate  upon  thef 
merits,  nor  inquire  into  the  facts.  The  whole  duty  of  the  Court,  at  that 
stage  of  the  proceedings,  was  to  permit  the  part^-  to  pursue  the  usual 

course  of  prosecuting  his  suit,  and  for  that  purpose  a  commis- 
*133     sion  was  directed  to  *  issue,  to  inquire  into  the  allegations  of  the 

petition.  The  order  for  the  commission  could  not,  however,  be 
obtained  without  direct  application  to  the  Court,  and  notice  to  the 
Attornej-'General.^ 

The    case   of   Viscount   Canterbury  v.    77^6  Attorney- General,"^  was   a 

2  Act,  §§  3-5.  For  forms  of  indorRcment,  8  Act,  §§  13,  14.  For  form  of  certificate, 
F.-e  i«.,  Schcd.  Nos.  2,  3;  and  Vol.  III.                 see  ib.,  Sched.  No.  5;  and  Vol.  III. 

3  For  form    of  appearance,    see  the  Act,  9  Ord.  rr.  5,  6. 

Sched.    No.  4;    and  Vol.  III.     No   time    is  ^  Act,  §  7;  Ord.  r.  7;  by  r.  8,  the  offi- 

liniitcd  for  the  entry  of  an  appearance  on  be-  cers  of  the  Court  are  to  perform  similar  du- 

half  of  the  Queen.  ties,  and  the  fees  and  allowances  are  to  be  the 

*  -Act,  §§  4,  5.     For  forms  of  pleas,  an-  same,  as  in  suits  between  subjects. 
Ewers,  and  demurrers,  see  Vol.  III.  n  Act,  §  18. 

*  Act,  §8.  12  Coop.  Eq.   PI.  23;   Ld.  Red.  31;    and 
6  Ih'ul.  §§  8,  9.                                                     see  Anstev  on  i'etitions  of  Right. 

'  IbUl  §§  11,  12.  1  Re  Robson,  2  Phil.  84. 

2  1  Phil.  306,  324. 
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Petition  of  Right,  in  which  the  petitioner,  Viscount  Canterbury,  claimed 
compensation  from  the  Crown  for  damages  alleged  to  have  been  done  in 
the  preceding  reign,  to  some  property  of  the  petitioner,  while  Speaker 
of  the  House  of  Commons,  by  the  fire  which,  in  the  year  1834,  destroyed 
the  two  Houses  of  Parliament.  To  this  petition,  a  general  demurrer 
was  filed  by  the  Attorney-General,  and  was  allowed  by  Lord  Lyndluu-st : 
from  whose  judgment  it  would  appear,  that  the  Petition  of  Right  is  the 
remed}'  which  the  subject  has  for  an  illegal  seizure  on  the  part  of  the 
Crown,  of  lands  or  goods  ;  but  that  there  is  no  such  form  of  proceeding 
applicable  to  a  case  which,  as  between  subject  and  subject,  would  be  a 
claim  for  unliquidated  damages.^ 

Although,  in  general,  a  bill  cannot  be  filed  against  the  Attorney- 
General  for  the  purpose  of  enforcing  equitable  rights  against  the  direct 
interests  of  the  Crown,  yet,  in  certain  cases,  bills  were  entertained  on 
the  Equity  side  of  the  Court  of  Exchequer,  as  a  Court  of  Revenue, 
against  the  Attorne3'-General,  as  representing  the  Queen,  for  the  pur- 
pose of  establishing  claims  against  the  estates  or  revenues  of  the  Crown, 
which,  in  the  Court  of  Chancery  or  other  Courts,  could  not  have  been 
instituted  without  proceeding  in  the  first  instance  by  Petition  of  Right.* 
There  is  another  class  of  suits  against  the  Attorne3'-General,  which 
were  frequently  instituted  on  the  Equity  side  of  the  Court  of  Exchequer, 
as  a  Court  of  Revenue  ;  viz.^  suits  for  the  purpose  of  relieving  account- 
ants to  the  Crown  against  the  decisions  of  the  Commissioners  for  audit- 
ing the  Public  Accounts,  under  the  25  Geo.  III.  c.  52,  It  was  decided, 
before  the  abolition  of  the  equitable  jurisdiction  of  the  Court  of  Ex- 
chequer,^ that  when  public  accountants  had  reason  to  be  dissatisfied 
with  the  determination  of  such  Commissioners,  either  in  disallowing 
their  articles  of  discharge  or  in  imposing  surcharges,  they  might  pro- 
ceed on  the  Equity  side  of  the  Exchequer,  against  the  Attorney-General, 
and  not  against  the  Commissioners  ;  and  that  the  proper  mode  of  pro- 
ceeding in  such  cases  was  by  bill*  only,  and  not  by  motion  or 
petition.^  It  was  also  held,  that  the  Statutes  *  providing  for  *134 
the  relief  of  accountants  to  the  Crown  were  not  confined  to  cases 
where  the  accountant  had  actually  been  sued  or  impeded ;  but  that  he 
might  proceed  immediately,  even  during  the  passing  of  his  accounts,  by 
bill  in  Equity,  as  it  were  qnia'timet.^  There  seems  no  reason  to  doubt, 
that  accountants  to  the  Crown  are  now  entitled  to  the  same  relief;  and 
it  also  appears,  that  the  jurisdiction  in  all  the  above  cases  is  still  re- 

3  In  addition  to  the  cases  above  referred  *  Luthwich  v.  Attorney-General,  referred 

to,  the  following  are  some  of  the  recently  re-  to  in  Reeve  v.  Attorney-General,  2  Atk.  223; 

ported  cases  of  Petitions  of  Right: /2e  l^aron  Casberd  r.    Attorney-General,    6    Pri.    41]; 

de  Bode,   and    Re   Viscount  Canterbury,  2  and  see  5  "Vic.  c.  5,  ante,  p.  5. 

Phil.  85 ;  1  C.  P.  Coop.   t.  Cott.  143,  where  ^  By  .5  Vic.  c.  5,  ante,  p.  5. 

the  practice  was   fuilv   considered   bv  Lord  ^  Colcbrooke  v.  Attorney-General.  7  Pri. 

Cottenham;    Re  Carl"  Von  Frantzius",  2  De  140;    Crawford   v.  Attorney-General,   ib.   1; 

G.  &  J.  12fi;  Re  Rolt,  4  De  G.  &  J.  44;  Re  Ex  parte  Colebrooke,  7  Pri.  87;  Ex  parte, 

Holmes,  2  J.  &  H.  527 ;  8  Jur.  N.  S.  76 ;  To-  Durrand,  3  Anst.  743. 

I)in  I'.  The  Queen,  16  C.  B.  N.  S.  310,  315;  ^  Colebrooke  r.  Attorney-General,  <jit  sup. 
10  Jur.  N.  S.  1039. 
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taiiied  by  the  Court  of  Exchequer  ;  ^  but  that  the  Court  of  Chancery  has 
concurrent  jurisdiction.^ 

It  is  to  be  observed,  that  where  an  accountant  to  the  Crown  seeks 
reUef  by  means  of  a  bill  against  the  Attornej'-General,  the  Attornej'- 
General  cannot,  if  the  accountant  is  entitled  to  relief,  protect  himself 
by  demurrer  from  making  the  discovery  sought  b}'  the  bill ;  and  in  the 
case  of  Deare  v.  The  Attorney-  General,  such  a  demurrer  was  overruled. "* 
In  that  case,  the  Attorne^'-General  had  filed  an  information,  in  the  Court 
of  Exchequer,  against  an  army  agent,  for  an  account  of  his  dealings 
with  the  War-office  ;  upon  which  the  defendant  filed  a  cross-bill  against 
the  Attorney-General  and  the  Secretar^'-at-War,  alleging  that  certain 
transactions  had  taken  place  between  him  and  the  War-office  which 
amounted  to  a  settlement  of  accounts,  and  pra3-ing  a  quietus.  To  this 
bill  the  Attorne3--General  and  Secretary-at-War  put  in  general  demur- 
rers :  alleging,  as  the  cause  of  demurrer,  that  it  appeared  b}-  the  bill 
that  the}'  were  sued  as  officers  of  his  Majestj^'s  government,  acting  for 
and  on  behalf  of  his  Majesty,  and  concerning  matters  arising  out  of 
and  within  their  dut}'  and  employment  as  such  public  officers,  and  not 
in  an}-  manner  in  their  private  character  as  individuals.  On  the  argu- 
ment of  the  demurrer,  it  was  alleged  on  the  part  of  the  Attorne}'- 
General,  that  the  plaintiff  in  the  cross-bill  was  not  entitled  to  the  relief 
he  pra3-ed ;  and  it  was  strongl}'  urged  that,  not  being  entitled  to  the 
relief,  he  was  not  entitled  to  the  discovery- ;  but  Lord  Abinger  L.  C.  B. 
held,  that,  although  the  plaintiff  was  not  entitled  to  the  specific  relief 
pra3'ed,  3'et  that,  inasmuch  as  taking  the  facts  stated  in  the  bill  to  be 
true,  the3-  amounted  to  a  clear  defence  to  the  information  exhibited 
against  him  b3'  the  Attorne3'-General,  he  was  entitled  to  this  sort  of 
relief;  namel3-,  to  have  the  benefit  of  the  discover3',  for  the  purpose  of 
adducing  those  facts  before  the  Court  in  a  specific  and  distinct  form, 
when  both  the  causes  should  come  on  together.     His  Lordship  further 

said,  he  was  not  prepared  to  sa}'  that  a  bill  of  discover3^  ever 
*135     had  or  ever  could  be  filed  against  the  Attorne3'-General,  *for  a 

discover3'  of  facts  that  could  be  neither  in  his  personal  nor  in  his 
official  knowledge,  or  that  the  Crown  would  be  bound,  through  the 
medium  of  the  Attorne3--General,  to  make  that  discovery  ;  but,  at  the 
same  time,  it  had  been  the  practice,  which  he  hoped  never  would  be 
discontinued,  for  the  officers  of  the  Crown  to  throw  no  difficult3'  in 
the  wa3'  of  an3'  proceeding  for  the  purpose  of  bringing  matters  before 
a  Court  of  justice,  where  an3'  real  point  that  required  judicial  decision 
had  occurred. 

In  cases  in  which  the  rights  of  the  Crown  are  not  immediatel3-  con- 
cerned, that  is,  where  the  Crown  is  not  in  possession,  or  a  title  vested 

2  Attornev-General  v.  Hallinp,    15   M.  &  London,  8  Bcav.  270,  285;  1  H.  L.  Ca.  440; 

W.  687.   700";  Attorney-General    v.  HulleU,  [Attorney-General  v.  Edmunds,  L.  K.  6  Eq. 

ib.  97;  8  Heav.  288,  n/;  Attorney-General  v.  381;]    and  see  ante^  p.  5. 

Kinf,'yton,  6  .Jur.  155,  Ex.  •»  1  y.  &  C.  Ex.  197,  207. 

**  Attorney-General  v.  The  Corporation  of 
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in  it  is?  not  sought  to  be  impoached,  hut  its  rights  arc  onl}'  incidentally 
involved  in  the  suit,  it  is  the  practice  to  make  the  Queen's  Attorney- 
General  a  party  in  respect  of  those  rights.^  Indeed,  it  seems  that  in 
all  cases  of  this  description,  in  which  anj-  right  appears  to  be  in  the 
Crown,  or  the  interest  of  the  Crown  may  be  in  any  way  affected,  the 
Court  will  refuse  to  proceed  without  the  Attorncj-'Ceneral,^  unless  it  is 
clear  the  result  will  be  for  the  benefit  of  the  Crown,'  or  at  least  that  it 
will  not  be  in  disaffirmance  or  derogation  of  its  interests.* 

Thus,  in  Balch  v.  Wastall,^  and  in  Haywnrd  v.  Fry^^  where,  in  conse- 
quence of  the  outlawry  of  the  defendants,  it  was  held  that  all  the  defend- 
ants' interest  was  forfeited  to  the  Crown,  the  Court  directed  the 
plaintiff  to  obtain  a  grant  of  it  from  the  Exchequer,  *  and  to  make  *13n 
the  Attorney-General  a  part}'  to  the  suit.  In  Burgess  v.  Wheate^^ 
Lord  Hardwicke  directed  the  case  to  stand  over,  in  order  that  the  Attor- 
ney-General might  be  made  a  party ;  and  in  Penn  v.  Lord  Baltimore.'^ 
which  was  a  suit  for  the  execution  of  articles  relating  to  the  boundaries 
of  two  provinces  in  America,  held  under  letters-patent  from  the  King, 
the  cause  was  ordered  to  stand  over  for  the  same  purpose.  In  like  man- 
ner, in  Hovenden  v.  Lord  Annesley^^  in  which  the  parties  claimed  under 
two  distinct  grants  from  the  Crown,  each  reserving  a  rent,  but  of  dif- 
ferent amounts,  it  was  held  that,  inasmuch  as  the  rights  of  the  Crown 


1  Ld.  Red.  30,  31.  In  a  suit  pendiiiiEf  in 
the  Supreme  Court,  of  the  United  States, 
relative  to  disputed  boundary  between  two 
States,  a  motion  made  by  the  Attorney-Gen- 
eral on  behalf  of  the  United  States,  before  a 
replication  had  been  filed,  for  leave  to  inter- 
vene, not  technically  as  a  party  to  the  suit,  was 
allowed  and  leave  was  given  him,  without 
becominn;  a  parly  to  the  suit,  to  file  testimony 
and  be  heard  on  the  argument,  but  not  to  in- 
terfere with  the  pleadings  or  evidence  on  be- 
half of  either  of  the  States.  Florida  v. 
Georgia,  17  How.  U.  S.  478.  This  course  of 
procedure  was  admitted  to  be  at  variance  vnih 
the  English  practice  in  cases  where  the  Gov- 
ernment have  an  interest  in  the  issue  of  the 
suit,  but  it  was  adopted  to  obviate  an  objection, 
that  seemed  to  arise,  that  the  United  States 
could  not,  under  the  provisions  of  the  Consti- 
tution, become  parties  in  the  United  States 
Courts,  in  the  legal  sense  of  the  term,  to  a 
suit  between  two  States.  The  other  States 
were  held  to  be  concerned  in  the  adjustment 
of  the  boundary  in  dispute,  and  their  interests 
are  represented  by  the  United  States.  Taney 
C.  J.  said:  "It  would  hardly  become  this 
tribunal,  intrusted  with  jurisdiction  where 
sovereignties  are  concerned,  and  with  power 
to  prescribe  its  own  mode  of  proceeding,  to 
do  injustice  rather  than  depart  from  English 
precedents.  A  suit  in  a  Court  of  justice  be- 
tween such  parties,  and  upon  such  a  question, 
is  without  example  in  the  jurisprudence  of 
any  other  country.  It  is  a  new  case  and  re- 
quires new  modes  of  proceeding.  And  if,  as 
has  been  urged  in  argument,  the  United 
States  cannot,  under  the  Constitution,  be 
come  a  party  to  this  suit,  in  the  legal  sense 
VOL.  1.  9  129 


of  that  term,  and  the  English  mode  of  pro- 
ceeding in  analogous  cases  is  therefore  im- 
practicable, it  furnishes  a  conclusive  argu- 
ment for  adopting  the  mode  proposed.  For 
otherwise  there  must  be  a  failure  of  justice." 
Several  of  the  .Tudges  dissented. 

2  By  5  &  G  Vic.  c.  69,  §  2,  the  Attorney- 
General  is  to  be  made  a  party  defendant  in  all 
suits  under  that  Act  touching  any  honor,  &c., 
in  which  the  Queen  may  have  any  estate  or 
interest.  As  to  the  necessity  of  making  the 
Attorney-General  a  party  in  the  cases  of 
aliens,  felons,  no  heir-at-law,  no  next  of  kin, 
lunatics  and  idiots :  see  ante,  Chap.  II.  §  1 ; 
Calvert  on  Parties,  388  it  seq.  [See,  where 
no  heir-at-law  can  be  found.  Humbertson  v. 
Humbertson.  1  P.  W.  332;  Burgess  v. 
Wheate,  1  Eden,  177;  Smith  v.  Bicknel),  1 
V.  &  B.  51,  .53,  note;  Miller  y.  Warmington, 
1  J.  &  W.  484.  And  where  no  next  of  kin 
can  be  found.  Jones  v.  Goodchild,  3  P.  W. 
33:  Middleton  v.  Spicer,  1  Bro.  C.  C.  201.] 
Where  next  of  kin  of  lunatic  are  unknown, 
petiti(m  under  Trustee  Act,  1850,  should  be 
served  on  Attorney-General,  and  n,ot  on  So- 
licitor to  the  Treasurv.  Rt  Eourke,  2  De  G., 
J.  &  S.  42fi. 

8  Hovenden  v.  Lord  Annesley,  2  Sch.  & 
Lef.  618. 

4  Stafford  v.  Earl  of  Anglesey,  Ilardres, 
181. 

5  1  P.  Wms.  445. 

6  Ih.  446;  and  see  Rex  v.  Fowler,  Bunb. 
38. 

i  1  Eden,  177,  181. 
2  1  Ves.  S.  444. 
8  2  Sch.  &  Lef.  607. 
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were  concerned,  the  Attorney-General  ought  to  be  before  the  Court.* 
In  Barclay  v.  Russell^^  Lord  Rosslyn  dismissed  the  bill,  because  a  title 
appeared  upon  the  rev^ord  for  tlie  Crown,  although  no  claim  had  been 
made  on  its  behalf;  and  upon  the  same  principle,  in  Dodder  v.  The 
Bank  of  England,^  Lord  Eldon  refused  to  order  the  dividends  of  stock 
purchased  by  the  old  Government  of  Switzerland,  whicli  had  been 
received  before  the  filing  of  the  bill,  to  be  paid  into  Court  by  the  trus- 
tees, on  the  application  of  the  new  Government,  which  had  not  been 
recognized  by  the  Government  of  this  countr}',  until  the  Attorne^'-Gen- 
eral  was  made  a  party  to  the  suit.  But  although,  in  cases  where  a 
title  in  the  Crown  appears  upon  the  record,  the  Court  will  not  make  a 
decree  unless  the  Attorne^'-General  be  a  party  to  the  suit,  ^-et  it  seems 
that  the  circumstance  of  its  appearing  hy  tlie  record  that  the  plaintiff 
has  been  convicted  of  manslaughter,  and  that  a  commission  of  attain- 
der has  been  issued,  will  not  support  a  plea  for  not  making  the  Attor- 
ney-General a  part}' ;  because  an  inquisition  of  attainder  is  only  to 
inform,  and  does  not  entitle  the  Crown  to  any  right.''  It  seems,  how- 
ever, that  in  this  respect  an  inquisition  of  attainder  differs  from  a  com- 
mission to  inquire  whether  a  person  under  whom  the  plaintiff  claims 
was  an  alien  :  the  former  being  only  for  the  sake  of. informing  the 
Crown,  but  the  latter  to  entitle.* 

The  necessity  of  making  the  Attorney-General  a  party  is  not  confined  ■ 
to  those  cases  in  which  the  interests  of  the  Crown  in  its  own  right  are 
concerned,  but  it  extends  also  to  cases  in  which  the  Queen  is  consid- 
ered as  the  protector  of  the  rights  of  others.  Thus,  as  we  have  seen,® 
the  grantee  of  a  chose  in  action  from  the  Crown  may  either  institute 
proceedings  in  the  name  of  the  Attorne3'-General,  or  in  his  own  name, 

making  the  Attorne3--General  a  defendant  to  the  suit ;  and  so,  in 
*137     suits  in  which  the  *  Crown  may  be  interested  in  its  character  of 

protector  of  the  rights  of  others,  the  Attornej'-General  should  be 
made  a  party.  Thus,  the  Attorney-General  is  a  necessary  party  to  all 
suits  where  the  subject-matter  is,  either  wholh'  or  in  part,  money  appro- 
priated for  general  charitable  purposes  ;  because  the  Queen,  as  parens 
patrice^  is  supposed  to  superintend  the  administration  of  all  charities, 
and  acts  in  this  behalf  by  her  Attorney-General.'  Where,  however,  a 
legacy  is  given  to  a  charity  already  established,  as  where  it  is  given  to 
the  trustees  of  a  particular  foundation,  or  to  the  treasurer  or  other  oflicer 
of  some  charitable  institution,  to  become  a  part  of  the  general  funds  uf 

■*  Sch.  &  I^f.  017.  Attorncv-General.     Goin{?t\  Emerv,  16  Pick. 

•''  3  Ves.  424,  430.  119;  County  Attorney  v.  Mav,   h  Cusli.  338- 

c  10  Vcs.  352,  354.  340;  Genl.  Sts.  c.  14,"  §  20.    "it  is  upon  this 

"  Burke  v.  Brown,  2  Atk.  .399.  ground,  that,  in  a  suit  instituted  by  the  trus- 

"  Ibid.  tees  of  a  charity  to  obtain  the  instructions  of 

9  Antr,  p.  7.  the  Court,    the  Attorney-General  should  be 

1  "  The  duty  of  maintaining  the  rights  of  made  a  party  defendant,  as  he  has  been  by 

the  public,  and  of  a  number  of  persons  too  order  of  the  Court  in  this  case."     Gray  J.  in 

indefinite  to  yindicate   their  own,  has  vested  Jackson  r.  I'liilli])s.  14  Allen,  539,  ,579,  580; 

in    the  Commonwealth,  and  is  exercised   in  see  Harvard  College  r.  Society  for  I'ronioting 

Massachusetts,  as  in  England,  through   the  Theological  Education,  3  Gray,  280. 
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• 
such  foundation  or  institution,  the  Attorney-General  need  not  be  a 
part}^  because  he  can  have  no  interference  with  the  distribution  of  their 
gen(!ral  funds. '^  And  it  seems  that  there  is  a  distinction  where  trustees 
of  the  charity  arc  appointed  bj-  tlie  donor,  and  where  no  trustees  are 
appointed,  but  tliere  is  a  devise  immediately  to  cliaritable  uses  ;  in  tlio 
hitter  case,  there  can  be  no  decree  unless  the  Attorne3*-GeneraI  be 
made  a  part}',  but  it  is  otherwise  where  trustees  are  appointed  by  the 
donor.'  Therefore  where  a  bill  was  filed  to  establish  a  will  and  to  per- 
form several  trusts,  some  of  them  relating  to  charities  in  which  some 
of  the  trustees  Avere  plaintiffs,  and  other  trustees  and  several  of  the 
cestui  qne  trusts  were  defendants,  an  objection,  because  the  Attorne}'- 
General  was  not  made  a  defendant,  was  overruled  :  it  being  considered 
that  some  of  the  trustees  of  the  charit}-  *  being  defendants,  there  might 
be  a  decree  to  compel  the  execution  of  trusts  relating  to  these  chari- 
ties.^ In  that  case,  it  was  said  b}'  Lord  Macclesfield,  that  if  there 
should  be  any  collusion  between  the  parties  relating  to  the  charity,  the 
Attorney-General  might,  notwithstanding  a  decree,  bring  an  informa- 
tion to  establish  the  charity  and  set  aside  the  decree,  and  that  he  might 
do  the  same,  though  he  were  made  a  defendant,  in  case  of  collusion 
between  the  parties.  But  it  seems  that  the  mere  circumstance  of  the 
Attorney-General  not  having  been  made  a  party  to  the  proceeding,  will 
not  be  a  sufficient  ground  to  sustain  an  information  for  the  purpose  of 
setting  aside  a  decree  made  in  a  former  suit,  unless  the  decree  is  im- 
peached upon  other  grounds.^ 

*  When  it  is  said  that,  in  cases  where  a  legac}'  is  given  to  the  *138 
trustees  of  a  charity  already  in  existence,  for  the  general  purposes 
of  the  charit}',  it  will  not  be  necessary,  in  a  suit  concerning  it,  to  make 
the  Attorney-General  a  defendant,  the  rule  must  be  understood  to  apply 
onl}'  to  those  charities  which  are  of  a  permanent  nature,  and  whose 
objects  are  defined ;  for  it  has  been  determined  that  where  legacies  are 
given  to  the  officers  of  a  charitable  institution  which  is  not  of  a  perma- 
nent nature,  or  whose  objects  are  not  defined,  it  is  necessary  to  make 
the  Attorne3'-General  a  party  to  a  suit  relating  to  them.  Thus,  in  the 
case  of  Wellbeloved  v.  Jones,^  where  a  legacy  was  given  to  the  officers, 
for  the  time  being,  of  an  academical  institution,  established  at  York 
for  the  education  of  dissenting  ministers,  which  officers,  with  the  addi- 
tion of  such  other  persons  as  they  should  choose  (in  case  they  should 
think  an  additional  number  of  trustees  necessary) ,  were  to  stand  pos- 
sessed of  the  money,  upon  trust,  to  apply  the  interest  and  dividends 
for  the  augmentation  of  the  salaries  of  dissenting  ministers,  a  prefer- 
ence being  given  to  those  who  should  have  been  students  in  the  York 

2  Wellbeloved  v.  Jones,  1  S.  &  S.  40,  43;  6  Monil   v.  Lawson.  4  Vin.  500,  pi.  11;  2 
Chittv  V.  Parker,  4  Bro.  C.  G.  38.  Eq.  Ca.  Ab.  KiT,  pi.  13. 

3  4  Vin.  500,  pi.  11,  nods;  2  Eq.  Ca.  Ab.  «  Attorney-  General  v.  "Warren,  2  Swanst. 
167,  pi.  13,  n.  291,  311. 

■•  It  appears  from  a  subsequent  part  of  the  ^  1  S.  &  S.  40,  43. 

case  that  one  of  the  trustees  of  the  charity  was 
abroad. 
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institution,  and  in  case  such  institution  should  cease,  then  upon  trust 
that  the  persons  in  whose  names  the  fund  should  be  invested,  should 
transfer  the  same  to  the  principal  ofBcers  for  the  time  being  of  such 
other  institution  as  should  succeed  the  same,  or  be  established  upon 
similar  principles  :  Sir  John  Leach  V.  C.  upon  a  bill  filed  b}-  the  offi- 
cers of  the  institution,  praying  to  have  the  fund  transferred  to  them, 
to  which  the  Attorne3'-General  was  no  party,  ordered  the  case  to 
stand  over,  with  leave  to  amend  by  making  the  Attorne3--General  a 
part)' :  his  Honor  observing  that  the  Court  could  never  permit  the 
legacy  to  come  into  the  hands  of  the  plaintiffs,  who  happened  to  fill 
particular  offices  in  the  societ}',  but  would  take  care  to  secure  the 
objects  of  the  testator  by  the  creation  of  a  proper  and  permanent  trust, 
and  upon  hearing  the  cause,  would  send  it  to  the  Master  for  that  pur- 
pose ;  and  that  it  would  be  one  of  the  duties  of  the  Attorney-General 
to  attend  the  Master  upon  the  subject.  And  even  in  cases  where  a 
legacy  is  given  to  the  trustees  of  a  charit}'  already'  in  existence,  the 
trusts  of  which  are  of  a  permanent  and  definite  nature,  unless  it  appears, 
from  the  terms  of  the  bequest,  that  the  trusts  upon  which  the  legacy 
is  given  are  identical  with  those  upon  which  the  general  funds  of  the 
corporation  are  held,  it  is  necessar}'  to  make  the  Attorney-General  a 
party.2 

It  is  to  be  observed  also,  that  the  Attornej^-General  is  a 
*139  necessary-  *  party  only  where  the  charit}-  is  in  the  nature  of  a 
general  charity  ;  and  that  where  it  is  merel)'  a  private  charity, 
it  will  not  be  necessary-  to  bring  him  before  the  Court.  Thus,  where 
the  suit  related  to  a  voluntar}'  society,  entered  into  for  the  purpose  of 
providing  a  weekly  pa3'ment  to  such  of  the  members  as  should  become 
necessitous,  and  their  widows.  Lord  Ilardwieke  overruled  the  objection 
that  the  Attornej'-General  was  not  a  party :  because  it  was  in  the 
nature  onl}-  of  a  private  charity.^ 

When  the  Attorne^'-General  is  made  a  defendant  to  a  suit,  it  is  entirely 
in  his  discretion  whether  he  will  put  in  a  full  a-nswer  or  not.^  Formerly, 
the  usual  course  was  for  him  to  put  in  a  general  answer,  stating  merely 
that  he  was  a  stranger  to  the  matters  in  question,  and  that,  on  behalf 
of  the  Crown,  he  claimed  such  rights  and  interests  as  it  should  appear 
to  have  therein,  and  prayed  that  the  Court  would  take  care  of  such  rights 
and  interests  of  the  Crown  in  the  same.^  In  cases,  however,  in  which 
the  interest  of  the  Crown,  or  the  purposes  of  public  justice  require  it,  a 
full  answer  will  be  put  in  :  *  as  in  Oraufurd  v.  The  Attorney-  General^^  in 

2  Corporation  of  the  Sons  of  the  Clergy  v.  l  Anon.,  3  Atk.  277. 

Mose,  9  Sim.  610,  613.    A  bill  in  Equity  for  2  Davison  v.  Attorney-General,  5  Pri.  398, 

the  transfer  of  a  public  charity  to  new  trus-  n.     [See  Stevens  v.  Stevens,  9  C.  E.  Green, 

tees  may  be  filed  by  the  present  trustees  in  77,  86.] 

their  own  names,  making  the  Attorney-Gen-  8  ggg  Bunb.  303 ;  1  Hare,  223. 

eral  a  defendant.     Harvard  College  v.  So-  *  Colebrooke  v.  Attorney-General,  7   Pri. 

ciety  for  Promoting  Theological  Education,  192. 

3  Gray,  280 ;  Governors  of  Christ's  Hospital  6  7  Prj.  1. 
V.  Attorney-General,  .5  Hare,  2.57 ;  see  Jack- 
son V.  Phillips,  U  Allen,  539. 
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which  case  the  Lords  of  the  Treasury  had  directed  that  the  question 
might  be  brought  before  the  consideration  of  a  Court  of  justice  ;  and  it 
would,  therefore,  have  been  unbeconiing  in  the  Attorno^^-Geueral  to  urge 
any  matter  of  form  which  might  piH'vent  the  case  from  being  properly 
submitted  to  the  Court  before  which  it  was  brought."  In  Errington  v. 
The  Attorney-  General,''  the  Attorney-General,  being  one  of  the  defend- 
ants to  a  bill  of  interpleader,  put  in  the  usual  general  answer,  upon  which 
the  other  defendants  moved  that  the  bill  might  be  dismissed,  and  the 
injunction  dissolved  ;  the  Attorney-General  opposed  the  motion,  and  at 
the  same  time  prayed  that  he  might  be  at  libert}'  to  withdi-aw  his  general 
answer,  and  put  in  another,  insisting  upon  the  particular  right  of  the 
Crown  to  the  money  in  question  :  which  was  granted. 

The  answer  of  the  Attorney-General  is  put  in  without  oath,  but  is 
usually  signed  by  him.  And  it  seems  that  such  an  answer  is  not  liable 
to  be  excepted  to,  even  though  it  be  to  a  cross-bill  filed  by  the  defendant 
in  an  information,  for  the  purpose  of  obtaining  a  discovery  of  matters 
alleged  to  be  material  to  his  defence  to  the  information.  We  have, 
however,  seen  before  that  where  a  cross-bill  is  filed  against  the  Attorney- 
General,  praying  relief  as  well  as  discovery,  he  cannot  protect  himself 
from  answering  by  means  of  a  demurrer :  ^  but  whether  he  could, 
b}'  such  means,  protect  himself  *from  answering  a  mere  bill  of  dis-  *140 
covery,  does  not  appear  to  have  been  decided  ;  it  is  most  probable 
that  he  might,  and  that  the  Court  would,  in  such  a  case,  if  discovery 
were  wanted  from  the  Crown,  leave  the  party  to  prefer  his  Petition  of 
Right.  ^ 

Under  the  present  practice,  the  usual  course  is  for  the  Attorney- 
General  to  put  in  no  answer  ;  but  in  cases  of  the  description  above  men- 
tioned, it  is  presmtied  that  the  proper  course  is  to  file  interrogatories 
for  his  examination,  and  that  he  would  then  put  in  a  full  answer. 

The  right  of  the  Attorney-General  to  receive  his  costs,  where  he  is 
made  a  defendant  to  a  suit,  has  been  before  noticed ;  "^  it  will  suffice, 
therefore,  here  to  repeat,  that  there  seems  to  be  no  rule  against  the 
Attorney-General  receiving  his  costs,  where  he  is  made  a  defendant  in 
respect  of  legacies  given  to  charities  ;  and  that  in  Moggridge  v.  Thaclcwell^ 
costs  were  given  to  all  parties,  including  the  Attorne^'-General,  as  be- 
tween solicitor  and  client,  out  of  the  fund  in  Court.  It  appears  also 
that  he  frequently  receives  his  costs  where  he  is  made  a  defendant  in 
respect  of  the  rights  of  the  Crown,  in  cases  of  intestacy.*  There  is  no 
invariable  practice  of  giving  him  his  costs  in  all  cases  out  of  the  fund, 
the  subject-matter  of  the  suit.* 

6  See  also  Deare  v.  Attorney-General,  1  Y.  ^  Attornev-General  v.  Earl  of  Ashburnham, 
&  C.  Ex.  197.  1  S.  &  S.  397;  ante,  p.  12;  see  now  18  &  19 

7  Bunb.  303.  Vic.  c.  90,  §  1,  as  to  costs  of  Attorney-Gen- 

8  Deare  v.  Attomej'-General,  uhi  sup.;  eral  in  revenue  suits ;  and  24  &  25  Vic.  c.  92, 
ante,  p.  134.  §  1,  in  cases  as  to  succession  dutv.     And  see 

1  Ibid.  23  &  24  Vic.  c.  34,  §§  11,  12.  ante,  p.  132. 

2  Ante,  p.  12.  6  Perkins  v.  Bradley,  1  Hare,  219,  234. 
8  7  Ves.  30,  88  affirmed  by  H   L. ;  see  13 

Ves.  416. 
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Djirinj;  the  vacancy  of  the  office  of  Attorney-General,  the  Solicitor- 
General  may  be  made  a  defendant  to  support  the  interests  of  the  Crown  ;  * 
and  where  there  has  been  an  information  by  the  Attorney-General,  the 
object  of  Tkhich  has  been  to  set  up  a  general  claim  on  behalf  of  the 
Ouwn,  at  variance  with  the  interests  of  a  public  charity,  the  Solicitor- 
(Jenend  hjis  been  made  defendant,  for  the  purpose  of  supporting  the 
interests  of  such  charity  against  the  general  claim  of  the  Attorney-General. 
On  the  other  hand,  where  an  information  was  filed  by  the  Attorney- 
General,  claiming  certain  propertj'  for  charitable  purposes,  inconsistent 
with  the  rights  of  property  of  the  Crown,  the  Solicitor-General  was 
made  a  defendant,  as  the  officer  on  whom  the  representation  of  such 
rights  had  devolved.' 

The  means  of  obtaining  the  appearance  or  answer  of  the  Attorney- 
General,  will  be  found  in  the  subsequent  Chapters  upon  Process.* 


•141     *Sectiok  III. —  Governments  of  Foreign  States  and  Ambassadors. 

It  has  before  been  stated,  that  the  Sovereign  of  a  foreign  country 
recogni7.ed  b}-  this  Government,  may  sue  either  at  Law  or  in  Eqiu't}',  in 
respect  of  matters  not  partaking  of  a  political  character ;  ^  and  it  has 
Ix'cn  determined,  that  if  he  files  a  bill,  a  cross-bill  may  be  filed  against 
him ;  because,  by  suing  here,  he  submits  himself  to  the  jurisdiction  of 
the  Court ;  and,  in  such  a  case,  if  required,  he  is  bound  to  answer  upon 
oath.* 

The  question  whether  a  foreign  Sovereign,  who  has  not  submitted  to 
the  jurisdiction,  can  be  sued  in  the  Courts  of  this  country,  was  raised 
in  the  case  of  the  Duke  of  Brunswick  v.  The  King  of  Hanover.^  It  was 
an  important  feature  in  this  case,  that  the  defendant,  as  a  subject  of 
this  kingdom,  had  renewed  his  allegiance  after  his  accession  to  the 
throne  of  Hanover,  and  exercised  the  rights  of  an  English  peer.  The 
general  object  of  the  suit  was  to  obtain  an  account  of  property  belonging 
to  the  plaintiff,  alleged  to  have  been  possessed  by  the  defendant,  under 
color  of  an  instrument  creating  a  species  of  guardianship  unknown  to 

«  \A.  KM.  102.  Sim.  94 ;  Prioleau  v.  United  States  of  America 

„..  Attorii.-v-<.ciieral  r.  Dean  and  Canons  of  and  Andrew  .Johnson,  L.  R.  2  Eq.  659;  S.  C. 

Wind~,r,  24   Jt.-av.  079;  4  .lur.  N.  S.  818;  1  nom.  United  States  of  America  v.  Prioleau, 

11.  L.  <  a.   ;«i'J  ;  0  .lur.   N.   S.   S-'O ;  and  see  12  Jur.  N.  S.  724  ;  United  States  of  America 

Aii..nu-v-<„.n.ral    r.   Mayor  of  Uristol,  2  .1.  v.  Wajpier,  L.  K.  .3  Eq.  724.     [And  may  dis- 

4c  W..JI2:  .\tt.,nicv-«.-n<-ral  r.  Ironmongers'  miss   the   suit   if  its  order  be  not   properly 

U-inimtiy,  2  .M.  &  K.  ;.78,  n.  .  obeyed.     Republic  of  Liberia  v.  Rove,  L.  R. 

*  >^-I^.U,  Ui«p.  \  III.  §  4;  Chap.  X.  §  2.  1  App.  Cas.  i:i9.     Ante,  19,  n.  4;  20,  n.  1.1 

;  ^"'V  ''•''/..,  ^,     .  *  «  Beav.  1;  aflirmed  2  H.   L.  Ca.  1;  and 

»  llulktt  e.  KmRof  Spain,  2  BliKh,  N.  S.  see  Wadsworth  v.  (Jueen  of  Spain,  17  Q.  B. 

47:  l_r...w  Af  I  I.   109:  S.  V.  7  Biigh,  N.  S.  171;  Gladstone  v.  Musurus  Bev,  1  H.  &  M. 

■      •  -  of  An.en.a  r.  Wagner,  L.  495;  9  .Jur.  N.  S.  71.    [An  English  Court  has 

'  J  he  (ourt  may  stay  pro-  no  jurisdiction  to  enforce  the  contracts  of  a 

-'Ilia!  Kuit,  until  the  mean.')  foreign  government  in    England.     Smith  v. 

i>.t>:   ^.•<•ured    in   tl)e  cross-suit.  Wegueljn,  L.  R.  8  Eq.  198.T 

:in  (iovennuent  v.  R<jth»child,  1  ^  j 
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the  law  of  P^iiglfind.  None  of  the  acts  complained  of  took  place  in  this 
countiy,  or  were  done  by  the  defendant  before  he  became  King  of  Han- 
over. Moreover,  though  it  was  not  necessary  to  decide  the  question, 
the  Court  seemed  to  consider  that  those  acts  were  of  a  political  charac- 
ter. The  defendant  demurred  to  the  bill ;  and  in  giving  judgment  upon 
the  demurrer.  Lord  Langdale  M.  R.  after  elaborately  reviewing  all  the 
authorities  and  arguments  upon  the  subject,  said:  "  Ilis  Majesty  the 
King  of  Hanover  is,  and  ought  to  be,  exempt  from  all  liability  of  being 
sued  in  the  Courts  of  this  country,  for  any  acts  done  by  him  as  King  of 
Hanover,  or  in  his  character  of  Sovereign  prince  ;  but  being  a  subject 
of  the  Queen,  he  is  and  ought  to  be  liable  to  be  sued  in  the  Courts  of 
this  country,  in  respect  of  any  acts  and  transactions  done  by  him,  or  in 
which  he  may  have  been  engaged,  as  such  subject.  And  in  respect  of 
an}'  act  done  out  of  the  realm,  or  any  act  as  to  which  it  may  be 
doubtful  *whether  it  ought  to  be  attributed  to  the  character  of  *142 
Sovereign,  or  to  the  character  of  sulyect,  it  appears  to  me,  that 
it  ought  to  be  presumed  to  be  attributed  rather  to  the  character  of  Sov- 
ereign, than  to  the  character  of  subject."  ^  Accordingly,  as  it  did  not 
appear  that  the  alleged  acts  and  transactions  of  the  defendant  were  of 
such  a  description  as  could  render  him  liable  to  be  sued  in  this  country, 
the  demurrer  was  allowed.  It  further  appears  from  the  last-mentioned 
case,  that  as  a  Sovereign  prince  is  prima  facie  entitled  to  special  immu- 
nities, it  ought  to  appear  on  the  bill  that  the  case  is  not  one  to  which 
such  special  immunities  extend.^ 

There  have,  moreover,  been  cases  in  which,  the  Court  being  called 
upon  to  distribute  a  fund  in  which  some  foreign  Sovereign  or  State  ma^ 
have  had  an  interest,  it  has  been  thought  expedient  and  proper  to  make 
such  Sovereign  or  State  a  party.  The  effect  has  been  to  make  the  suit 
perfect  as  to  parties,  but,  as  to  the  Sovereign  made  a  defendant,  the 
effect  has  not  been  to  compel,  or  attempt  to  compel,  him  to  come  in 
and  submit  to  judgment  in  the  ordinary-  course,  but  to  give  him  an 
opportunity  to  come  in  and  claim  his  right,  or  establish  his  interest  in 
the  subject-matter  of  the  suit.^ 

With  regard  to  Ambassadors,  by  Stat.  7  Anne,  c.  12,  all  writs  and 
processes  sued  forth  and  prosecuted,  whereby  the  person  of  any  Am- 
bassador, authorized  and  received  as  such  by  her  Majesty,  may  be 
arrested  or  imprisoned,  or  his  goods  distrained,  seized,  or  attached, 
are  to  be  deemed  to  be  utterly  null  and  void.  This  Act  professes  to 
be,  and  has  frequently  been  adjudged  to  be,  declaratory,*  and  in  con- 
firmation of  the  Common  Law  ;  and,  as  Lord  Tenterden  said,*  "  it  must 
be  construed  according  to  the  Common  Law,  of  which  the  law  of  nations 

1  5  Beav.  57.  governmpnt,  the  suit  fails.    Gladstone  v.  Otto 

2  See  6  Beav.  58.  man  Bank,  1  H.  &  M.  .^06;  Smith  v.  Wegue 
8  Ihkl.  39.     In  Gladstone  v.  Musurus  Bey,       lin,  15  W.  K.  5.'i8 ;  L.  R.  8  Eii.  198.1 

1  H.  &  M.  495;  9  Jur.  N.  S.  71,  the  Sultan  4  ]  B.  &  C.  662. 

was  made  a  defendant,  but  did  not  appear.  6  Ibid. 

[If   the  Court  cannot  give  relief  against  the 

135 


*143       PERSONS  AGAINST  WHOM  A  SUIT  MAY  BE  INSTITUTED. 

must  be  deemed  a  part."     The  5th  section  of  the  Act  excepts  the  case 
of  a  bankrupt  m  the  service  of  an\-  Ambassador.^ 

Cases  have  frequently  occurred  in  wliich  an  Ambassador  has  himself 
been  a  subject  of  the  Sovereign  to  whom  he  was  accredited  ;  and,  not- 
withstanding some  difference  of  opinion,  it  seems  to  be  considered,  that 
such  an  Ambassador  would  not  enjoy  a  perfect  immunity  from  legal 
process,  but  would  enjoy  an  immunit}-  extending  only  to  such  things  as 
are  connected  with  his  office  and  ministry',  and  not  to  transactions  and 
matters  wholly  distinct  and  independent-  of  his  office  and  its  duties.'' 


*l-i3         *  Section  IV.  —  Corporations  and  Joint- Stock  Companies. 

It  has  been  stated  before,^  that  corporations  aggi'egate  must  be  sued 
by  their  corporate  name,  that  is,  by  theu*  name  of  foundation :  though 
it  has  beeu  said  that,  if  a  corporation  be  known  b}'  a  particular  name, 
it  is  sufficient  to  sue  it  b}'  that  name."^  This,  however,  must  be  confined 
to  the  case  of  a  corporation  by  prescription  ;  for  in  other  cases,  where 
the  commencement  of  it  appears  by  the  record,  it  can  have  no  other 
name  hy  use  than  that  under  which  it  has  been  incorporated,  and  the 
Court  will  not  permit  it  to  be  sued  b}-  any  other  name.^ 

A  corporation  aggregate  which  has  a  head  cannot  be  sued  without  it : 
because  without  its  head  it  is  incomplete.^  It  is  not,  however,  neces- 
sar}^  to  mention  the  name  of  the  head  ;  ^  nor  is  it  in  general  proper  to 
make  individual  members  of  aggregate  corporations  parties  by  their 
proj^er  Christian  and  surnames :  though  cases  may  occur  where  this 
will  be  permitted,  for  the  purpose  of  compelling  a  disco ver^'  from  them 
of  some  fact  which  may  rest  in  their  own  knowledge.  Thus,  in  the 
case  put  bj'  Lord  Eldon,  in  Dummer  v.  The  Corporation  of  Ghippenham^^ 
of  an  individual  corporator  whose  estate  was  charged  with  a  rent  or 
pa^-ment  to  a  charitable  use,  of  which  the  corporation  had  the  man- 
agement, and  who  had  obtained  possession  of  the  deed,  and  had 
destroyed  or  cancelled  it,  his  Lordship  was  of  opinion  that,  upon  an 
information  for  the  purpose  of  having  the  estate  of  the  charity  properly 

8  See  as  to  this  statute,  Service  v.  Casta-  an  adjudication  in  banlcruptcy  against  a  cor- 

neda,   2  Coll.  50 ;  Taylor  v.   Best,  li  C.  B.  poration  by  its  original  name,  after  a  legisla- 

487  ;  18  Jur.  402 ;  see  also  Gladstone  v.  Musu-  tive  change  of  name,  was  held  valid.] 
rus  Bey,  u6j  sup.,  in  which  V.  C.  Wood  held  *  2  Bac.   Ab.   tit.   Corp.   (E.)  PL  2.      In 

on   this   statute,  that  a  foreign  ambassador  Daugars  «.  Hivaz,  28  Beav.  2;53,  249;  6  Jur. 

cannot  be  impleaded  before  an  English  tri-  N.  S.  854,  it  was  held,  that  the  corporation  of 

bunal.  the  French  Protestant  Church  having  become 

7  6  Beav.  52.     Aa  to  the  rights  and  ex-  divided  into  separate  churches,  and  there  be- 

emjitions  of  Ambassadors,  see  1  Kent,  38  et  ing  no  public  officer  at  the  head  of  the  corpo- 

stq.  182.  ration,  the  bill  was  properly  filed  against  the 

1  Ante,  p.  21.  governing  body  of  the  particular  church,  and 

2  Attorney  -  General  v.  Corporation  of  not  against  the  corporation  by  its  corporate 
Worcester,  2"  Phil.  3;  1  C.  P.  Coop.  t.  Cott.  name. 

18.  6  3  Salk.  103 ;  1  Leon.  307. 

3  Ibi/l.     See    ante,    21,    note.     [But  see  6  14  Ves.  245,  254. 
Aleimnder  v.  Berney,  1  Stew.  Eq.  90,  where 
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administered  by  the  corporation,  it  would  be  perfectly  competent  to 
call  upon  the  mayor,  if  he  was  the  individual  implicated  in  that  conduct, 
not  only  to  answer  with  the  rest  under  their  common  seal,  but  also  to 
answer  as  to  the  circumstances  relative  to  the  deed  supposed  to  be  in 
his  hands.  So  also,  in  the  principal  case,  which  was  that  of  a  bill  by 
a  schoolmaster  against  a  corporation  who  were  trustees  of  a  charity,  to 
be  relieved  against  a  resolution  of  the  trustees  by  which  he  was  deprived 
of  his  office  of  schoolmaster,  on  the  ground  that  the  resolution  had  been 
pronounced  by  five  of  the  members  of  the  cor]Doration,  from  improper 
motives  with  reference  to  a  parliamentary  election,  to  wliich  bill 
the  five  *members  were  made  parties,  for  the  purpose  of  obtain-  *144 
ing  from  them  an  answer  upon  oath  as  to  their  alleged  improper 
conduct,  a  demurrer,  which  had  been  put  in  by  these  five  members  on 
the  gi-ound  that  no  title  was  shown  to  the  discovery  against  them,  was 
overruled  by  Lord  Eldon.  And  in  the  case  of  the  Attorney-  General 
v.  Wt'lson,^  a  corporate  bod}',  suing  both  as  plaintiff  and  relator,  sus- 
tained a  suit  against  five  persons,  formerly  members  of  the  corporation, 
in  respect  of  unauthorized  acts  done  by  them  in  the  name  of  the  cor- 
poration.^ 

It  has  been  thought  that,  as  a  corporation  can  sue  within  a  for- 
eign jurisdiction,  there  is  no  reason  why  it  may  not  be  sued  without 
its  jurisdiction,  in  the  same  manner,  and  under  the  same  regula- 
tions, as  domestic  corporations ;  ^  and  accordingly,  in  some  States, 
foreign  corporations  have  been  held  to  answer  to  action  in  their 
Courts.* 

The  practice  of  making  the  officers  or  servants  of  a  coq^oration  par- 
ties to  a  suit,  for  the  purpose  of  eliciting  from  them  a  discovery,  upon 
oath,  of  the  matters  charged  in  the  bill,  has  been  too  frequently  acted 

1  C.  &  P.  1,  21;  Angell  &  Ames,  Corp.  subject  to  attachment,  in  like  manner  as 
§  676.  residents   of    other   States   having   property 

2  There  are  cases  in  which  a  bill  in  Equity  in  that  State  are  liable  to  be  sued  and 
will  lie  against  a  corporation  for  diverting  or  their  property  to  be  attached.  Genl.  Sts. 
misapplying  its  funds  or  credit,  &c.,  by  one  of  Mass.  c.  68.  §  15;  Silloway  v.  Colum- 
of  its  members.  Cunliffe  v.  Manchester  and  bian  Ins.  Co.,  8  Grav,  199 ;  see  Libbv  v. 
Bolton  Canal  Co.,  1  My.  &  K.  131,  note.  [See  Hodgdon,  9  N.  H.  .394;  Moulin  v.  Ins. 
ante,  26,  n.  1,  and  infra,  213,  n.  4.  The  com-  Co.,  4  Zabrisk.  222;  Thomas  v.  ^lerchants' 
pany  is  a  necessary  party  to  a  bill  by  a  policy-  Bank,  9  Paige,  215  ;  Nash  v.  Rector,  iS:c. 
holder  against  the  officers  of  a  mutual  insur-  of  the  Evangelical  Lutheran  Cluirch,  1 
ance  company,  who,  having  funds  to  pay  the  Miles,  78;  Peckham  v.  North  Parish  in  Ilav- 
plaintiff's  loss,  neglected  to  pay  it,  and  fraud-  erhill,  16  Pick.  274;  Erickson  v.  Nesmith,  4 
ulently  applied  the  funds  to  other  purposes.  Allen,  237. 

LjTiian  V.  Bonney,  101  Mass.  562.    And  see,  But  in  Williston  v.  Mich.  Southern  and 

as  to  the  necessity  of  making  corporation  a  Northern  Ind.  R.  R.  Co.,  13  Allen,  400,  it  was 

party,  Davenport  v.  Dows,  18  Wall.  626.]  held  that  no  equitable  relief  can  begrauti-d  in 

8  Bushel   V.  Commonwealth   Ins.  (^Jo.,  15  Massachusetts  against  a  foreign  corporatinn 

Serg.    &  R.  176;   Angell  &  Ames,  Corp.  §  which  has  neither  officers  nor  place  of  busi- 

402.  ness  in  Massachusetts,  for  a  failure  to  dcclaro 

*  Day  r.  Essex  County  Bank,  13  Vt.  97;  and  pay  dividends  according  to  the  stipula- 

St.  Louis  Perpetual  Ins.  Co.  v.  Cohen,  9  Mis-  tions  of  their  certificates  of  stock.     Service  of 

sou.  422;  [Hadley  v.  Freechnan's  Sav.  &  Tr.  the  writ  had  been  made  in  this  case  only  liy 

Co.,  2  Tenn.  Ch.  l22.]  trustee  process,  attaching  funds  in  the  hands 

Corporations  created  by  any  other  State,  of  tlie  debtors  of  tin-  ih  tiiidauts  in  Massaclui- 

having  property  in  Massachusetts,  shall  be  setts.     See  Stephensuu  v.  Davis,  56  Maine, 

liable  to  be  sued,  and  their  property  shall  be  73. 
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upon  and  acknowledged  to  be  now  a  matter  of  doubt.*  The  first  ease 
which  occurs  ujjon  the  point  is  an  anon3-inous  one,  in  Vernon,'^ 
*145  where  a  bill  having  been  filed  against  a  *corporation  to  discover 
writings,  and  the  defendants  answering  under  their  common  seal, 
and  so,  not  being  sworn,  would  answer  nothing  to  their  prejudice,  it 
was  ordered  that  the  clerk  of  the  compan}^,  and  such  principal  members 
as  the  plaintiff  should  think  fit,  should  answer  on  oath,  and  that  the 
Master  should  settle  the  oath.  In  the  case  of  Glasscott  v.  Copper  Miners' 
Company,^  the  plaintiff  was  sued  at  Law  b}^  a  body  corporate,  and  filed 
his  bill  for  discover}-  only :  making  the  governor,  deputy-chairman,  one 
of  the  directors,  and  the  secretary  of  the  company  co-defendants  with 
the  company.  It  was  objected,  upon  demurrer  to  the  bill,  that  an  officer 
of  a  corporation  could  not  be  made  a  co-defendant  to  a  bill  which  sought 
for  discovery  only,  or,  at  any  rate,  that  individual  members  could 
not  be  joined  as  defendants  with  the  corporation  at  large  ;  but  the 
demurrer  was  overruled.^ 

It  may  be  observed  here,  that,  where  the  oflScer  of  the  corporation 
from  whom  the  discovery  is  sought  is  a  mere  witness,  and  the  facts  he 
is  required  to  discover  are  merely  such  as  might  be  proved  by  him  on 
his  examination,  he  ought  not  to  be  made  a  party.  Thus,  where  an 
oflEicer  of  the  Bank  of  England  was  made  a  party,  for  the  purpose  of 
obtaining  from  him  a  discovery  as  to  the  times  when  the  stock 
*1-16     in  question  in  the  cause  had  been  transferred,  and  *he  demurred 

6  Ld.  Red.  188,  189.  dividual  interest  in  the  suit,  and  no  relief  can 

7  1  Vera.  117  ;  but  the  answer  cannot  be  be  had  against  them.  Wright  v.  Dame,  1  Met. 
read  against  the  Corporation  :  Wvch  v.  Meal,       237  ;  Cartwright  v.  Hateley,  1  Sumner's  Ves. 

3  P.  Wms.  310,  312;  Gibbons  v.  Waterloo  293,  note  (1);  Le  Texier"  r.  Margrave  and 
Bridge  Company,  1  C.  P.  Coop.  t.  Cott.  385;  Margravine  of  Anspach,  5  Ves.  322;  Fenton  v. 
WacFeer  v.  East  India  Co.,  29  Beav.  300;  7  Hughes,  7  Sumner's  Ves.  287,  Perkins's  note 
Jur.  N.  S.  350.  (rtV  Brumlev  v.  Westchester  Co.  Manuf.  Co., 

1  n  Sim.  305;    see  Attornev-General  v.  1  John.  Ch.  366;  Vermilvea  «;.  Fulton  Bank 

Mercers'  Co.,  9  W.  R.  83;  Attorney-General  1   Paige,  37;  Walker  r.'Hallett,  1  Ala.  (N. 

V.  East  Dereham  Corn    Kxchange ,  5  W.  R.  S.)  379;  Kennebec  and  Portland  R.  R.  Co.  v. 

486;  Ranger  v.  Great  Western  Railwav  Co.,  Portland  and  Kennebec  R.  R.  Co.,  54  Maine, 

4  De  G.  &  J.  74 ;  5  Jur.  N.  S.  1191 ;  Harvev  173,  184 ;  see  Garr  v.  Bright,  1  Barb.  Ch.  157 ; 
V.  Beckwith,  2  H.  &  M.  429 ;  Pepper  v.  Masters  v.  Rossie  Galena  Lead  Mining  Co.,  2 
Green,  !6.  478 ;  see  also  Moodaley  i;.  Morton,  Saudf.  Ch.  301;  Mclntvre  v.  Trustees  of 
1  Bro.  C.  C.  469.  It  should  be  observed  here,  Union  College,  6  Paige,  229  ;  Many  v.  Beek- 
that  Lord  Eldon,  in  Dumijier  v.  The  Corpora-  man  Iron  Co.,  9  Paige,  188;  Governor  &  Co. 
tion  of  Chippenham,  14  Ves.  254,  mentioned  of  the  Copper  Mines,  5  Lond.  Jur.  264;  Bev- 
it  as  his  opinion,  that  the  case  of  Stewart  ».  ans  v.  Dingman's  Turnpike,  10  Barr,  174; 
The  East  India  Company,  2  Vern.  380,  in  McKim  v.  Odom,  3  Bland,  421;  United 
•which  a  demurrer  to  a  b"ill  against  the  com-  States  of  America,  v.  Wagner,  L.  R.  2  Ch. 
pany  and  one  of  its  servants,  is  reported  to  Ap.  587,  588;  Frioleau  v.  United  States  of 
have  .been  allowed,  is  a  misprint;  and  that,  America,  L.  R.  2  Eq.  667,  668.  The  reason 
instead  of  stating  that  the  demurrer  was  for  the  relaxation  of  the  general  rule,  that  a 
allowed  without  putting  them  to  answer  as  to  mere  witness  cannot  be  made  defendant  in  the 
matter  of  fraud  and  contrivance,  which  is  case  of  a  corporation,  is  that  the  answer  of  a 
nonsense,  it  should  have  been,  that  the  de-  corporation  is  not  put  in  under  oath,  and  that 
murrer  was  disallowed,  with  liberty  to  insist  hence  an  answer  is  required  from  some  per- 
by  their  answer  that  they  should  not  be  com-  son  or  persons  capable  of  making  a  full  dis- 
pelled to  answer  the  charges  of  fraud,  &c. ;  covery,  as  the  agents  or  the  officers  of  a  cor- 
thiscase,  however,  appears  to  be  correctlv  re-  poration.  Howell  v.  Arkmore,  1  Stock.  (N. 
ported,  see  M'Intosh  v.  Great  Western  kail-  J.)  92;  [Lindsley  v.  James,  3  Coldw.  485; 
way  Company,  2  De  G.  &  S.  770.  Smith  v.  St.  Louis  Mut.  Life  Ins.  Co.,  2  Tenn. 

'■*  Officers  and  members  of  a  corporation  Ch.  599.  Under  the  Judicature  Act,  the 
may  be  made  parties  to  a  bill  so  far  as  the  bill  officers  of  a  corporation  cannot  be  made  de- 
eeeks  for  discovery,  though  they  have  no  in-      fendants.  Wilson  v.  Church,  9  Ch.  Div.  552.] 
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to  the  bill,  Sir  John  Leach  V.  C.  allowed  the  demurrer,  on  the  ground 
that  the  officer  was  in  that  case  merely  a  witness.^ 

But  although  it  is  not  an  unusual  practice  to  make  the  clerk  or  other 
principal  officer  of  a  corporation  a  party  to  a  suit  against  such  corpora- 
tion, for  the  purpose  of  eliciting  from  him  a  discovery  of  entries  or 
orders  in  the  books  of  the  corporation,  yet,  where  such  is  not  the  case, 
it  is  still  the  duty  of  the  corporation,  when  informed  by  the  bill  or 
information  of  the  nature  and  extent  of  the  claims  made  upon  it,  if 
required  to  put  in  an  answer,  to  cause  diligent  examination  to  be  made 
before  putting  in  the  answer,  of  all  deeds,  papers,  and  muniments  in 
their  possession  or  power,  and  to  give  in  their  answer  all  the  informa- 
tion derived  from  such  examination ;  and  it  was  said  by  Sir  John 
Leach  M.  R.  that  if  a  corporation  pursue  an  opposite  course,  and  in 
their  answer  allege  their  ignorance  upon  the  subject,  and  the  informa- 
tion required  is  afterwards  obtained  from  the  documents  scheduled  to 
their  answer,  the  Court  will  infer  a  disposition  on  the  part  of  the  cor- 
poration to  obstruct  and  defeat  the  course  of  justice,  and  on  that 
ground  will  charge  them  with  the  costs  of  the  suit.'^ 

Where  a  suit  is  instituted  against  a  corporation  sole,  he  must  appear 
and  defend,  and  be  proceeded  against  in  the  same  manner  as  if  he  were 
a  private  individual.  But  where  corporations  aggregate  are  sued  in 
their  corporate  capacity,  they  must  appear  by  attorney,  and  answer 
under  the  common  seal  of  the  corporation  ;  ^  however,  those  of  the  cor- 
poration who  are  charged  as  private  individuals,  must  answer  upon  oath. 

If  the  majority  of  the  members  of  a  corporation  are  ready  to  put  in 
their  answer,  and  the  head  or  other  person  who  has  the  custody  of  the 
common  seal,refuses  to  affix  it,  application  must  be  made  to  the  Court  of 
Queen's  Bench  for  a  mandamus  to  compel  him,  and  in  the  mean  time  the 
Court  of  Chancery  will  stay  the  process  against  the  corporation.^ 

*  It  may  be  here  stated,  that  by  the  7  Will.  IV.  and  1  Vic.  c.  73,     *147 
her  Majest}^  is  enabled  to  grant  letters-patent  constituting  com- 
panies, and  providing  that  the  company  thereby  constituted  shall  be  sued 
by  one  of  the  public  officers  of  the  company  appointed  for  that  purpose.^ 

By  the  Companies  Act,  1862,  every  company  constituted  under  that 

1  How  V.  Best,  5  Mad.  19.  A  mere  wit-  13  Gratt.  40 ;  Fulton  Bank  v.  New  York  and 
ness  ought  not  to  be  made  a  party  to  a  bill,  Sharon  Canal  Co.,  1  Paige,  311 ;  Yerniilyea 
although  the  plaintiff  may  deem  his  answer  v.  Fulton  Bank,  1  Paige,  37 ;  Hansom  v. 
more  satisfactory  than  his  examination.  Stonington  Savings  Bank.  2  Beasley  (N.  J.), 
^tory  Eq.  PI.  §§  23-1,  519,  and  note;  2  Story  212;  Cooper's  Eq.  PI.  325;  Story  Eq.  PI. 
Eq.  "Jur.  §  1499;  Wigram,  Discovery  (Am.  §874;  3  Hoff.  Ch.  Pr.  239.  They  may  make 
ed.),  p.  165,  §  235;  Hare,  65,  68,  73,  76;  and  adopt  any  seal  jaro  hacvice.  Ransom  r. 
Newman  v.  Godfrey,  2  Bro.  C.  C.  (Perkins's  Stonington  Savings  Bank,  supra  ;  Mill-dam 
ed.),  .332;  Howell  v.  Ashmore,  1  Stock.  (N.  Foundry  ».  Hovey,  21  Pick.  417;  [Hendee  «. 
J.)  82  ;  see  Wright  v.  Dame,  1  Met.  237  ;  Post  Pinkerton,  14  Allen,  381.]  The  answer  of  a 
V.  Boardman,  10  Paige,  580 ;  Norton  v.  corporation  should  be  signed  by  the  President. 
Woods,  5  Paige,  251.  It  is  usual  for  the  Secretary'  or  Cashier  to  sign 

2  Attorney-General  v.  The  Burgesses  of  it  also.  1  Barb.  Ch.  Pr.  156  ;  [L.  K.  6  C.  B. 
East  Retford,  2  M.  &  K.  40.  411.] 

8  1  Grant  Ch.  Pr.  120;  Brumley  v.  West-  *  Hex.  v.  Wj^ndham,  Cowp.  37*  ;  2  Bac. 

Chester    Manuf.    Society,  1   John.  Ch.  366;      Ab.  tit.  Corp.  (E.)  2. 
Bait.  &  Ohio  R.R.  Co.  v.  City  of  Wheeling,  i  See  ante,  p.  25. 

139 


*148       PERSONS  AGAINST  WHOM  A  SUIT  MAY  BE  INSTITUTED. 

Act  is,  upon  certificate  of  incorporation,  constituted  a  body  corporate, 
by  the  name  prescribed  in  ttie  memorandum  of  association  ;  and  capable 
forthwith  of  exercising  all  the  functions  of  an  incorporated  company-, 
and  having  perpetual  succession  and  a  common  seal.^ 

The  process  for  compelling  the  appearance  or  answer  of  a  corpoi'ation 
will  be  found  in  futui'e  chapters.' 

The  Bank  of  England  was  formerly  a  necessary  party  to  a  suit  relat- 
ing to  any  stock  standing  in  its  books,  either  for  the  purpose  of  com- 
pelling or  authorizing  it  to  suffer,  or  of  restraining  it  by  injunction  from 
permitting,  a  transfer  of  such  stock ;  but  now,  the  Court  has  power  to 
make  an  order  to  such  effect,  although  the  Bank  is  not  made  a  party  ;  ^ 
and  if  the  Bank  is  made  a  party  in  such  a  case,  the  plaintiff  will  be 
ordered  to  paj-  the  costs  occasioned  thereby.^ 

Before  the  Court  will  make  an  order  on  the  Bank  in  these  cases,  a 
certificate  signed  b}'  their  accountant  that  the  fund  in  question  is  stand- 
ing in  the  name  of  the  part}',  or  of  the  person  of  whom  he  is  the  repre- 
sentative, must  be  produced  ;  and  the  Bank  is  required  to  deliver  this 
certificate  to  the  solicitor  of  the  party  applying.^ 

It  may  here  be  observed,  that  where  money  in  the  public  funds,  or  the 
stock  of  anj'  compau}*,  is  the  subject  of  dispute  between  two  parties, 
the  Bank  or  companj-,  if  they  desire  to  apply  to  the  Court  of  Chancery 
for  protection,  should  do  so  by  filing  a  bill  of  interpleader.'' 

It  is  also  to  be  observed,  that  the  Bank  of  England  is  not  bound  to 
take  notice  of  any  trust  affecting  public  stock  standing  in  their 
*148  *  books  :  all  that  they  have  to  do  is  to  look  to  the  legal  estate  ; 
and  therefore,  if  the  person  entitled  to  the  legal  estate  applies 
for  a  transfer  to  himself,  the  Bank  must  permit  the  transfer,  and  are 
not  bound  to  look  fui'ther  to  see  whether  the  stock  is  trust  stock. ^ 
Upon  this  ground,  where  a  bill  was  filed  against  the  Bank,  to  compel 
them  to  make  good  the  deficienc}'  in  a  sum  of  stock  which  had  been 
specifically  bequeathed  to  a  trustee,  who  was  also  the  executor,  and 
which  had  been  transferred  to  the  trustee  and  executor,  and  af- 
terwards sold   out  by  him,  it  was  dismissed   as   against   the   Bank.^ 

2  25  &  26  Vic.  c.  89,  §  18 ;  and  see  ante,  p.  6  39  &  40  Geo.  III.  c.  36,  §§  1,  2. 

26.     As  to  the  personal  liability  to  costs  of  7  Birch  v.  Corbin,   1  Cox,  144 ;    [Mills  v. 

the  directors  of  a  limited  company,  sued  with  Townsend.  109  Mass.  115;  State  Ins.  Co.  v. 

the  company,  see  Belts  v.  De  Vifre,  5  N.  R.  Gennett,  2  Tenn.  Ch.  82.]     With  respect  to 

165,   V.   C.   W.;    11  Jur.  N.  S.  9,   and  for  the  right  of  the  Bank  of  England  to  apply  to 

form  of  order  therein,  see  ib.  217.  a   Court   of  Equity   to   restrain   anv  m'tum 

3  Saepost,  Chap.  VIII.  §  4,  and  Chap.  X.  brought  against  it  by  an  executor  or  othir 
§  2.  person  having  a  legarright  to  call  for  a  traus- 

4  .39  &  40  Geo.  III.  c.  36.  Where  the  fer  of  funds,  see  Bank  of  England  v.  Lunn, 
Bank  has  an  interest,  or  discovery  from  it  is  15  Ves.  509,  577,  and  the  cases  there  cited  : 
sought,  it  must  be  made  a  party,  see  §  2;  and  Cochrane  v.  O'Brien,  2  Jo.  &  Lat.  380;  Des- 
see  Temple  v.  Bank  of  Engl.and,  6  Ves.  770,  borough  v.  Harris,  5  De  G.,  M.  &  G.  439;  1 
772  ;  Edridgei;.  Edridge,  3  Mad.  386  ;  Perkins  Jur.  N.  S.  986. 

V.  Bradley,  1  Hare,  219,  232 ;  Hammond  v.  1  See  Fisher  v.  Essex  Bank,  5  Gray,  37-3, 

Neame,  1  Swanst.  35,  38;  Ross  v.  Shearer,  377,    378.      [Memphis   Appeal   Pub.  "Co.   v. 

5  Mad.  4.58;  Gould  v.  Kemp,  2  M.  &  K.  304,  Pike,  9  Heisk.  697;  State  Ins.  Co.  v.  Sax,  2 

311 ;  Gladstone  v.  Musurus  Bay,  1  H.  &  M.  Tenn.  Ch.  507.1 
495 :  9  Jur.  N.  S.  71.  i  Ilartga  v.  Bank  of  England,  3  Ves.  55, 

''  Edridge  «.  Edridge,  uhi  sup. ;  Perkins  v.  58. 
Bradley,  ubi  sup. 
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Upon  the  same  principle,  where  the  Bank  filed  a  bill  against  the  execu- 
tors of  a  will  to  restrain  their  proceeding  in  an  action  brought  })y  tlicm 
against  the  Bank,  in  consequence  of  their  refusal  to  permit  a  transfer  to 
the  executors  of  stock,  part  of  the  testator's  residuary  estate,  whicii 
had  been  bequeathed  to  them  upon  certain  trusts,  the  injunction  was 
dissolved,  on  the  ground  that  the  Bank  had  a  good  defence  at  Law.^ 

It  may  be  further  observed,  that,  by  the  1  &  2  Geo.  I.  c.  19,  §  90, 
by  which  the  management  of  the  public  stocks  or  annuities  was  first 
given  to  the  Governor  and  Company  of  the  Bank  of  England,  the  stock 
created  by  that  Act  was  declared  to  be  personal  estate  ;  and  it  was 
provided  that  any  person  possessed  of  such  stock  or  annuities  might 
devise  the  same  by  will  in  writing,  attested  by  two  or  more  credible 
witnesses.  These  clauses  were  repeated  in  all  subsequent  Acts  creating 
stocks  of  this  nature,  and  gave  rise  to  considerable  discussion  as  to 
whether  the  Bank  were  bound  to  take  notice  of  a  specific  devise  of 
stock,  attested  by  two  witnesses,  and  registered  according  to  the  pro- 
visions of  the  Acts,  and  whether  they  were  justified  in  resisting  a  claim 
to  such  stock  set  up  by  the  executor.*  This  doubt  is  now  removed : 
for  by  the  8  &  9  Vic.  c.  97,  it  is  enacted,  that  all  shares  of  public  stock 
standing  in  the  name  of  any  deceased  person  may  be  transferred  b}^ 
the  executors,  notwithstanding  any  specific  bequest  of  the  stock  so  to 
be  transferred. 

There  are  certain  means  provided  by  Statute,^  by  which,  upon  sum- 
mary application,  orders  may  be  obtained  restraining,  for  a  limited 
period,  the  transfer  of  stock  or  the  payment  of  dividends.  For  the 
practice  on  those  points,  the  reader  is  referred  to  the  chapter  on  Orders 
in  the  Nature  of  Injunctions.^ 


*  Section  V.  —  Persons  out  of  the  Jurisdiction  of  the  Court.    *149 

Where  a  suit  affects  the  rights  of  persons  out  of  the  jurisdiction, 
the  Court  will  in  some  cases,  where  there  are  other  parties  con- 
cerned, proceed  against  those  other  parties  ;  and  if  the  absent  persons 
are  merely  passive  objects  of  the  judgment  of  the  Court,  or  their  rights 
are  incidental  to  those  of  the  parties  before  the  Court,  a  complete  deter- 
mination maybe  obtained  without  them.  ^     Thus,  in  Attorney- General 

8  Bank  of  England  v.  Moffatt,  3  Bro.  C.  C.  l  Ld.   Red.   31,    32 ;    and   see    Powell   v. 

260 ;  5  Ves.  668,  and  note ;  and  see  Bank  of  Wright,  7  Beav.  444,  450 ;  Fell  v.  Brown,  2 

England  «.  Parsons,  5  Ves.  665.  Bro.  C.  C.  (Perkins's  ed.)  276,  and  notes; 

*  Pearson   v.    Bank   of  England,  2   Bro.  Lucas  v.  Bank  of  Darien,  2  Stewart,  280  :  Jov 

C.  C.  529  ;  2  Cox,  175  ;  Bank  of  England  v.  v.  Wirtz,  1  Wash.  C.  C.  517  ;  Erickson  v.  Ncs- 

Parsons,  ubi  siip.  ;  Austin  v.  Bank  of  Eng-  mith,  46  N.   H.   371.     The  general    rule  is 

land,  8  Ves.  522;  Bank  of  England  v.  Lunn,  stated  in  Lawrence  v.  Rokes,  53  Maine,  110; 

15  Ves.  569 ;  Franklin  v.  Bank  of  England,  see   Vose  v.   Philbrook,  3   Storv,  347 ;    Van 

1  Russ.  57.5,   382;   and  see  9  B.  &  C.  156,  Reimsdvke  v.  Kane,  1  Gall.  371;  Bailcv  v. 

Wms.  Exors.  p.  725.  Inglee,  2  Paige,  278.     [If  the  absent  party  is 

5  5  Vic.  c.  5,  §§  4-6;  Ord.  XXVIL  so  concerned  in  the  subject-matter  that  a  decree 

6  See/)os^,  Chap.  XXXVIL  between  the  iuunediate   litigants  cannot  be 
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at  the  relation  of  the  University  of  Glasgow  v.  Baliol  College,^  which 
was  an  information  filed  to  impeach  a  decree  made  in  1699,  on  a  former 
information'  bj-  the  Attorney-General  against  the  trustees  of  a  testator, 
his  hoirs-at-law  and  others,  to  establish  a  will  and  a  charity  created  by 
it,  alleging  that  the  decree  was  contrary  to  the  will,  and  that  the 
University  of  Glasgow  had  not  been  made  a  party  to  the  suit :  Lord 
Ilardwicke  overruled  the  latter  objection,  as  the  Universit}^  of  Glasgow 
was  a  corporation  out  of  the  reach  of  the  process  of  the  Court,  which 
circumstance  warranted  the  proceedings,  without  making  that  body  part}' 

to  the  suit. 
*150         *  And  so,  where  a  bill  was  filed  for  the  recovery  of  a  j(jint  debt 

against  one  of  two  partners,  the  other  being  out  of  the  kingdom, 
the  question  before  the  Court  was :  whether  the  defendant  should  pay 
the  whole  or  only  a  moiety  of  the  debt ;  and  Lord  Hardwicke  was  of 
opinion  that  he  ought  to  pay  the  whole. ^     Upon  the  same  principle,  a 


made  without  seriously  affecting  his  rights,  the 
Court  will  refrain  from  proceeding  further. 
Cassidv  v.  Sliimmin,  122  Mass.  406;  Mc- 
Pike  v.  Wells,  54  Miss.  130 ;  Hill  v.  Proctor, 
10  W.  Va.  59;  JIudgett  v.  Gager,  52  Me. 
541.1  "This  ground  of  exception,"  says  Mr. 
Justice  Story,  "is  peculiarly  applicable  to 
puits  in  Equity  in  the  Courts  of  the  United 
States,  which  suits  can  be  maintained  in  gen- 
eral only  by  and  against  citizens  of  different 
States.  If,  therefore,  the  rule  as  to  parties  were 
of  universal  operation,  many  suits  in  those 
Courts  would  be  incapable  of  being  sustained 
therein,  because  all  the  proper  and  necessary 
parties  might  not  be  citizens  of  different 
States ;  so  that  the  jurisdiction  of  the  Court 
would  be  ousted  by  any  attempt  to  join  them. 
On  this  account  it  is  a  general  rule  in  the 
Courts  of  the  I'nited  States  to  dispense,  if 
consistently  with  the  merits  of  the  case  it  can 
possibly  be  done,  with  all  parties,  over  whom 
the  Court  would  not  possess  jurisdiction." 
West  V.  Randall,  2  Mason,  196;  Russell  v. 
Clarke,  7  Cranch,  69,  98;  Milligan  v.  Mil- 
ledge,  3  Cranch,  220 ;  Simms  v.  Guthrie,  9 
Cranch,  19,  29;  Elmeudorf  v.  Tavlor,  10 
Wheat.  152;  Mallow  r.  Hinde,  12' Wheat. 
193;  Harding  v.  Handv,  11  Wheat.  103; 
Ward  v.  Arredondo,  1  Paine  C.  C.  413,  414. 
See  the  Act  of  Congress  on  this  subject, 
passed  Feb.  28,  1839,  c.  30,  §  1.  [and  now  Rev. 
St.  §  737  et  «•('(/.],  by  which  an  important 
alteration  has  been  effected.  |  But  if  the  per- 
son not  before  the  Court  be  indispensable,  the 
jurisdiction  fails,  notwithstanding  the  Act  of 
Congress  of  18-39,  30,  1  (Rev.  St.  §  737). 
Coiron  v.  Millaudon,  19  How.  113;  Williams 
V.  Bankhead,  19  Wall.  563.  See  U.  S.  Rev. 
St.  737  tt  seq. ;  Ober  v.  Gallagher,  93  U.  S. 
199 ;  Parsons  v.  Howard,  2  Woods,  1 ;  Kil- 
gour  V.  New  Orleans  Gas  Liglit  t^o.,  2 
Woods,  144:  Bronson  v.  Keokuk,  2  Dili. 
498.] 

But  a  decree  cannot  be  made  against  a 
defendant  personally  who  has  never  been  an 
inhabitant  of  the  .State,  or  served  with  pro- 
cess in  it.    Moody  v.  Gay,   15  Gray,   457; 


Spurr  V.  Scoville,  3  Cash.  578.  [See,  now, 
Pennoyer  v.  Neff,  95  U.  S.  714,  where  the 
power  of  the  Courts  of  a  State  to  render 
judgment  against  a  non-resident  are  fully 
and  ably  di.-^cusscd,  and  the  principles  which 
regulate  the  exercise  of  such  jurisdiction  de- 
termined. See  also  Moore  v.  Gennett,  2 
Tenn.  Ch.  375;  McEwen  v.  Zimmer,  Sup. 
Crt.  Mich.,  18  Law  Reg.  92.] 

A  bill  alleging  that  three  of  the  four  de- 
fendants were  not  inhabitants  of  the  State, 
will,  on  demurrer,  be  dismissed  as  to  them, 
when  no  service  has  been  made  on  them. 
Stephenson  v.  Davis,  56  Maine,  73.  The 
only  service  made  in  this  case  upon  the  par- 
ties demurring,  was  an  attachment  of  their 
real  and  personal  propertv.  See  Spurr  v. 
Scoville,  3  Cush.  578.  But  the  Court  will 
not  dismiss  a  bill  on  a  mere  suggestion  that 
certain  stockholders,  who  were  defendants, 
were  not  residents  of  the  State,  and,  there- 
fore, the  Court  had  not  jurisdiction  as  to  them. 
Wiswell  V.  .Starr,  50  .Maine,  381,  384.  In 
Postgate  V.  Pianies,  9  Jur.  N.  S.  456,  V.  C. 
S.,  a  demurrer  to  the  bill  of  a  married  woman 
to  enforce  her  equity  to  a  settlement,  on  the 
ground  that  lier  husl)and  was  only  made  a 
defendant  when  he  should  come  within  the 
jurisdiction,  was  overruled;  and  see  Jackson 
V.  Norton,  4  Jur.  N.  S.  1067 ;  7  W.  R.  4, 
M.  R.     [See  infra,  190.1 

2  Dec.  11,  1744;  Ld.  Red.  32,  n.  (u). 

8  Reported  in  9  Mod.  407. 

1  Darwent  v  Walton,  2  Afk.  510;  Erick- 
son  V.  Nesmith,  46  N.  H.  371.  This  rule,  that 
the  Court  can  proceed  to  a  decree  aganist 
those  parties,  who  are  within  tiie  jurisdic- 
tion, must  be  taken  with  tiie  (|ualifi(ati<ni  that 
it  can  be  done  without  manifest  injustice  to 
the  absent  party.  Story  Eq.  Pi.  §'§  78,  82; 
Milligan  v.  Milledge,  3  Cranch,  220;  Towie 
V.  Pierce,  12  Met.  329;  Lawrence  v.  Rokes, 
53  Maine,  110,  116. 

A  bill  seeking  an  adjustment  of  the  ac- 
counts between  tlie  part-owners  of  a  vessel, 
some  of  whom  rcpiiie  without  the  jurisdiction 
of  the  Court,  cannot  be  sustained,  unless  such 
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bill  ma}'  be  brought  against  one  factor  without  his  companion,  if  such 
companion  be  beyond  sea  ;  ^  and  where  there  were  two  executors,  one 
of  whom  was  beyond  sea,  and  a  bill  was  filed  by  a  residuary  legatee 
against  the  other,  to  have  an  account  of  his  own  receipts  and  pay- 
ments :  the  Court,  upon  an  objection  being  taken  at  the  hearing,  on 
the  ground  of  the  absence  of  the  co-executor,  allowed  the  cause  to 
go  on.' 

In  his  treatise  on  pleading,  Lord  Redesdale  sa3-s,  "  when  a  person 
who  ought  to  be  a  part}-  is  out  of  the  jurisdiction  of  the  Court,  that  fact 
being  stated  in  the  bill,  and  admitted  by  the  defendants,  or  proved  at 
the  hearing,  is,  in  most  cases,  a  sufficient  reason  for  not  bringing  him 
before  the  Court ;  and  the  Court  will  proceed,  without  him,  against  the 
other  parties,  as  far  as  circumstances  will  permit ;  "  *  and  on  this  prin- 
ciple, the  Court  has  frequently  made  decrees  without  prejudice  to  the 
rights  (if  any)  of  absent  parties,  or  reserving  all  questions  in  which 
they  were  interested,  and  determining  only  such  as  did  not  affect  them.^ 

In  bills  of  interpleader,  also,  a  plaintiff  may  proceed  with  his  suit  and 
obtain  an  injunction  against  a  part}'  resident  in  this  country,  although 
the  other  parties  claiming  the  property  are  out  of  the  jurisdiction.^  In 
such  cases,  however,  the  plaintiff  is  bound  to  use  prompt  diligence  to 
get  the  parties  who  are  absent  to  come  in  and  interplead  with  those  who 
are  present.  If  he  does  not  succeed  in  doing  so  within  a  reasonable 
time,  the  consequence  is,  that  the  party  within  the  jurisdiction 
must  have  that  which  is  represented  *  to  be  the  subject  of  com-  *151 
petition,  and  the  plaintiff  must  be  indemnified  against  any  pro- 
ceeding being  afterwards  taken  on  the  part  of  those  who  are  out  of  the 
jurisdiction.^  •  For  this  purpose,  "  if  the  plaintiff  can  show  that  he  has 
used  all  due  diligence  to  bring  persons  out  of  the  jurisdiction  to  con- 
tend with  those  who  are  within  it,  and  they  will  not  come,  the  Court, 
upon  that  default,  and  their  so  abstaining  from  giving  him  an  opportu- 
nity of  relieving  himself,  would,  if  they  afterwards  came  here  and 
brought  an  action,  order  service  on  their  attorney  to  be  good  service, 
and  enjoin  that  action  for  ever :  not  permitting  those  who  refused  the 
plaintiff  that  justice,  to  commit  that  injustice  against  him."  ^    Upon 

non-residents  are  summoned  to  answer,  or  it  Rogers    v.   Linton,    Bunb.   200;    Waller   v. 

appears  from  the  allefjations  in  the  bill  that  W alley,  1  Vern.  487;  Duxbiny  t).  Isiierwood, 

not  only  their  interests  will  not  be  prejudiced  12  W"  II.  821,  V.  ('.  W.;  Erickson  v.  Nes- 

by  the  decree,  but  also  that   the)'  were  not  mith,  46  N.  H.  371,376. 

nece.ssarj-  to  the  just  ascertainment  of  the  *  Wilhits   v.    Busby,    5   Beav.    193,   200; 

merits  of  the  case.     Mudgett  v.  Gager,   52  rowell  v.  Wright,  7  Beav.  444,  450;  Morley 

Maine,  541;  Fuller  v.  Benjamin,  23  Maine,  v.  Rennoldson,  2  Hare,  570,  585;  7  Jur.  938; 

255.     It  is  not  enough  for  the  bill  to  allege  Mores  v.  Mores,  6  Hare,  125,  127,  135;  12 

that  "  the  plaintiff   does  not  claim  there  is  Jur.  020;  see  Moody  v.  Gay,  15  Gray,  457. 

any  thing  due  to  him  from  said  non-residents;  ^  Stevenson  r.  Anderson,  2  Ves.  &  B.  407, 

or  that  he  does  not  seek  thereb\'  to  recover  411. 

anv  thing  from  them."     Mudgett  v.  Gager,  i  Ibid. 

supra.  2  Per  Lord  Eldon,  2  Ves.  &  B.  412;  see 

2  Cowslad  V.  Cely,  Prec.  Ch.  83.  also   Martinius   v.  Helnuith,   G.  Coon.  245, 

8  Jbid.  248;  reported  also  in  some  copies  of  2  Ves.  & 

*  Ld.  Red.  164;  see  also  Smith  v.  Hiber-  B.  412,  n.;  East  and  West  India  Dock  Coni- 

nian  Mine  Company,  1  Sch.  &  Lef.  238,  240;  pany  v.  Littledale,  7  Hare,  57. 
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the  same  ground  it  lias  been  determined,  that  where  a  part}'  to  a  bill 
of  interpleader,  who  has  been  served,  will  not  appear,  and  stands  out 
all  the  process  of  contempt,  the  bill  ma}'  be  taken  pro  confesso 
against  him,  and  he  will  be  decreed  to  interplead  with  the  other  defend- 
ants.* 

Where,  however,  the  person  who  is  out  of  the  jurisdiction  is  one 
whose  interests  are  principally  affected  by  the  bill,  the  Court  cannot 
proceed  in  his  absence,  even  though  the  parties  having  the  legal  estate 
are  before  the  Court ;  *  thus,  where  a  judgment  creditor,  who  had  sued 
out  an  elegit  upon  his  judgment,  filed  a  bill  for  equitable  execution 
against  real  estates,  which  were  vested  in  trustees  upon  certain  trusts, 
the  Court  would  not  proceed  with  the  cause,  because  the  equitable  ten- 
ant for  life,  subject  to  the  trusts,  was  abroad.^  Upon  the  same  princi- 
ple it  has  been  held,  that  bail  cannot  maintain  an  injunction  against  a 
creditor,  who  has  recovered  a  verdict,  where  the  principal  debtor  is  out 
of  the  jurisdiction.*^  In  a  case  where  a  contract  for  the  sale  of  an 
estate  in  the  West  Indies  had  been  entered  into  by  a  person  who  resided 
there,  and  had  got  into  possession  without  paying  the  purchase-money, 
and  a  suit  was  instituted  in  this  country  by  the  vendor  against  the  con- 
signees appointed  by  the  purchaser.  Lord  Lyndhurst  refused  to  enter- 
tain a  motion  for  a  receiver  of  the  proceeds  of  the  consignments,  on  the 
ground  that  the  purchaser,  who  was  the  principal  defendant,  was  abroad, 

and  had  never  been  served  with  a  suhpcena? 
*152         *  It  has  been  held,  that  a  receiver  of  a  mortgaged  estate  may 

be  appointed,  notwithstanding  the  absence  of  the  mortgagor. 
Thus,  in  the  case  of  Tanfield  v.  Irvine,^  an  application  for  a  receiver 
had  been  made  to  Sir  John  Leach  V.  C.  by  the  grantee  of  an  annuity, 
which  was  secured  by  an  equitable  charge  upon  an  estate  ;  and  though 
the  grantor  had  gone  abroad,  and  had  not  appeared  to  the  suit,  his 
Honor  refused  the  application,  on  the  ground  that  the  Court  had  not 
jurisdiction  to  deprive  a  man,  who  was  not  present,  of  the  possession 
of  his  estate  ;  but  upon  the  motion  being  renewed  before  Lord  Eldon, 
he  made  the  order  for  a  receiver,  but  guarding  it,  however,  in  such  a 
way  as  not  to  prevent  any  person  having  a  better  title  to  the  possession 
of  the  estate,  from  ousting  him  if  they  pleased.  His  Lordship  observed, 
that  he  did  not  see  why  the  rights  of  the  equitable  mortgagee  were  to 
be  taken  away,  by  the  circumstance  that  the  mortgagor  had  not  entered 

8  Fairbrother  v.  Prattent,  Dan.  Exc.  64;  Wheat.  193;  Lawrence  v.  Rokes,  53  Maine, 

and   the  decree,   ib.  69,  n.  (c).     Where  the  110,  113;  Spurr  r?.  Scoville,  3  Cash.  578. 

rights  of  a  defendant  in  Equity,  who  resides  6  Browne  v.  Blount,  2  \i.  &  M   88;  and 

out  of  the  State  and  has  had  notice  of  the  see  Kins'an  v.  Daniel,  7  Hare,  347;  M'Cal- 

suit,  but  does  not  appear  and  answer,  will  not  mont  v.  Kankin,   8  Hare,  1  ;    14  Jur.  475; 

be  prejudiced  bv  the  decree,  the  bill  may  be  Anderson  v.  Stathcr,  2  Coll.  209. 

taken  pro  con/tsso  as   to   him.      Adams   v.  6  Koveray  v.  Grayson,  3  Swanst.  145,  n, 

Stevens,  49  Maine,  362.  ''  Stratton  v.  Davidson,  1  R.  &  M.  484. 

*  Storv  Eq.  Fl.   §   81;  Fell  v.  Brown,  2  l  2  Russ.   149,    151  ;    see  also  (::oward  v. 

Bro.   C.  "C.  (Perkins's   ed.)  278,  279,  notes;  Chadwick,  ib.  634,  and  150,  n.;  Dowling  ». 

Joy  V.  Wirtz,  1  Wash.   (;.  G.   517;  Russell  Hudson,  14  Beav.  423,  and  cases  collected  m 

V.  'Clarke,  7  Cranch,  72;  Mallow  v.  Uinde,  12  the  note  thereto. 
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an  appearance,  and  could  not  be  compelled  to  do  so  ;  "^  and  that  a  second 
mortgagee  might  be  dela^yed  to  all  eternit}',  if  the  residence  of  the 
mortgagor  out  of  the  jurisdiction  were  to  have  the  eflect  which  the  Vice- 
Chancellor  had  given  it. 

It  is  usual,  in  cases  where  an}'  of  the  persons  who,  if  resident  in  this 
country-,  would  be  necessary  parties  to  a  suit,  are  abroad,  to  make  such 
persons  defendants  to  tlie  bill,  stating  the  fact  of  their  being  abroad  : 
which  fact,  unless  they  appear,  must  be  proved  at  the  hearing;  ^  and, 
notwithstanding  the  observation  of  Lord  Redesdale  cited  above,  it 
seems  that  the  admission  of  the  parties  before  the  Court  is  not  evidence 
on  which  the  Court  will  act.*  When  the  proof  of  this  fact  at  the  hear- 
ing is  not  such  as  to  satisfy'  the  Court,  the  usual  practice  is  to  direct  the 
cause  to  stand  over  for  the  purpose  of  suppl3ing  the  proper  evidence. ° 
In  some  cases,  however,  if  there  are  preliminarv  inquiries  or  accounts 
to  be  taken,  they  have  been  directed  to  be  proceeded  with  in  the  mean 
time  ;  ®  and  in  others,  an  inquiry  as  to  the  fact  has  been  directed.''  In 
Pen/old  V.  Kelly ^^  Sir  R.  T.  Kinderslc}'  V.  C.  refused  an  applica- 
tion *  for  leave  to  serve  a  defendant  coming  within  the  jurisdic-  *  153 
tion  after  decree,  and  against  whom  no  specific  relief  was  prayed, 
with  a  cop3'  of  the  bill. 

In  Capel  v.  ButJer,^  where  a  part}'  who  was  named  as  a  defendant, 
but  had  never  been  served,  appeared  by  counsel  at  the  hearing,  and 
consented  to  be  bound  b}'^  the  decree,  the  defect  arising  from  his  not 
having  been  served  was  held  to  be  cured. ^ 

In  some  cases,  where  a  defendant  has  been  abroad  during  the  pro- 
ceedings in  a  cause,  he  has  been  allowed  to  come  in  after  a  decree  has 
been  pronounced,  and  to  have  the  benefit  of  it,  without  the  process  of 
filing  a  supplemental  bill.  Thus,  in  Banister  v.  Wny^^  after  a  decree,, 
pronounced  in  a  suit  by  a  residuary  legatee,  establishing  a  will,  and 
directing  the  necessary  accounts,  others  of  the  residuary  legatees,  who 
were  abroad,  applied  to  have  the  benefit  of  the  decree,  submitting  to  be 
bound  by  it ;  and  an  order  was  made  by  Lord  Thurlow  (the}'  submitting, 
to  the  decree)  that  they  should  be  at  liberty  to  enter  their  appearance,. 

2  See  Fell  v.  Brown,  2  Bro.  C.  C.  (Per-  5  Egginton  v.  Burton.  1  Hare,  488,  n.;: 
kins'sed.)  278,  279,  and  note.s.  Smith  v.  Edwards,   16  Jur.  1.041,  V.  C.  S. 

3  Moodie  v.  Bannister,  1  Drew.  514;  see  As  to  necessary  evidence,  where  there  is 
Erickson  v.  Nesniith,  46  N.  H.  371  The  delay  between  the  making  and  drawing  iip' 
party  should  not  be  named  as  a  defendant  of  the  order,  see  Anon.,  9  L.  T.  N.  S.  674, 
"when  he  shall   come  within   the  juri.^dic-  M.  R. 

tion,"  but  as  being  "  out  of  the  jurisdiction  :  "  ^  Butler  v.  Borton,  5  Mad'.  40;  42";  Hughes 

see  Jackson  v.  Norton,   4  Jur.  N.  S.  10C7;  v.  Eades,  1  Hare,  486;  6  Jur.  255. 

7   W.    R.    4,    M.   R.;    Storv   Eq.   PI.   §   80;  "^  Mores  v.  Mores,  6  Hare,   1.36;  12  Jur.. 

Munor  v.  De  Tartel,  1  Beav.  109;  Brookes  v.  620;  Eades  v.  Harris.  1  Y.  .&  C  C  230,  234; 

Burt,  1  Beav.  109;  Pingreev.  Coffin,  12  Grav,  but  see  Dibbs  v.  Goren,  1  Beav.  457. 

288,  303,  .304;  Postgate  v.  Barnes,  9  Jur.  N.  »  12  W.  R.  286,  and  .see  Ord.  X.  11,  18. 

S.  456;  11  W.  R.  456,  V.  C.  S.;  see,  how-  i  2  S.  &  S.  457,  462;  and  see  Sapte  v 

ever,  Merriman  v.  Goodman,  1  W.  N.  46,  Ward,  1  Coll.  24. 

M.  R.  2  Por  form  of  introductory  part  of  decree, 

•»  Wilkinson  v.  Beal,  4  Mad.  408;  Hughes  see  Scton,  3,  4;  and  1  Coll.  25. 
V.    Eades,    1    Hare,    486,    488  ;    6   Jur.   255;  3  2  Dick.  686. 

Egginton  v.  Burton,  1  Hare,  488,  n.;  M'Cal- 
mont  V.  Rankin,  8  Hare,  1;  14  Jur.  475. 
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and  should  have  the  like  benefit  of  the  decree  as  if  they  had  put  in  an 
answer,  and  had  appeared  at  the  hearing  of  the  cause.  A  similar  order 
was  made  by  Lord  Lyndlmrst,  after  a  cause  had  been  heard  upon  fur- 
ther directions.'* 

An  order  for  leave  for  a  defendant  to  come  in,  after  decree,  may  be 
obtained  by  petition  of  course,  if  the  plaintiff  will  consent  thereto.  If 
he  will  not  consent,  notice  of  motion,  or  a  summons,  must  be  served  on 
him.^  The  petition,  notice  of  motion,  or  summons,  usually  asks  that 
the  defendant,  on  submitting  to  be  bound  by  the  decree  and  proceedings 
already  had,  may  be  at  liberty  to  enter  an  appearance  to  the  bill,  and 
niav  have  the  like  benefit  of  the  decree,  and  may  be  at  liberty-  to  attend 
the  subsequent  proceedings,  as  if  he  had  appeared  at  the  hearing.  A 
copy  of  the  order,  when  passed  and  entered,  should  be  served  on  the 
solicitors  of  the  other  defendants,  and  on  the  plaintiff's  solicitor  when 
the  order  is  made  on  petition.  On  production  of  the  order  to  the 
Record  and  Writ  Clerk,  an  appearance  for  the  defendant  ^  may  be  en- 
tered in  the  usual  wa}' ;  and  notice  thereof  must  be  given,  on  the  same 
da}',  to  the  plaintiff's  solicitor ;  ®  and  the  cause  thenceforth  proceeds 
against  such  defendant  in  the  ordinary  manner. 

In  the  case  of  infants,  however,  the  Court  must  be  satisfied,  by 
inquiry  or  otherwise,  that  it  is  for  their  benefit  to  adopt  the  pro- 
ceedings.'^ 
*154  *  ^¥here  a  defendant  is  stated  to  be  abroad,  he  is  not  consid- 
ered a  party  to  the  suit,  at  least  not  till  he  has  been  served  with 
the  bill,  for  the  determination  of  any  point  of  practice  arising  between 
the  plaintiff  and  the  other  defendants  ;  therefore,  an  order  to  amend 
cannot  be  obtained,  after  the  usual  time,  on  the  ground  that  a  defend- 
ant abroad  has  not  answered.^ 

Under  the  present  practice  of  the  Court,  however,  such  questions  as 
we  have  been  considering,  with  reference  to  defendants  out  of  the  juris- 
diction, will  be  of  comparatively  rare  occurrence;  for  the  Court  can 
now,  in  many  cases,  direct  service  on  persons  out  of  the  jurisdiction ;  ^ 
and  can  also,  when  the  suit  is  defective  for  want  of  parties,  and  the 
defendant  has  not  taken  the  objection  by  plea  or  answer,  make  a  de- 
cree, if  it  shall  think  fit,  saving  the  rights  of  absent  parties.^ 

And  it  ma}-  here  be  observed  that,  as  a  general  rule,  persons  are  not 
now  named  parties  to  a  suit  unless  direct  relief  is  sought  against  them  ; 
and  therefore,  if  they  happen  to  be  out  of  the  jurisdiction,  it  will  la 

*  White  V.  Hall,   1   R    &  M.  332  ;  and  T  Coplev  v.  Smithson,  5  De  G.  &  S.  583, 

Fee    Prendergast    v.    Lushington,    5    Hare,  Baillie  v.  -Jackson,  10  Sim.  107. 
177;  Potts  V.  Britten,  M.  R.  in  Chamb.  22  i  King  of  Spain  v.  Ilullett,  3  Sim.  338; 

Dec  ,  1864.  [Cassidv  v.  Shimmin,  122  Mass.  106. ] 

5  Braithwaite's   Pr.   -323.      For    form    of  2  2  &  3  Will.  IV.  c.  33;  4  &  5  Will.  IV. 

order,    see   Seton,    12.50;    and   for   forms   of  c.  82.      Ord.   X.  7;   see  post,  Chap.   VIII. 

petition,  notice  of  motion,  and  summons,  see  §  1. 
Vol   III.  3  Ord.  XXIII.  11;    Maj-berry  v.  Brook- 

^  For  forms  of  pracipe  and   notice,   see  ing,  7  De  G-,  M.  &  G.  673;    2  Jur.  N.  S. 

Vc     III.  76. 
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general,  on  the  aut'iorit}'  of  Browne  v.  Blount,*  and  the  other  cases  be- 
fore referred  to,  be  necessary'  to  serve  them. 


Section  VI.  —  Paupers. 

Although  the  11  Hen.  VII.  c.  12,  before  referred  to  as  that  under 
which  the  practice  of  admitting  parties  to  sue  in  formd  pauperis  origi- 
nated,^ does  not  extend  to  defendants,  and  consequently  a  defendant  in 
an  action  at  Law  is  never  allowed  to  defend  it  as  a  pauper,®  yet  a  greater 
degree  of  liberality  is  practised  in  Courts  of  Equit}^ ;  and  a  defendant 
who  is  in  a  state  of  povert3',  and,  as  such,  incapable  of  defending  a 
suit,  may,  as  well  as  a  plaintiff,  obtain  an  order  to  defend  in  formd 
pauperis,  upon  mali:ing  the  same  affidavit  of  povei'ty  as  that  required 
to  be  made  by  a  plaintiff.''  Indeed,  originally,  the  right  of  admission 
in  formd  pauperis  appears  to  have  been  confined  to  defendants.  By 
Lord  Bacon's  orders  it  is  said,  that  "  an}'  man  shall  be  admitted 
to  defend  in  formd  pauperis  *  upon  oath  ;  but  for  plaintiffs,  thej-  *155 
are  ordinarily  to  be  referred  to  the  Court  of  Requests,  or  to  the 
pi'ovincial  counsels,  if  the  case  arise  in  the  jurisdictions,  or  to  some 
gentlemen  in  the  country,  except  it  be  in  some  special  cases  of  com- 
miseration or  potenc}'  of  the  adverse  part}'."  ^ 

It  has  been  before  stated,  that  no  person  suing  in  a  I'epresentative 
character  is  allowed  the  privilege  of  proceeding  in  formd  pauperis. 
The  same  rule  applies  to  defendants  sued  in  a  representative  character, 
even  in  cases  where  they  have  received  no  assets  of  the  estate  of  the 
testator  whom  the}'  represent.'^ 

The  solicitor  to  the  Suitors'  Fund,  or  other  officer  appointed  by  the 
Lord  Chancellor,  is  to  visit  Whitecross  Street  Prison^  quarterly,  ex- 
amine the  prisoners  confined  for  contempt,  and  report  his  opinion  ou  their 
cases  ;  and  the  Lord  Chancellor  may  thereupon  assign  a  solicitor  to  de- 
fend the  prisoner  in  formd  pauperis.  A  like  assignment  may  also  be 
made,  in  the  case  of  persons  confined  for  contempt  in  other  prisons,  upon 
the  jailer's  report,  and  after  investigation  by  the  solicitor  to  the  Suitors' 
Fund.'*     The  assignment  is  made  without  an  application  to  the  Court. ^ 

*  2  R.  &  M.  83,  ante,  p.  151.  on  account  of  his  misconduct.     Murphv  v. 

5  Ante,  p.  38.  Oklis,  1  Hogan,  219. 

6  Chitty's  Arch.  1277.  i  Beames's    Orel.   44  ;    Sand.   Ord.    122. 

7  McUonough  v.  0' Flaherty,  1  Beat.  54.  This  order  is  abrog;ated  by  the  Cons.  Ord.; 
In  New  Jersey  the  privilege  of  defending  in  but  see  ib.  Prel.  Ord.  r.  5;  see  also  Lord 
forma  pauperis  is  granted  in  a  proper  case.  Clarendon's  Orders,  Beames,  215-218  :  Sand, 
although  the  Act  of  Assembly  extends   in  Ord.  312;  now  Cons.  Ord.  VII.  9-11. 

terms  only  to  plaintiffs.     Pickle  v.  Pickle,  2  Oldfield  v.  Cobbett,  1  Phil.  613;  ante, 

Halst.  K.  J.  Dig.  177.     It  seems  to  be  doubt-  p.  38. 

ful,  in  New  York,  whether,  in  any  case,  a  ^  Substituted,  by  25  &  26  Vic.  c.  104,  for 

party  can  defend  in  forma  pauper-is.     The  the  Queen's  prison. 

doubt  grows  out  of  the   peculiar  phraseology  *  23  &  24  Vic.  c.  149,  §§  2,  5 ;   and  see 

of  the  Statute  in  that  State.     Brown  v.  Story,  §§  3,  4,  6,  and  post,  Chap.  X.  §  2. 

1  Paige,  588.  ^  Layton  v.  Mortimore,  2  De  G.,  F.  &  J. 

A  party  will  not  be   deprived  of  the  priv-  353. 
ilege  of  defending  himself  in  formd  pauperis 
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The  order  admitting  a  party  to  sue  or  defend  in  forma  pauperis,  has 
not  the  effect  of  releasing  him  from  costs  ordered  to  be  paid  prior  to 
his  admission,  but  the  payment  of  such  costs  may  be  enforced  in  the 
usual  manner ;  it  may,  however,  be  doubtful  whether  the  admission 
may  not  have  a  retrospective  effect  upon  costs  incurred  before  the  date 
of  his  admission,  but  concerning  which  no  order  for  taxation  and  pay- 
ment has  been  made.^  Where  a  defendant  had  been  committed  for 
not  answering,  and  had  subsequently  obtained  permission  to  defend  in 
forma  pauperis,  and  thereupon  had  put  in  his  answer.  Sir  J.  L.  Knight 
Bruce  V.  C.  ordered  him  to  be  discharged,  without  payment  of  the 
costs  of  the  contempt ;  considering  the  Court  to  have  power  to  make 
such  an  order,  either  under  its  general  authority  independent  of  the 
11  Geo.  IV.  &  1  Will.  IV.  c.  36,  or  under  that  statute  combined  with 
its  general  authority.'^  It  appears  that  where  the  plaintiff  dismisses 
his  bill  against  a  pauper  defendant,  the  practice  is  to  allow  the  defend- 
ant dives  costs. ^ 
*156  *To  entitle  a  party  to  defend  as  a  pauper,  he  must  make  an 
affidavit  similar  to  that  required  from  a  plaintiff  appl3'ing  to  sue 
in  that  character ;  and  it  seems  that  if  he  is  in  possession  of  the  prop- 
erty in  dispute,  he  cannot  be  admitted,  or,  if  admitted,  he  may,  upon 
the  fact  being  afterwards  shown  to  the  Court,  be  dispaupered.^  In 
this  and  in  most  other  respects,  the  rules  laid  down  with  regard  to 
persons  suing  in  forma  pauperis,^  are  applicable  to  persons  defending 
in  that  character :  the  only  difference  being  in  the  form  of  application 
for  admission ;  for  the  petition,  in  the  case  of  a  defendant,  is  much 
shorter  than  in  the  case  of  a  plaintifl',  and  is  not  required  to  contain 
any  statement  of  the  case,  or  to  be  accompanied  by  any  certificate  of 
counsel.^ 

Section  VII.  —  Persons  outlawed,  attainted^  or  convicted. 

It  is  said  that  all  persons  disabled  by  law  from  instituting  or  main- 
taining a  suit  may,  notwithstanding,  be  made  defendants  in  a  Court  of 
Law,  and  cannot  plead  their  own  disabilities  ;  ^  and  it  is  presumed  that 
this  rule  would  also  be  adopted  in  Courts  of  Equity,  where  the  suit 

6  Davenport  v.  Davenport,   1  Phil.   124;  i  Spencer  u.  Bryant,  11  Ves.  49;  see  also 

see,  however,  Prince  Albert  v.  Strange,  2  De  Wyatt's  P.  R.  321. 

G.  &  S.  652,  718;  13  Jur.   507,  where  a  de-  ^  Ante,  pp.  41,  42. 

fendant,  having  been  admitted  to  defend  in  3  gee  Ord.  VII.  9,  10,  11 ;  XL.  5.     Regu- 

the  course  of  the  cause,  was  ordered,  at  the  lation  to  Ord.  IV.  2.     The  defendant  need 

hearing,  to  pay  the  plaintiff's  costs  up  to  the  not  enter  an  appearance  before  applying  for 

time  of  such  admission.  the  order,  Braithwaite's  Pr.  563.     An  appli- 

T  Bennett  v.  Chudleigh,  2  Y.  &  C.  C.  C.  cation  in  behalf  of  an  infant  defendant  for 

164;  see,  however.  Snowball  v.  Dixon,  2  De  leave  to  defend  in  forma  pauperis,  will  not 

G.  &  S.  9;  and  Dew  v.  Clark,  16  Jur.  1,  L.  be  entertained  before  the  appointment  of  a 

C;  3  M'N.  &  G.  357.  guardian  ad  litem.     Matter  of  B^Tne,  1  Edw. 

8  Rubery  v.  Morris,  1   M'N.  &  G.   413;  Oh.  41.     For  forms  of  petition  and  affidavit, 

16  Sim.  312,  433;  12  Jur.  689.     Unless  other-  see  Vol.  III. 

wise  directed,  costs  ordered  to  be  paid  to  a  *  Treatise  on  Star  Chamber,  part  3,  §  6 

party  suing  or  defending  in  forma  pauperis,  (2  Collect.  Jurid.  140).     It  is  said  in  the  above 

are  to  be  taxed,  as  dives  costs,  Ord.  XL,.  5.  Treatise,  that  persons  attainted  of  treason  or 
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seeks  to  establish  a,  pecuniary  demand  against  the  party  ;  where,  how- 
ever, the  proceeding  is  in  rem,  and  a  person  under  any  of  the  disabili- 
ties alluded  to  is  interested  in  the  subject  of  the  suit,  then  it  would 
seem,  that  as  the  interest  of  the  party  is  entirely  vested  in  the  Crown, 
the  Attorney-General  would  be  the  proper  dclendant.^  Whether  in 
such  case,  the  party  himself  should  be  joined,  is  a  point  which  does 
not  appear  to  have  been  determined  ;  but  it  is  submitted  that  the  rule, 
that  no  person  can  be  made  a  party  to  a  suit  against  whom  no  relief 
can  be  prayed,  will  apply  to  this  case,  as  well  as  to  that  of  bankrupts. 


*  Section  VIII. — Bankrupts.  ♦IS? 

It  is  a  general  rule  of  Courts  of  Equity,  that  no  person  can  be  made 
a  party  to  a  suit  against  whom  no  relief  can  be  prayed ;  ^  and  it  fol- 
lows, as  a  consequence  of  this  rule,  that  no  person  whose  interest  in 
the  subject-matter  of  the  suit  has  been  vested  by  act  of  law  in  another, 
ought  to  be  made  a  defendant.  Consequently,  it  has  been  held,  that 
bankrupts  and  insolvent  debtors,  whose  interests,  whether  legal  or 
equitable,  in  the  property,  must  have  devolved  upon  their  assignees, 
cannot  be  made  parties  to  suits  relative  to  any  property  which  is 
affected  by  the  bankruptcy  or  insolvenc}'.^ 

Upon  this  principle,  a  demurrer  put  in  by  a  bankrupt,  who  was 
joined  as  a  co-defendant  with  his  assignees,  in  a  bill  to  enforce  the 
specific  performance  of  an  agreement  entered  into  by  him  previously 
to  his  bankruptcy,  was  allowed.* 

It  is  said  by  Lord  Redesdale  that,  although  a  bankrupt  made  a  party 
to  a  bill  touching  his  estate  ma^^  demur  to  the  relief,  all  his  interest 
being  transferred  to  his  assignees,  3'et  it  has  been  generally  understood, 
that  if  any  discovery  is  sought  of  his  acts  before  he  became  a  bank- 
rupt, he  must  answer  to  that  part  of  the  bill  for  the,  sake  of  the  dis- 
covery, and  to  assist  the  plaintiff  in  obtaining  proof,  though  his  answer 
cannot  be  read  against  his  assignee  ;  otherwise,  the  bankruptcy  might 

felony  are  excepted  out  of  this  rule ;  but  it  l  Story  Eq.  PI.  §  231,  and  cases  cited  in 

has   been    decided,    in    many  cases,   that  a  notes;  Todd  f.  Stewart,  6  J.  J.  Marsh.  432. 
defendant  cannot  plead  his  own  attainder  to  2  Whitworth   v.  Davis,  1  Ves.  &  B.  .54,5, 

an  action  brought  against  him  for  debt  or  547;  DeGolls'  v.  Ward,  3  P.  Wms.  311,  n. ; 

trespass.     Banyster  v.   Trussell,   Cro.    Eliz.  Collins  t'.  Shirley,  1  R.  &  M.  6-38 ;  Judgment 

516;  Coke's  Entries,  246;  see  also  Ward  and  of  Lord  Cottenham  in  Rochfort  v.  Battersby, 

Prestall's  cases,  in  ILeon.  329;  and  Vin.  Ab.  2  H.  L.  Ca.  408;  and  see  Davis  v.  Snell,  28 

Attainder  (B.)  3.  Beav.  321;    Storv  Eq.  PI.  §  233  and  note; 

5  See  Balch  v.  Wastall,  1  P.  Wms.  445;  De  Wolf  v.  Johnson,  10  Wheat.  384.    Counsel 

Havward  v.  Fry,  ib.  446; v.  Bromley,  2  for  an  insolvent  appearing  separatelv  from 

P.  Wms.  269,  270;  Rex  v.  Fowler,  Bunb.  38;  his  assignees  not  heard.    Edmunds  v.  AVaugh, 

Cuddon  V.  Hubert,  7  Sim.  485;  and  see  At-  1  W.  N.  7,  V.  C.  K.;  [L.  R.  1  Eq.  419.] 
torney-General   v.    Rickards,    8    Beav.    380;  3  Whitworth  v.  Davis,  1  Ves.  &   B.  545; 

Goldsmith  v.  Russell,  5  De  G.,  M.  &  G.  547;  see  also  Griffin  v.  Archer,  2  Anst.  478 ;  Llovd 

Bromley  v.  Smith,  26  Beav.  644;  Hancock  v.  v.  Lander,  5  Mad.  282,  288;  Collet  v.  Wollas- 

The  Attorney-General,  10  Jur.  N.  S.  557;  12  ton,  3  Bro.  C.  C.  228. 
W.  R.  569,  V.  C.  K. 
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entirely  defeat  the  ends  of  justice.*  This  opinion  has  given  rise  to 
much  discussion,  and  is  made  the  subject  of  an  elaborate  judgment  by- 
Sir  Tiiomas  Plumer  V.  C.  in  the  case  of  Whitworth  v.  Davis,^  in  the 
course  of  which  he  observes  that  "  the  case  of  Fenton  v.  Hughes,^  laj's 
down  a  broad  i^rinciple,  viz.^  that  a  person  who  has  no  interest,  and  is 
a  mere  witness  against  whom  there  could  be  no  relief,  ought  not  to  be 
a  party ;  a  bankrupt  stands  in  that  situation :  a  competent  witness, 
having  no  interest,  against  whom,  therefore,  no  relief  can  be  had  at 
the  hearing ;  he  falls  precisely  within  that  general  rule."  "^  He,  how- 
ever, allowed  the  demurrer  in  the  case  before  him,  without  determining 

the  general  question. 
*158         *  When  the  bankruptcy'  of  a  defendant  does  not  appear  on  the 

face  of  the  bill,  or  has  occurred  subsequently  to  the  filing  of  the 
bill,  but  before  the  expiration  of  the  time  for  putting  in  his  answer, 
the  defendant  may  take  the  objection  by  way  of  plea.-'  He  ma}*  also 
plead  the  bankruptcy"  of  a  co-defendant,  even  where  it  took  place  after 
the  filing  of  the  bill.^ 

A  bankrupt  can  be  made  a  part}^  to  a  bill  for  the  mere  purpose  of 
discovery  and  injunction ;  ^  but  there  is  no  doubt  that  if  he  is  made  a 
party  for  the  purpose  of  obtaining  relief  against  him,  he  may  demur  to 
the  bill,  and  that  in  such  case  his  demurrer  will  protect  him  from  the 
discovery  as  well  as  the  reUef ;  where,  however,  fraud  or  collusion  is 
charged  between  the  bankrupt  and  his  assignees,  the  bankrupt  may  be 
made  a  part}',  and  he  cannot  demur,  although  relief  be  prayed  against 
him.  Thus,  where  a  creditor,  having  obtained  execution  against  the 
efltects  of  his  debtor,  filed  a  bill  against  the  debtor,  against  whom  a 
commission  of  bankrupt  had  issued,  and  the  persons  claiming  as  as- 
signees under  the  commission,  charging  that  the  commission  was  a 
contrivance  to  defeat  the  plaintiff's  execution,  and  that  the  debtor  hav- 
ing, b}-  permission  of  the  plaintiff,  possessed  part  of  the  goods  taken  in 
execution  for  the  purpose  of  sale,  instead  of  paying  the  produce  to  the 
plaintiff  had  paid  it  to  his  assignees  :  a  demurrer  by  the  alleged  bank- 
rupt, because  he  had  no  interest,  and  might  be  examined  as  a  witness, 
was  overruled.*  Upon  the  same  principle,  where  a  man  had  been 
fraudulently  induced  by  the  drawer  to  accept  bills  of  exchange  without 
consideration,  and  the  drawer  afterwards  indorsed  them  to  others : 
upon  a  bill  filed  against  the  holder  and  drawer  of  the  bills  of  exchange, 

4  Ld.  Eed.  161 ;  Popping  v.  Van  Pelt,  1  486 ;]  and  see  Campbell  v.  Joyce,  L.  R.  2  Eq. 

Hoff.  Ch.  Pr.  545.  377,  V.  C.  W. 

s  1  Ves.  &  B.  545.  2  Sergrove  v.  Mayhew,  3  M'N.  &  G.  97. 

6  7  Ves.  287;  see  also  Le  Texier  v.  Mar-  8  piea  of  defendant's   bankruptcy  over- 

gravine  of  Anspach,  15  Ves.  159,  166.  ruled ;  he  being  the  manager,  secretary,  and 

■^  1  Ve«.  &   B.  549,  550;   see  Gilbert  v.  a  member  of  the  committee  of  an  association  ; 

Lewis,  1  De  G.,  J.  &  S.  38 ;  2  J.  &  H.  452 ;  and  discovery  was  required  from  him  in  order 

9  .Jur.  N.  S.  187;  Story  Eq.  PI.  §  223,  n.  to   obtain    contribution   from   the   members. 

1  Turner  v.  Robinson,  1  S.  &  S.  3;  Lane  Pepper  v.  Henzell,  2  H.  &  M.  486;  11  Jur. 

V.  Smith,   14  Beav.  49;    .Jones  v.   Binns,  10  N.  S.  840. 

Jur.  N.  S.   119;  12  W.  R.  .329,   M.  R. ;   .33  *  King  v.  Martin,  2  Ves.  J.  641,  cited  Ld. 

Beav.  362 ;  [Pepper  i;.  Henzell,  2  H.  &  H.  Red.  162 ;  but  see  (Gilbert  v.  Lewis,  1  De  G., 

J.  &  S.  38;  2  J.  &  H.  452;  9  Jur.  N.  S.  187. 
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for  a  delivery  up  of  the  bills,  and  an  injunction,  the  drawer  pleaded 
his  banlcruptcy,  which  took  place  after  the  bill  filed,  in  bar  to  the  bill ; 
but  Sir  Lancelot  Shadwell  V.  C.  overruled  the  plea.^ 

Where  a  defendant  becomes  bankrupt  after  the  commencement  of  the 
suit,  the  bankruptcy  is  no  abatement,  and  the  plaintiff  has  his  choice, 
either  to  dismiss  the  bill  and  go  in  under  the  bankruptcy,  or  to  go  on 
with  the  suit,  making  the  assignees  parties.^  It  seems  that  in  Knox  v. 
Brown,''  Lord  Thurlow  permitted  the  plaintiff  to  dismiss  his  own 
bill  without  costs,  because  it  was  b}^  the  *  act  of  the  defendant  *lo9 
himself  that  the  object  of  the  suit  was  gone.  In  a  subsequent 
case,  however,  of  Rutherford  v.  Miller,^  the  Court  of  Exchequer  refused 
to  make  such  an  order  without  costs  ;  and  in  Monteith  v.  Taylor,^ 
where  a  motion  was  made  on  behalf  of  the  defendant,  who  had  become 
bankrupt,  to  dismiss  the  plaintiff's  bill  with  costs,  for  want  of  prosecu- 
tion, Lord  Eldon,  although  he  at  first  entertained  a  doubt  whether  he 
could  make  such  an  order  with  costs,  afterwards  expressed  an  opinion 
against  the  plaintiff  upon  that  point,  upon  which  the  plaintiff  submitted 
to  give  the  usual  undertaking  to  speed  the  cause  ;  and  in  the  case  of 
Blachnore  v.  Sinith,^  Lord  Cottenham,  after  referring  to  the  order  made 
in  the  last-mentioned  case,  in  the  Registrar's  book,  held,  that  if  the 
bill  were  dismissed  it  must  be  with  costs. 

It  appears  from  the  two  cases  last  referred  to,  that  a  defendant  may, 
notwithstanding  he  has  become  bankrupt,  move  to  dismiss  the  plain- 
tifTs  bill  for  want  of  prosecution  ;  and  it  is  the  practice,  on  such  a  mo- 
tion, to  dismiss  the  bill  with  costs.* 

After  what  has  been  said,  it  is  scarcely  necessary  to  observe  that 
where  a  party  who  is  a  defendant  to  a  suit  becomes  bankrupt,  it  will 
be  necessary  -for  the  plaintiff,  if  he  proceeds  with  the  suit,  to  bring 
the  assignees  before  the  Court  by  amendment  or  a  supplemental  order  ;''^ 
and  it  has  been  decided,  that  where  the  assignee  of  a  bankrupt  has 
been  already  before  the  Court  as  a  defendant,  and  such  assignee  die 
or  is  removed,  and  a  new  assignee  is  appointed  in  his  stead,  the  suit 
abates,  and  an  order  to  carry  on  the  proceedings  against  such  new 

6  Maekworth  v.  Marshall,  3  Sim.  368.  bankruptcy  of  the  defendant.     This  distinc- 

6  Monteith  v.  Taylor,  9  Ves.  615.  tion  is  fully  discussed  in  Sedgwick  v.  C'leve- 

7  2  Bro.  C.  C.  186.  land,  7  Paige,  290-292 ;  see  also  note  to  Story 

1  2  Anst.  458.  Eq.  PI.  §  342.    After  the  assignees  have  been 

2  9  Ves.  615.  made  parties,   the   bankrupt   appears  to  be 

3  1  M'N.  &  G.  80.  treated  as  out  of  the  suit ;   see  Robertson  v. 

4  Blackmore  v.  Smith,  ubi  sup. ;  see  also  Southgate,  5  Hare,  223 ;  Stahlschmidt  v. 
Robson  V.  Earl  of  Devon,  3  Sm.  &  G.  227 ;  Lett,  ib.  595 ;  and  see  Seton,  1166.  For  forms 
Levi  «.  Heritage,  26  Beav.  560,  which  were  of  supplemental  order,  see  Seton,  1165,  No.s. 
cases  of  insolvent  debtors  ;  overruling  Blan-  5,  6  ;  and  for  forms  of  motion  paper  and  peti- 
shard  v.  Drew,  10  Sim.  240;  see,  however,  tion,  see  Vol.  IH. ;  and  see  ante,  p.  64. 
Kemball  v.  Walduck,  1  Sm.  &  G.  App.  27 ;  [But  see,  now.  Doe  v.  Childress,  21  Wall. 
18  Jur.  69.  642 ;    Payne    v.    Beech,    2   Tenn.    Ch.   711 ; 

5  15  &  16  Vic.  c.  86,  §§  52,  53;  Lash  v.  Eyster  v.  Graff,  91  U.  S.  521;  Esterbrook 
Miller,  4  De  G.,  M.  &  G.  841;  1  Jur.  N.  S.  Steel  Pen  Man.  Co.  v.  Ahern,  3  Stew.  Eq. 
457 ;  Storm  v.  Davenport,  1  Sandf.  Ch.  135.  341 ;  and  the  cases  cited  by  the  Reporter  in 
It  is  to  be  borne  in  mind,  that  there  is  a  dif-  an  exhaustive  note.  And  see  Barger  v.  Buck- 
ference  in  reference  to  this  point  between  land,  28  Gratt.  850 ;  Parks  v.  Doty,  13  Bush, 
cases   of  voluntary  alienation,  and  cases  of  727.] 

involuntary  alienation,  as  by  insolvency  or 
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assignee  must  be  obtained  in  like  manner  as  against  the  original  as- 
signee.^ 

"Where  a  bill  has  been  filed  against  a  defendant  who  aftei-wards 
became  bankrupt,  and  a  supplemental  bill  was  in  consequence  filed 
against  his  assignees,  the  evidence  taken  in  the  original  cause  pre- 
viously to  the  bankruptcy'  was  allowed  to  be  read  at  the  hearing 
*1G0  *  against  the  assignees  ;  but  where  it  appeared  that  some  of  the 
witnesses  in  the  cause  had  been  examined  after  the  commission 
issued,  and  before  the  supplemental  cause  was  at  issue,  an  objection 
to  reading  their  depositions  was  allowed ;  but  the  objection  was  over- 
ruled in  so  far  as  it  extended  to  the  witnesses  who  had  been  previously 
examined.^ 

It  has  been  held  that,  on  the  death  of  the  assignee  of  an  insolvent's 
estate,  where  no  new  assignee  has  been  appointed,  a  party  having  a 
demand  against  the  insolvent,  but  not  having  proved  under  the  insol- 
vency, ma}^  sue  the  executors  of  the  deceased  assignee.^ 

It  may  here  be  observed  that,  after  some  difference  of  opinion  upon 
the  subject,  it  has  been  determined,  that  in  foreclosure  suits,  where 
assignees  are  made  parties  as  defendants,  in  respect  of  the  equity  of 
redemption,  they  are  not  entitled  to  their  costs  from  the  plaintiff,  even 
though  they  may  have  received  no  assets  of  the  bankrupt  wherewith  to 
pay  them.^ 

Section  IX.  —  Infants. 

Infants  as  well  as  adults  may,  as  we  have  seen,*  be  made  defendants 
to  suits  in  Equit}' ;  and,  in  such  cases,  it  is  not  necessary  that  any  other 
person  should  be  joined  with  them  in  the  bill ;  nor  is  it  usual  for  the 
plaintiff  to  describe  them  as  infants  in  his  bill,  unless  an}'  question  in 
the  suit  turns  upon  the  fact  of  their  infancy. 

Although  it  is  not  necessary  that,  in  bringing  a  bill  against  infants, 
the  plaintiff,  as  in  the  case  of  married  women,  should  join  an}'  other 
person  with  them,  yet  they  are  not  pei-mitted,  on  account  of  their  sup- 
posed want  of  capacity,  to  defend  themselves ;  and  therefore,  where  a 
defendant  to  a  suit,  or  the  respondent  to  a  petition,^  is  an  infant,  the 
Court  will  appoint  a  proper  person,  who  ought  not  to  be  a  mere  volun- 
teer," to  put  in  his  defence  for  him,  and  generally  to  act  on  his  behalf 

6  Gordon  v.  .lesson,  16  Beav.  440.     The  8  Applebv  v.  Duke,  1  Phil.  272;  Clarke 

157th  section  of  the  Bankrupt  Act,  12  &  13  v.  Wilraot,  il.  276 ;  Ford  v.  White,  16  Beav. 

Vic.  c.  106,  referred  to  ante,  p.  65.  applies  120,  and  cases  there  cited ;  and  see  Ford  v. 

only,  it  would  seem,  to  plaintiffs;  see  Gordon  Chesterfield,  16  Beav.  516;  and  see  also jiost, 

V.  .lesson,  ubi  sup. ;    and  see  Bainbri{^}fe  v.  Chap.  XVI.,  Disclaimers. 
Blair.  Younfje.  380:   Mendhani  v.  Kobinson,  *  Arile,  p.  130. 

1  -M.  <ft  K.  217;    Man  v.  Ricketts.  7  Beav.  6  ii^e  Harrington,  27  Beav.  272;  iJf  Ward, 

484;  1  Phil.  617;  (decided  on  similar  clause  2  Giff.  122;  6  Jur.  N.  S.  441;    Re   Duke  of 

in  former   Bankrupt  Act),  and  cases   there  Cleveland's  Harte  Estates,  1  Dr.  &  Sni.  46. 
cited.  6  Foster  v.  Cautlev,  10  Hare,  App.  24 ;  17 

1  Hichens  v.  Congreve,  4  Sim.  420.  ,Tur.  370.     It  is  usu.-il  to  appoint  the  nearest 

2  Fulcher  f.  Howell,  11  Sim.  100 ;  and  see  relative  of  an  infant  defendant  as  his  guar- 
ante,  p.  62.  dian  ad  iUein.     Bank   of    United  States   v, 
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in  the  conduct  and  management  of  the  case.^    The  person  so  appointed 
is  called  "the  guardian  of  the  infant;"  and  is  generally  styled 
"  the  guardian  ad  litem  ,"  *  to  distinguish  him  from  the  guardian     *1GJ 
of  the  person  or  of  the  estate.^ 

Formerl}'  it  was  usual,  upon  the  appointment  of  a  guardian  ad  litem, 
for  the  infant  to  appear  personally  in  Court.  ■^  This  is  no  longer  nec- 
essary ;  **  but  the  order  may  be  obtained  upon  motion  of  course,  or 
upon  petition  of  course,  presented  at  the  Rolls  in  the  name  of  the 
infant ;  the  application  being  supported  by  an  affidavit  of  the  infant's 
solicitor,  that  the  proposed  guardian  has  no  interest  in  the  matters  in 
question  in  the  suit,  adverse  to  that  of  the  infant ;  and  it  must  also 
be  proved  by  the  same  affidavit,  or  by  that  of  some  other  person,  if 
the  solicitor  is  not  sufficiently  acquainted  with  the  proposed  guardian, 
that  he  is  a  fit  and  proper  person  to  be  appointed.*  A  co-defendant  may 


Ritche,  8  Peters,  128.  [Grant  v.  Van  Schoon- 
hoven,  9  Paige,  255.  And  see  where  no  one 
applies.  Anonymous,  2  Ch.  Cas.  163;  2 
Foubl.  2.36;  Conclin  v.  Hall,  2  Barb.  Ch. 
136;  Carter  v.  Montgomery,  2  Tenn.  Ch. 
457.] 

"!  A'decree  against  an  adult  defendant,  as 
if  an  infant,  was  held  not  to  bind  him.  Snow 
V.  Hole,  15  Sm.  161 ;  Green  v.  Badley,  7 
Beav.  271. 

1  In  a  suit  against  an  infant,  process 
should  be  served  upon  him,  and  a  guardian 
ad  litem  appointed  bv  the  Court.  Carringtou 
V.  Brents,  1  McLean,'  17;  Walker  v.  Hallett, 
1  Ala.  379 ;  Graham  v.  Sublett,  6  J.  J.  Marsh. 
45.  [A  guardian  ad  litem  need  not  be  ap- 
pointed, if  the  infant  has  a  probate  or  general 
guardian,  unless  the  interests  of  the  infant 
and  such  guardian  are  in  conflict.  Mansur  v. 
Pratt,  lOi  Mass.  60.  So  in  Tennessee  the 
general  guardian  represents  the  infant.  Brit- 
ain V.  Cowan,  5  Humph.  315;  Cowen  v.  An- 
derson, 7  Coldw.  29.1.] 

In  New  York,  the  appearance  of  an  infant 
is  entered  by  his  guardian  ad  litem,  who  is 
appointed  by  the  Court  on  petition  for  that 
purpose.  Knickerbocker  v.  De  Freest,  2  Paige, 
304;  Grant  v.  Van  Schoonhoven,  9  Paige, 
255.  See,  in  Ala.,  Cato  v.  Easly,  2  Stewart, 
214 ;  Darrington  v.  Borland,  3  torter,  10. 

Infants  above  the  age  of  fourteen  years 
should  be  consulted  in  the  appointment  of  a 
guardian  ad  litem,  if  that  course  would  not 
be  attended  with  too  much  trouble  or  ex- 
pense. Walker  v.  Hallett,  1  Ala.  379.  Courts 
mav  appoint  guardians  ad  litem  to  non-resi- 
dent infants.  Walker  v.  Hallett,  1  Ala.  379  ; 
Graham  v.  Sublett,  6  J.  J.  Marsh.  45 ;  Smith 
V.  Palmer,  3  Beav.  10;  [Kilcrease  v.  Blythe, 
5  Humph.  378.]  And  they  may  provide  rea- 
sonable compensation  for  such  guardians. 
Walker  v.  Hallett,  1  Ala.  379;  Graham  v. 
Sublett,  6  J.  J.  Marsh.  45 ;  see  Gott  v.  Cook, 
7  Paige,  523.  It  is  error  to  enter  a  decree 
against  infant  defendants  without  assigning 
them  a  guardian  ad  litem.  Roberts  v.  Stan- 
ton, 2  Munf.  129;  Irons  v.  Crist,  3  A.  K. 
Marsh.  143  ;  St.  Clair  v.  Smith,  3  Ham.  363  ; 
Crockett  t;.  Drew,    5   Gray,   399 ;    Swan  v. 


Horton,  14  Gray,  179 ;  Ewing  v.  Ilighbee,  7 
Ham.  198;  see  Darbv  v.  Richardson,  3  J.  J. 
Marsh.  544;  Beverley  v.  Miller,  0  Munf.  99; 
Cravens  v.  Dyer,  1  Litt.  153;  Shields  v. 
Bryant,  3  Bibb,  525.  The  guardian  must 
have  accepted  the  appointment,  and  that  fact 
should  appear  of  record.  Daniel  v.  Hanna- 
gan,  5  J.  J.  Marsh.  49. 

Where  infant  defendants  had  not  been 
served  with  process,  but  upon  inspection  of 
the  record  it  appeared,  that,  upon  their  mo- 
tion, a  guardian  ad  litem  had  been  appointed, 
who  proceeded  in  the  cause,  the  Court  held, 
that  a  decree  against  the  infants  was  not 
void,  and  therefore  could  not  be  impeached 
in  a  collateral  suit.  Day  v.  Kerr,  7  Missou. 
426.  [So,  where  there  is  an  actual  appearance 
by  guardian  ad  litem,  recognized  by  the 
Court,  although  there  is  no  order  of  record. 
Hopper  V.  Fisher,  2  Head,  153 ;  Greenlaw  v. 
Kernehan,  4  Sneed,  371 ;  Kindell  v.  Titus,  9 
Heisk.  738;  Jackson  v.  Jackson,  2  Tenn. 
Leg.  Rep.  275.]  It  is  not  necessary  to  serve 
a  copy  of  a  bill  in  Equity  on  a  guardian  ad 
litem,  after  his  appointment.  Jones  v.  Drake, 
2  Hayw.  237. 

The  Court  will  not  appoint  a  person  guar- 
dian ad  litem  for  an  infant  defendant,  on  the 
nomination  of  the  plaintiff.  Knickerbocker 
V.  De  Freest,.  2  Paige,  304. 

2  Crabbe  v.  IMouberj',  5  De  G.  &  S.  347 ; 
Benison  v.  Wortley,  !6.'648;  [Tappen  v.  Nor- 
man, 11  Ves.  563.] 

3  See  Drant  v.  Vause,  2  Y.  &  C.  C.  C.  524 ; 
7  Jur.  6-37,  L.  C. ;  Egremont  v.  Egremont,  2 
De  G.,  M.  &  G.  730;  17  Jur.  55;  Foster  v. 
Cautley,  10  Hare  App.  24;  17  Jur.  370; 
Storr  V.  Pannell,  1  W.  R.  209,  V.  C.  S ; 
[Walker  v.  Hallett,  1  Ala.  379;  Banta  v. 
Calhoon,  1  A.  K  Mar.  167;  Carter  v.  Mont- 
gomery, 2  Tenn.  Ch.  450.] 

4  Braithwaite's  Pr.  46,  47.  For  form  of 
order,  see  Seton,  1250 ;  and  for  forms  of  mo- 
tion paper,  petition,  and  artidavit,  see  Vol. 
III.  Where  the  infant  is  a  respondent  to  a 
petition,  the  apjilication  must  be  supported 
by  an  affidavit  that  the  petition  lias  been 
served  on  the  infant.  lie  Willan,  9  W.  R. 
089,  n. 
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be  appointed,  if  he  has  no  adverse  interest ;  ®  but  the  plaintiff,  a  married 
woman,  or  a  person  out  of  the  jurisdiction,®  cannot  be  appointed. 
*162  *An  appearance  for  the  infant  should  be  entered  at  the  Record 
and  Writ  Clerks'  Office,  before  the  application  is  made  ;  but  no 
other  step  in  the  suit,  on  behalf  of  the  infant,  wUl  be  regular,  till  a 
guardian  ad  litem  has  been  appointed.^ 

If  no  appHcation  for  tlie  appointment  of  a  guardian  is  made  on  be- 
half of  the  infant,  the  plaintiff  may,  if  default  is  made  by  the  infant  in 
appearing  or  answering,^  apply  to  the  Court  that  a  solicitor  may  be 
appointed  his  guardian.     The  application  is  made  b}'  motion,  of  which 
notice  *  must  be  served  uj^on  or  left  at  the  dwelling-house  of  the  person 
with  whom,  or  under  whose  care,  the  infant  was  at  the  time  of  serving 
the  bill,*  and  if  such  person  is  not  the  ftither,  or  guardian,  notice  must 
also  be  served  upon  the  father  or  guardian.     Where  the  infant's  father 
was  dead,  service  of  the  notice  at  the  house  of  the  infant's  mother  and 
step-father  was  held  sufficient ;  ^  and  where  the  plaintiff  was  unable  to 
discover  where  the  parents  lived,  service  was  deemed  sufficient  on  the 
head  of  a  college,  of  which  the  infant  was  an  under-graduate.®     If,  how- 
ever, an  appearance  has  been  entered  for  the  infant,  service  upon  the 
solicitor  is  sufficient.''     UiDon  the  motion,  the  Court  must  be  satisfied 
that  the  bill  has  been  duly  served,  and  that  the  notice  of  the  application 
was  served  after  the  expiration  of  the  time  allowed  for  appearing  or 
answering,  and  at  least  six  clear  days  before  the  day  in  such  notice 
named  for  hearing  the  application  ;  ^  but  the  Court,  on  hearing  the  ap- 
plication, may  dispense  with  service  on  the  father  or  guardian.^     The 
solicitor  to  the  Suitors'  Fee  Fund  is  the  person  usually  appointed. -^^ 

If  the  infant  is  out  of  the  jurisdiction,  the  same  course  must  be  fol- 
lowed ;  ^^  but  where  he  had  no  substantial  interest,  and  had  been  served 
with  the  bill,  the  Court  dispensed  with  service  of  notice  of  the  appli- 
cation.^^ 

5  See  Bonfield  v.  Grant,  11  W.  R.  275,  8  For  form  of  affidavit  in  support  of  mo- 
M.  R.;   Newman  v.  Selfe,   ib.  764,  M.  R. ;      tion,  see  Vol.  III. 

Anon.,  9  Hare,  App.  27.  9  Ord.  VII.  3;  see  Leese  v.  Knight,  8  Jur. 

6  Anon.,  18  Jur.,  770,  V.  C.  W.  N.  S.  1006;    10  W.  R.  711,  V.  C.  K.     For 

1  Ivushington  v.  Sewell,  6  Mad.  28.     An  form  of  order,  see  Seton,  1251. 
ai)pearance  b}' the  plaintiff  for  an  infant  de-  i"  Thomas  v.  Thomas,  7   Beav.  47;  Shep- 
fcndant  is  irregular,  and  of  no  validity,  Ord.  pard   v.    Harris,    10   Jur.    24,   V.   C.   K.    B. 
X.  5;   Leese  v.  Knight,  8  Jur.  N.  S.  1006;  Where  he  is  appointed,  the  Court  provides 
]C  W.  R.  711,  V.  C.  K.  fur  his  costs,  Ord.  XL.  4;    usually  directing 

2  If  no  answer  is  required  from  the  infant  the  plaintiff  to  piij'  them,  and  add  them  to  his 
(as  is  usuall}'  the  practice},  and  no  voluntary  own.  Harris  v.  tiamlvn,  3  De  G.  &  S.  470; 
answer  is  put  in,  the  defendant  is  considered,  14  Jur.  55;  Eraser  v.  Thompson,  1  Giff.  337; 
after  the  expiration  of  the  time  for  answering  4  De  G.  &  J.  659 ;  but  where  there  is  prop- 
voluntarily,  to  bo  in  default.  Bentley  v.  erty  of  the  infant's  with  which  the  Court 
Robinson,  9  Hare,  App.  76.  can  deal,   it  will,   it  seems,  direct  the  costs 

2  For  form  of  notice  of  motion,  see  Vol.  to  be  paid  out  of  it.     Robinson  i.  Aston,  9 

III.  Jur.  224,  V.  C.  K.  B. 

4  Tavlor  v.  Anslev,  9  Jur.  1055,  V.  C.  K.  "  O'Brien  v.  Maitland,  10  W.  R.  275, 
B ;    Christie  v.  Cameron,  2  Jur.  N.  S.  635,  L.  C. 

V.  C.  W. ;  and  see  Ord.  VII.  3.  12  Lambert  v.  Turner,  10  W.  R.  335,  V.  C. 

5  Hitch  V.  Wells,  8  Beav.  576.  K.;  Turner  v.  Sowden,  10  Jur.  N.  S.  1122; 
8  Christie  «.  Cameron,  ubi  sup.  13  W.  R.  66,  V.  C.  K.;  2  Dr.  &  Sm.  265, 
^  Cookson  V.  \jM,  15  Sm.  302;  Bentley  v.  nom.  Turner  «.  Snowdon. 

Eobiuson,  9  Hare,  App.  76. 
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*  If  the  guardian  dies  pending  the  suit,  a  new  guardian  must     *lG;i 
be  appointed  in  liis  place  ;   this  is  done  in  the  same  manner  as 
the  original  guardian  was  appointed,  and  upon  similar  evidence.^     All 
orders  appointing  guardians  must  be  left  at  the  Record  and  Writ  Clerks' 
Office  for  entr3\2 

Where  the  infant  is  a  married  woman,  it  is  nevertheless  necessary 
that  she  should  defend  by  her  guardian :  though  it  appears  to  be  the 
practice  to  appoint  her  husband  to  be  her  guardian  where  he  is  a  de- 
fendant with  her,  and  they  intend  to  defend  jointly.' 

The  duty  of  the  guardian  is  to  put  in  the  proper  defence  for  the 
infant ;  and  it  seems  that  he  is  responsible  for  the  propriety  and  con- 
duct of  such  defence  ;  *  and  if  he  puts  in  an  answer  which  is  scandalous 
or  impertinent,  he  is  liable  for  the  costs  of  it.  Sometimes  the  guar- 
dian is  ordered  or  decreed  to  perform  a  duty  on  behalf  of  the  infant : 
his  refusal  or  neglect  to  do  which  will  subject  him  to  the  censure  of  the 
Court.^ 

If  the  guardian  of  an  infant  defendant,  or  the  next  friend  of  an  infant 
plaintiff,  does  not  do  his  duty,  or  other  sufficient  ground  be  made  out, 
the  Court  will  remove  him."  It  was  said  by  Sir  John  Leach  V.  C.,'^ 
that  infants  are  as  much  bound  by  the  conduct  of  their  solicitor,  as 
adults  ;  thus,  an  issue  devisavit  vel  non  may,  it  seems,  be  waived  on  the 
part  of  the  infant.^  And  so,  although  the  Court  usually  will  not,  where 
infants  are  concerned,  make  a  decree  by  consent,  without  an  in- 
quiry whether  it  is  for  their  benefit,^  yet  when  once  a  decree  has  been 

1  Ante,  pp.  160,  161.  Loan  and  Trust  Co.  v.  Reed,  3  Edw.  Ch.  414. 

2  Braithwaite's  Pr.  47.  The  infant's  answer  is  generally  contined  to 
8  Cohnan  v.-  Northcote,   2  Hare,   147;    7       a  mere  submission  of  his  rights  and  interests 

Jur.  528,  and   cases   there  referred  to.     [A  in  the  matters  in  question,  to  the  care  and 

decree   in   Chancery   is   erroneous   which   is  protection  of  the  Court.     The  answer  in  such 

rendered  against  a  woman  who  is  shown  by  cases  generally   is,    that  the    infant   knows 

the  bill  to  be  both  a  minor  and  a.  feme  covert,  nothing  of  the  matter,  and  therefore  neither 

where  no  appearance  by  or  for  her  has  been  admits  nor  denies  the  charges,  but  leaves  the 

entered,  and  no  guardian  ad  litem  appointed.  plaintiff  to  prove  them  as  he  shall  be  advised, 

O'Hara  v.  MacConnell,  93  U.  S.  150.]  and   throws  himself  upon  the  protection  of 

4  Knickerbocker  «.  De  Freest,  2  Paige,  304.  the  Court.     Dow  v.  Jewell,  21  N.  H.  487, 

[A  guardian  ad  litem  may  consent  to  any  mat-  per  Gilchrist  C.  J. 

ter  relating  to  the  conduct  of  the  cause,  such  as  ^  Hinde,  241.     Except  m  case  of  gross 

consenting  to  take  the  evidence  by  affidavit.  misconduct,  a  guardian  ad  litem  will  not  l>e 

KnatchbuUv.  Fowle,  ICh.  Div.  604.]  It  is  the  ordered  to  pay  the  costs  of  a  suit  which  he 

special   duty   of    the   guardian   ad   litem   to  has    defended'  unsuccessfully.       Jlorgan   v. 

submit  to  the  Court,  for  its  consideration  and  Morgan,  11  Jur.  N.  S.  233,  V.  C.  K. 
decision,  every  question  involving  the  rights  ^  Russell  v.  vSharpe,  1  .1.  &  W.  482.     The 

of  the  infant"  affected  bv  the  suit.      Ibid. ;  application  for  this  purpose  mav  be  made  hy 

Dow  V.  Jewell,   21  N.  II.  486,  487,  and  to  summons;  for  forms,  see  Vol.  III. ;  and  see 

make  a  vigorous  defence  of  the  interests  of  ante,  p.  71. 

the  infant.     Sconce  v.  Whitney,  12  111.  150;  T  Tillotson  v.  Hargrave,  3  IMad    494;   see 

Enos  V.  Capps,  12  111.  255.     If  "the  guardian  Morison  v.  Morison,  4  M.  &  C.  216,  226. 
ad    litem  neglects   his   duty  to  the   infant,  8  Levy  v.  Levy,  3  Mad.  245. 

whereby  such  infant  sustains  an  injury,  the  ^  Dow  v.  Jewell,  21  N.  H.  486,  487;  ^lills 

guardian  will  not  onlj'  be  punished  for  his  v.  Dennis,  3  John.  Ch.  368;  Mondey  v.  Mun- 

neglect,  but  he  will  also  be  liable  to  the  infant  dey,  1  V.  cSc  H.  223.     Neither  a  default  nor  a 

for  all  the  damages  he  may  have  sustained  decree /jco  cc/i/eA-sfi  can  be  taken  against  an 

thereby.     Knickerbocker  ?;.  De  Freest,  su/)?vx.  infant.     Enos  v.  Capps,  12  111.255;  [Wells 

Where  a  person  consents  to  act  as  guardian  v.  Smith,  44  Miss.  296  ;  Mcllvoy  i:  Alsop,  45 

aJ  Zi^em,  he  must  put  in  a  pleading ;  and  is  Miss.    365.]     A    decree    cannot    be   eiilerfd 

not  to   stop   the   plaintiff  by  neglecting   it,  against  an  mfant  without  proof  to  sustain  the 

merely  because  he  thinks  his  wards  are  im-  case.     Hamilton  v.  Gilman,  12  HI.  2GU. 
proper    or    unnecessary  parties.      Farmers' 
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♦164:  pronounced  without  that  *  previous  sti'p,  it  is  considered  as  of 
the  same  authority  as  if  such  an  incpiiry  had  been  directed,  and 
a  certificate  thereupon  made  that  it  would  be  for  their  benefit.  In  the 
same  manner,  an  order  for  maintenance,  though  usually  made  after  an 
inquiry,  if  made  without  would  be  equally  binding.^  By  a  recent  order,'^ 
it  is  provided  that  any  consent  by  the  guardian  to  any  mode  of  taking 
evidence  or  other  procedure,  shall,  if  given  with  the  sanction  of  the 
Court  or  Judge  in  Chambers,  have  the  same  effect  as  if  the  infant  were 
not  under  disability,  and  had  given  such  consent. 

An  infant  defendant  is  as  nmch  bound  by  a  decree  in  Equity  as  a  per- 
son of  full  age  ;  therefore,  if  there  be  an  absolute  decree  made  against 
a  defendant  who  is  under  age,  he  will  not  be  permitted  to  dispute  it, 
unless  upon  the  same  grounds  as  an  adult  might  have  disputed  it ;  such 
as  fraud,  collusion,  or  error. 

To  impeach  a  decree  on  the  ground  of  fraud  or  collusion,  the  infant 
may  proceed,  either  by  a  bill  of  review,  or  supplemental  bill  in  the  na- 
ture of  a  bill  of  review ;  or  he  may  so  proceed  by  original  bill.  He 
may  also  impeach  a  decree,  on  the  ground  of  error,  by  original  bill ; 
and  he  is  not  obliged,  for  that  purpose,  to  wait  till  he  has  attained 
twenty-one.^ 

Among  the  errors  that  have  been  allowed  as  sufficient  grounds  on 
which  to  impeach  a  decree  against  an  infant,  is  the  circumstance  that, 
in  a  suit  for  the  administration  of  assets  against  an  infant  heir,  a  sale 
of  the  real  estate  has  been  decreed  before  a  sufficient  account  has  been 
taken  of  the  personal  estate.*  And  so,  if  an .  account  were  to  be 
directed  against  an  infant  in  respect  of  his  receipts  and  payments 
during  his  minority,  such  a  direction  would  be  erroneous.^  Another 
ground  of  error  for  which  a  decree  against  an  infant  may  be  impeached 
is,  that  it  does  not  give  the  infant  a  day  after  his  coming  of  age  to 
show  cause  against  it,  in  cases  where  he  is  entitled  to  such  indulgence.® 

It  was  an  established  rule  at  Common  Law,  that  in  all  actions  for 

del)t  against  infant  heirs  by  specialty  creditors  of  their  ancestors,  either 

party  was  entitled  to  pray  that  the  parol  might  demur  ;  that  is,  that  the 

proceedings  might  be  stayed  until  the  heir  had  attained  his  full 

*165     ao-e.'^     This  rule  was  the  foundation  of  a  *  similar  practice  in 

Equity  in  like  cases  ;  ^  so  that,  when  any  suit  was  instituted,  either 

1  Wall  V.  Bushbv,  1  Bro.  C.  C  484,  488;  iiig;ston  v.  Noe,  1  Lea,  64;  McGavock  v.  Bell, 
per  Gilchrist  C  J.  in  Dow  v.  Jewell,  21  N.  3  Coldw.  517;  Loyd  v.  Malone,  23  III.  43.] 
H.  487;  and  see  Brook  v.  Mostvn,  10  Jur.  N.  *  Bennett  v.  Hamill,  2  Sell.  &  Lef.  500. 
S    554    M.  R. ;  ib.   1114;  13   \V.  R.  115,  L.  [Davidson  v.  Bowden,  5  Sneed,  129.] 

J.J.;  3.3  Beav.  457 ;  2  De  G.  &  S.  373,  417 ;  as  5  Hindnmrsh  v.  Southgate,  3  Russ.  324, 

to   compromises  with  the  Court's   sanction,  327;  see  Stott  v.  Meanock,  10  W.  R.  605,  6««, 

where  infants  are  interested.     [See  Musgrove  L.  J.T.  ^      .,,       , .  „  x^ 

V.  Lusk,  2  Teim.  Ch.  570.J  ^  Bennett  v.    Hamill,  ubi   sup. ;  2  Kent, 

2  Ord.  5   Feb.,  1801,  r.  24.     For  form  of  245,  246. 

Fummoiis  to  obtain  the  Judge's  sanction,  see  '^  3  Bla.  Com.  300;  Flasket  v.  Beeby,  4 

Vol.  in.  East,   485;    Com.  Dig.   Enfant,   (D)   3;    ib. 

3  }{ichmond  v.  Tayleur,  1   P.  Wms.  737;       Pleas,  2  (E)  3. 

IWookv.  Mostvn,  M' sup.     [S.  C.  .mb  nom.  i  Chaplin   v.   Chaplin,   3   P.    Wms.   .368, 

Mostvn  V.  Brooke,  L.  R.  4  11.  L.  304;  Liv-       I^chraere  v.   Brasier,   2  J.  &  W.  287,  230; 

Scarth  v.  Cotton,  Ca.  t.  Tulb.  198. 
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by  a  specialty  creditor  or  by  a  simple  contract  creditor,  tlio  equity  of 
which  depended  upon  the  legal  liability  of  the  heir  to  pay  out  of  de- 
scended assets  the  specialty  debts  of  his  ancestor,  no  relief  could  be 
obtained  against  the  heir  during  his  minority,  but  the  decree  contained 
a  direction  for  liberty  to  apply  when  the  heir  should  have  attained 
his  full  age  ;  accompanied,  in  the  case  of  a  suit  by  a  simple  contract 
creditor,  with  a  declaration  of  the  right  to  have  the  assets  marshalled. 
Courts  of  Equity  did  not,  however,  confine  this  species  of  protection  to 
cases  precisely  similar  to  those  in  wliich  the  parol  could  demur  at  Law  ; 
but,  by  a  kind  of  analogy,  they  adopted  a  second  rule,  by  which,  in  cases 
of  foreclosure  and  partition,  and  in  all  cases  in  which  the  real  estates  of 
an  infant  were  to  be  sold  or  conveyed  under  a  decree  of  the  Court,  and 
consequently  the  execution  of  tlie  conve3'ance  was  necessarily  deferred, 
the  infant  had  an  opportunity,  after  attaining  twenty-one,  to  show 
cause  against  the  decree.^  For  this  purpose,  a  provision  was  inserted 
in  the  decree,  giving  the  infant  a  day  to  show  cause  against  it  within  a 
certain  time  after  he  came  of  age.^  The  words  of  the  decree  in  such 
cases  were  as  follow :  ' '  And  this  decree  is  to  be  binding  on  the 
defendant,  the  infant,  unless  he,  on  being  served,  after  he  shall  have 
attained  his  age  of  twenty-one  3'ears,  with  subpoena  to  sliow  cause  against 
this  decree,  shall,  within  six  months  from  the  sei-vice  of  such  subpoena, 
show  unto  this  Court  good  cause  to  the  contrary."  *  The  insertion  of 
this  clause  in  a  decree  for  a  conveyance  by  an  infant  of  his  estate,  was 
so  strictly  insisted  upon  in  all  cases,  that  the  omission  of  it  has  been 
considered  as  an  error  in  the  decree.^ 

By  the  11  Geo.  IV.  &  1  Will.  IV.  c.  47,  the  rule  as  to  the  parol  de- 
murring was  abolished,  and  the  cases  in  which  the  clause  giving  the 
infant  a  day  to  show  cause  ought  to  be  introduced,  were  materially 
lessened  in  number;^  for  by  the  10th  section  of  that  statute,  it 
is  enacted,  that  from  and  after  the  passing  of  the  *Act,  where  *166 
any  action,  suit,  or  other  proceeding  for  the  payment  of  debts, 
or  any  other  purpose,  shall  be  commenced  or  prosecuted  b}^  or  against 

2  See  Price  v.  Carver,  3  M.  &  C.  102,  1G3.  tice  pursued  by  adult  d.efendants,  but  he  must 

8  See  Harris  v.  Youman,  1  Hoff.  Ch.  178;  apply  to  the  Court  for  leave  and  direction. 

Wilkinson    v.   Oliver,    4  Hen.    &   M.    450;  Field  ij.  Williamson,  4  Sandf.  Ch.  613.    [And 

Shields  v.    Bryant,    3   Bibb,    525;    Dow    v.  the  cause  must  be  one  which  existed  at  the 

.Tewell,  21  N.  H.  470;   Anderson  v.  Irvine,  time  the  decree  was  pronounced.     Walker  «. 

11  B.  Mon.  341;  Cole  v.  Miller,  32  Miss.  89;  Page,  21  Gratt.  6-30.] 

[Guest  V.  Sims,  1  Tenn.  79.     The  rule  ap-  ^  Seton,  685,  No.  2;  see  Dow  r.  Jewell, 

plies  where  the  infant  is  directed  to  convey,  21  N.  H.  491. 

not    where    title    can    be,    and    is  divested  ^  Richmond  v.  Tayleur,  1  P.  AV^ms.  7-37. 

by    the    decree.      Sheffield    v.    Duchess    of  An  absolute  decree  against  an  infant,  without 

Buckingham,  1  West,  684;  Mills  v.  Dennis,  giving  him  dav  after  he  comes  of  age  to  show 

3  John.    Ch.  146  ;   Winston  v.  Campbell,  4  cause  against  it,  will  be  reversed.     Beeler  v. 

H.  &M.  477;  Rogers  w.  Clark,  4  Sneed,  608 ;  Bullitt,   4  Bibb,    11;    Passmore    v.  Moore,  1 

Winchester  V.  Winchester,  1  Head,  460.    See  .1.  J.  Marsh.  591;    Jones  v.  Adair,  4  J.  J. 

in/>«,  166.  n.  5 ;  168,  n.  4;    1276,  n.  3;  997,  Marsh.   220;    Arnold   v.    Voorhies,    4  J.    J. 

n.   1.]      Where  a  decree  against   an   infant  Marsh.  507;  Searey  v.  Morgan,  4  Bibb,  96; 

defendant  permits  him  to  show  cause  within  Wright  v.  Miller,  4  Barb.  (S.  C.)  600;  Coffin 

a  certain  time  after  he  comes  of  age,  why  the  v.  Heath,  6  Met.  76. 

decree   should  not   be    enforced,    he  cannot  ^  See  2  Macpherson  (Lond.  ed.  1842),  360, 

assail   the   decree   in    any  manner   he   may  361,  411. 

choose,  without  regard  to  the  course  of  prac- 
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entirely  defeat  the  ends  of  justice.*  This  opinion  has  given  rise  to 
miK-h  discussion,  and  is  made  the  subject  of  an  elaborate  judgment  by 
Sir  Thomas  Plumer  V.  C.  in  the  case  of  Whitworth  v.  Davis,^  in  the 
course  of  which  he  observes  that  "  the  case  of  Fenton  v.  Hughes,^  laj's 
down  a  broad  principle,  tv'r.,  that  a  person  who  has  no  interest,  and  is 
a  mere  witness  against  whom  there  could  be  no  relief,  ought  not  to  be 
a  party  ;  a  bankrupt  stands  in  that  situation :  a  competent  witness, 
Iiaving  no  interest,  against  whom,  therefore,  no  relief  can  be  had  at 
the  hearing;  he  falls  precisely  within  that  general  rule." '  He,  how- 
ever, allowed  the  demurrer  in  the  case  before  him,  without  determining 

the  general  question. 
•lo8         *  When  the  bankruptcj'  of  a  defendant  does  not  appear  on  the 

face  of  the  bill,  or  has  occurred  subsequently  to  the  filing  of  the 
bill,  but  before  the  expiration  of  the  time  for  putting  in  his  answer, 
the  defendant  may  take  the  objection  by  wa}'  of  plea.-'  He  maj-  also 
l)lead  the  bankruptcy  of  a  co-defendant,  even  where  it  took  place  after 
the  tiling  of  the  bill.'^ 

A  bankrupt  can  be  made  a  party  to  a  bill  for  the  mere  purpose  of 
discovery  and  injunction  ;  ^  but  there  is  no  doubt  that  if  he  is  made  a 
])arty  for  the  purpose  of  obtaining  relief  against  him,  he  may  demur  to 
the  bill,  and  that  in  such  case  his  demurrer  will  protect  him  from  the 
iliscovery  as  well  as  the  reUef ;  where,  however,  fraud  or  collusion  is 
charged  between  the  bankrupt  and  his  assignees,  the  bankrupt  may  be 
made  a  party,  and  he  cannot  demur,  although  relief  be  prayed  against 
him.  Thus,  where  a  creditor,  having  obtained  execution  against  the 
etlects  of  his  debtor,  filed  a  bill  against  the  debtor,  against  whom  a 
commission  of  bankrupt  had  issued,  and  the  persons  claiming  as  as- 
signees under  the  commission,  charging  that  the  commission  was  a 
contrivance  to  defeat  the  plaintiflT's  execution,  and  that  the  debtor  hav- 
ing, by  permission  of  the  plaintiff,  possessed  part  of  the  goods  taken  in 
execution  for  the  purpose  of  sale,  instead  of  paying  the  produce  to  the 
plaintiif  had  paid  it  to  his  assignees  :  a  demurrer  by  the  alleged  bank- 
rupt, because  he  had  no  interest,  and  might  be  examined  as  a  witness, 
was  overruled.*  Upon  the  same  principle,  where  a  man  had  been 
fraudulently  induced  by  the  drawer  to  accept  bills  of  exchange  without 
consideration,  and  the  drawer  afterwards  indorsed  them  to  others: 
uiKjn  a  bill  filed  against  the  holder  and  drawer  of  the  bills  of  exchange, 

.,  !,  'd'  l'*"''-  ^^'^ '  Popping  V.  Van  Pelt,  1      48G  Q  and  see  Campbell  v.  Joyce,  L.  R.  2  Eq. 
H«fl.  <  h.  I'r.  r)45.  377  V.  C.  W. 

«  I  V  "*•  ^Li*-  '^^•'-  ,      .     r^  ^  Sergrove  v.  Mayhew,  3  M'N.  &  G.  97. 

»  7  Ves.  287;  see  also  Lo  Texier  v.  Mar-  s  Plea  of  defendant's   bankruptcy  over- 

graviiic  of  Anxpach,  ir.  Ves.  159,  KiO.  ruled;  he  beiny  the  manager,  secretary,  and 

I       •     1   iV  f^     I    5*'!i  ^''^'''   "^^  '^'"jert  "•  a  member  of  the  committee  of  an  association  ; 

l^'WiK,  1  Ue  O.,  .1.  &  S.  ."JH ;  2  J.  &  II.  452 ;  and  discovery  was  required  from  him  in  order 

J.Jur.JS.  h.  187;  Story  hq.  ]•].§  223,  n.  to   obtain    contribution   from   the   members. 

'    i;tirni.-rr   Robinson,  1  S.  &  S.  3;  Lane  Pepper  v.  Henzell,  2  H.  &  M.  486;  11  Jur. 

r.  Smilh,   14  Ii<-av.  4!t ;   .lones  v.   Hinns,   10  N.  S.  840. 

"l^;    Mr^   11!'=   '^  ^^V,'^-  -'r.'^'  ^^-  ^^-^  ^^  *  K'-^S"-  Martin,  a  Ves.  J.  641,  cited  Ld. 

ile«%.  J02;  tl  upper  v.  Henzell,  2  H.  &  M.       Red.  162;  but  see  Gilbert  v.  Lewis,  1  De  G., 

J.  &  S.  38;  2  J.  &  H.  452;  9  Jur.  N.  S.  187. 
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for  a  delivery  up  of  the  bills,  and  an  injunction,  the  drawer  pleaded 
his  bankruptcy,  which  took  place  after  the  bill  filed,  in  bar  to  the  bill ; 
but  Sir  Lancelot  Shadwcll  V.  C.  overruled  the  plea.^ 

Where  a  defendant  becomes  bankrupt  after  tlio  commencement  of  the 
suit,  the  bankruptcy  is  no  abatement,  and  the  plaintiff  has  his  choice, 
either  to  dismiss  the  bill  and  go  in  under  the  bankruptcy,  or  to  go  on 
■with  the  suit,  making  the  assignees  parties.*  It  seems  that  in  Knox  v. 
Broivn,"^  Lord  Thurlow  permitted  the  plaintiff  to  dismiss  his  own 
bill  without  costs,  because  it  was  b}-  the  *  act  of  the  defendant  *159 
himself  that  the  object  of  the  suit  was  gone.  In  a  subsequent 
case,  however,  of  Rutherford  v.  Miller,^  the  Court  of  Exchequer  refused 
to  make  such  an  order  without  costs ;  and  in  Monteith  v.  Taylor ^^ 
where  a  motion  was  made  on  behalf  of  the  defendant,  who  had  become 
bankrupt,  to  dismiss  the  plaintiff's  bill  with  costs,  for  want  of  prosecu- 
tion, Lord  Eldon,  although  he  at  first  entertained  a  doubt  whether  he 
could  make  such  an  order  with  costs,  afterwards  expressed  an  opinion 
against  the  plaintiff  upon  that  point,  upon  which  the  plaintiff  submitted 
to  give  the  usual  undertaking  to  speed  the  cause  ;  and  in  the  case  of 
Blackmore  v.  Smitk,^  Lord  Cottenham,  after  referring  to  the  order  made 
in  the  last-mentioned  case,  in  the  Registrar's  book,  held,  that  if  the 
bill  were  dismissed  it  must  be  with  costs. 

It  appears  from  the  two  cases  last  referred  to,  that  a  defendant  may, 
notwithstanding  he  has  become  bankrupt,  move  to  dismiss  the  plain- 
tiffs bill  for  want  of  prosecution  ;  and  it  is  the  practice,  on  such  a  mo- 
tion, to  dismiss  the  bill  with  costs.* 

After  what  has  been  said,  it  is  scarcely  necessary  to  observe  that 
where  a  party  who  is  a  defendant  to  a  suit  becomes  bankrupt,  it  will 
be  necessary  for  the  plaintiff,  if  he  proceeds  with  the  suit,  to  bring 
the  assignees  before  the  Court  by  amendment  or  a  supplemental  order  f 
and  it  has  been  decided,  that  where  the  assignee  of  a  bankrupt  has 
been  already  before  the  Court  as  a  defendant,  and  such  assignee  die 
or  is  removed,  and  a  new  assignee  is  appointed  in  his  stead,  the  suit 
abates,  and  an  order  to  carry  on  the  proceedings  against  such  new 

6  Mackworth  v.  Marshall,  3  Sim.  368.  baukruptey  of  the  defendant.     This  distinc- 

6  Monteith  v.  Taylor,  9  Ves.  615.  tion  is  fully  discussed  in  Sedgwick  v.  Cleve- 

7  2  Bro.  C.  C.  186.  land,  7  Paige,  290-292 ;  see  also  note  to  Storv 

1  2  Anst.  458.  Eq.  PI.  §  342.    After  the  assignees  have  been 

2  9  Ves.  615.  made   parties,   the   bankrupt   appears   to   be 

8  1  M'N.  &  G.  80.               _  treated  as  out  of  the  suit;    see  Kobertspn  v. 
*  Blackmore  v.  Smith,  ubi  sup. ;  see  also  Southgate,    5    Hare,    223 ;    Stahlschmidt    v. 

Robson  V.  Earl  of  Devon,  3  Sm.  &  G.  227 ;  Lett,  ib.  595 ;  and  see  Seton,  1166.    For  forms 

Levi  V.  Heritage,  26  Beav.  560,  which  were  of  supplemental  order,  see  Seton,  1165,  Nos. 

cases  of  insolvent  debtors ;  overruling  Blan-  5,  6  ;  and  for  forms  of  motion  paper  and  peti- 

shard  v.  Drew,  10  Sim.  240;  see,  however,  tion,  see  Vol.  HI.;  and  see  nyite,  p.  64. 
Kemball  v.  Walduck,  1  Sm.  &  G.  App.  27;  [But  see,  now,  Doe  v.  Childress,  21  Wall. 

ISJur.  69.  642;    Payne    v.    Beech,    2   Tenn.    Ch.   711; 

5  15  &  16  Vic.  c.  86,  §§  52,  53;  Lash  v.  Eyster  v.  Graff,  91  U.  S.  521;    Esterbrook 

Miller,  4  De  G.,  M.  &  G.  841 ;  1  Jur.  N.  S.  Steel   Pen   Man.  Co.  v.  Ahern,  3  Stew.  Eq. 

457 ;  Storm  v.  Davenport,  1  Sandf.  Ch.  135.  341 ;  and  the  cases  cited  by  the  Reporter  in 

It  is  to  be  borne  in  mind,  that  there  is  a  dif-  an  exhaustive  note.    And  see  Barger  v.  Buck- 

ference   in  reference  to  this   point  between  land,  28  Gratt.  850 ;  Parks  v.  Doty,  13  Bush, 

cases  of  voluntary  alienation,  and  cases  of  727.] 
involuntary  alienation,  as  by  insolvency  or 
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was  pra^-ed.  It  is  to  be  observed,  also,  that  in  those  cases,  as  well  as 
in  Pace  v.  Marsden,  the  decree  was  made  for  a  sale,  without  a  previous 
reference  to  inquire  whether  it  would  be  for  the  benefit  of  the  infant. 
In  Pace  v.  Marsden,  however,  it  seems  that  a  sale  was  prayed  by  the 
bill.  In  Price  v.  Carver,^  Lord  Cottenham  seems  to  have  suggested, 
that  a  decree  for  sale  was  the  proper  course,  as  against  an  infant  defend- 
ant ;  and  in  the  event  of  such  a  decree,  it  would  api)ear  that  no  day 
to  show  cause  is  given. ^  Now,  however,  in  all  foreclosure  suits,  th? 
Court  is  empowered,  if  it  thinks  fit,  to  direct  a  sale,  instead  of  a  fore- 
closure ;  ^  and  where  it  Ls  for  the  benefit  of  the  infant,  it  is  the  practice 
to  do  so.®  Where  the  value  of  the  mortgaged  property  was  clearly  less 
than  the  amount  due  to  the  mortgagee,  the  Court,  at  the  hearing,  made 
an  absolute  decree  for  foreclosure  against  an  infant  defendant,  upon  the 
plaintiflJ's  pajing  the  infant's  costs.'' 

Mere  irregularities  and  errors  in  the  proceedings  of  the  Court  will  not 
invalidate  a  sale,  or  prevent  a  good  title  from  being  made  under  a  de- 
cree ;  *  it  seems,  however,  that  if  there  is  a  material  error  in  sul)stance, 
as  well  as  in  words  and  form,  a  purchaser  may  object  to  the  title,  and 
the  Court  will  discharge  him  from  his  contract.  Thus,  in  the  case  of 
Calvert  v.  Godfrey,^  where  a  sale  of  an  infant's  estate  was  ordered, 

merely  because  it  was  beneficial  to  the  infant,  and  without  there 
*1G9     being  any  person  who  had  a  right  to  call  *upon  the  Court  to  sell 

the  estate  for  the  satisfaction  of  a  claim  or  debt,  Lord  Langdale 
M.  R.,  considering  that  such  an  order  was  not  within  the  jurisdiction  of 
the  Court,  allowed  an  objection  to  the  title,  made  in  consequence  of  the 
irregularity  of  the  decree. 

Where  an  answer  is  put  in  on  behalf  of  an  infant,  it  is  put  in  upon 
the  oath  of  the  person  appointed  his  guardian  ;  ^  but  the  infant  is  not 

8  3  M.  &  C.  157,  161.  ^  Mears  v.  Best,  10  Hare,  App.  51;  Siffkin 

4  Scholefield  v.  Heafield,  7  Sim.  669;  8      v.  Davis,  Kay,  App.  21. 

Sim.  470:  Davis  v.  Dowding,  2  Keen,  24.5.  '  Croxon  v.  Lever,  10  .Tur.  N.  S.  87;  12 

iAnte   16.5,  note  3.]  W.  R.  237,  M.  R.,  following  Billson  v.  Scott, 

5  15  &  16  Vic.  c.  86,  §  48;  and  see  Hurst      Seton,  686,  V.  C.  W. 

V.  Hurst,  16  Beav.  372;  Powell  v.  Robins,  7  ^  Calvert  v.   Godfrey,  6   Beav.  97,  107; 

Sumner's  Ves.  211,  note  (1),  and  cases  cited;  Baker  v.  Sowter,  10  Beav.  343,  348.     [Ante, 

Harris  v.  Harris,  6  Gill  &  .1.  Ill;  Garland  v.  161,  note  1.] 

Living,  1  Rand.  396;  Goger  v.  Coger,  2  Dana,  "  6  Beav.  97,  109.     [See  Brown,  ex  parte, 

270,  in  reference  to  the  circumstances  under  8  Humph.  200;    Gray  v.  Barnard,   1  Tenn. 

which  Courts  will  decree  a  sale  of  the  lands  Ch.  2:i8;  Huger  v.  Hnger,  3  Des.  18.]     Now, 

descended  to  infants.     In  Mills  v.  Dennis,  3  however,  the  Court  has  statutory  power  to 

John.  Ch.  367,  which  was  a  bill  for  fore-  sell  infants'  settled  estates;  see  iw««,  Chap, 

closure  of  a  mortgage,  Mr.  Chancellor  Kent  XLV.  §  6. 

observed,  "  The  practice  with  us  has  been  to  i  I>d.  Red.    314.     The  order  appointing 

sell,    and   not   to   foreclose,    as    well    where  the  guardian  must  be  produced  to  the  person 

infants,  as  whore  adults  are  concerned.      I  before  whom  the  answer  is  sworn,  Ord.  VH 

think   this   course   must  generally  be  most  4.     Where  a  guardian  nd  litem  has  been  ap- 

beneticial  to  the  infants  as   well   as  to  the  pointed,  an  order  may  be  obtained,  on  a  peti- 

creditors;  and  there  can  be  no  doubt  of  the  tion  of  course,  by  the  plaintiff,  to  file  an  in- 

authoritv  of  the  Court  to  pursue  it."     Incase  fant's  answer  without  oath,  or  without  oath 

of  a  decree  for  the  sale  of  the  mortgaged  or  signature  of  his  guardian.     For  form  of 

premise.?,  the  decree,  it  is  understood,   will  petition,  see  Vol.  HI. 
bind  the  infant.     Mills  v.  Dennis,  3  .lolm. 
Ch.  367,  369. 
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bound  by  such  answer,  and  it  cannot  be  read  against  him  :  ^  the  true 
reason  of  which  is,  because  in  reaht}'  it  is  not  the  answer  of  the  infant, 
but  of  the  guardian,  who  is  the  person  sworn,  and  not  the  infant ;  and 
the  infant  may  know  nothing  of  the  contents  of-  the  answer  put  in  for 
him,  or  may  be  of  such  tender  years  as  not  to  be  a])le  to  judge  of  it.* 
This  being  the  case,  it  would  be  useless,  and  occasion  unnecessary 
expense,  to  call  upon  an  infant  to  put  in  a  full  answer  to  the  plaintifTs 
bill ;  *  and  it  is,  therefore,  held,  that  exceptions  will  not  lie  to  the 
answer  of  an  infant,  for  insufTiciency.^ 

It  is  not  now  the  practice  to  require  any  answer  from  an  infant. 
Formerly,  when  an  answer  from  every  defendant  was  necessary,  an 
infant's  answer  was  generally  confined  to  a  mere  submission  of  his  rights 
and  interests  in  the  matters  in  question  in  the  cause  to  the  care  and 
protection  of  the  Court ;  ^  the  infant  might,  however,  state  in  liis  answer 
any  thing  which  he  meant  to  prove  by  way  of  d(?fence  ;  "^  and  he  may 
now  file  a  voluntary  answer  for  tliis  purpose.^  whenever  it  is  for  his 
benefit  so  to  do,  as  in  many  cases  it  may  be  ;  ^  but  whatever  admissions 
there  may  be  in  the  answer,  or  whatever  points  may  be  tendered 
thereby  in  issue,  it  appears  *that  the  plaintiff  is  not  in  any  *170 
degree  exonerated  from  his  duty  in  proving,  as  against  the 
infant,  the  whole  case  upon  which  he  relies.^ 

Where  an  answer  has  been  put  in  by  a  guardian  on  behalf  of  an  infant 
defendant,  and  the  infant  comes  of  age,  and  is'  dissatisfied  with  the 
defence  put  in  by  his  guardian,  he  may  apply  to  the  Court  for  leave 
to  amend  his  answer,  or  to  put  in  a   new  one  ;  ^  and  it  seems  that 

2  Leggeft  V.  Sejlon,  3  Paige,  84;  James  v.  6  Mills  v.  Dennis,  3  John.  Cli.  -367,  -308; 
James,  4  Paige,  115;  Stephenson  v.  Stephen-      Dow  v.  Jewell,  21  N.  H.  470,  48fi,  487. 

P(in,  6  Paige,  353;  Rogers  v.  Cniger,  7  John.  7  Per  Richards  V.  B.    in    Attornev-Gen- 

581;  Biilkley  v.   Van  Wyck,   5  Paige,  530;  eral  v.  Lambirth,  5  Pri.  .398. 
Stewart  v.  Duvall,  7  Gilf^;  J.  180;  Bank  of  8  F„r  formal  parts  of  an  infant's   answer, 

Alexandria  v.  Patton,  1  Rob.  (Va.)  500  ;  Grain  see  Vol.  III. 

V.  Parker,  1  Garter  (Ind.),  74.     It  is  the  duty  9  Lane  v.  Hardwicke,  9  Beav.  148.     Ord. 

of  the  Gourt  to  see  that  the  rights  of  an  in-  XIII.   1,  empowering  the   plaintiff  to   file  a 

fant  are  not  prejudiced  or  abandoned  by  the  traversing  note   in    default  of  answer,   does 

answer  of  his  guardian.     Barret  v.  Oliver,  7  not,  it  seems,  apply  to  an  infant  defendant. 

Gill  &  J.  191.     An  infant  is   not  bound  by  a  Emery  v.  Newson,"  10  Sim.  5f<4. 
guardian's  waiver  of  service  of  process.    Rob-  i  Holdcn  v.   Hearn, -1  Beav.  445,455;  3 

bins  V.  Robbins,  2  Garter,  74;  Lenox  v.  Ne-  Jur.  428:  Mills  r.  Dennis,  3  John.  Gh.  .367, 

trebe,  1  Hemp.  251.  3ti8;   2  Kent,  245;  Winston   v.  Gampbell,  4 

The  answer  of  an  infant  by  his  guardian  Hen.  iS:  M.  477;    Ma.ssie  v.   Donaldson,   8: 

ad  litem,  is  not  evidence  in  his  favor,  although  Ohio,  377. 

it  is  responsive  to  the  bill,  and  sworn  to  by  2  Stephenson  v.  Stephenson,  6  Paige,  353 ; 

the  guardian  f«i/i<(>»i.    Bulkley  r.  Van  Wyck,  James  v.   James,   4  Paige,   115.     An   infant 

5  Paige,  536;    Stephenson   v.  Stephenson,   6  defendant  does  not  lose  his  right  to  object  to 

Paige,  353.     A  ])laintiff  cannot  in  any  forni  the  jurisdiction  of  the  Gourt  at  the  hearing, 

of    pleading  compel  an    infant   to  become  a  upon  the  gi-ound  that  the  remedv  is  at  Law, 

witness   against    himself.     Bulkley    v.    Van  although  his  guardian  arf/jVew  has  omitted  to 

Wyck,  tibi  supra.     [Infra,  753,  n.' 6.]  raise  such  objection  in  his  answer.     Bowers 

3  Wrottesley  i'.  Bendish,  3  P.  Wms.  236;  v.  Smith,  10  Paige,  193. 

see  Hough  v.   Doyle,  8Blackf.  300;  Hough  Where  the  infant  under  leave  does  amend' 

r.  Ganbv,  8  Blackf.  301.  his  answer,  or  puts  in  a  new  one,  on  coming 

*  Strudwick  v.  Pargiter,  Bunb.  338.  of  age,  the  plaintiff  may  amend  his  bill,  and 

6  Gopeland  v.  Wheeler,  4  Bro.  G.  G.  256;  may  waive  an  answer  under  oath  bv  the  in- 

Lucas  V.  Lucas,  13  Ves.  274;  Ld.  Red.  315;  fant  so  coming  of  age.     Stephenson  v.  Ste- 

I^eggett  V.  Sellon,  3  Paige,  84 ;  Bulkley  v.  phenson,  6  Paige,  353. 

Van  Wyck,  5  Paige,  536. 
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Ihis  piiviK'iio  :ii>pUos;  :i5  woU  allor  a  doi.'i\>o  has  boon  in:ido  :i3 
before.'' 

All  iiilant,  howover.  wishing:  to  make  a  now  dolenoo,  must  apply  to 
the  Court  as  early  :is  possible  arter  att:\ining  twenty-one  ;  lor  if  he  is 
gnilty  of  any  laohes.  his  apiilication  will  be  refused.* 

The  same  reasons  whioh  i>rovent  an  infant  from  being  bonml  by  his 
answer,  operate  to  prevent  his  being  bound  by  adniissii>ns  in  any  other 
stiige  of  proeeeding,  unless  indeed  sueh  admissions  are  for  his  bonotit. 
Thus,  it  Wivs  held  that,  whore  an  infant  is  ooneornod.  no  c:ise  could  be 
stiitvd  by  the  Court  of  Chancery  for  the  opinion  of  a  Court  of  Law  : 
because  an  infant  would  not  be  bound  by  the  ailmissions  in  sueh  c^ise.^ 
Upon  tlie  same  principle  it  has  been  held,  that  an  infant  is  not  bound 
b^'  a  recital  in  a  deed  executed  (.luring  infancy.'"' 

The  eonsequeuee  of  tins  rule  is.  that  where  there  are  infant  defend- 
ftnts,  and  it  is  necessary,  in  order  to  entitle  the  plaintitf  to  the  relief  he 
prays,  that  certain  fact.s  should  be  before  the  Court,  such  facts,  although 
they  might  bo  the  subject  o{'  admission  on  the  part  of  adults,  nuist 
*171  bo  proved  against  the  infants."  For  the  same  *reason,  where  a 
will  relating  to  real  estate  is  to  be  established  in  Chancery,  and 
the  heir-at-law  is  an  intaut.  it  is  always  necessary  to  establish  the  due 
execution  of  the  Avill  by  tlio  examination  of  witnesses. 

From  the  report  of  the  cases  ol'  Ciirticn'(jlit  v.  C<irtirn<jht^  and  Sire- 
wan  V.  Shruiaiu  in  ^Ir.  Dickens's  Reports,^  it  seems  to  have  boon  held, 
that  where  the  heir-at-law  in  an  original  suit,  being  adult,  had  by  his 
answer  admitted  the  due  execution  of  the  will,  but  died  before  the  cause 
wail  brought  to  a  hearing,  leaving  an  intaut  heir,  who  w:is  brought 
before  the  Court  by  revivor,  the  will  nuist  be  proved  /»<■/•  testes  :igainst 
the  infant  heir.  But  in  Li'resei/y.  Liresei/,'^  Sir  John  Loach  ]\L  1\.  held, 
that  the  circumstance  of  the  lirst  heir  having  admitted  the  will,  ren- 
dered it  unnecessary  to  prove  it  against  the  infant ;  and  in  a  subsequent 
case,'  Sir  Lancelot  Shadwell  V.  C.  expix^ssed  himself  to  bo  oC  the  same 
opinion  as  the  Master  of  the  Rolls,  and  said  that  he  had  roforrod  to  the 
entries  of  the  cases  of  Sleeinun  v.  S/eeiivm,  and  C(trlirri<fht  v.  Citrtirri<//if, 


8  Kolsjill  r.  Ki'lsall,  2  M.  &  K.  -k)!*.  416; 
Snow  f.  llolo.  15  Sim.  Uil :  10  .lur.  .UT  ;  Ood- 
riuRton  r.  .lolmstouc,  cited  I  Smith  l*r.  '275 ; 
Seton,  GSj. 

*  lloiim«t  r.  Ia'MxK  1  Pi«k.  80.  In  the 
c,H.«o  i>f  IWniiot  r.  lx>e.  -J  Atk.  4S7.  and  f>-Ji>, 
ivforrod  U>  in  tlio  margin  i>f  1  Hifk.  S.I  as  S. 
f..  llio  ain>liiaiii>u  was  made  durinji  tho  in- 
fnnov.  str  p'S/.  174:  and  soo  C\vil  r.  Ixird 
Salistiiirv,  -2  Win.  •JJ4  :  Mason  r.  Uolmw.  '2 
Havw.  178;  Morris  v.  Morris,  11  .hir.  2ii0.  V. 
('.  K.  H. ;  MonviH'unv  r.  Uerinji,  4  Uo  G. 
iV  .1.  17'>:  .').lur.'  N.  ii.GiU. 

'  Hawkins  r.  Liisiombe,  "2  Swan.««t.  3t)'2 ; 
but  it  was  dono  in  Walsli  v.  Tivvjuiniou,  IG 
Sim.  17S;  12  .lur.  .'.47. 

«  Miln.r  f.  l^.rd   llanwood.  18  Vos.  274. 

"  Wilkinson  r.  Hoal.  4  M.id.  4l»8:  seo  also 
Q<iant(K-k  r.  Hullcn.  6  Mad.  SI.  wlu-iv  tho 
Court  refused  to  allow  evidence,  taken  before 


the  infants  were  made  parties,  to  bo  read 
aijiiinst  them ;  but  see  Hailiie  r.  .lackson,  10 
Sim.  Iii7.  as  to  accounts ;  and  see  Jebb  r. 
Tns;well.  20  IVav.  4(U.  In  Mills  r.  Dennis, 
3  .lolin.  t'h.  ;U>7.  wliich  was  n  suit  for  fonv 
elosnri',  it  was  held,  that  lliere  could  be  no 
valid  decrv'o  aipunst  an  infant,  bv  default, 
nor  on  his  answer  bv  ijuardian ;  but  the 
plaintilY  must  piMve  his  demand  in  ("ourl,  or 
before  a  .Master,  and  tlie  infant  will  have  a 
day  in  Oourt,  after  he  comes  of  ap\  to  show 
error  in  the  decree.  See  .Massie  r.  Uonald- 
son,  8  Ohio,  ;)77  :  Walton  v.  t'oulson,  1  Mc- 
Ix'an,  12.');  I'halfant  v.  Monive,  ."{  Danit,  36; 
Dow  f.  .lewell.  21  N.  U.  4Sii,  487. 

1  2  Dick,  f.4:.,  787. 

9  (.Mted  4  Sim.  1.12. 

8  Uvk  r.  loote,  4  Sim.  l.'>2.  [Sw  lyowia  •• 
Outlaw,  I  I'euu.  140. J 
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in  the  Registrars'  book  ;  and  that  with  respect  to  the  former,  no  such 
thing  as  is  mentioned  by  the  reporter  appears  to  have  taken  place,  but 
the  original  heir  having  admitted  the  will,  the  Court  established  it ;  and 
with  respect  to  the  latter,  all  that  was  stated  was,  that  on  hearing  the 
will  and  proofs  roid  (not  sa\-ing  what  proofs),  the  Court  declared  that 
the  will  ought  to  be  established.^ 

Where  an  infant  has  a  day  given  him  by  the  decree,  to  show  cause 
against  it,  the  process  served  upon  him  at  his  coming  of  age  is  a  writ 
of  suhpcena,  which  is  a  judicial  writ.^ 

The  subpoena  will  be  sealed  upon  its  mere  presentation,  and  without 
production  of  the  decree  or  order  referred  to  in  it ;  and  need  not  be 
served  personally.®  It  is  served  by  delivering  a  copy  thereof,  and  of 
the  indorsement,  to  the  late  infant  personally,  or  to  his  servant,  or  some 
member  of  his  family,"  at  his  dwelling-house,  or  usual  place  of  abode, 
and  at  the  same  time  producing  the  original  suhpcena.^  If  service  can- 
not be  thus  effected,  an  application  may  be  made  to  the  Court,  by  ex 
parte  motion,^  supported  by  affidavit,  to  direct  some  other  mode  of  ser- 
vice.^'' If  the  order  be  made,  a  copy  of  it  must  be  served  with  the  sub- 
poena, in  the  manner  prescribed  by  the  order. 

*The  service  of  the  subpoena  wiU  be  of  no  validity,  if  not  made  *172 
within  twelve  weeks  after  the  teste  of  the  writ.^ 

If,  after  service  of  the  'subpoena  to  show  cause,  the  party  does  not 
appear  within  the  time  limited,  the  decree  will  be  made  absolute,  with- 
out entering  an  appearance  for  him,'-  upon  an  ex  parte  motion,  supported 
by  an  affidavit  of  service  of  the  subpoena,  evidence  that  the  infant  is  of 
age,  and  the  Registrar's  certificate  of  no  cause  shown. ^ 

It  is  said  above,*  that  in  cases  of  foreclosure,  the  only  cause  which 
can  be  shown  by  an  infant  after  attaining  twenty-one,  against  making 
the  decree  absolute,  is  error  in  the  decree,  and  that  he  will  not  be  per- 
mitted to  unravel  the  account,  nor  even  to  redeem  the  mortgage  on 
pacing  what  is  due.  This  strictness,  however,  must  not  be  understood 
as  appl}ing  to  cases  in  which  fraud  or  collusion  has  been  made  use  of 
in  obtaining  the  decree.*  Neither,  it  is  apprehended,  will  the  above 
rule  applj-  to  cases  where  the  title  claimed  by  the  infant  is  paramount 
the  mortgage.  Thus,  in  a  case  where  an  estate  had  been  conveyed  to 
the  great-uncle  and  grandfather  of  the  infant,  as  joint-tenants  in  fee, 
and  upon  the  death  of  the  great-uncle,  the  grandfather,  being  the  sur- 

*  See  also  Robinson  v.   Cooper,    4   Sim.  »  See  Ord.  X.  1;  XXYIIT.  6. 

131.     Such  a  statement  by  an  ancestor  plain-  ^  For  fonn  of  motion  paper,  see  Vol.  III. 

tiff,  in  a  bill,  is  an  admission  bindinj^  on  his  1"  See  Ord.  X.  2;  Elcock  v.  Glej^g,  2  Dick, 

infant  heir.     Hollings  v.  Kirkby,    15    Sim.  764. 

183.  1  Ord.  XXVni.  9. 

5  2  Kent,  245,  and  note ;   Dow  t?.  Jewell,  2  Gilb.    For.     Rom.     160;    Wharam    *. 

21  N.  H.  491.     For  form  of  writ,  see   Ord.  Broojchton,  1  Ves.  S.  185. 

Sched.    E.   6;   and  Vol.  III.;    for   form.s   of  3  See  Seton,  685;  Hinde,  4-36,  440.    For 

praecipe  and  indorsement,  see  Vol.  III.  forms  of  orders  absolute,  see  Seton,  685,  689; 

s  Braithwaite's  Pr.  206,  267.  and  for  forms  of  motion  paper  and  affidavit, 

■^  Such   member  should  be  an  inmate  of  see  Vol.  III. 

the  house.    Edgson  v.  Edgsoa,  3  De  G.  &  S.  *  Ante,  p.  167. 

62i).  6  Loyd  c.  Mansel,  2  P.  Wma.  73. 
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vivor,  had  mortgaged  the  estate,  and  died,  leaving  the  infant  his  heir- 
at-law  :  upon  a  bill  filed  b}'  the  mortgagee  against  the  infant  to 
foreclose,  the  inftint  stated  in  his  answer  that  the  estate  had  been  pur- 
chased and  paid  for  bj  his  gi'eat-uncle,  who  devised  the  same  to  his 
grandfather  for  life,  with  remainder  to  his  heirs  in  tail,  and  so  claimed 
the  estate  as  heir  in  tail  by  a  title  paramount  the  mortgage  ;  ])ut  the 
Court  decreed  an  account,  and  that  the  defendant  should  redeem  or  be 
foreclosed,  unless  he  showed  cause  within  six  months  after  he  came  of 
age,  on  the  ground  that  the  grandfather  being  l:)}'^  the  deed  joint-tenant 
in  fee  with  his  brother,  whom  he  survived,  must  have  appeared  to  the 
mortgagee  to  have  a  good  title.  The  infont,  however,  when  he  came 
of  age,  upon  being  served  with  a  subpoena  to  show  cause,  moved  for 
leave  to  amend  his  defence,  bj  putting  in  a  new  answer,  and  swore  that 
he  believed  he  could  prove  that  the  mortgagee  had  notice  of  the  trust 
for  his  great-uncle  at  the  time  he  lent  the  money,  which  was  a  point  not 
insisted  upon  in  his  former  answer ;  and  the  Court  made  the  order.* 
The  reason  of  this  distinction  between  the  case  of  a  claim  In'  the  infant 
paramount  the  mortgage,  and  that  of  a  claim  subject  to  the  mortgage, 
is  obvious ;  for  in  the  latter  case,  it  will  be  presumed  that  the  Court 

would  not  have  made  the  decree  had  it  not  been  satisfied 
*173     *that  the   mortgage  was  properly  executed,    and,  therefore,  it 

would  not  be  reasonable  to  allow  a  party,  claiming  subject  to 
that  deed,  to  disturb  the  title  which  the  mortgagee  had  acquired  under 
it ;  but  in  the  former  case,  the  mortgage  may  have  been  properly  exe- 
cuted, and  the  account  taken  under  it  may  have  been  perfectly  correct, 
and  3'et  the  mortgagor  may  not  have  had  a  title  to  make  the  mortgage  : 
in  which  case,  it  would  not  be  just  to  preclude  the  infant  from  an 
opportunity  of  establishiug  a  case  which,  from  the  circumstance  of  its 
not  haAdng  been  insisted  upon  in  the  infant's  answer,  was  not  properly 
submitted  to  the  decision  of  the  Court  at  the  time  the  decree  was 
pronounced. 

In  ordinary  cases,  where  an  infant  has  a  da}'  given  him  to  show  cause 
against  making  a  decree  absolute,  he  may  either  impeach  the  decree  on 
the  ground  of  fraud  or  collusion  between  the  plaintiff  and  his  guardian, 
or  he  may  show  error  in  the  decree.  He  ma}'  also  show  that  he  had 
grounds  of  defence  which  were  not  before  the  Court,  or  were  not  insisted 
upon  at  the  hearing,  or  that  new  matter  has  subsequently  been  dis- 
covered, upon  which  the  decree  ma}'  l>e  shown  to  be  wrong. 

If  the  late  infant  seeks  to  controvert  the  decree  on  the  ground  of 
fraud  or  collusion,  he  is  not  bound  to  proceed  by  way  of  rehearing  or 
by  bill  of  review,  but  he  may  impeach  the  former  decree  by  an  original 
bill,  in  which  it  will  be  enough  for  him  to  say,  that  the  decree  was 
obtained  by  fraud  or  collusion ;  he  may  in  like  manner  impeach  the 
decree  by  original  bill,  even  though  his  ground  of  comi^laint  against  it 

8  Anon.,  Mos.  66. 
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is  confined  to  error.^  In  such  cases,  it  is  not  necessary  for  the  infant 
to  wait  till  he  comes  of  age  before  he  seeks  redress,  but  application  for 
that  purpose  may  be  made  at  any  time.^ 

If  the  late  infant  seeks  to  impeach  the  decree,  by  showing  that  he  had 
grounds  of  defence  which  were  either  not  before  the  Court,  or  not  in- 
sisted upon  at  the  original  hearing,  he  might,  under  the  old  practice, 
^PPb'  to  the  Court,  either  by  motion  or  petition,  for  leave  to  put  in  a 
new  answer ;  and  it  seems  that  such  application  might  be  made 
ex  parte  ^  and  was  a  matter  of  course;^  but  under  *  the  present  *17-1 
practice  (unless  an  answer  has  been  put  in,  or  it  is  thought  de- 
sirable to  put  one  in,  on  behalf  of  the  infant),  it  is  conceived  the 
form  of  the  motion  or  petition  will  be  for  leave  to  make  a  new 
defence. 

Although  it  was  a  matter  of  course,  that  an  infant  defendant  to  a  suit, 
who  had  had  a  day  given  him  to  show  cause  against  the  decree  after 
attaining  twenty-one,  might  have  leave  to  put  in  a  new  answer,  yet,  if 
he  was  plaintiff  in  a  cross-bill,  and  that  suit  or  any  part  of  it  had  been 
dismissed,  he  was  not  allowed  to  amend  his  cross-bill,  or  to  file  a  new 
one  for  the  same  matter.^  He  might,  however,  file  a  bill  of  discovery 
in  aid  of  the  case  intended  to  be  made  by  his  answer  ;  and  it  seems  that 
if  he  did  so,  the  time  of  six  months  allowed  by  the  coui'se  of  the 
Court  for  a  defendant  to  show  cause  why  a  decree  should  not  be  made 
absolute  after  he  comes  of  age,  was  not  so  sacred  but  that  in  particular 
cases,  and  where  the  matter  was  of  consequence,  the  Court  might  en- 
large it ;  and,  therefore,  in  the  case  of  Trefusis  v.  Cotton,^  where  a  de- 
fendant, on  attaining  twenty-one,  and  being  served  with  a  subpcena  to 
show  cause  against  a  decree,  filed  a  bill  against  the  plaintifl's  in  the 
original  suit  for  discovery,  and  applied  to  the  Court  to  have  the  time  for 
showing  cause  enlarged  till  the  defendants  to  the  bill  of  discovery  had 
put  in  their  answer.  Lord  King  made  an  order,  enlarging  the  time  for 
three  months  after  the  six  months  were  expired  ;  and  on  that  time  being 
out,  and  the  defendants  not  having  put  in  a  full  answer,  the  time  was 
twice  enlarged  upon  motion  quousque.^  It  seems,  however,  from  a  sub- 
sequent notice  of  the  same  case,*  that  an  infant,  after  he  attains  twenty- 
one  cannot  controvert  the  original  decree  by  a  new  bill  praying  relief, 

1  [See^n/c,  164,  n.3.]  In  the  case  of  (p-oss  2  Richmond  v.  Tayleur,  1  P.  Wms.  737; 

fraud  or  collusion  used  in  obtaining  a  decree,  Carew  v.  Johnston,  2  Sch.  &  Lef.  2i»2. 
the  Court  will  entertain  an  original  bill  for  8  Fountain  v.  Caine,  1  P.  Wms.  504;  Na- 

the  purpose  of  impeaching  it,  even  though  the  pier  v.  Lady  Etfingham,  2  P.  Wms.  401 ;  Affd. 

part}'    complaining    was    not    an    infant   at  4  Bro.  P.  C.  ed.  Toml.  340;  Bennet  v.  I^ee,  2 

the  time  of  the  decree  pronounced;  see  Loyd  Atk.  529,  531;  Kelsall  v.  Kelsall,  2  M.  &  K. 

V.  Mansel,  2  P.  Wms.  73;  Sheldon  v.  Fortes-  409,  in  which  the  cases  are  reviewed, 
cue,  3   P.  Wms.  111.     In   general,  however,  i  Sir  J.  Napier  v.  Lady  EtHngliam,  How- 

where  no  fraud  is  alleged,  the  proceedings  to  ard,  cited  Mos.  07,  G8. 
set  aside  a  decree,  if  it  has  been  signed  and  2  Mos.  203. 

enrolled,  nuist  be  by  bill  of  review,  or,  if  not  8  For  forms  of  petition  to  enlarge  the  time 

signed  and  enrolled,  by  supplemental  bill  in  for  showing  cause,  see  2  Newl.  214;  Hinde, 

the  nature  of  a  bill  of  review.     Wortlev  v.  672. 
Birkhead,  3  Atk.  80.»,  811  ;  Galley  v.  Baker,  *  Mos.  308. 

Ca.  t.  Talb.  201. 
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unless  for  fraud  or  collusion,  or  for  error  ;°  and  that  if  he  does  so,  the 
original  decree  ma^'  be  pleaded  in  bar  to  such  new  bill. 

Although,  where  a  day  is  given  to  an  infant  to  show  cause  against  a 
decree,  he  need  not,  as  we  have  seen,®  sta}'  till  that  time,  before  he 
seeks  to  impeach  it  on  the  ground  of  fraud,  collusion,  or  error,'  ^-et,  if 
he  proceeds  on  the  ground  that  he  is  dissatisfied  with  the  defence  which 
has  been  made,  and  wishes  to  make  a  new  defence,  he  must,  in  general, 
wait  till  he  has  attained  twentj^-one  before  he  applies :  because,  if  he 
should  apply  before,  and  there  should  be  a  decree  against  him  upon  the 
second  hearing,  he  may  with  as  much  reason  make  similar  appli- 
*175  cations,  and  so  occasion  *  infinite  vexation.  This  Avas  the  opin- 
ion originally  expressed  by  Lord  Hardwicke,  in  the  case  of 
Bennet  v.  Lee  ;  ^  though  he  afterwards  held,  in  the  same  case,  that  as  the 
facts  upon  which  the  infant  wished  to  rest  his  new  defence  were  of  long 
standing,  and  the  witnesses  were  consequently  very  old,  and  might  die 
before  he  came  of  age,  the  infant  might  put  in  a  better  answer.-  And 
so  in  Savage  v.  Carrol,^  leave  was  given  to  the  infant  defendant,  upon 
the  same  grounds,  to  put  in  an  amended  answer  before  attaining  twenty- 
one  ;  but  it  was  subsequently  held  in  the  same  case,*  that  where  an 
infant,  before  attaining  twent^'-one,  obtains  leave  to  put  in  a  new  an- 
swer, he  will  thenceforth  be  considered  as  plaintiff,  and  as  such  will  be 
bound  by  the  decree.^ 

Where  an  infant  defendant  on  coming  of  age,  having  obtained  leave 
to  put  in  a  new  answer,  did  so  accordingl}',  he  might  show  that  fact  for 
cause  why  the  decree  should  not  be  made  absolute,  and  the  plaintiff  was 
obliged  to  proceed  upon  the  answer  according  to  the  rules  of  the  Court 
in  other  cases.® 

The  consequence  of  an  infant  putting  in  a  new  answer  was,  that,  if  it 
was  replied  to,  he  might  examine  witnesses  anew  to  prove  his  defence : 
which  might  be  different  from  what  it  was  before.'' 


Section  X.  —  Idiots,  Lunatics,  and  Persons  of  Weak  Mind. 

An  idiot  or  lunatic  may,  as  we  have  seen,^  be  made  a  defendant  to  a 
suit,  but  then,  where  he  has  been  found  of  unsound  mind  b}-  inquisition, 
he  must  defend  by  the  committee  of  his  estate,  who,  as  well  as  the  idiot 
or  lunatic  whose  estate  is  under  his  care,  is  a  necessary  party  to  a  suit 

5  Richmond  v.  Tavleur,  1  P.  Wms.  7-37;  of  age,  to  set  aside  a  decree,  which  has  been 
see  Loyd  r.  Malone  23  111.4-3;  Regla  t).  Mar-  rendered  against  him  while  under  age,  he 
tin,  19  Cal.  463.     [Ante,  164,  n.  3.]  should  give  notice  to  the  other  parties  to  the 

6  Anie,  p.  173.  decree.     Rubv  v.  Strother,  11  Mis.  417. 

7  Richmond  v.  Tavleur,  1  P.  Wms.  737.  6  Cotton  v.  Trefusis,  Mos.  313. 

1  2  Atk.  487.  7  Napier  v.  Lord  Kflingham,  2  P.  Wms. 

2  /b.  532.  401,   403;  and  see  Codrington  v.  Johnstone, 

3  1  Hall  &  B.  .548.  Seton,    685;  Kelsall  i>.   Kelsall,   2  M.  &  K. 
*  2  IJall  &  15.  244.  409,  416. 

6  In  proceedings  by  an  infant,  on  coming  8  Ante,  p.  130. 
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respecting  that  estate.®  No  order  is  required  in  the  suit  to  entitle  the 
committee  to  defend  ;  but  the  committee  must  obtain  the  sanction  of  the 
Lord  Chancellor  or  Lords  Justices  in  the  lunacy,  before  defending,  in 
the  same  manner  as  before  instituting  a  suit.'" 

*  Lbually  the  lunatic  and  his  committee  make  a  joint  defence  *176 
to  1?ne  suit ;  but  if  it  happens  that  an  idiot  or  lunatic  has  no  com- 
mittee, or  the  committee  is  plaintiff,  or  has  an  adverse  interest,  an  or- 
der should  be  obtained,  on  motion  or  petition  of  course,  su2)ported  by 
affidavit,^  appointing  a  guardian  to  defend  the  suit  f  and  it  is  the  same 
where  he  is  respondent  to  a  petition.^ 

Where,  after  decree,  the  committee  died,  and  a  new  one  was  ap- 
pointed, an  order  was  made,  on  motion,  that  in  all  subsequent  proceed- 
ings the  name  of  the  new  committee  should  be  substituted  for  that  of  the 
former  ;*  where  no  decree  had  been  made,  such  an  order  was  refused  ;  ^ 
now,  however,  in  both  these  cases,  an  order  to  carry  on  and  prosecute 
the  suit  ma}'  be  obtained,  on  motion  or  petition  of  course.*'  Lunatics 
not  so  found  by  inquisition, '^  and  persons  of  weak  intellect,  or  who  are 
by  age  or  infirmity  reduced  to  a  second  infancy,*  must  defend  b}-^  guar- 
dian :  who  will  be  appointed  on  an  application  by  motion,  or  petition  of 
course,  in  the  name  of  the  person  of  unsound  mind  f  and  it  is  the  same 
in  the  case  of  a  petition  where  no  suit  has  been  instituted.^"  The  appli- 
cation must  be  supported  b}'  affidavits  proving  the  mental  incapacity  of 
the  defendant, ^^  the  fitness  of  the  proposed  guardian,  and  that  he  has  no 
adverse  interest. ^'^  A  co-defendant  may  be  appointed,  if  he  has  no  ad- 
verse interest  ;^^  but  not  the  plaintiff,  nor  a  married  woman,  nor  a  per- 
son resident  out  of  the  jurisdiction.-^^ 

If  the  guardian  dies,  it  appears  that  a  similar  evidence  of  mental  in- 

9  Ld.  Red.  30,  104;  Storv  Eq.  PI.  §  70;  s  See  Ee  Greaves,  2  W.  R.  305;  2  Eq 

Harrison  v.  Rowan,  4  Wash.  C  C.  202.     In  Rep.  G16,  L.  C.  &  L.  JJ. 
Brasher  v.  Van  Cortlaftdt,  2  .John.  Ch.  242,  •*  Lyon  v.  Mercer,  1  S.  &  S.  3.56;  Bryan 

245,  it  was  held  not  necessary,  in  New  Yorl^,  v.  Twigg,  3  Eq.  Rep.  62;  3  W.  R.  42,  V.  C- 

to  make  the  lunatic  himself  a  party  defend-  K. 

ant  to  a  bill  for  payment  of  his  debts,  but  his  *  Rudd  v.  Speare,  3  De  G.  &  S.  374. 

committee  onlv,  where  he  had  a  committee.  6  15  &  ig  Vic.  c.  86,  §  52;  Seton,  1166, 

So  in  Teal  v.  Woodworth,  3  Paige,  470.    See  1170;  and  s^ee  post,  Chap.  XXXIII.,  Revivor 

Berry  v.  Rogers,   2  B.   Mon.   308.     But  in  a  and  Supplement. 

Buit  where  there  are  conflicting  interests  be-  "^  Ld.  Red.  104;  and  see  Bonfield  v.  Grant, 

tween  a  lunatic  and  his  committee,    which  11  W.  R.  275,  M.  R. 

must  be  settled  in  the  cause,  both  should  be  ^  Ld.  Red.  103;  and  see  Newman  v.  Selfe, 

made  parties.     Teal  v.  Woodworth,  3  Paige,  11  W.  R.  764,  M.  R.;  but  see  Steel  v.  Cobb, 

470.  ib.  298,  M.  R. 

1*  Ante,  p.  85.  9  For  forms  of  motion  paper  and  petition, 

1  For  forms   of    motion    paper,  petition,  see  Vol.  III. 

and  affidavit,  see  Vol.  III.  "  He  Greaves,  2  W.  R.  355;  2  Eq.  Rep. 

2  lA.  Red.   104;  Snell  v.   Hvat,   1  Dick.       516,  L.  C.  &  L.  .IJ. 

287;  Ladv  Hartland  v.   Atcherlev,  7  Beav.  "  Simmons  v.  Bates,  20  L.  T.  272. 

53;  Worth  v.  M'Kenzie,  3  M'N."&  G.  363;  12  Piddocke  v.    Smith,    9  Hare.    395;    II 

Snook  f.  Watts,  Seton,  1251;  New  j).  New,  Jur.  1120;  and  see  Foster?;.  Cautley,  10  Hare, 

6  Paige,  237  ;  Hewitt's  case,  3  Bland,   184;  App.  24;  17  Jur.   370.     For  form  of  affida- 

Post  r.  Mackall,  3  Bland,  486.     For  form  of  vits,  see  Vol.  III. 

order,  see  Seton,  1251.     [See  Emery  v.   Par-  13  Bonfield  v.  Grant,  11  AV.  R.  275,  M.  R. ; 

rot,  107  Mass.  95,  where  a  guardian  nd  litem,  Newman  v.  Selfe,  ih.  764,  M.  R. 

was  appointed  for  a  non-resident  defendant  of  14  Lady  Hartland  v.  Atcherley,  7  Beav. 

unsound   mind,   and  afterwards  a  guardian  53. 

for  the  same   person   was  appointed  in   the 

State  of  his  residence.] 
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capacity  is  necessary,  in  support  of  the  application  for  the  appointment 
of  a  new  guardian,  to  that  required  on  the  original  application."  The 
death  of  the  guardian,  and  fitness  of  the  person  proposed  in  his  place, 
must  also  be  proved.     The  appUcation  should  be  made  by  motion,^®  or 

b}-  summons." 
*177  *  Where  an  api^lication  for  the  appointment  of  a  guardian  is 
intended  to  be  made  by,  or  on  behalf  of,  a  defendant  of  unsound 
mind,  or  weak  intellect,  an  appearance  should,  in  the  first  place,  be  en- 
tered for  him  at  the  Record  and  Writ  Clerks'  office  ;  but  no  subsequent 
step  can  be  taken  on  his  behalf,  tiU  the  order  for  a  guardian  has  been 
obtained.^  If  such  order  be  not  obtained  on  his  behalf,  the  plaintiff 
must  appl}-  for  the  order ;  and  in  this  case,  an  appearance  for  the  de- 
fendant is  not  necessar}' :  the  entry  of  an  appearance  on  his  behalf  by 
the  i^laintiff  being  irregular.^ 

Where  a  guardian  is  appointed  at  the  instance  of  the  plaintiff,  it  is 
usual  to  appoint  the  solicitor  to  the  Suitors'  Fee  Fund.^ 

Whore  the  plaintiff  applies,  he  must  do  so  by  motion,  notice  of  which 
must  be  served  upon  or  left  at  the  dwelling-house  of  the  person  with 
whom,  or  under  whose  care,  the  defendant  was  living  at  the  time  of 
serving  the  bill,*  or,  where  an  appearance  has  been  entered  for  him, 
upon  the  solicitor  who  entered  it.^  And  upon  the  motion,  the  Court 
must  be  satisfied  that  the  bill  has  been  duly  served,®  and  that  the  notice 
of  the  application  was  served  after  the  expiration  of  the  time  allowed 
for  appearing  or  answering,  and  at  least  six  clear  days  before  the  day 
in  such  notice  named  for  hearing  the  application. '^ 

The  order  is  made  under  the  jurisdiction  in  Chancer}',  and  not  in 
Lunacy ;  ^  and  if  the  fact  of  the  iufirmit}^  is  disputed,  or  the  order  has 
been  irregularly'  obtained  by  the  defendant,  the  plaintiff  may  move,  on 

15  See  Needham  v.  Smith,  6  Beav.  130.  V.  C.  W.     [But  the  Court  has  allowed  sub- 

16  Ibid.  stituted  service  on  the  medical  officer  of  an 
1''  According  to  the  present  practice,  the       asylum   in   which   the   defendant    has    been 

order  may  also  be  obtained  on  petition   of  placed,  althoug-ji   the   unsoundness   had  not 

course  at   the  Rolls.     For   forms   of  motion  been  found  by  inquisition,  upon  an  affidavit 

paper,  petition,  summons,  and  affidavit,  see  that  the  medical  officer  refused  to  allow  thtJ 

Vol.  III.  defendant,  on  account  of  his  condition,  to  be 

1  See  Lushington  v.  Sewell,  6  Mad.  28.  served  personally.     Raine  v.  Wilson,  L.  R. 

2  Ord.  X.  5;  Leese  v.  Knifjht,  8  Jur.  N.  16  Eq.  576.  yiy'ij-^ior/,  if  the  unsoundness  of 
S.  1006 ;  10  W.  R.  711,  V.  C  K.  mind  be  found   by  inquisition  in  the  same 

8  Ord.  VII.   3;    M'Keverakin   v.   Cort,  7  Court  in  which  the  suit  is  pending.     Speak  w. 

Beav.  3-17;  Biddulph  v.  Lord  Camoys,  9  Metcalf,  2  Tenn.  Ch.  214.  /n/'m,  444,  n.  6.1 
Beav.    548;    10   Jur.    485.     If  there  is  any  "^  Ord.  VII.   3.     For   forms   of  notice  oi 

friend  of  the  defenilant  who  is  a  fit  person,  he  motion  and  affidavit,  see  Vol.  III.;  and  for 

will  be  appointed,  in  preference  to  the  solicitor  form  of  order,  see  Seton,  1251.     The  Court 

to  the  Suitors'    Fee  Fund;  Ibid.;  Moore  v.  will  provide  for  the  costs  of  the  solicitor  to 

Platel,  7   Beav.    583 ;    and   see   Charlton   v.  the  Suitors'  Fee  Fund  where  he  is  appointed 

West,  3  De  G.,   F.  &  J.  156;  7  Jur.  N.  S.  guardian;  usually  by  directing  the  plaintiff 

614;  Bonficld  v.  Grant,  11  W.  R.  275,  M.  R.  to  pav  them,  and  add  them  to  his  own;  see 

*  Ord.  VII.  3.  Ord.  "XL.  4;  and  Harris  v.  Hamlvn,  3  De  G. 

6  Cookson  t".  I^e,   15  Sim.  302;  Bentlev  &  S.  470;  14  .lur.  55;  Eraser  r.  Thompson,  4 

V.  Robinson,  9  Hare,  App.  76.     These  were  De  G.  &  J.  659;  1  Gift.  3.37;  5  Jur.  N.  S. 

ca-ses  of  infants,  but  doubtless  apply  to  the  669;  and  see  Robinson  v.  Aston,  9  Jur.  224, 

case  of  persons  of  unsound  mind.  V.  C.  K.  B. 

6  The    defendant    should,    it    seems,    be  ^  Pidcocke  v.  Boultbee,  2  De  G.,  M.  &  G. 

served    personally.      Morgan    v.  Jones,    W.  898. 
K.  381,  V.  C.  W.;  Anon.,  2  Jur.  N.  S.  324, 
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notice  to  the  defendant,  to  discharge  the  order ;  and,  if  necessar}',  the 
Court  will  direct  an  inquiry  whctiier  the  defendant  is  competent  or  not.^ 

The  defendant,  on  his  recovery,  must  apply  b3^  motion,  on  notice  to 
the  plaintiff  and  to  the  guardian, ^°  tliat  the  order  assigning  the  guardian 
may  be  discharged."     Where  he  had  delayed  a[)plying,  he  had 
to  pa}-  his  guardian's  costs,  although  the  motion  was  *granted,     *178 
but  had  liberty  to  add  them  to  his  own  costs  in  the  suit.-^ 

The  answer  of  an  idiot  or  lunatic  is  expressed  to  be  made  by  his  com- 
mittee as  his  guardian,  or  by  the  person  appointed  his  guardian  by  the 
Court  to  defend  the  suit.-^  It  was  held  in  the  case  of  Laving  v.  Caverly,^ 
that  the  answer  of  a  superannuated  defendant,  put  in  by  his  guardian, 
may  be  read  against  him ;  but  this  proposition  appears  to  have  been 
doubted :  and  it  is  conceived  that  should  the  point  now  arise,  it  would 
be  decided  otherwise.* 

Where  the  infirmity  is  the  result  of  bad  health,  the  practice  is  to 
allow  time  to  file  the  answer,  and  not  to  put  it  in  b}'  guardian.^ 

The  committee  or  guardian  of  a  person  of  unsound  mind,  whether  so 
found  by  inquisition  or  not,  before  he  consents  to  any  depai'ture  from 
the  ordinary  course  of  taking  evidence  or  other  procedure  in  the  suit, 
should  first  obtain  the  sanction  of  the  Court,  or  of  the  Judge  in  Cham- 
bers ;  and  the  committee  should  also  obtain  that  of  the  Lord  Chancellor 
or  Lords  Justices  sitting  in  Lunacy.® 

■All  orders  appointing  guardians  should  be  left  at  the  Record  and 
Writ  Clerks'  OflSce  for  entry.'' 


Section  XL  —  Married  Women. 

It  is  a  rule  both  of  Law  and  of  Equity,  that  whera  a  suit  is  instituted 
against  a  married  woman,  her  husband  must  also  be  a  party,^  unless  he 

9  Lee  V.  Rvder,  6  Mad.  294;  Seton,  1251.  8  prec.  Ch.  229. 

[Matter  of  Co'llins,  3  C.  E.  Green,  254;  Mat-  ■*  Micklethwaite  v.  Atkinson,  1  Coll.  173; 

ter  of  Weis,  1  C.  E.  Green,  319;  In  re  Cum-  Percival    v.    Caney,    4    De    G.    &    S.    610, 

ming,  1  De  G.,  M.  &  G.  537,  550.     So,  if  somewhat    fuller    reported    on    this    point, 

after  inquisition  found,  it  be  suggested  tliat  14  Jur.  1002;  S.  C.  mnn.  Stanton  v.  Perci- 

he  has  been  restored  in  mind.     Yourie  v.  Nel-  val,  3  W.  R.  391;  24  L.  J.  Ch.  309,  II.  L. 

son,  1  Tenn.  Ch.  275.]  A    female   defendant,   above   sixty  vears  of 

1"  For  form  of  notice  of  motion,  see  Vol.  age,  who  had  been  deaf  and  dumb  from  her 

III.  infancy,  was  admitted  to  appear  and  defend 
11  See  Frampton  v.  Webb,  11  W.  R.  1018,  by  guardian.     Markle  v.  Markle,  4  John. 

V.  C.  W.  Ch.  168;  see  Manleverer  v.  Warren,  2  Jones, 

1  Ibid.  47. 

2  Ld.  Red.  315.  The  answer  of  an  idiot  6  Willyams  v.  Hodge,  1  IM'N.  &  G.  516; 
or  lunatic  is  similar  to  that  of  an  infant,  and  and  see  Patrick  v.  Andrews,  22  \j.  .1.  Ch.  240, 
should  be  sworn  to  by  his  committee,  in  the  M.  R.;  Steel  v.  Cobb,  11  W.  R.  298,  M.  R.; 
same  manner  as  the  answer  of  an  infant  is  Newman  v.  Selfe,  ib.  764,  M.  R. 

verified  by  his  guardian  ad  litem.     1  Barb.  6  Ord.  5    Feb.  1861,  r.  24.     For  form  of 

Ch.    Pr.    154;    see   Rothwell  v.   Beushall,    1  summons,  see  Vol.  III. 

Bland,  373;    Coupons  v.  Kauffman,  3  Edw.  ^  Braithwaite's  Pr.  47. 

Ch.  311.    For  the  formal  parts  of  such  answer,  8  Holmes  v.  Pemiev,  3  K.  &  J.  90;  3  Jur. 

see  Vol.  III.     As  to  the  answers  of  imbecile  N.  S.  80;  see  2  Story  Kq.  Jur.  §  1368;  Story 

prisoners  confined  for  contempt,   see  11   G.  Im).  PI.  §  71;  Williams  v.  Coward,  1  (irant 

IV.  cSi  1  W.  IV.  c.  30,  §  15,  r.  9,  and  post,  (Penn.),  21;    Hamlin  v.  Bridge,  24  Maine, 
Chap.  X.  §  2.  145;  McDermott  v.  French,  2  McCarter  (N. 
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is  an  exile,  or  has  abjured  the  realm,®  or  there  has  been  a  judicial 
*179  separation,  or  the  wife  has  obtained  a  protection  *order  under 
the  Divorce  Acts  :  ^  in  •which  cases,  tlie  wife  is  considered  in  all 
respects  as  a  feme  sole,'^  and  may  be  made  a  defendant,  without  her 
husband  being  joined  ; '  which,  it  seems,  she  also  may  if  her  husband  is 
an  alien  enemy.*  It  appears  also,  that  in  certain  cases  a  husband  may, 
in  Equity,  make  his  wife  a  defendant,^  thus,  Avhere  she  has  before 
marriage  entered  into  articles  concerning  her  own  estate,  she  is  con- 
sidered to  have  made  herself  a  separate  person  from  her  husband,  and, 
in  such  a  case,  upon  a  motion  by  the  husband  to  commit  her  for  not 
answering  interrogatories,  she  was  ordered  to  answer.^  A  husband, 
however,  cannot  make  his  wife  a  defendant,  in  order  to  have  from  her 
a  discover}'  of  his  own  estate. '' 

But  although  a  wife  cannot,  except  in  the  cases  which  have  been 
pointed  out,  be  made  a  defendant  to  a  suit  without  her  husband  being 
joined  as  a  co-defendant,  3'et  there  are  cases  in  which,  although  the 
husband  and  wife  are  both  named  as  defendants,  the  suit  may  be  pro- 
ceeded with  against  the  wife  separately.  Thus,  if  the  suit  relates  to 
the  wife's  separate  property',  and  the  husband  be  beyond  seas,  and 
not  amenable  to  the  process  of  the  Court,  the  wife  may  be  served  with, 
and  compelled  to  answer,  the  bill.^  In  Dubois  v.  ffole,^  a  bill  was  filed 
against  a  man  and  his  wife  for  a  demand  out  of  the  separate  estate 
of  the  wife,  and,  the  husband  being  abroad,  the  wife  was  served 
with  a  subpoena,  and,  upon  non-appearance,  was  arrested  upon  an 
attachment ;  and  she  having  stood  out  all  the  usual  process  of  con- 
tempt, the  bill  was  taken  pro  confesso  against  her.^"  It  is  to  be  ob- 
served, that,  in  order  to  entitle  the  plaintiff  to  compel  the  wife  to 

J.),  78;  Calvert,  Parties,  209;   and  notwith-  8  1  Inst.  132  b.,  133  a.;  Robinson  v.  Rey- 

standing  he  is  a  bankrupt;  IJeales  d.  Spencer,  nolds,  1  Aiken,  74;  Bean  v.  Morgan,  1  Hill 

2  Y.  &  C.  C.  C.  651:  8  Jiir.  23(5.  Ch.  8;  ante,  90,  note. 

9  Ld.  Red.  30,  105;  or  is  transported  un-  *  Deerley  v.  Duchess  of  Mazarine,   Salk. 

der  a  criminal  sentence.     Story  Eq.  PI.  §  71;  116;  2  Kent  (11th  ed.),  155;  Story  Eq.  PI. 

Calvert  on  Parties,  414;  Broom's  Com.  584,  §  71. 

and  cases  cited,  ib.  n.  (h).     [And  so,  when  ^  Brooks  v.  Brooks,  Prec.  Ch.  24;   ante, 

the  husband  is  a  resident  of  another  State.  110;  but  by  making  her  a  defendant,  he  ad- 

Ante,  88,  n.  3.J  mits  that  the  property  in  question  is  her  sej)- 

i  20  &  21  Vic.  c.  85,  §§  21,  25,  26,  45;  21  arate  estate;  and,  therefore,  a  demurrer  was 

&  22  Vic.  c.  108,  §§  6-8;  27  &  28  Vic.  c.  44;  allowed  to  a  bill,  by  which  he  claimed  to  be 

Kudge  V.  Weedon,  4  De  G.  &  J.  210;  5  Jur.  entitled  to  the  property  himself.     Earl  v.  Fer- 

N.   S.   380,   723,    Jie    Rainsdon's   Trusts,   4  ris,  19  Beav.  67;  1  Jur.  N.  S.  5. 
Drew.  440;  5  .Jur.  N.  S.  55;  Cooke  v.  Fuller,  ^  Brooks  v.  Brooks,  ubi  sup. 

26  Beav.  99;  and  other  cases  cited,  mite,  p.  7  J  bid. 

90.     [Re    Kingsley,  20  Beav.   84;    Pratt  v.  8  Story  Eq.  PI.  §  71.     An  order  for  leave 

Jenner,  L.  R.  1  Ch.  App.  493.]     If  the  mar-  to  serve  the  bill  and  interrogatories  seems,  in 

riage  has  been  dissolved,  she  issued  in  her  such  case,  necessary:  Ilinde,  85;  Naylor  v. 

maiden  name,  Evans  v.  (Harrington,  1  .J.  &  H.  Byland,  Seton,  1246.     The  order  may  be  ob- 

598;  0  Jur.  N.   S.  208:  7  .hir.  N.  S.  197;  2  tained  on  ex  parte  motion,  supported" by  affi- 

De  G.,  F.  &  J.  481,  and  where  the  wife  lias  davit.     For  form  of  order,  see   Seton,  1246, 

obtained  a  protection  order,  she  is  usually  de-  No.  9;  and  for  forms  of  motion  paper  and 

scribed  in  the  title  as  "a  married  woman,  affidavit,  see  Vol.  III. 
sued  as  a  feme  sole.''     Tidman  v.  Trego,  M.  »  2  Vern.  613. 

R.  1803,  t.  44.  10  2  Vern.   614,  in  notis;  see  also  Bell  v. 

2  Countess  of  Portland  v.Prodgers,  2  Vern.  Hvde,   Prec.   Ch.  28,  and   the  cases  there 

104.  cited. 

170 


MARRIED  WOMEN.  •180 

answer  separately,  the  husband  must  be  actually  out  of  the  jurisdiction  ; 
and  the  mere  circumstance  that  he  was  a  prisoner,  was  held  not  to  be  a 
sufficient  ground  for  obtaining  an  order  for  a  separate  answer." 

*  The  Court  will  compel  a  woman  to  appear  and  answer  scpa-  *180 
ratel}-  from  her  husband,  where  the  demand  is  against  her  in 
respect  of  her  separate  estate,  and  the  husband  is  only  named  for  con- 
formit}',  and  cannot  be  affected  by  the  decree  ;  where  there  is  no  sepa- 
rate property  belonging  to  the  wife,  she  cannot  be  proceeded  against 
without  her  husband,  unless  she  has  obtained  an  order  to  answer  sepa- 
rately :  in  which  case,  she  will  be  liable  to  the  usual  process  of  contempt, 
if  she  does  not  put  in  her  answer  in  conformity  with  the  order  which 
she  hei'self  has  obtained.^ 

It  is  to  be  observed  here,  that  a  feme  covert  executrix  or  administra- 
trix is  not  considered  as  having  a  separate  property  in  the  assets  of  her 
testator  or  intestate  ;  and  upon  this  ground.  Lord  Eldon,  in  Pannell  v. 
Taylor ^^  held,  that  a  writ  of  ne  exeat  regno,  against  a  married  woman  sus- 
taining that  character,  could  not  be  maintained.  In  that  case,  his 
Lordship  had  originally  granted  the  writ,  upon  the  authority  of  Moore 
V.  Meynell,^  andJernegany.  Glasse  ;*  but  upon  further  argument,  he  was 
of  opinion  that  it  could  not  be  maintained  :  observing,  that  if  he  had  been 
apprised  of  the  circumstances  of  the  case  of  Moore  v.  Meynell  (upon  the 
authority  of  which  Lord  Hardwicke  appears  to  have  acted  in  Jemegan 
V.  Glasse) ,  he  should  not  have  gi'anted  the  writ. 

Where  a  married  woman  is  living  separate  from  her  husband,  and  is 
not  under  his  influence  or  control,^  or  where  she  obstinatel}'  refuses  to 
join  in  a  defence  with  him,®  the  Court  will,  upon  the  application  of  the 
husband,  give  him  leave  to  put  in  a  separate  answer.  The  application 
is  made  by  motion,  of  which  notice''  must  be  given  to  the  plaintiff,*  and 
must  be  supported  by  an  affidavit  of  the  husband,®  verifying  the  circum- 
stances ;  and  process  of  contempt  will  then  be  stayed  against  him  for 
want  of  his  wife's  answer,  and  the  plaintiff  must  proceed  separately 
against  the  wife.^" 

If  the  separate  answer  of  the  husband  is  received  and  filed  at  the 

11  Anon.,  2  Ves.  J.  332.     If  the  wife  be  &  R.  97,  n.  (J.);  but  see  Moore  v.  Hudson,  6 

absent,  the  husband  may  obtain  time  to  issue  Mad.  218;  2  C.  P.  Coop.  t.  (Jott.  245.^    As  to 

a  commission  to  obtain  'the  wife's  oath  to  the  the  writ  of  ne  exeat,  see;ws/.  Chap.  XXXYIII. 
answer;  and  if  she  refuse  to  answer,  the  bill  5  Chambers  v.  Bull,  1  Anst.  209;  Barry  v. 

mav  be  taken  ;;9-o  confesso  against  her.    Lea-  Cane,  3  Mad.  472;  Garey  v.  AViuttingham,  1 

vitt  V.  Cruger,  1  Paige,  422.  '  See  Halst.  Dig.  S.  &  S.  103;  Gee  v.  Cottle,  3  M.  &  C.  180: 

170-174.     The  plaintiff  may  stipulate  to  re-  Nichols  v.  Ward,  2  M'N.  &  G.  140.^ 

ceive  the  joint  answer,  swoVn  to  by  the  hus-  6  Ld.  Red.  10,5;  Pain  v. ,  1  Ca.  in  Ch. 

band  alone.     Leavitt  v.  Cruger,  1  Paige,  422;  296;  Murriet  v.  Lyon,  Bunb.  175;  Pavie  v. 

New  York  Chem.  Co.  v.  Flowers,  6  Paige,  Acourt,  1  Dick.  13. 

g54.  7  ],'or  form  of  notice,  see  Vol.  III. 

1  Powell  V.  Prentice,  Ridg.  2.58.  Husband  8  Whether  notice  should  be  given  to  the 
and  wife  may  defend  a  suit  my(/;7Kd73a»//jem,  wife  also,  quare;  see  1  S.  &  S.  1G3;  2  M'N. 
and  the  order  for  leave  to  do  so  is  of  course.  &  G.  143. 

Pitt  V.  Pitt,  17  Jur.  571,  V.  C.  S.;  1  Sm.  &  »  See  Barry  v.  Cane,  3  Mad.  472,  n.;  for 

G.  App.  14.  form  of  aftidavit,  see  Vol.  IIL 

2  X.  &  R.  96  103.  ^^  See  Brav  v.  Akers,  15  Sim.  610;  Story 
8  1  Dick.  30.'  Eq.  PI.  §  71;  Leavitt  v.  Cruger,  1  Paige, 
4  rb.  107;  3  Atk.  409;  Amb.  52;  and  T.  421. 
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Record  and  Writ  Clerks'  Oflice,  before  an  order  for  him  to 
*181  *  answer  seiiarately  has  been  obtained,  it  is  an  irrcgukir  proceed- 
ing ;  ^  and  the  pkiintilf  may  move,  on  notice  to  the  husband,  that 
the  answer  ma^'  be  taken  off  the  file  for  irregularity- ;  -  or  he  may  sue  out 
an  attachment  against  the  husband  for  want  of  the  joint  answer  ;  ^  or  he 
may  waive  the  irregularity,  and  move,  on  notice  to  the  wife,  and  an  affi- 
davit of  the  facts,  that  she  may  answer  separatel}'.*  The  husband,  if 
in  custodv  for  not  filing  the  joint  answer,  cannot  clear  his  contempt  by 
putting  in  the  separate  answer  of  himself;^  he  should  move,  on  notice 
to  the  plaintiff,®  supported  b}'  his  own  affidavit''  of  the  facts,  for  leave 
to  answer  and  defend  separately  from  her,  and  that,  upon  putting  in  his 
separate  answer,  he  ma}'  be  discharged  from  custody-.* 

Where  a  married  woman  claims  an  adverse  interest,^  or  is  living 
separate  from  her  husband,^"  or  he  is  mentally  incompetent  to  answer," 
or  she  disapproves  of  the  defence  he  intends  to  make,-''  she  may,  on 
motion  or  petition  of  course, ^^  obtain  an  order  to  defend  separately' ;  " 
and  if  a  husband  insists  that  his  wife  shall  put  in  an  answer  contrary 
to  what  she  believes  to  be  the  fact,  and  by  menaces  prevails  upon  her 
to  do  it,  this  is  an  abuse  of  the  process  of  the  Court,  and  he  may  be 
punished  for  the  contempt.  ^^ 

If  the  husband  has  put  in  his  answer  separately  from  his  wife,  under 
an  order  so  to  do  ;  ^®  or  without  an  order,  and  the  plaintiff  desires  to 
waive  the  irregularity  ;  "  or  an  order  has  been  made,  exempting  the 
husband  from  process  for  want  of  her  answer ;  ^^  or  if  she  refuses  to 
join  with  him  in  answering  ;  ^^  or  if  he  is  abroad  ;  -°  or  if  the  suit 
*182  relates  to  her  separate  estate,  and  she  is  abroad, ^^  or  *  they  live 
apart ;  ^  or  if  the  husband,  from  mental  incapacity,  is  unable  to 

1  Gee  V.  Cottle,  3  M.  &  C.  180  ;  Nichols  v.  13  For  form  of  order  on  motion,  see  Seton, 
"Ward,  2  M'N.  &  G.  140;  and  see  Garc}'  v.  1254,  No.  3;  and  for  forms  of  motion  paper 
Whittinghani,  1  S.  &  S.  1G3 ;  Lenaghau  v.       and  petition,  see  Vol.  III. 

Smith,  2  Phil.  539.                                            _  i*  The  order  is,  according  to  the  present 

2  Gee  V.  Cottle,  and  Nichols  v.  Ward,  ubl  practice,  usually  obtained  on  petition  of 
sup.;  Collard  v.  Smith,  2  Beasley  (N.  J.),  course,  at  the  Rolls;  and  it  appears  from  in- 
43,  45.     For  form  of  notice,  see  Vol.  III.  formation  obtained  from  the  Secretary  of  the 

3  Gee  V.  Cottle  tibi  ivp. ;  Garey  v-  Whit-  M.  R.,  that  the  practice  is  to  make  the  order 
tingham,  1  S.  &  S.  163;  Nichols  v.  Ward,  2  on  tlie  application  of  the  wife,  whenever  she 
M'N.  &  G.  140.  is  made  a  defendant  in  res])ect  of  her  scpa- 

■*  Nichols  V.   Ward,   2    M'N.   &  G.   143,  rate  estate,  withdut  inquiring  whether  in  fact 

n.     For  form  and  notice  of  atfidavit,  see  Vol.  the  interests  of  the  husband  and  wife  are  ad- 

III.  verse.      If  their   interests   are   adverse,    the 

*  Gee  V.  Cottle,  3  M.  &  C.  180.  order  will  be  made,  though  the  suit  does  not 

6  Quare,  if  the  wife  should   be   served,  relate  to  her  separate  estate. 

see  1  S.  &  S.  103;  2  M'N.  &  G.  143.  is  Kx parte  Halsam,  2  Atk.  50. 

7  Barrv  v.  Cane,  3  Mad.  472,  n.  16  Brav  v.  Akers,   15   Sim.   GIO;    Seton, 

8  See  Nichols  v.  Ward,  2  M'N.  &  G.  143 ;       1255,  No^  4. 

Seton,  1255,   No.  5.     For  forms  of  notice  of  i"  See  Nichols  v.  Ward,   2  M'N.    &   G. 

motion  and  affidavit   in   support,    see   Vol.  140. 

III.  18  lb.  14.3,  n. 

9  Ld.  Red.  104 ;  Anon.,  2  Eq.  Ca.  Ab.  66,  19  Woodward  v.  Conebear,  8  Jur.  642,  V. 
pi.  2.  C.  W. 

10  Ld.  Red.  104;  Rudge  v.  Weedon,  7  W.  20  Dubois  v.  Hole,  2  Vern.  613;  Bunvan  v. 
R.  368,  V.  C.  K.,  n.                                                  Mortimer,  6  Mad.  278;  Lethley  v.  Taylor,  9 

11  Estcourt  V.  Ewington,  9  Sim.  252,  and       Sim.  252. 

ca.ses  there  referred  to;  2  Jur.  414.  21  Nichols  v.  Ward,  2  M'N.  &  G.  14.3,  n. 

1^  Ld.  lied.  104;  J^x parte  HnUam,  2  Atk.  1  Wickens  v.  Marcliiouess  of  Townsend. 

50.  cited,  1  Smith's  Pr.  410,  n. ;  Seton,  125G. 
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join  with  her  in  answering ;  ^  or  if,  after  the  joint  answer  is  put  in,  the 
husband  goes  abroad,  and  the  bill  is  amended,  and  an  answer  is  re- 
quired thereto  ;  ^  or  if  the  fact  of  marriage  is  in  dispute  between  the 
husband  and  wife  :  *  the  plaintilf,  where  no  order  for  her  to  answer 
separately  has  been  obtained  b}-  her  or  her  husband,  may,  on  motion, 
supported  by  an  affidavit  of  the  facts,  obtain  an  order  ^  that  she  may 
answer  separately  from  her  husband.®  Notice  of  the  motion'  should  be 
given  to  the  wife  ;  ^  and  if  she  is  abroad,  an  order  for  leave  to  serve 
her  there  with  the  notice  is  necessary,®  and  may  be  obtained  on  an  ex 
parte  motion. ^° 

Where  a  woman  was  made  a  defendant  to  a  bill  filed  for  the  purpose 
of  establishing  a  will  against  her,  and  a  man  who  pretended  that  he  was 
her  husband,  but  which  the  woman  denied :  on  her  making  application 
to  answer  separatel}-,  Lord  Hardwicke  ordered,  that  she  should  be  at 
liberty  to  put  in  a  separate  answer,  but  without  prejudice  to  any  ques- 
tion as  to  the  validity  of  the  marriage." 

In  general,  the  separate  answer  of  a  fe7ne  covert  ought  to  have  an 
order  to  warrant  it,  and  if  put  in  without  an  order,  it  may  be  taken  off 
the  file  ;  ^^  but  if  a  husband  brings  a  bill  against  his  wife,  he  admits  her 
to  be  a  feme  sole,^^  and  she  must  put  in  her  answer  as  such,  and  no 
order  is  necessary  to  warrant  her  so  doing ;  "  and  if  she  does  not 
put  in  her  answer,  the  husband  may  obtain  an  order  to  compel  her 
to  do  Bo}° 

But  although,  strictly  speaking,  the  answer  of  a  feme  covert,  if  sepa- 
rate, ought  to  be  warranted  by  an  order,  yet  if  her  answer  be  put  in 
without  such  an  order,  and  the  same  be  a  fair  and  honest  answer, 
and  deliberately  put  in  with  the  consent  of  the  husband,  and 
*  the  plaintiff  accepts  it  and  replies  to  it,  the  Court  will  not,  on  *183 
the  motion  of  the  wife,  or  of  her  executors,  set  it  aside. ^ 

The  separate  answer  of  a  married  woman  is  put  in  by  her  in  the  same 
manner  as  if  she  were  a  feme  sole,  without  joining  any  guardian  or  other 

2  E'ltcourt  V.  Ewington,  9   Sim.  252;    2  laritv-     Ferine  v.  Swaine,  1  .John.  Ch.  24; 

j„r   414  Leavitt  v.  Crii^cer,  1  Paige,  421;  Collard  v. 

S  Car'leton  r.  M'Enzie,  10  Ves.  442.  Smith,   2   Beaslev  (N.  J.),   4:i ;    Uobbiiis  v. 

4  LoiiRWorth  V.  Bellamy,  Seton,  1245.  Abrahams,  1  Halst.  Ch.  IG.     But  the  irre^ai- 

5  For  forms  of  order,  see  Seton,  1255,  Nos.  laritv  will  be  waived  by  the  plaintiff  lilms  a 
4   g  replication.     P'ulton  Bank  v.  Beach,  2  Paige, 

'  6  See  Hope  v.  Carneme,  L.  R.  7  En.  254;  307;  S.  C.  6  Wend.  .36;  Collard  v.  Smith,  2 
S.  C.  ib  20.3.  Beasley  (N.  J.),  45.     If  the  wife  apprehend 
'  TFor  forms  of  notice  of  motion  and  affi-  that  her  hnsband  will  not  make  a  proper  de- 
davit  in  support,  see  Vol.  III.  fence  for  her,  she  may,  as  of  course,  obtain 

8  Nichols  V.   Ward,   2   M'N.   cfe   G.   143,  leave  to  answer  separately.     Lingan  v.  Hen- 

n. ;  Seton,  1255,  1256  ;  but  see  Bray  v.  Akers,  derson,  1  Bland,  270 ;  see  Anon.,  2  Sumner  s 

15  Sim.  610;  Hope  v.  Carnegie,  L.  R.  7  Eq.  Ves.   3-32,   note  (a);    Ferguson  v.   Smith,   2 

2G3  John.  Ch.  139. 

»  See  Nichols  v.  Ward,  2  M'N.  &  G.  143,  is  See  Earl  v.  Ferris,  19  Beav.  67;  1  Jur. 

„  N.  S.  5;  ante,  p.  109,  note  9. 

10  For    form   of  motion   paper,    see   Vol.  i*  /:a:/>aWe  Strangeways   3  Atk.  478;  I^. 

jlj_  Red.   105;    [Copeland   v.   Granger,  3    lenn. 

li  Wvbourn  v.  Blount,  1  Dick.  155.  Ch.  487.] 

12  WVatt's  P.  R.  53;   and  see  Higginson  i^  Ainslie  ».  Medlicott,  13  Yes.  2(.r,. 

V.  Wilson,   11  .lur.   1071,  V.  C.  K.   B.     An  i  Duke  of  Chandos  v.  Talbot,  2  1  .  Wms. 

answer  of  a  wife,  put  in  separate! v,  without  371. 
a  previous  order,  was  suppressed  for  irregu- 
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person  with  her ;  ^  and  wlien  put  in  under  an  order,  she  has  the  full  time 
for  answering  from  the  date  of  the  order. ^  When  an  order  to  answer 
separately  has  been  obtained,  it  should  be  produced  to  the  Commissioner 
before  whom  the  answer  is  sworn,  and  be  referred  to  in  the  jurat ;  *  and 
the  order  must  be  produced  at  the  Office  of  the  Record  and  Writ  Clerks, 
at  the  time  of  filing  the  answer.*  If,  however,  the  married  woman  is 
an  infant,  she  cannot  answer,  either  separately  or  jointly,  until  a  guar- 
dian has  been  appointed  for  her ; "  such  appointment  will  be  made  by 
order,  on  motion  or  petition  of  course,  supported  by  affidavit  of  the 
fitness  of  the  i)roposed  guardian.'' 

A  married  woman,  obtaining  an  order  to  answer  separately  from  her 

husband,  renders  herself  liable  to  process  of  contempt,  in  case  she  does 

not  put  in  her  answer  pursuant  to  the  order  ;  ^  but  an  order  for  leave  to 

,  sue  out  such  process  is  necessarj-,  and  may  be  obtained  by  the  plaintiff 

on  an  ex  parte  motion.^ 

Where  husband  and  wife  are  defendants  to  a  bill,  the  wife  will  not  be 
compelled  to  answer  to  any  thing  which  may  expose  her  to  a  forfeiture  ;  " 
neither  is  she  compellable  to  discover  whether  she  has  a  separate  estate, 
unless  the  bill  is  so  framed  as  to  warrant  the  Court  in  making  a  decree 
against  such  estate.  Thus,  where  a  bill  was  filed  against  a  man  and  his 
wife,  for  the  purpose  of  enforcing  the  specific  performance  of  an  agree- 
ment, alleged  to  have  been  entered  into  by  an  agent  on  their  behalf  for 
the  purchase  of  an  estate  from  the  plaintiff,  and  in  support  of  the  plain- 
tiff's case,  it  was  alleged  that  the  wife  had  separate  moneys  and  prop- 
erty- of  her  own,  and  had  joined  with  her  husband  in  authorizing  the 
agent  to  enter  into  the  agreement,  but  the  bill  prayed  merely  that  the 
husband  and  wnfe  might  be  decreed  specificall}-  to  perform  the  agree- 
ment, and  did  not  seek  an}-  specific  relief  against  her  separate  es- 
tate :  the  wife,  having  obtained  an  order  to  that  effect,  put  in  a 
*184  *  separate  demurrer  as  to  so  much  of  the  bill  as  required  from 
her  a  discovery-  whether  she  had  not  separate  money  and  prop- 
ertj-  of  her  own,  and  answered  the  rest.  Upon  argument.  Sir  Thomas 
Plumer  V.  C.  allowed  the  demurrer,  on  the  ground  that  as  the  decree, 
in  cases  where  a.  feme  covert  'was  held  hable,  had  been  uniformh-  against 
the  separate  estate,  and  not  against  the  feme  covert  herself,  and  as  the 
bill  did  not  seek  any  decree  against  any  trustees,  or  particular  fund,  but 

2  For  formal   parts  of  such  answer,  see      9  Jur.  N.  S.  595,  V.  C.  S. ;  Graham  v.  FiUh, 
Vol.  III.  2  De  G.  &  S.  2-W!;  12  Jur.  83.i. 

3  Jackson  «.  Haworth,  1  S.  &  S.  161.  »  Taylor  v.  Tavlor,  12  Ikav.  271 ;  Thick- 
■*  For  form  of  jurat,  sec  Vol.  in.                       nesse   v.    Acton,  "l 5   Jur.    10:)2,    V.    C.    T.; 

6  Rraithwaite's  Pr.  45,  397.  Home  v.  Patrick,   Bull  v.    Withev,  uhi  sup. 
8  Colinan   v.  Northcote,  2  Hare,   147;    7       As  to  notice  in  other  cases,  see 'Graham  v. 

Jur.  .528:  Hraithwaite's  Pr.  47.  Fitch,  uhi  sup. ;  IJushell  v.  IJushell,  1  S.  &  S. 

7  For  forms  of  motion  jiancr  and  petition,  104;  M'Kcnua  v.  Everett,  Seton,  125G,  No. 
and  aflidavit  in  supjjort,  see  Vol.  HI.  7.      For   form   of    motion    t)aper,    see   Vol. 

8  Powell   V.   Prentice,   Uidt;.   P.   C.    258;  III. 

Ixjna^han  v.  .Smith,  2  Phil.  5.'J7;  Hunyan  v.  i"  Wrottesley  v.  Bendish,  3  P.  Wms.  235, 

Mortimer,  G  Mad.  278;  Home  v.  Patrick,  30       238. 
Beav.  405;  8  Jur.  N.  S.  351 ;  Bull  v.  Withey, 
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onl3' against  the  wife,  it  could  not  be  supported,  and  the  inter  rogatory-, 
if  answered,  would  consequently  be  of  no  use.' 

A  wife  cannot  l)c  compelled  to  make  a  discover}-  which  ma}'  expose 
her  luisband  to  a  charge  of  felony  ;  and  if  called  upon  to  do  so,  she 
may  demur.^ 

In  like  manner,  a  married  woman  cannot  be  made  a  party  to  a  suit, 
for  the  mere  purpose  of  obtaining  discovery  from  her,  to  be  made  use 
of  against  her  husband  ;  ^  therefore,  in  Le  Texier  v.  The  Margrave  of 
Anspach,*  where  a  bill  was  filed  against  the  Margrave  to  recover  a  bal- 
ance due  to  the  plaintiff  upon  certain  contracts,  to  which  bill  the  Mar- 
gravine was  made  a  party,  as  the  agent  of  her  husband,  for  the  purpose 
of  eliciting  from  her  a  discovery  of  certain  vouchers,  which  were  alleged 
to  be  in  her  possession :  a  demurrer  by  the  Margravine  separately  was 
allowed  by  Lord  Rosslyn,  and  afterwards  upon  rehearing  by  Lord  Eldon, 
after  the  Margrave's  death.  Upon  the  same  principle,  where  a  bill  was 
filed  against  a  man  and  liis  wife  for  discovery  in  aid  of  an  action  at  Law, 
brought  against  him  to  recover  a  debt  due  from  the  wife  dum  sola,  a 
separate  demurrer  put  in  by  the  wife  was  allowed.^ 

In  Riitter  v.  Baldwin,^  the  Court  agreed  clearly,  that  a  wife  can  never 
be  admitted  to  answer,  or  otherwise  as  evidence,  to  charge  her  husband  ; 
and  that  where  a  man  marries  a  widow  executrix,  her  evidence  will  not 
be  allowed  to  charge  her  second  husband  ; ''  but  in  that  case,  the  wife 
having  held  herself  out  as  a  feme  sole,  and  treated  with  the  plaintifl"  and 
other  parties  to  the  cause,  who  were  ignorant  of  her  marriage,  in  that 
character,  and  it  having  been  proved  in  the  cause  that  on  some  occa- 
sions the  husband  had  given  in  to  the  concealment  of  the  marriage,  the 
Court  allowed  the  answer  of  the  wife  to  be  read  as  evidence  against  the 
husband,  and  decreed  accordingly. 

It  was  supposed  that  the  admission  of  a  will,  in  the  separate  an- 
swer of  a  married  woman,  who  was  the  heiress-at-law  of  the 
*  testator,  was  sufficient  evidence  to  enable  the  Court  to  declare  *185 
the  will  established  ; '  but  it  has  now  been  decided,  that  such 
evidence  is  not  sufficient  for  that  purpose,  or  to  bind  her  inheritance.^ 
As  a  general  rule,  however,  the  separate  answer  of  a  married  woman 
may  be  read  against  her.^ 

Where  a  husband  and  wife  are  made  defendants  to  a  suit  relating  to 
personal  property  belonging  to  the  wife,  and  they  put  in  a  joint  answer, 
such  answer  may  be  read  against  them,  for  the  purpose  of  fixing  them 

1  Francis  v.  Wigzell,  1  Mad.  258.  i  Codrington  v.  Earl  of  Shelburn,  2  Dick. 

2  Cartwriyht  v.  Green,  8  Ves.  405,  410;       475. 

see  Story  Eq.  PI.  §  519.  ^  Brown  v.  Hayward,  1  Hare,  4-'?2;  G  .Tiir. 

3  2  Storv  Eq.  .lur.  §  1496.  847;    see   Comlev   v.    Hendricks,    8   Blackf. 

4  5  Ves.' 322,  .329;  and  15  Ves.  159,  164.  189. 

6  Barron  v.  Grillard,  3  V.  &  B.  165;  see  3  Ltl.  Red.  104,  105.     The   peculiar  rela- 

Metler  v.   Metier,   3   C.  E.  Green   (N.  J.),      tions  of  husband  and  wife  will  not  protect  her 

270.  from  makinjj  a  discovi-rv   relatin;;  .^iolely  to 

8  1  Eq.  Ca.  Ab.  227,  pi.  15.  her  own  conduct,  and  affectinj;  only   her  own 

'  See  Cole  r.  Gray,  2  Vern.  79.  interests.     Metier  v.  Metier,  3  C.E.   Green 

(N.  J.),  270. 
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with  the  admissions  contained  in  it ;  but  where  the  subject-matter 
relates  to  the  inheritance  of  the  wife,  it  cannot ;  *  and  the  facts  relied 
upon  must  be  proved  against  them  b}'  other  evidence.  Thus,  in  Merest 
V.  Hodgson,^  the  L.  C.  B.  Alexander  refused  to  permit  the  joint  answer 
of  the  husband  and  wife  to  be  read,  but  ordered  the  cause  to  stand 
over,  to  give  the  plaintiffs  an  opportunity'  of  proving  the  facts  admitted. 
And  it  has  been  held,  that  the  joint  answer  of  the  husband  and  wife 
may  be  read  against  the  wife  with  reference  to  her  separate  estate,  as 
-well  as  her  separate  answer,  on  the  ground  that  in  such  a  case  she  can- 
not be  compelled  to  answer  separatel}'.® 

From  the  report  of  the  case  of  Eyton  v.  Eyton!^  it  appears  on  first 
view,  as  if  the  separate  answer  of  a  husband  had  been  admitted  l)y  the 
Master  of  the  Rolls  to  be  read  as  evidence  against  the  wife  in  a  matter 
relating  to  her  inheritance  ;  but  upon  closer  attention  it  will  be  found, 
that,  in  all  probability,  the  reason  of  the  decree  in  that  case  was,  that 
his  Honor  conceived  that  the  counterpart  of  the  settlement,  which 
appears  to  have  been  produced,  was  considered  to  be  sufficient  evi- 
dence of  the  settlement :  at  least,  this  appears  to  have  been  the  gi-ound 
upon  which  the  case  was  decided  on  the  appeal  before  the  Lord  Keeper 
Wright. 

In  Ward  v.  Meath,^  a  bill  was  exhibited  against  the  husband  and  wife, 
concerning  the  wife's  inheritance  ;  the  husband  stood  out  all  process  of 
contempt,  and  upon  its  being  moved  that  the  bill  might  be  taken  pro 
confesso,  it  was  opposed,  because  the  wife,  having  in  the  interim  ob- 
tained an  order  to  that  effect,  put  in  an  answer,  in  which  she  set  forth 
a  title  in  herself;  and  the  Court  decreed,  that  the  bill  should  be  taken 
pro  confesso  against  the  husband  only,  and  that  he  should  account 
*18G  for  all  the  profits  of  the  *  land  w^hich  he  had  received  since  the 
coverture,  and  the  profits  which  should  be  received  during 
coverture. 

It  may  be  observed,  in  this  place,  that  there  is  no  case  in  which  the 
Court  has  made  a  personal  decree  against  a  feme  covert  alone. ^  She 
may  pledge  her  separate  property,  and  make  it  answerable  for  her  en- 

*  Evans  v.  Cogan,  2  P.  Wms.  449.    [Kerch-  give  a  pergonal  decree  against  a  feme  covert, 

ner  r.  Kcmpton,  47  Md.  508.]  prevails   in   the   United   States.     Phipps   v. 

5  9  Pri.  563;  see  also  Elston  v.  Wood,  2  Sedgwick,  95  U.  S.  3;  Maberry  v.  Nccly,  5 
M   &  K.  678.  Humph.  3-37 ;  Chatterton  v.  Young,  2  Tenn. 

6  Callow  V.  Howie,  1  De  G.  &  S.  531;  11  Ch.  768,  771.  Nor  will  a  personal  iudgmcnt 
.Tur.  984;  Clive  v.  Carew,  IJ.  &  H.  199,  207 ;  at  Law  sustain  a  proceeding  in  Equity  to 
5  .Jur.  N.  S.  487.  subject    the    separate    estate   of    a   married 

7  Prec.  Ch.  116.  woman,  unless  the  demand  was  of  a  character 

8  2  Cha.  Ca.  173;  1  Eq'.  Ca.  Ah.  65,  pi.  4.        for  wliich  the  separate  estate  would  be  liable 
1  Hulme  V.  Tenant,  1   Bro.   C.  (l.   16,  21;       without  judgment,  where  there  is  any  restric- 

Francis  v.  Wigzell,  1   M;\d.  2r)8,  263;  Avlett  tion  on  the  power  of  tiie  Jhne  to  charge  the 

V.  Ashton,  1  M.  &  C.  105,  111;  see  also'jor-  property.     Swayne  v.  Lyon.  17  P.  F.  >^niith, 

dan  V.  .Tones,   2  Phil.   170,    172,   where   the  436;  Chatterton  v.  Young.  2  Tenn.  Ch.   768. 

Court  refused  to  compel  a  married  woman  to  ]?ut  in  California  it  has  been  lield  that  on  the 

execute  a  conveyance  of  an  estate  not  settled  foreclosure  of  a  mortgage  made  by  a  married 

to  her  separate  use  ;  but  in  cases  of  this  de-  woman  on  her  separate  estate,  a  personal  judg- 

scription,  the  married  woman  can  usually  be  ment  may  be  rendered  against  her  for  any  un- 

establi^hed  to  be  a  trustee,  and  then  an  order  satisfied  balance  of  debt.     Marlow  v.  Barlow, 

under  the  Trustee  Acts  may  be  obtained.  7  Rep.  583.     And  this  would  seem  to  be  the 

[The  general  rule,  that  Equity  will   not  logical  result  of  enabling  a  married  woman 
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gageraents  ;  ^  but  where  her  trustees  are  not  made  parties  to  a  bill,  and 
no  particular  fund  is  sought  to  be  charged,  but  only  a  personal  decree 
is  prayed  for  against  her,  the  bill  cannot  be  sustained.  Upon  this 
ground,  in  the  case  of  Francis  v.  Wiffzell,^  before  referred  to,  where  a 
bill  was  filed  against  a  husband  and  wife  for  the  specific  performance 
of  an  agreement  for  the  purchase  of  an  estate,  charging  that  the  wife 
had  separate  property  sufficient  to  answer  the  purchase-money,  but 
without  praying  any  specific  relief  against  such  sepai-ate  estate,  a  demur- 
rer put  in  by  the  wife,  to  so  much  of  the  bill  as  sought  discovery  from 
her  whether  she  had  a  separate  estate  or  not,  was  allowed. 

It  appears,  however,  that  where  a  married  woman,  having  a  general 
power  of  appointment,  by  will,  over  real  or  personal  estate,  makes,  by 
her  will,  her  separate  property  liable  to  the  payment  of  her  debts,  a 
Court  of  Equity  will  lay  hold  of  the  estate  so  devised,  and  ai)ply  it  in 
the  pajTuent  of  written  engagements  entered  into  by  her,  and  in  the 
discharge  of  her  general  debts.  In  the  case  of  Owens  v.  Dickenson^'^ 
where  a  married  woman  had  made  her  will  in  pursuance  of  a  power, 
and  thereby  charged  her  real  estate  with  the  payment  of  debts.  Lord 
Cotteuham  entered  into  the  principles  upon  which  Equity  enforces  the 
contracts  of  married  women  against  their  separate  estate,  and  rejected 
the  theory  that  such  contracts  are  in  the  nature  of  executions  of  a 


to  act  as  a  feme  sole  touching  her  separate 
property.  Natl.  Bk.  v.  Garlinghanie,  36 
How.  Pr.  3G9.  The  authorities  are  conflicting 
upon  the  point  of  the  validity  of  a  personal 
judgment  against  a  feme  covert  at  Law. 
Freem.  on  Judgts.  §§  149,  150.  In  North 
Carolina  and  Tennessee  the  validity  of  such 
judgnients,  as  against  collateral  attack,  has 
been  upheld.  Green  v.  Branton,  1  Dev.  Eq. 
508;  Crawford  v.  Crawford,  1  Tenn.  Leg. 
Rep.  37.  While  Mr.  Justice  Field,  in  an  able 
opinion,  has  decided  that  a  judgment  against 
a  married  woman  upon  a  contract  not  binding 
upon  her  is  void.  Norton  v.  Meader,  4  Sawy. 
603.  So,  in  Swayne  v.  Lyon,  ubi  supra,  it 
was  held  that  every  judgment  against  a  mar- 
ried woman  which  does  not  show  her  liability 
on  its  face  is  void.  See  also  Hix  v.  Gosling, 
1  Lea,  572.] 

2  See  Sperling  v.  Rochfort,  8  Sumner's 
Ves.  175,  182,  Perkins's  note  (a),  and  cases 
cited;  Fetteplace  v.  Gorges,  3  Bro.  C.  C. 
(Perkins's  ed.)  8,  10,  and  note,  and  cases 
cited.    [Taylor  V.  Meads,  4  De  G.,  J.  &  S.  597.] 

[A  wife  may,  within  the  power  under  which 
she  holds  separate  estate,  bestow  the  prop- 
erty upon  her  husband,  as  well  as  upon  a 
stranger:  Meth.  Epis.  Church  v.  Jaques,  3 
John.  Ch.  80;  Bradish  v.  Gibbs,  3  John. 
Ch.  523;  Stephen  v.  Beall,  22  Wall.  329; 
or  charge  it  for  his  debts:  Demarest  v. 
VVyncoop,  3  John.  Ch.  523;  Field  v.  Sowle, 
4  Russ.  112;  Marshman  v.  Conklin,  6  C.  E. 
Green,  549;  Hodges  v.  Williams,  Sup.  Crt. 
Tenn.  cited  2  Tenn.  Ch.  679;  and  become 
the  debtor  of  her  husband  for  money  borrowed 
to  improve  her  separate  estate:  Gardner  v. 
Gardner,  22  Wend.  526;  S.  C.  7  Paige,  112. 
VOL.    I.  12  1 


And  a  wife  who  permits  her  husband  for 
years  to  receive  and  appropriate  the  income 
of  h«r  separate  estate  cannot  compel  him  to 
account  to  her  therefor  except  from  the  time 
permission  is  revoked.  Lyon  v.  Greenbav 
Ky.  Co.,  42  Wis.  548;  Lishey  v.  Lishey,  2 
Tenn.  Ch.  5.  The  wife  may  charge  her  sepa- 
rate estate  for  debt  within  the  power  under 
the  instrument  of  title,  but  the  general  rule  is 
that  the  written  contract  must  on  its  face 
show  the  intent  to  charge.  Yale  v.  Uederer, 
08  N.  Y.  329;  Maguire  v.  Maguirc,  3  Mo. 
App.  458;  Gozman  v.  Cruger,  69  N.  Y.  87; 
Chatterton  v.  Young,  2  Tenn.  Ch.  768; 
Shacklett  v.  Polk,  4  Heisk.  104.  And  if  the 
instrument  imder  which  she  claims  limits  the 
power  of  disposition  either  directly  or  by 
pointing  out  the  mode,  the  charge  must  be 
within  the  power.  Ross  v.  fLwer,  3  Atk. 
156;  Morgan  v.  Elam,  4  Yer.  375;  Leaycraft 
V.  Hedden,  3  Green  (,'h.  512;  Williamson  v. 
Beckham,  8  Leigh,  20.  The  Court  has  no 
power,  even  with  the  consent  of  the  feme,  to 
pass  her  separate  estate  beyond  the  power 
reserved.  Richards  v.  Chambers,  10  Ves. 
580;  Sturgis  v.  Corp,  13  Ves.  190;  Robinson 
V.  Dart,  Dud.  Eq.  128.  And  even  where  the 
intent  to  bind  the  separate  estate  is  declared, 
the  better  opinion  is  that  the  property  will 
not  be  bound  unless  the  contract  enured  to 
the  benefit  of  the  fe?iie  or  the  separate  estate. 
P6rkins  v.  Eliott,  8  C.  E.  Green,  526;  Kelso 
V.  Tabor,  52  Barb.  125;  McCormick  i-.  Hil- 
brook,  22  Iowa,  487;  Coates  v.  McKee,  26 
Ind.  233;  Lightfoot  v.  Bass,  2  Tenn.  Ch. 
677.] 

8  1  Mad.  258. 

4  C.  &P.  48,  54;  4  Jur.  1151. 


*187       PERSONS  AGAIXST  WHOM  A  SUIT  MAY  BE  INSTITUTED. 

power  of  appointment :  he  observed,  "  The  view  taken  b}'  Lord  Thur- 
low,  in  Huhne  v.  Tenant^  is  more  correct.  According  to  that  view,  the 
separate  property  of  a  married  woman  being  a  creature  of  Equity,  it 
follows,  that,  if  she  has  power  to  deal  with  it,  she  has  the  other 
*187  power  incident  to  property  in  general,  namely,  the  *  power  of 
contracting  debts  to  be  paid  out  of  it ;  and  inasmuch  as  her 
creditors  have  not  the  means  at  Law  of  compelling  payment  of  those 
debts,  a  Court  of  P^quity  takes  upon  itself  to  give  effect  to  them,  not 
as  personal  liabilities,  but  by  laying  hold  of  the  separate  propertj',  as 
the  onl}'  means  by  which  they  can  be  satisfied ; "  acting  upon  this  prin- 
ciple, Lord  Cotteuham  referred  it  to  the  Master,  to  inquire  what  debts 
there  were  to  be  paid  under  the  provisions  of  the  will.  In  order  to 
bind  her  sepai'ate  propert}',  however,  there  must  be  a  contract,  fraud, 
or  breach  of  trust ;  but  the  contract,  it  would  seem,  need  not  be  in 
writing.^ 

AVhere  the  Court  thought  a  married  woman  defendant  ought  to  pay 
certain  costs,  and  it  did  not  appear  that  she  had  separate  estate,  the 
Court  gave  the  plaintiff  liberty  to  apply  for  payment  of  these  costs,  in 
case  of  any  moneys  becoming  payable  to  her  separate  use.^ 

If  the  equity'  of  redemption  of  a  mortgaged  estate  comes  to  a  married 
woman,  and  a  bill  is  brought  against  her  and  her  husband  to  foreclose 
it,  upon  which  a  decree  of  foreclosure  is  pronounced,  the  wife  is  liable 
to  be  absolutel}'  foreclosed,  though  during  the  coverture,  and  will  not 
have  a  day  given  her  to  redeem  after  her  husband's  death  ;  ^  and  where 
a  widow  filed  a  bill  to  set  aside  a  decree  of  foreclosure  pronounced 
against  her  and  her  husband  during  coverture,  and  to  be  let  in  to  re- 
deem, and  the  mortgagee  pleaded  the  proceedings  and  decree  in- the 
former  cause,  the  plea  was  allowed.^ 

Where  an  estate  has  been  sold  under  a  decree  of  the  Court,  a  feme 
covert  is  as  much  bound  by  the  decree  as  a/e;we  sole,  although  it  may  be 
to  her  prejudice ;  as  it  would  most  ruinously  depreciate  the  value  of 
property'  sold  under  a  decree  in  Equit}',  if,  where  there  is  neither  fraud 
nor  collusion  in  the  purchaser,  his  title  could  be  defeated.  It  is  to  be 
observed,  however,  that  a  decree  obtained  by  fraud  is  invalid.^ 

1  Vaughan  v.  Vanderstegen,  2  Drew.  165,  2  Pemberton  v.  M'Gill,  1  Jur.  N.  S.  1045, 

.363;  Hobdavv.  Peters  (No.  2),  28  Beav.  .354;  V.  C.  W. 

6. Jur.  N.  S.'794;  Wrifiljt  v.  Chard,  4  Drew.  8  Mallack  v.   Gallon,  3  P.  Wms.  352;  but 

673;  5  .lur.   N.   S.   1334;  1   De  G.,  F.   &  J.  the  decree  ought  not  to  be  made  absolute  at 

567;  6  .Jur.  N.  S.  476;  ('live  f.  (3arew,  1  .1.  &  once,  even  by  consent,  on  an  adidavit  verifying 

H.  199;  5  .Jur.  N.  S.   487;  .lolmson  v.  (ial-  the  amount  due.     Harrison  v.   Kennedy,  10 

lagher,  7  .Jur.  N.   S.  273;  9   W.   It.   506,  L.  Hare,  App.  51.     [But  see  Kenhner  r.  Kemp- 

J.J.  ;  3  De  G.,  F.  &  .1.  404;  Bolden  v.  Nicli-  ton,  47  Md.  508,  where  it  was  held  that  such 

olay,  3  Jur.  N.   S.  884,  V.  C.  W.;  Siiattock  a  decree  although  consented  to  by  the  hu.s- 

V.  Shattock,  L.  K.  2  Vj\.  182,  M.  K. ;  Jtogers  band,  was  not  binding  on  the  wife,  the  hus- 

V.   Ward,   8  Allen,  387;  I'icard  ».  Hine,    I.,.  band  having  no  authority  to  employ  counsel 

R.  5  Ch.  Ap.  274;  Gardner  v.  Gardner,   22  to  represent  her  in  such  a  ligitation  ■without 

Wend.  .526;  [Sharpe  v.  Kov,  h.  \i.  4  (Jh.  A  p.  her  assent.] 

35;    Chubb    v.    Stretch,    L.    K.    9   Eq.    555.  4  Mallack  v.  Galton,  3  P.  Wms.  352. 

Where  the  contract  is  for  the  protection  of  '  ^  Burke  v.  Crosbie,  1  Ball  &  B.  489  ;  Ken- 

her  separate  realty,  as  by  the  making  of  a  nedy  v.  Daly,  1  Sch.  &  Lef.  355. 
levee.      Henry     v.    Blackburn    (Sup.    Crt. 
Ark.),  1  Memph.  L.  J.  194.] 
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It  may  here  be  mentioned,  that  a  married  woman  defendant,  in  case 
she  desires  to  appeal  against  a  decree  or  order  made  in  tlie  suit,  must 
appeal  bj'  her  next  friend. "^ 

*  Where  a  suit  has  been  instituted  against  a  man  and  his  wife,     *188 
and  the  husband  dies  pending  the  proceedings,  the  suit  will  not 
be  abated.^     When  a  female  defendant  marries,  no  abatement  takes 
place  ;  but  the  husband's  name  should  be  introduced  in  all  subsequent 
proceedings.^ 

But  although,  where  a  bill  has  been  exhibited  against  a  man  and  his 
wife,  and  the  husband  dies  pending  the  suit,  there  is  no  abatement, 
and  the  wife  wiU  be  bound  by  the  former  answer  and  proceedings  in 
the  cause,  yet  where,  by  the  death  of  the  husband,  a  new  interest  arises 
to  the  wife,  it  seems  that  she  will  not  be  bound  by  the  former  answer 
Thus,  where  a  bill  was  filed  by  the  assignees  of  a  husband  to  compel 
the  specific  perfonnance  of  a  contract  for  the  sale  ofa  part  of  his  estate, 
to  which  the  wife  was  made  a  co-defendant  in  respect  of  certain  terms 
of  years  which  were  vested  in  her  as  administratrix  of  a  person  to  whom 
the  terms  had  been  assigned  to  protect  the  inheritance,  and  she  had 
joined  with  her  husband  in  putting  in  an  answer,  by  which  she  claimed 
to  be  dowable  out  of  the  property' :  upon  the  death  of  her  husband,  an 
objection  was  taken  to  the  suit  being  proceeded  with  till  a  supplemental 
bill  had  been  filed  against  her,  in  order  to  give  her  an  opportunity 
of  making  another  defence  in  respect  of  the  right  of  dower  which  had 
become  vested  in  her,  and  Sir  Thomas  Plumer  M.  R.  said,  that  her 
former  answer  could  not  be  pressed  against  her,  because,  in  the  former 
case,  she  was  made  a  party  as  administratrix ;  but  the  right  to  dower 
which  she  then  had  was  not  claimed  b}'  her  as  representative,  but  in 
her  own  character ;  and  it  was  an  interest  that  had  devolved  upon  her 
since  her  answer  was  put  in  ;  his  Honor,  therefore,  held  the  suit  to  be 
defective.^  A  supplemental  bill  was  thereupon  filed  against  the  widow, 
in  order  to  enable  her  to  claim,  in  her  separate  character,  what  she  had 
before  claimed  in  her  character  of  wife.  Upon  hearing  the  cause, 
however,  LoixJ  Eldon,  although  he  recognized  the  principle  laid  down 
by  Sir  Thomas  Plumer,  said,  that  he  should  have  been  inclined,  in  that 
case,  to  have  come  to  a  diflferent  decision,  as  he  thought  that  it  would 
have  been  diflaeult  for  the  widow,  in  her  answer  to  the  supplemental 
bill,  to  state  her  case  differently  from  the  way  in  which  it  had  been 
stated  in  her  former  answer.*  It  is  conceived  that  under  the  present 
practice,  however,  it  would  not  be  held  necessary  for  the  plaintifl!"  to  take 
any  step  in  the  cause,  in  order  to  enable  a  widow  to  raise  a  new  defence. 

6  Elliot  V.  Ince,  7  De  G.,  M.  &  G.  475 ;   3  249: 1  Eq.  Ca.  Ab.  1,  pi.  4;  Durbainc  v.  Knight, 

Jur.  N.  S.  597;  [Picard  v.  Hine,  L.  R.  5  Ch.  1  Vern.  318;  1  Eq.  Ca.  Ab.  12(i.  pi.  7. 
Ap.  274;]    or  obtain  an  order  to  appeal  in  2  Ld.  Red.  58;  Wharani   v.  Hroiighton,  1 

forma  pauperis  without.     Crouch  v.  Waller,  Ves.  S.  182;  and  see  Sapte  i>.  Ward,   1  Coll. 

4  De  G.  &  J.  43;  5  Jur.  N.  S.  326;  ante,  pp.  25.     For  the  title  of  their  joint  answer  in  such 

39,  40,  111.  case,  see  Vol.  III. 

1  Ld.  Red.  59;  Shelberry  v.  Briggs,  2  Vern.  «  Mole  v.  Smith,  1  J.  &  W.  665,  668. 

4  Mole  V.  Smith,  Jac.  490,  495. 
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It  follows,  from  what  has  been  before  stated,  that  where  a  man 
*189  *  and  his  wife  are  defendants  to  a  suit,  if  the  wife  dies  there  will 
be  an  abatement  of  the  suit.  Thus,  where  a  man  having  married 
an  administratrix,  the  plaintiff  obtained  a  decree  against  him  and  his 
wife,  after  which  the  wife  died :  it  was  held,  that  the  suit  was  abated, 
and  that  the  new  administrator  ought  to  be  made  a  party,  before  any 
further  proceedings  could  be  had  in  the  cause.'' 

For  the  means  by  which  the  plaintiff  compels  the  appearance  and 
answer  of  the  husband  and  wife,  in  those  cases  in  which  the}'  answer 
jointh',  and  for  the  process  in  those  cases  in  which,  according  to  the 
principles  above  laid  down,  a  separate  answer,  by  either  the  one  or 
the  other,  ought  to  be  filed,  the  reader  is  referred  to  the  Chapters  on 
Process.^ 

1  Jackson  v.  Rawlins,  2Vern.  195;  ib.  ed.  trustee,  the  trust  being  active,  is  a  necessary 

Raithby,  n.  (2).      [A  married  woman  is  not  party  to  a  bill  seeking  to  divest  her  of  her 

a  necessary  party  to  a  bill  seeking  to  charge  own  interest.     O'Hara  v.  MacConnell,  93  U. 

her    husband's  "interest  in   her  real   estate.  S.  150.] 
Waugh  V.  Wrenn,  9  Jur.  N.  S.  365.    But  her  2  Stepost,  Chap.  VIII.  §  4;  Chap  X.  §  2. 
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OF   PARTIES   TO   A   SUIT. 

Section  I.  —  Of  necessary  Parties,  in  respect  of  the  Concurrence  of  their 
Interests  with  that  of  Plaintiff. 

It  is  the  constant  aim  of  a  Court  of  p]quity  to  do  complete  justice  by 
deciding  upon  and  settling  tlie  rights  of  all  persons  interested  in  the 
subject  of  the  suit,  so  as  to  make  the  perfoniiance  of  the  order  of  the 
Court  perfectly  safe  to  those  who  are  compelled  to  obey  it,  and  to 
prevent  future  litigation.^  For  this  purpose,  all  persons  materially 
interested  in  the  subject,  ought  generally,  either  as  plaintiffs  or  defend- 
ants, to  be  made  parties  to  the  suit,^  or  ought  by  service  upon  them 
of  a  copy  of  the  bill,^  or  notice  of  the  decree  *  to  have  an  opportunity 
afforded  of  making  themselves  active  parties  in  the  cause,  if  they  should 
think  fit.^ 


1  Ld.  Red.  163;  Story  Eq.  PI.  §§  72,  76; 
Caldwell  v.  Taggart,  4  Peters,  190 ;  Joy  v. 
Wirtz,  1  Wa.sh.  C.  C.  517;  Mandeville  v. 
Riggs,  2  Peters,  482 ;  Cutler  v.  Tiittle,  4  C. 
E.  Green,  549,  55(j ;  Richardson  v.  Hastings, 
7  Beav.  323,  326  ;  Hare  v.  London  and  North 
Western  Railway  Co.,  1  J.  &  H.  252.  It 
seems,  however,  that,  under  the  modern 
English  practice,  the  Court  is  less  unwilling 
to  relax  the  rule  in  special  cases.  Ford  v. 
Tennant,  29  Beav.  452 ;  7  Jur.  N.  S.  615,  L. 
JJ. 

2  Ld.  Red.  164;  [L.  R.  8  St.  -349.] 
8  Ord.  X.  11,  14,  15. 

4  15  &  16  Vic.  c.  86,  §  42,  r.  8. 

6  Orders,  August,  1841,  23d  and  26th. 
Generull}',  all  persons  interested  in  the  sub- 
ject of  a"  suit  should  be  made  parties,  plain- 
tiffs, or  defendants.  Stephenson  v.  Austin, 
3  Met.  474,  480;  Williams  v.  Russell,  19  Pick. 
162,  165;  West  v.  Randall,  2  Mason,  181; 
Pipe  V.  Bateman,  1  Clarke  (Iowa),  369;  New 
Braintreev.  Southworth,  4  Gray,  304;  Crocker 
V.  Iliggins,  7  Conn.  342;  Footman  v.  Pray, 
R.  M.  Charlt.  291;  Watkins  v.  Washington, 
2  Bland,  509;  Hoxie  v.  Carr,  1  Sumner,  172; 
Whiting  V.  Bank  of  United  States,  13  Peters, 
6-14;  Hopkirk  v.  Page,  2  Brock.  20;  M'Con- 
ncll  V.  M'Connell,  11  Vt.  290;  Evans  v. 
Chism,  18  Maine,  220;  Hussey  v.  Dole,  24 
Maine,  20;  Beals  v.  Cobb,  51  Maine,  348; 
Pierce  v.  Faunce,  47  Maine.  507;  Olivers. 
Palmer,  11  Gill  &  J.  426;  Willis  v.  Hender- 
son, 4  Scam.  20;  Wells  v.  Strange,  5  Geo.  22; 
Turner  v.  Berry,  3  Gilman,  541;  Hicks  v. 
Campbell,   4    C.    E.    Green,    183;   Pence   v. 


Pence,  2  Bcasley  (N.  J.),  257.  The  general 
rule  requiring  all  persons  interestetl  to  be 
made  parties  to  the  suit,  is  confined  to  ])arties 
to  the  interest  involved  in  the  issue,  and  who 
must  necessarily  be  affected  by  the  decree. 
Michigan  State  Bank  v.  Gardner,  3  Gray,  308, 
per  Thomas  J.  It  is  a  rule,  which  is  more  or 
less  within  the  discretion  of  the  Court,  and 
may  be  dispensed  with,  when  it  becomes  ex- 
tremely difficult  or  inconvenient.  Wendell 
V.  Van  Rensselaer,  1  .John.  Ch.  349 :  Hallett  v. 
Hallett,  2  Paige,  15;Cullen  y.  Duke  of  Queens- 
berry,  1  Bro.  C.  C.  101,  and  Mr.  Bolt's  notes; 
Mann  v.  Butler,  2  Barb.  (^h.  362;  Birdsong  v. 
Birdsong,  2  Head,  289 ;  Tobin  v.  Walkinshaw, 
1  McAlf.  C.  C.  26 ;  United  States  v.  Parrott, 
1  McAll.  C.  C.  271;  West  v.  Randall,  2  Ma- 
son, 181;  Brasher  v.  Van  Cortlandt,  2  .John. 
Ch.  242;  Boisgerard  v.  Wall,  1  Sm.  &  M. 
Ch.  404;  Whitney  v.  Mavo,  15  111.  251;  Soc. 
for  Prop,  of  Gospel  v.  liartland,  2  Paine  C 
C.  536.  Where  the  persons  interested  are  so 
numerous  as  to  make  it  impossible,  or  very 
inconvenient,  to  bring  them  all  before  the 
('ourt,  a  part  of  them  mavlilo  a  hill  in  behalf 
of  themselves,  and  all  others  standing  in  the 
samo  situation.  Robinson  v.  Smith,  3  Paige, 
222;  per  Foster  J.  in  Williston  v.  iMichigan 
Southern  and  Northern  R.  R.  Co.,  13  Allen, 
406. 

[It  has  already  been  gtated  that  the 
Court  will  proceed  "against  the  parties  before 
it,  although  the  suit  relates  to  the  rights  of 
persons  out  of  the  jurisdiction.  Antt,  149, 
and  notes.  This  ground  of  exception  to  the 
general   rule  was    peculiarly  applicable    to 
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*191  *The  strict  application  of  this  rule,  in  man}'  cases,  creates 
difficnlties  ;  which  have  induced  the  Court  to  relax  it ;  and,  as  we 
shall  see,  it  has  long  been  the  estal)lished  practice  of  the  Court,  to  allow 
a  plaintiff  to  sue  on  behalf  of  himself  and  of  all  the  others  of  a  numerous 
class  of  which  he  is  one,  and  to  make  one  of  a  numerous  class  (as  the 
members  of  a  joint-stock  compan}),  the  only  defendant,  as  representing 
the  others,  on  the  allegation  that  they  are  too  numerous  to  be  all  made 
parties  ;  ^  and,  in  addition,  the  Court  is  now  enabled,  whenever  it  thinks 
fit,  to  adjudicate  upon  questions  arising  between  parties,  without  mak- 
ing other  persons  who  are  interested  in  the  property  in  question,  or  in 
other  property  comprised  in  the  same  instrument,  parties  to  the  suit.^ 
When  the  Court  acts  on  this  power,  the  absent  parties  are  not  bound 
by  the  decree  ;  *  whereas,  in  the  cases  first  alluded  to,  the  absent  parties 
are  generally  bound.* 

The  application  of  the  general  rule,  above  referred  to,  will  be  con- 
sidered first,  with  reference  to  those  whose  rights  are  concurrent  with 


suits  in  Equity  in  the  Courts  of  the  United 
States.  It  was  accordingly  held,  that  where 
a  decree  in  relation  to  the  subject-matter  of 
litigation  can  be  made  without  concluding 
the  rights  of  a  person  out  of  the  jurisdiction, 
that  person  is  not  an  essential  partv.  Storv 
V.  Livingston,  13  Pet.  359.  To  the  end  of 
directing  the  exercise  of  this  exceptional 
jurisdiction,  certain  rules,  and  particularly 
rules  22  and  47,  given  infra,  2380,  238(i, 
were  prescribed.  Congress  also  undertook 
to  legislate  on  the  subject  bv  the  Act  of  Feb. 
28,  1839,  c.  36,  and,  now,'  by  the  Revised 
Statutes  of  1878,  §  737  tt  seq.'  If,  however, 
the  person  not  before  the  Court  be  indis])en- 
sable,  the  jurisdiction  fails,  notwithstanding 
the  rules  and  the  statutes.  Williams  v.  Bank- 
head,  lii  Wall.  563;  Coiron  v.  Millaudon,  19 
How.  ]13;  Parsons  v.  Howard,  2  Woods,  1; 
Kilgour  V.  New  Orleans  Gas  Light  Co.,  2 
Woods,  144.  See  also  Ober  v.  Gallagher,  93 
U.  S.  199;  Bronson  v.  Keokuk,  2  Dill.  498, 
Brigham  v.  Luddington,  12  Blatchf.  237. 
And  see  where  a  plea  of  non-joinder  of  par- 
ties was  held  bad  under  §  737.  Gray  o. 
Natl.  Steamship  Co.,  7  Rep.  581,  U.  S.  C  C. 
N.  Y. 

This  is  also  the  rule  of  the  State  Courts. 
If  the  absent  party  is  so  concerned  in  the 
subject-matter  that  a  decree  between  the  im- 
mediate litigants  cannot  be  made  without 
seriously  affecting  his  rights,  the  Court  will 
proceed  no  further.  Cassidy  v.  Shimmin, 
122  Mass.  406;  McPike  v.  Wells,  54  Miss. 
13G;  Hill  V.  Proctor,  10  W.  Va.  59;  Mudgett 
V.  Gager,  52  Me.  541.     See  ante,  149,  n.  1.] 

All  persons  having  the  same  interest 
should  stand  on  the  same  side  of  the  suit; 
but  if  anj'  such  refuse  to  appear  as  plaintiffs, 
they  ma\-  be  made  defendants,  their  refusal 
beiiig  stated  in  the  bill.  Contee  v.  Dawson, 
2  Bland,  264;  Pogson  v.  Owen,  3  Desaus.  31; 
Cook  V.  Hadlej',  Cooke,  465;  Morse  v.  Hovev, 
9  Paige,  197;  Bartlett  v.  I'arks,  1  Cush.  86: 
Whitney  i'.  Mayo,  15  111.  251;  Smith  v. 
Sackett,  5  Oilman,  534;  Lovell  v.  Farring- 


ton,  50  Elaine,  239.  Parties  should  not  be 
joined  as  plaintiffs  in  a  suit  without  their 
knowledge  or  consent:  if  they  are,  the  bill  as 
to  them  should  be  dismissed.  Gravenstine's 
App.  49  Penn.  St.  510. 

Parties  having  conflicting  interests  in  the 
subject  of  litigation  should  not  be  joined  as 
plaintiffs  in  the  suit.  Grant  v.  Van  Schoon- 
hoven,  9  Paige,  255;  Turnham  v.  Turnham, 
3  B.  Mon.  581;  Michiijan  Bank  v.  Gardner, 
3  Gray,  308,  309.  per^Thomas  .1.;  Crook  v. 
Brown,  11  Md.  158;  .Johnson  v.  Vail,  1  Mc- 
Carter  (N.  J.),  423,  42.5,  426.  [And,  there- 
fore, a  principal  in  an  alleged  breach  of  trust 
cannot  be  joined  as  a  co-plaintiff  with  the 
persons  alleged  to  have  been  thereby  injured, 
in  an  action  against  the  parties  charged  with 
participating  in  the  fraud.  Paxton  v.  Wood, 
77  N.  C.  IL  Where  parties  have  an  interest 
to  a  certain  extent  in  common,  and  seek  the 
same  relief,  they  mav  join  in  the  same  bill. 
Wall  r.  Fairlev,  73  "N.  C  464.  So,  defend- 
ants may  be  joined  who  have  an  interest, 
though  not  to  the  same  extent,  in  the  demand. 
Woodward  r.  Hall,  2  Tenn.  ('h.  164.  A  per- 
son may  file  a  bill  in  a  double  capacity,  as 
executor  and  as  an  individual.  Ransom  v. 
Geer,  3  Stew.  Eq.  249.] 

1  [The  rule  which  excuses  the  amission  of 
parties  by  name  for  sufficient  cause  applies 
to  non-resident  parties  defendant,  made  such 
by  publication.  McCaleb  v.  Crichfield,  5 
Heisk.  288.] 

2  15  &  16  Vic.  c.  86,  §  51.  The  Court 
acted  on  this  power  in  the  case  of  Parnell  i'. 
Ilingston,  3  Sm.  &  G.  337,  which  is  believed 
to  be  the  only  reported  case  in  which  it  has 
done  so.  See'also  Swallow  v.  Binns,  9  Hare, 
App.  47;  17  .lur.  295;  Lanham  v.  Pirie,  2 
Jur.  N.  S.  1201.  V.  ('.  S.;  Prentice  v.  Pren- 
tice, 10  Hare,  App.  22;  Jit  Brown,  29  Beav. 
401.  [And  see  now  Supreme  Court  of  Judi- 
cature Act  of  1873,  L.  R.  8  St.  352.] 

3  Doodv  V.  Higgins,  9  Hare,  App.  32. 

4  Barker  v.  Walters,  8  Beav.  92. 
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the  rights  of  the  part}'  instituting  the  suit ;  and  secomlh/,  with  reference 
to  tliose  who  lire  interested  in  resisting  tlie  plaintiff's  elaini. 

AVith  respect  to  tlie  lirst  class,  it  is  to  be  observed,  that  (subject  to 
the  provisions  of  the  late  Act  above  pointed  out)  it  is  required  in 
all  cases  where  a  part}-  comes  to  a  Court  of  Equit}'  to  seek  for  *that  *192 
relief  which  the  principles  there  acted  upon  entitle  hiin  to  receive, 
that  he  should  bring  before  the  Court  all  such  parties  as  are  necessary 
to  enable  it  to  do  complete  justice  ;  and  that  he  should  so  far  bind  the 
rights  of  all  persons  interested  in  the  subject,  as  to  render  the  perform- 
ance of  the  decree  which  he  seeks  perfectly  safe  to  the  part}'  called  upon 
to  perform  it,  by  preventing  his  being  sued  or  molested  again  respect- 
ing the  same  matter  either  at  Law  or  in  Equity.  For  this  purpose, 
formerl}',  it  was  necessarj-  that  he  should  bring  regularly  before  the 
Court,  either  as  co-plaintiffs  with  himself,  or  as  defendants,  all  persons, 
so  circumstanced,  that  unless  their  rights  were  bound  by  the  decree  of 
the  Court,  they  might  have  caused  future  molestation  or  inconvenience  to 
the  part}'  against  whom  the  relief  was  sought. 

But  now,  a  plaintiff  is  enabled,  in  many  cases,  to  avoid  the  expense 
of  making  such  persons  active  parties  to  the  cause,  by  serving  them 
with  copies  of  the  bill  under  the  general  order, ^  or  with  notice  of  the 
decree  under  the  recent  Act.^  The  practice  arising  under  these  provi- 
sions will  be  stated  hereafter ;  for,  as  it  does  not  affect  the  principle, 
requiring  all  persons  concurrently  interested  with  the  plaintiff,  to  be 
bound  by  the  decree,  but  only  substitutes,  in  some  cases,  an  easier 
mode  of  accomplishing  that  end  ;  it  will  be  convenient,  in  the  first  in- 
stance, to  consider  what  is  the  nature  of  those  concurrent  rights  and 
interests,  whi<jh  render  it  necessary  that  the  persons  possessing  them, 
should  be  made  either  active  or  passive  parties  to  the  suit. 

In  general,  where  a  plaintiff  has  only  an  equitable  right  in  the  thing 
demanded,  the  person  having  the  legal  right  to  demand  it  should  be  a 
party  to  the  suit ;  ^  for,  if  he  were  not,  his  legal  right  would  not  be 
bound  b}'  decree,*  and  he  might,  notwithstanding  the  success  of  the 
plaintiff,  have  it  in  his  power  to  annoy  the  defendant  b}'  instituting  pro- 
ceedings to  assert  his  right  in  an  action  at  Law,  to  which  the  decree  in 
Equit}'  being  res  inter  alios  acta  would  be  no  answer,  and  the  defendant 
would  be  obliged  to  resort  to  another  proceeding  in  a  Court  of  Equity, 
to  restrain  the  plaintiff  at  Law  from  proceedings  to  enforce  a  demand 
which  has  been  alread}'  satisfied  under  the  decree  in  Equity.  This 
complication  of  litigation  it  is  against  the  principles  of  Equity  to 
permit,  and  it  therefore  requires  that  in  every  suit  all  the  persons 
who  have  legal  rights  in  the  subjects  in  dispute,  as  well  as  the  persona 

1  Ord.  X.  11,  14.  legal  owner  "to  the  use  of"  the  beneficial 

2  15  &  16  Vic.  c.  8G,  §  42,  r.  8.  owner,  but  the  latter  should  sue.     Kitchius 
8  See  Johnson  v.  Rankin,  2   Bibb,  184;  v.  Harrall,  54  Miss.  474. J 

Neilson  v.  Churchill,  5  Dana,  341.     [It  is  not  i  Ld.  Red.  145. 

allowable  to  file  a  bill  in  Chancery  by  the 
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having  the  equitable  right,  should  be  made  parties  to  the  proceed- 
ings.^ 
*193  *  Upon  this  ground  it  is,  that  in  all  suits  by  persons  claiming 
under  a  trust,  the  trustee  or  other  person  in  whom  tlie  legal 
estate  is  vested,  is  required  to  be  a  party  to  the  proceeding.^  Thus 
where  an  estate  had  been  limited  by  a  marriage  settlement  to  a  trustee 
and  his  heirs,  upon  trust  during  the  lives  of  the  plaintiff  and  his  wife, 
to  apply  the  profits  to  their  use,  with  remainder  to  the  children  of  the 
marriage,  with  remainder  over ;  and  a  bill  was  brought  by  the  persons 
interested  under  that  settlement  to  set  aside  a  former  settlement,  as 
obtained  by  fraud,  it  was  held  that  the  plaintiff  could  have  no  decree 
because  the  trustee  was  not  a  party ;  ^  and  where  it  appeared  that  a 
mortgage  had  been  made  to  a  trustee  for  the  plaintiff,  it  was  deter- 
mined that  the  trustee  was  a  necessary  party  to  a  suit  to  foreclose  the 
equit}'  of  redemption.^ 

The  rule  is  the  same  whether  the  trust  be  expressed  or  only  impUed, 
as  where  the  executor  of  a  mortgagee  files  a  bill  to  foreclose  a  mort- 
gage of  freehold  or  copyhold  estate,  he  should  make  the  heir-at-law 
of  the  mortgagee  a  party  ;  *  because  although  according  to  the  princi- 
ples upon  which  the  Courts  of  Equity  proceed,  money  secured  by  mort- 
gage is  considered  as  part  of  the  personal  estate  of  the  mortgagee,  and 
belongs  on  his  death  to  his  personal  representative ;  j'et,  as  the  legal 
estate  is  in  the  heir,  he  would  not,  unless  he  was  before  the  Court 
when  it  was  pronounced,  be  bound  by  the  decree.  There  is  another 
reason  why  it  is  necessary  to  bring  the  heir  before  the  Court  in  a  bill 
to  foreclose  a  mortgage,  because  if  the  mortgagor  should  think  proper 
to  redeem  the  estate  under  the  decree,  he  will  be  a  necessary  party  to 
the  reconveyance.^  And  so  important  is  it  considered  in  such  a  case 
that  the  heir  should  be  a  party,  that  where  the  mortgagee  died  without 
any  heir  that  could  be  discovered,  the  Court  restrained  his  executor 
from  proceeding  at  Law  to  compel  payment  of  the  mortgage  money, 
and  ordered  the  money  into  Court  till  the  heir  could  be  found.® 

The  heir,  however,  is  only  a  necessary  party  where  nothing  has  been 

6  In  a  suit  under  a  statute,  which  provided  Daniel,  8  B.  Mon.  519;   Carter  v.  Jones,  5 

that  anv  inhabitant  of  a  town  might  main-  Ired.  Eq.  19G. 
tain  a  suit  in  Equitv,  by  bill  or  petition,  to  2  9  ;Mod.  80. 

restrain  the  town  fi-ora'a  misapplication  of  »  Wood  V.Williams,  4  Mad.  185;  Hich- 

money  in  violation  of  a  statute  under  which  ens  v.  Kelly,  2  Sni.  &  G.  2G4;  see  Boyden  v. 

it  was  received,  the   plaintiffs  averred    that  Partridge,  2  Gray,  190.     [A  deed   of  land, 

they  were  inhabitants  of  the  town,  and  nun  with  power  of  sale,  whether  to  the  creditor 

of  property,  liable  to  be  taxed  therein,  and  or  a  third  person,  is,  in  Equity,  a  mortgage, 

that  the  amplication  of  the  money  conteni-  if  the    equity   of    redem])tion    be    reserved, 

plated  bv  the  town  would  be  a  direct  injury  Shillaber  v.  Kobinson,  97  U.  S.  08.] 
to  them,''it  was  held  that  the  plaintiffs  ha'd  ^  Scott  i>.  Nicholl,  3  Ru«s.  476. 

such  an  interest  in  the  money  and  in  its  ap-  ^  Wood  v.  Williams,  4  Mad.  18G. 

plication,  as  would  entitle  them  to  maintain  6  Schoole  v.  Sail,  1  Sch.  &  L.  177.    The 

such  bill,  if  anv  qualilication  of  interest  were  result  of  this  case  was,  that  after  the  cause 

necessary.     But  it  seems  tliat  no  such  quali-  had  remained  some  years  in  Court,  it  was 

fication  of  interest  is  requisite  for  this  pur-  thought  worth  while  to  get  an  Act  of  I'arlia- 

pose.     Simmons  r.  Hanover,  23  Pick.  188.  ment  to  revest  the  estate,  on  an  allegation 

1  Malin  v.  Malin,  2  .John.  Ch.  238;  Pish  that  the  heir  could  not  be  found.     See  also 

V.  Rowland,  1  Paige,  20;  Cassidav  v.  Mc-  Stoke  v.  Kobson,  19  Ves.  385;  3  V.  &  B.  54j 
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done  by  the  mortgagee  to  affect  the  descent  of  the  legal  estate 
*  upon  him.  If  the  descent  of  the  legal  estate  has  been  diverted,  *10-4 
it  is  necessary  to  have  before  the  Court  the  person  in  wliom  it  is 
aetuall}'  vested  ;  ^  and  therefore,  where  a  mortgagee  has  devised  his 
mortgage  in  such  manner  as  to  pass  not  only  the  money  secured,  but 
the  legal  estate  in  the  property  mortgaged,  the  devisee  alone  may  fore- 
close without  making  the  heir-at-law  of  the  original  mortgagee  a  party. "•^ 

Upon  the  same  principle,  where  a  mortgagee  in  his  lifetime  actually 
assigns  his  whole  interest  in  the  mortgage,  even  though  the  assign- 
ment be  made  without  the  privity  of  the  mortgagor,  the  assignee  alone 
may  foreclose  without  bringing  the  original  mortgagee  before  the 
Court ; '  and  where  there  have  been  several  mesne  assignments  of  the 
mortgage,  the  last  assignee,  provided  the  legal  estate  is  vested  in  him, 
will  be  sufficient  without  its  being  necessar}-  to  bring  the  intermediate 
ones  before  the  Court.*  It  is  to  be  observed,  however,  that  in  order 
to  justify  the  omission  of  the  intermediate  assignees  in  the  case  of  an 
assignment  of  a  mortgage,  the  conveyance  must  have  been  absolute, 
and  not  by  way  of  mortgage  ;  ^  for  if  there  be  several  derivative  mort- 
gagees, the}'  must  all  be  made  parties  to  a  bill  of  foreclosure  by  one  of 
them.  Thus,  where  A.  made  a  mortgage  for  a  term  of  years  for  secui-- 
ing  350/.  and  interest  to  B.,  who  had  assigned  the  term  to  C,  redeem- 
able by  himself  on  paying  300/.  and  interest ;  and  B.  died,  and  C. 
brought  a  bill  against  A.  to  foreclose  him  without  making  the  repre- 
sentatives of  B.  the  original  mortgagee  parties,  it  was  held  by  the 
Court  that  there  was  plainly  a  want  of  proper  parties.® 

The  principle  that  requires  a  trustee  or  other  owner  of  the  legal 
estate  to  be  Jbrought  before  the  Court  in  suits  relating  to  trust  property, 
applies  equally  to  all  cases  where  the  legal  right  to  sue  for  the  thing 

Smith  V.  Richnell,  ib.  notis ;  Schelmardine  v.  should  be  made  parties,  being,  if  not  indis- 
Harrop,  6  Mad.  39.  The  difficult)-  experi-  pensable,  at  least  proper,  parties  to  a  bill  of 
enced  in  the  case  referred  to  is  now  met  by  foreclosure,  whether  they  are  prior  or  subse- 
the  provisions  of  the  Trustee  Act,  1850,  §  19,  quent  incumbrancers.  Kindley  i-.  Bank  <if 
which  enables  the  Court,  in  such  a  case,  to  United  States,  11  Wheat.  304;  Haines  r. 
vest  the  estate ;  seepost;  andseei?e  Bodeu's  Beach,  3  .John.  Ch.  459;  Ensworth  r.  Lam- 
Trust,  1  De  G.,  M.  &  G.  57;  9  Hare,  820;  bert,  4  John.  Ch.  G05;  Mc(iown  v.  Yorks. 
He  Lea's  Trust.  6  W.  K.  482,  V.  C.  W.;  but  6  .John.  Ch.  450;  Bishop  of  Winchester  i: 
see  lie  Hewitt',  27  L.  J.  Ch.  302,  L.  C.  and  Beavor,  3  Sumner's  Ves.  314,  note  {(i);  Taite 
L.  JJ.  V.   Pallas,   1   Hogan,   2fjl;    Bodkin  i-.    Fitz- 

1  See  Eagle  Fire  Ins.  Co.  v.  Cammet,  2  patrick,  1  Hogan,  308;  Canbv  v.  Kidirewav. 
Edw.  C:h.  127.  Halst.  N.  -J.  Dig.  1G8;  Lvou"r.  Sandford,'5 

2  Williams  v.  Dav,  2  Ch.  Ca.  32;  Ken-  Conn.  544;  Kenwick  v.  iMacomb,  1  Hopk. 
voise  V.  Cooper,  6  Mad.  371.  277;  Fell  v.  Brown,  2  Bro.  C.  C.  (Perkiius'a 

8  Chambers  f.  Goldwin,  9  Ves.  269;  Story  ed.)278,  279,  notes;  Maderias  v.  Cutlett,  7 

Eq.    PL    §    189;    Bishop    of    Winchester  v.  Monroe,  47G;  Wing  v.  Davis,  7  Grecnl.  3J  ; 

Beavor,  3  Sumner's  Ves.  314,  and  note  (n);  Poston  v.  Kuliank,  3  J.  .L  Marsh.  44;  Stiickcr 

Whitney  V.  M'Kinnev,  7  John.  Ch.  144.  v.   Stucker,   3  J.  J.  Marsh.  301;  Cooper  v. 

*  Chambers  v.  Goldwin,  9  Ves.  269.  Martin,  1  Dana,  25;  Noves  i'.  Sawver,  3  Vt. 

5  Storv  Eq.  PL  §  191;  Kittle  v.  Van  160;  Jud.'^on  v.  Emanuel.  1  .\la.  >J.  S.  .598; 
Dyck,  I'Sand.  (N.  Y.)  76,  cited.  [Infra,  Miller  r.  Kershaw,  1  Bailey  Eq.  479;  Bristol 
260,  n.  5.]  V.  Morgan,  3  Edw.  Ch.  142;  Nodine  r.  Green- 

6  Hobart  v.  Abbot,  2  P.  Wms?.  643;  Kit-  field,  7  Paige,  544;  see  Piatt  v.  Squire,  12 
tie  V.  Van  Dyck,  1  Sand.  (N.  Y.)  76.  The  Met.  494.  [See  infra,  214,  n.  5,  7,  8;  277. 
general,  although  not  universal,  rule,  is  tliat  279.] 

all  incumbrancers,  as  well  as  the  mortgagor, 
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demanded  is  outstanding  in  a  different  party  from  the  one  elaim- 
*195     ing  the  'beneficial  interest.     Thus,  where  a  bill  is  filed  for  *  the 

specific  performance  of  a  covenant  under  hand  and  seal  of  one, 
for  the  benefit  of  another,  the  covenantee  must  be  a  party  to  a  bill  by 
the  person  for  whose  benefit  the  covenant  was  intended,  against  the 
covenantor.^  And  so  in  Cope  v.  Parry,'-  which  was  a  bill  filed  for  the 
specific  performance  of  a  covenant  for  the  surrender  of  a  copyhold 
estate  to  A.,  in  trust  for  others,  Lord  Chief  Baron  Richards  said,  that 
as  the  effect  of  a  suiTcnder,  if  the  Court  decreed  it,  would  be  to  give 
the  legal  estate  to  A.,  he  ought  to  be  a  party,  otherwise  another  suit 
might  become  necessar}'  against  him. 

It  is  to  be  observed,  that  the  preceding  cases  arose  upon  covenants 
formally  entered  into  under  hand  and  seal ;  the  same  rule  will  not, 
however,  apply  to  less  formal  instruments,  such  as  ordinary  agree- 
ments not  under  seal,  where  one  party  contracts  as  agent  for  the  benefit 
of  another.  In  such  cases  it  is  not  necessary'  to  bring  the  agent  before 
the  Court,  because,  even  at  Law,  it  is  the  undoubted  right  of  the  prin- 
cipal to  interpose  and  supersede  the  right  of  his  agent  by  claiming  to 
have  the  contract  performed  to  himself,  although  made  in  the  name  of 
his  agent. ^  This  principle  was  acted  upon  by  the  Court  of  Queen's 
Bench,  in  the  case  of  the  Duke  of  Norfolk  v.  Worthy,^  and  in  Bethune  v. 
Farebrother,^  where  the  plaintiff  not  wishing  to  appear  as  purchaser, 
procured  J.  S.  to  bargain  for  him,  who  signed  the  contract  (not  as 
agent)  and  paid  the  deposit  by  his  own  check ;  yet,  inasmuch  as  it  was 
the  plaintiff's  money,  he  was  allowed  to  maintain  an  action  for  it  with- 
out showing  any  disclaimer  by  J.  S.  Upon  the  same  principle,  in 
Equity,  if  the  plaintift"  had  filed  a  bill  against  the  vendor,  for  a  specific 
performance,  he  would  not  have  been  under  the  necessity  of  making 
J.  8.  a  party  to  the  suit,  because,  if  he  had  succeeded  in  his  object, 
performance  of  the  contract  to  the  plaintiff  might  have  been  shown  in 
answer  to  an  action  at  Law  b}'  J.  S.,  whose  title  was  merely  that  of 
agent  to  the  plaintiff.  It  is,  however,  frequently  the  practice  to  join 
the   auctioneer   as   co-plaintiff  with   the   vendor   in  suits   for   specific 

1  Cooke  r.  Cooke,  2  Vern.  36;  2  Eq.  Ca.  have  known  the  agent's  character.  See 
Ab.  T-i,V>\.  8;  Storv  Eq.  PI.  §  209.  Clarke  v.  Wilson,  3  VVash.  C.  C.  560;  New- 

2  2  J.  &  W.  588;  and  see  Rolls  v.  Yate,  comb  (-•.  Clark.  1  Denio,  22(;;  Finnev  v.  lied- 
Yelv.  177;  1  Bul.st.  25,  b.  ford  Ins.   Co.,   8    Met.    348,   CoUver  Partn. 

8  Crocker  v.  Higgins,  7  Conn.  342.     The  (Perkins'.s  cd. )  §§  412,  653;  Dunlap's  Paley's 

party   in   interest   in  a  contract,   resting  in  Agency,  324,  note;  Harp  v.  Osgood,  2  Hill, 

naro'l,  may  sue   upon  it.     Lapham  v.  Green,  216;  \V'est  Boylston  Manuf.  Uo.  r.  Searle,  15 

9  Vt.  407;*  Story  Agency,  §418  tt  seq. ;  Pitts  Pick.  225;  Hubbard  v.  Borden,  6  Whart.  79, 

r.  .Mower,  18  Maine,  361;  Edmond  v.  Caid-  02.     This,  however  is  not  universally  true, 

well,    15   Maine,  34(>;  Higdon  v.  Thomas,  1  as  appears    in    the  case   of  factors   making 

liar.  &  G.  153;  White  v.  Owen,  12  Vt.  361;  written  contracts  in  their  own  name  for  the 

Uunlap"s  Pale3''s  Agency,  324,  note;  Hogan  purchase  or  sale  of  goods  for  their  principals. 

V  Short,  24  Wend.  461;  Thorp  r.  Farquer,  6  So  in  cases  of  agents  ]>rocuring   policies  of 

B.  Mon.  3.  insurance  in  their  own  names,  for  the  benefit 

In  the  case  of  the  United  States  t'.  Par-  of  their  principals,  and  in  other  cases,  which 

inele,  1  Paine  C.  C.  252,  it  was  held  that  no  will  be  found  commented  on  in  Story  Agency, 

action  will   lie  in  the  name  of  the   print'ipal,  §  161. 
on  a  written  contract   made  l)y  his  agent  in  *  1  Camp.  N.  P.  c.  337. 

his  own  name,  aithouyh  the  dt.-feudaut  may  '  Cited  5  M.  &  S-  385. 
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performance  of  contracts  entered  *  into  at  auctions;^  hut  that     *19G 
is,  hecause  he  has  an  interest  in  the  contract,  and  may  main- 
tain an  action  upon  it.     He  has  also  an  interest  in  being  protected 
against  the  legal  liability  which  he  may  have  incurred  in  an  action  by 
the  purchaser  to  recover  the  deposit.^ 

In  order  to  enable  tlie  plaintiff  to  dispense  with  the  necessity  for 
making  the  agent  entering  into  a  contract  for  his  employer,  in  his  own 
name,  a  party  to  a  suit  to  enforce  such  contract,  he  must  state  in  his 
bill,  and  be  in  a  situation  to  show  by  evidence,  that  he  was  actually  an 
agent  in  the  transaction,  as  appears  to  have  been  done  in  the  case  of 
Bethune  v.  Farebrother^^  by  proving  that  although  the  raone}'  was  jiaid 
b}^  the  check  of  the  agent,  it  was  in  fact  the  money  of  the  {)urchaser. 
The  fact  of  the  person  contracting  being  the  agent  of  the  plaintiff  may 
likewise  appear  from  the  contract  itself;  but  if  it  does  not  appear  from 
the  contract  itself,  and  the  plaintiff  is  not  in  a  situation  to  show  the 
agency,  b}'  proving  that  the  money  was  his  own,  or  some  act  tanta- 
mount, he  must  make  the  agent  a  party  either  as  co-plaintiff  with  him- 
self or  as  a  defendant,  in  order  to  bind  his  interest ;  for  otherwise  such 
agent  would  have  a  right  to  sue  either  in  Equity  for  a  specific  perform- 
ance of  the  same  contract,  or  to  bring  an  action  at  Law  for  the  recov- 
ery of  the  money  paid  to  the  defendant ;  and  parol  evidence  on  the 
part  of  the  defendant  would  in  either  case  be  inadmissible  to  show,  in 
opposition  to  the  written  contract,  that  the  purchase  was  made  on 
behalf  of  another.*  The  same  rule  will  apply  if  the  agent  contracted  as 
well  on  his  own  behalf  as  in  the  capacity  of  agent  for  another.  In  that 
event  the  bill  must  be  filed  in  his  own  name,  and  in  that  of  the  person  on 
whose  behalf  he  acted,  or  at  least  such  person  must  be  a  party  to  the 
suit ;  and  upon  this  principle,  in  Small  v.  Attwood,^  where  a  contract  was 
entered  into  for  the  purchase  of  an  estate  by  certain  persons  in  their 
own  names,  but  in  fact  on  their  own  account,  and  also  as  agents  for  other 
parties,  a  bill  to  rescind  the  contract  was  filed  in  the  names  of  both  of 
the  agents,  and  of  the  other  parties  for  whom  they  contracted. 

With  respect  to  the  effect  of  a  sub-contract  in  rendering  it  necessary 
to  bring  the  party  concerned  in  it  before  the  Court  in  a  litigation 
between  the  original  contracting  parties,  the  following  distinction  has 
been  made;  viz.,  if  A.  contracts  with  B,  to  convej'  to  him  an  estate, 
and  B.  afterwards  contracts  with  C.  that  he,  B.,  will  convey-  to 
him  the  same  estate,  in  that  case  C.  is  not  a  necessar}'  *  party  *197 
to  a  suit  between  A.  and  B.  for  a  specific  performance  ;  but  if 
the  contract  entered  into  by  B.  with  C.  had  been,  not  that  he,  B., 

1  See  Ciitts  V.  Thodey,  13  Sim.  206,  211;  3  Cited  5  M.  &  S.  385. 

and  see  7  Yes.  289.  •*  Bartlett   i'.    Pickersf^ill,    1   Cox,    15;    1 

2  Hut  wliere  an  auctioneer  used  fraud  to  Eden,  515;  see  2  Sui^den  V.  &  P.  (7th  Am. 
enhance  the  price  of  property  sold  at  auction,  ed.)  911,  and  notes;  Botsford  v.  Burr,  2 
it  was  held,  that  in  a  suit  in  Equity  by  a  John.  Ch.  409;  Hughes  v.  More,  7  Cranch, 
purchaser  for  relief  at;ainst  the  sale,  it  was  170. 

not  necessary  to  make  the  auctioneer  a  party.  ^  1  Young,  407. 

Veazie  v.  W'illiams,  8  How.  U.  S.  134. 
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should  convc}'  the  estate,  but  that  A.,  the  original  vendor,  should  con- 
vey it  to  C,  then  C.  would  have  been  a  necessary  party  to  a  suit  by 
B.  against  A.  for  a  specific  performance.^ 

Upon  the  principle  above  stated,  it  is  presumed  that  where  a  man 
enters  into  a  contract  which  is  expressed  in  the  instrument  itself  to 
have  been  entered  into  by  him  as  agent  for  another,  he  would  not  after- 
wards be  allowed  to  sue  for  a  performance  of  that  contract  on  his  own 
behalf,  on  the  allegation  that  he  was  not  authorized  to  act  as  agent, 
without  bringing  the  part}',  on  whose  behalf  it  was  expressed  to  be 
made,  before  the  Court. ^  At  Law  it  has  been  held,  that  a  plaintiff 
under  such  circumstances  could  maintain  an  action,  by  procuring  fi-om 
the  party  on  whose  behalf  he  appeared  to  have  entertained  the  con- 
tract, a  renunciation  of  his  interest.^ 

It  is  to  be  observed  here,  that  although  an  agent  entering  into  a 
contract  in  his  own  name,  ma}'  be  joined  in  a  suit  as  co-plaintiff  with 
his  principal,  as  in  the  case  before  referred  to  of  an  auctioneer,  who 
is  frequentl}'  joined  with  the  vendor  in  a  bill  against  a  purchaser,  be- 
cause he  has  an  interest  in  the  contract,  or  may  bring  an  action  upon 
it,  it  is  merely  on  the  gi'ound  of  the  interest  which  he  has  in  the  con- 
tract, and  that  the  rule  is  indisputable,  that  wherever  an  agent  has  no 
interest  whatever  in  the  propert}'  in  litigation  or  in  the  contract,  and 
cannot  be  sued  either  at  Law  or  in  Equity  respecting  it,  in  such  case  he 
ought  not  to  be  made  a  party ;  and  that  if  he  is  made  a  co-plaintiff  in 
the  suit,  a  demurrer  upon  that  ground  will  be  allowed ;  *  though  now, 
in  such  a  case,  the  Court  may  gi'ant  such  relief  as  the  special  circum- 
stances of  the  case  require.^ 

Upon  this  principle  it  has  also  been  determined,  that  an  agent  who 
bids  at  an  auction  for  an  estate,  and  signs  the  memorandum  in  his  own 
name,  need  not  be  made  a  co-defendant  with  his  employer  in  a  bill  for 
a  specific  performance  of  such  agi'eement.® 

Where   the   subject-matter   in  litigation  is  a  legal   chose   in   action 

which  has  been  the  subject  of  assignment,  the  assignor,  or,  if  dead, 

his  personal  representative,  should  be  a  party ;  "^  for  as  an  as- 

*198     signment  *of  a  chose  in  action  is  not  recognized  in  a  Court  of 

1  v.  Walford,  4  Russ.  372;  and  Nel-  v.  Shrock,  2  B.  Mon.  29;  Combs  v.  Tarlton, 

thorpe  V.  HoJgate,  1  Coll.  203,  and  the  cases  ib.  194;  Allen  v.  Crocket,  4  Bibb,  240;  Brom- 

thcre    cited;    McCreight    v.    Foster,  W.   N.  lev  ».  Holland,  7  Sumner's  Ves.  3,  note  (c); 

(1870)  157;  18  W.  R.  905,  L.  C.  \'^oorhees  v.  De  Mver,  3  Sandf.  Ch.  614;  The 

2  See  Add.  Cent.  600,  624.  Auditor  v.  Johnson,  1  Hen.  &  M.  536;  Brad- 
8  Bickerton  v.  Burrell,  5  M.  &  S.  383.  ley  v.  Morgan,  2  A.  K.  Marsh.  369;  Elderkin 
*  King  of  Spain  v.  Machado,  4  Russell,       r.'Shultz,  2  Blackf.  345;  Currier  v.  Howard, 

228;  vide  etiam,  Cuff  r.  Plalfll,  tA.  242,  and  14   Gray,   511.   513;    Ensign   v.    Kellogg,    4 

Makepeace  v.  Havthorne,   iL  244;   Jones  v.  I'ick.  1."    In  Trecothick  v.  Austin,  4  Mason, 

Hart,  1  Hen.  &  M.  470.  16,  41  et  seq.,  it  was  strenuously  maintained 

5  15  &  16  Vic  c.  86,  §  49.  by  Mr.  Justice  Story,  that  the  assignor  in  a 

6  Kingsley  D.  Young,  Rolls,  July  30,  1807,  chose  in  action  is  not,  in  Equity,  a  necessary 
Coo.  Eq.  I'l.  42:  see  also  Lissett  v.  Reave,  2  party,  where  the  suit  is  by  the  assignee  and 
Atk.  394;  Newman  v.  Godfrey,  2  Bro.  C.  C.  the  assignment  is  absolute.  Miller  v.  Hen- 
332,  cited  Ld.  Red.  160;  see  Ayers  v.  Wright,  derson,  2  Stockt.  Ch.  (N.  J.)  320;  see  Ward 
8  Ired.  Eq.  229.  v.   Van  Bokkelin,  2  Paige,   289;    Bruen   v. 

1  Corbiu  V.  Emerson,  10  Leigh,  663;  Bell      Crane,  1  Green  Ch.  347;  Everett  v.  Winn,  1 
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Law,  and  is  only  considered  good  in  Equit}',  the  recovery  in  Equity 

by  the  *  assignee  would  be  no  answer  to  an  action  at  Law  by     *199 


Sm.  &  M.  Ch.  67;  Sncllinff  v.  Boyd,  2  Mon- 
roe, 132;  Kennedy  v.  Davis,  7  Monroe,  372; 
Morey  v.  Korsvth,  Walk.  Ch.  405;  I5each  v. 
White,  Walk.'Ch.  495;  Dixon  v.  IJuell,  21 
111.  20.3;  Colerick  v.  Hooper,  3  Ind.  310; 
Varney  v.  Hartlett,  5  Wis.  270;  Moor  v. 
Veazie,  32  Maine,  343,  355;  Wliitnev  v. 
M' Kinney,  7  John.  Ch.  144;  Brown  v.  .lohn- 
son,  53  Maine,  246,  247;  Pingree  v.  ColHn, 
12  Gray,  302,  303.  In  Ilobart  v.  Andrews, 
21  Pick.  520,  531,  532,  Mr.  Justice  Wilde 
seems  inclined  to  favor  the  same  doctrine. 
And  it  was  so  held  in  Haskell  v.  Hilton,  30 
Maine,  419;  see  Anderson  v.  Wells,  6  B.  Mon. 
540;  Clark  v.  Smith,  7  B.  Mon.  273;  Day  v. 
Cummings,  19  Vt.  496.  In  Story  Eq."  PI. 
§  153,  the  law  on  this  subject  is  thus  stated: 
"In  general,  the  person,  having  the  legal 
title  in  the  subject-matter  of  the  bill,  must  be 
a  party,  either  as  plaintiff  or  as  difi  udant, 
though  he  has  no  beneficial  interest  therein ; 
so  that  the  legal  right  may  be  bound  by  the 
decree  of  the  Court.  In  cases,  therefore, 
where  an  assignment  does  not  pass  the  legal 
title,  but  only  the  equitable  title,  to  the  prop- 
erty, as,  for  example,  an  assignment  of  a 
chvse  in  action,  it  is  usual,  if  it  be  not  always 
indispensable,  to  make  the  assignor,  holding 
the  legal  title,  a  party  to  the  suit.  Indeed,  the 
rule  is  often  laid  down  far  more  broadly,  and 
in  terms  importing,  that  the  assignor,  as  the 
legal  owner,  must  in  all  cases  be  made  a 
party,  where  the  equitable  interest  only  is 
passed.  [See  Corbin  v.  Emerson,  10  Leigh, 
663;  Smith  v.  Harley,  8  Me.  559.]  But  it 
may  perhaps  be  doubted,  whether  the  doc- 
trine thus  slated  is  universally  true.  The 
true  principle  would  seem  to  be,  that  in  all 
cases,  where  the  assignment  is  absolute  and 
unconditional,  leaving  no  equitable  interest 
whatever  in  the  assignor,  and  the  extent  and 
validity  of  the  assignment  is  not  doubted  or 
denied,  and  there  is  no  remaining  liability  in 
the  assignor  to  be  affected  by  the  decree,  it 
is  not  necessary  to  make  the  latter  a  party. 
At  most,  he  is  merely  a  nominal  or  formal 
party  in  such  a  case.  It  is  a  very  different 
question,  whether  he  may  not  properly  be 
made  a  party,  as  a  legal  owner,  although 
no  decree  is  sought  against  him ;  for  in  many 
cases  a  person  may  be  made  a  party,  though 
he  is  not  indispensable.  [See  Thompson  v. 
McDonald,  2  Dev.  &  Bat.  Eq.  477;  Wilson 
V.  Davidson  County,  3  Tenn.  Ch.  536  ]  But 
where  the  assignment  is  not  absolute  and  un- 
conditional, or  the  extent  or  validity  of  the 
assignment  is  disputed  or  denied,  or  there  are 
remaining  rights  or  liabilities  of  the  assignor, 
which  may  be  affected  by  the  decree,  there  he 
is  not  only  a  proper,  but  a  necessary,  party." 
Montague  v.  Lobdell,  11  Cush.  114^  115;  feel- 
ton  V.  Williams,  4  Florida,  11 ;  see  Craig  v. 
Johnson,  3  J.  J.  Marsh.  573;  Houghton  v. 
Davis,  23  Maine,  33.  The  promisee  named 
:n  a  written  contract  to  convey  land,  who  has 
transferred  it  by  an  unconditional  verbal  as- 
signment, need  not  be  made  a  party  to  a  suit 
by  liis  assignee  for  specific  performance  of 


the  contract.  Currier  v.  Howard,  14  Gray, 
511.  In  Field  v.  Maghee,  5  Paige,  539, 
it  was  held,  tliat  the  assignee  of  a  choge  in 
action,  whicli  has  been  absolutely  assigned, 
is  not  authorized  to  file  a  l>ill  for  the  recovery 
of  the  same,  in  the  name  of  the  assignor;  see 
also  Miller  v.  Bear,  3  Paige,  407,  408;  Whitr 
ney  v.  M' Kinney,  7  John.  Ch.  144;  Sedgwick 
V.  Cleveland,  7 'Paige,  287;  I'olk  v.  (iallant, 
2  Dev.  &  Bat  Eq.  395;  Snelling  v.  Boyd,  5 
Jlonroe,  172.  But  if  the  assignee  be  anuTe 
nominal  holder,  witliout  interest  in  the  thing 
assigned,  then  the  suit  shouhl  be  brought  in 
the  name  of  tlie  party  in  interest.  Rogers  i". 
Traders'  Ins.  Co.,  0  Paige,  583. 

It  has  been  recently  held  in  England,  in 
the  case  of  Hammond  v.  Messenger,  9  !Sim. 
327,  that  the  assignee  of  a  debt,  not  in  itself 
negotiable,  is  not  entitled  to  sue  the  debtor 
for  it  in  Equity,  unless  some  circumstances 
intervene,  which  show  that  his  remedy  at 
I>aw  is,  or  may  be,  obstructed  by  the  as- 
signor. The  same  doctrine  has  also  been  dis- 
tinctly held  in  New  York  and  other  States. 
Carter  v.  United  Ins.  Co.,  1  John.  Ch.  403; 
Ontario  Bank  v.  Mumford,  2  Barb.  Ch.  590; 
Adair  v.  Winchester,  7  Gill  &  J.  114;  Smiley 
V.  Bell,  Martin  &  Yerg.  378;  Moseley  v. 
Brush,  4  Rand.  .392;  see  also  Rose  t>  Clark, 
1  Y.  &  Col.  Ch.  534,  548;  Motteux  v. 
The  London  Assurance  Co.,  1  Atk.  545; 
Dhegetoft  v.  The  London  Assurance  Co., 
Moseley,  83.  It  is  remarked  by  Mr.  Justice 
Story,  Ihat  "this  doctrine  is  apparently  new ; 
and  never  has  been  adopted  in  America.  The 
general  principle  here  established  seems  to 
be,  that  wherever  an  assignee  has  an  equi- 
table right  or  interest  in  a  debt,  or  other 
property  (as  the  assignee  of  a  debt  certainly 
has),  there,  a  Court  of  Equity  is  the  proper 
forum  to  enforce  it,  and  he  is  not  to  be  driven 
to  any  circuity  bj'  instituting  a  suit  at  Law 
in  the  name  of  the  person,  who  is  possessed 
of  the  right."  2  Story  Eq.  Jur.  §  1057  a.; 
Townsend  v.  Carpenter,  11  Ohio,  21.  [But 
see  Walker  v.  Brooks,  128  Mass.  241,  where 
the  conclusions  of  Judge  Storv  are  reviewed, 
and  it  is  held,  that  Equity  will  not  entertain 
a  bill  by  an  assignee  of  a  strictly  legal  right, 
unless  lie  show  that  the  assignor  refuses  the 
use  of  his  name,  or  that  the  action  at  Law 
would  not  afford  adequate  relief.  To  the 
same  effect  are  Angell  v.  Stone,  110  Mass.  54; 
Hogan  V.  Buck,  44  Vt.  285.] 

This  subject  underwent  a  thorough  dis- 
cussion in  Ontario  Bank  v.  Mumford,  above 
cited,  in  which  ('hancellor  Walworth  cited 
with  approbation  the  case  of  Hammond  v. 
Messenger,  and  reaffirmed  the  doctrine  it 
contains  to  its  full  extent.  "  As  a  general 
rule,"  said  he,  "this  Court  will  not  entertain 
a  suit  brought  by  the  assignee  of  a  debt,  or 
of  a  chose  in  action,  which  is  a  mere  legal 
demand ;  but  will  leave  him  to  his  remedy  at 
Law  by  a  suit  in  the  name  of  the  assignor." 
[See  also  Cover  v.  Christie,  2  Ilarr.  &  J.  67; 
Winn  V.  Bowles,  6  Mumf.  23.] 
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the  assignor,  in  whom  the  legal  right  to  sue  still  remains,  and  who  miglit 
exercise  it  to  the  prejudice  of  the  party  liable  ;  ^  in  which  case  the  party 
liable  would  be  driven  to  the  circuitous  process  of  filing  another  bill 
against  the  plaintiff  at  Law,  for  the  purpose  of  restraining  his  proceed- 
ings. 

Upon  this  ground,  where  an  obligee  had  assigned  over  a  bond,  and 
died,  and  the  assignee  sued  for  it  in  Equit}',  the  cause  was  directed  to 
stand  over,  to  make  the  personal  representative  of  the  obligee  a  part}^  ;* 
and  in  another  case,*  where  the  assignor  of  a  bond  was  dead,  and  there 
was  not  a  representative,  it  was  held,  on  a  bill  filed  by  the  assignee 
against  the  obligor  for  a  ne  exeat,  tliat  there  was  a  want  of  parties.  And 
in  like  manner,  where  a  bill  was  filed  by  the  assignees  of  a  judgment, 
without  the  assignor  being  a  part}^  it  was  held,  that  the  plaintiffs 
could  not  go  on  with  that  part  of  their  case  which  sought  payment  of 
the  debt." 

For  the  same  reason,  where  a  bill  was  filed  against  the  directors  of 
an  unincorporated  joint-stock  company,  by  a  holder  of  shares,  of  which 
some  were  original,  and  some  were  alleged  to  be  derivative,  without 
stating  with  respect  to  the  derivation  of  them,  the  manner  in  which  he 
had  become  possessed  of  them,  or  whether  they  had  been  transferred 
to  him,  in  the  manner  in  which,  according  to  the  regulations  of  the  com- 
pan}-,  such  transfer  ought  to  have  been  made.  Lord  Brougham  appeared 
to  think  that  the  persons  by  whom  the  shares  had  been  assigned  to  the 
plaintiffs  ought  to  have  been  parties  to  the  suit.^ 

The  same  principle  appears  to  have  been  acted  upon  b}'  the  Court  of 
Exchequer,  in  certain  cases  in  which  bills  have  been  filed  for  tithes, 
b}'  lessees,  under  parol  demises  (which,  in  consequence  of  tithes 
*200  being  things  l^'ing  in  grant,  are  void  at  Law) ,  in  which  *cases, 
upon  demurrers  being  put  in  and  submitted  to,  the  Court  has 
permitted  the  plaintiffs  to  amend  their  bills,  by  making  the  lessors  par- 
ties to  the  suit.^ 

Although  the  assignor  of  a  chose  in  action  is  sometimes  made  a  party 
defendant  to  a  suit,  yet  the  more  general  practice  is  (especially  where 
the  assignment  contains,  as  it  almost  always  does,  a  power  of  attorney 

1  See  the  remarks  of  Tliomas  .1.  in  Mon-  v.  Mildred,  3  Harr.  &  J.  278;  see  Ensign  v, 
tague  V.  Lobdell,  11  CurIi.  Ill,  114,  115;  and  Kellocfg,  4  Pick.  1. 
also  the  remarks  of  Wilde  J.  in  Hobart  v.  8  Hay  v.  Fenwick,  3  Bro.  C.  C.  25. 
Andrews,  21  Tick.  526,  5-31,  532,  upon  the  *  Cathcart  1;.  Lewis,  1  Ves.  J.  4(vi;  Tart- 
above  statement  bv  Mr.  Daniell.    Brown  v.  ington  v.  Bailey,  G  L.  J.  N.  S.  Ch.  170,  M. 
Johnson,  53  MaineJ  246.  K.;  M'Kinnie  v.  Rutherford,  1  Dev.  &  Bat. 

[And  see  Jones  v.  Farrell,  1  De  G.  &  J.  Eri-  395;  Elliott  v.  Waring,  5  Monroe,   339; 

208,  where  the  assignor  sue<i  at  Law,  and  the  Pcniberton    v.    Riddle,    ib.    401 ;    Young    v. 

debtor,  with  notice  of  the  assignment  before  Rodes,  ib.  500;  Elderkin  v.  Shultz,  2  Blackf. 

suit  brought,  paid  him,  the  delttor  was  again  346. 

compelled  to  pay  the  assignee  on  bill  tiled  5  Walburn  r.  Ingilby,  1  M.  &  K.  61;  0.  P. 

by  such  assignee"!    See  also  Rolt  ».  White,  31  Coop.   t.  Brough,  270;   see,   however,    Bag- 

Beav.  520,  where  it  was  helil  that  the  right  of  shaw  v.  Eastern  Union  Railway  Co.,  7  Hare, 

set-rjff  bv  the  debtor  was  the  same  in  Equity  114;  13  Jur.  602;  artirmed,  14  Jur.  491,  L.  C. 
as  at  Law.]  1  Henning  v.  Willis,  3  Wood,  29;  Jack- 

3  Brace  v.  Harrington,  2  Atk.  235;  Coale  sou  v.  Benson,  M'Lel.  62. 
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from  the  assignor  to  the  assignee  to  sue  in  his  name) ,  to  make  the 
assignor  a  co-pUiintiff  in  the  bill ;  although  it  seems,  that  even  if  the 
assignment  is  stated  upon  the  bill,  and,  consequently,  that  there  is  an 
admission  of  the  fact  as  between  the  co-plaintilfs,  still  it  is  necessary 
to  pi'ove  the  assignment,  in  order  to  show  that  there  is  no  misjoinder 
of  plaintiffs  ;  '^  though  now,  it  is  conceived  that  such  proof  would  cer- 
tainly not  be  required.* 

Upon  the  principle  above  laid  down,  it  is  held  that  although  a  cred- 
itor or  legatee  of  a  person  deceased  may,  in  some  eases,  under  peculiar 
circumstances,  such  as  an  allegation  of  fraud  or  collusion,''  bring  a  bill 
against  a  debtor  to,®  or  creditor  of,®  the  estate,  yet  such  a  suit  can  in  no 
case  be  maintained  without  the  personal  representative  being  a  part}'.'' 
But  it  seems  that  a  specific  legatee,  suing  trustees  for  his  legacy,  need 
not  make  the  executor  a  party,  if  he  alleges  that  he  has  his  assent.* 
Again,  although  an  executor  has  actually  released  his  interest  in  the 
property  sued  for,  it  has  been  held  that  he  must,  nevertheless,  be  a 
party  to  the  suit.®  And  so  it  has  been  held,  that  an  administratrix 
of  an  intestate,  although  she  had  assigned  his  interest  in  a  partner- 
ship concern  to  his  next  of  kin,  was  the  pi'oper  person  to  file  a  bill 
against  the  surviving  partners  to  have  the  partnership  accounts  taken. ^^ 

Where  a  testator,  having  been  resident  in  India,  where  all  his  prop- 
erty was,  died  there,  having  made  a  will,  whereby  be  bequeathed 
the  residue  of  his  estate  to  persons  resident  in  this  country,  *but  *201 
appointed  persons  in  India  his  executors,  who  proved  the  will 
there,  and  remitted  the  proceeds  to  their  agent  in  this  country,  it  was 
held,  that  the  residuary  legatees  could  not  maintain  a  suit  against  the 
agent,  without  having  a  representative  to  the  testator  in  England, 
before  the  Court.  ^ 

2  Sayer  v.  Wagstaff,  2  Y.  &  C.  230;  Choi-  336;  Griffith  v.  Bateman,  ib.  334;  Attorney- 

mondeley  v.  Clinton,  4  Bligh,  123;  Ryan  v.  General    v.   Twisden,    ib.   336;    Conway   v. 

Anderson,  3  Mad.  174;  Blair  v.  Bromley,  5  Stroud,  2  Freem.   188;   West  v.  Randall,  2 

Hare,   554;    11   Jur.  115;   affirmed,  2  Phil.  Mason,  181.     If,  however,  the  executor  is  an 

354;  11  Jur.  617.  outlaw  and  cannot  be  found,  the  suit  may 

*  15  &  16  Vic.  c.  86,  §  49.      [If  the  as-  proceed  without  him.     Heath  v.  I'ercival,  1 

signer  be  made  a  defendant,  and  admit  the  P.  Wms.  082,  684;   2  Eq.  Ca.  Abr.  167,  pi. 

assignment,  the  opposite  party  is  thereby  con-  14;  630,  pi.  2. 
eluded.     Burrows  r.  Stryker,  47  Iowa,  477.]  ^  Smith  v.  Brooksbank,   7  Sim.    18,    21; 

■*  Gregory  v.  Forrester,  1  M'Cord  Ch.  325;  see,  however,  Moore  v.  Blagrave,  1  Ch.  Ca. 

post,  ch.  6,  §  4,  and  cases  cited  in  notes  to  277,  and  observations  on  this  case  in  Smith 

this  point.  v.  Brooksbank. 

5  Attorney-General  v.  Wynne,  Mos.  126;  9  Smithby  v.  Stinton,  1  Ver  31. 
Wilson  V.  IVIoore,  1  My.  &  K.  126,  142;  see  i"  Clegg  v.  Fishwick,  1  JPN.  &  G.  294, 
also  Saunders  v.  Druc'e,  3  Drew.  140;  and  299;  12  Jur.  993.  [And  see  where  the  uu- 
this  has  been  done  in  cases  of  partnership.  collected  debts  were  divided  among  the  dis- 
Bowsher  v.  Watkins,  1  R.  &  M.  277;  Travis  tributees  by  decree  of  Court.  I'ennington  v. 
V.  Milne,  9  Hare,  141;  and  see  Stainton  v.  McWhirter,  8  Humph.  130.] 

Carron  Companv,  18  Beav.  146;  18  Jur.  137;  i  Logan  v.   Fairlie,  2    S.    &   S.    284;  see 

Harrison  v.  Kighter,  3  Stockt.  (N.  J.)  389;  Campbell  v.  Wallace,  10  Gray,  162;  Camp- 

[Evans  v.  Evans,  8  C.  E.  Green,  71;  Yeat-  bell   v.    Shildon,    13   Pick.    8;    Story   Conf. 

man  v.  Yeatman,  7  Ch.  Div.  210,  where  the  Laws,  §   513,    and   numerous  cases  cited  in 

limitations  of  the  rule  are  discussed.]  notes,  §  514  b. ;  Story  luj.   PI.  §179.     E.xec- 

6  Earl  Vane  v.  Kigden,  18  W.  R.  308,  utors  residing  abroad,  or  who  have  never 
V.  C.  M.;  see,  however,  S.  C.  W.  N.  (1870)  acted  on  the  estate,  are  not  necessarily  made 
210;  18  W.  R.  1092,  L.  C.  &  L.  J.  James.  parties  to  the  suit.     Clifton  v.  Haig.  4  Dcjsaus. 

7  Rumuey  v.   Maud,  Rep.  temp.   Finch,  330;  Story  Eq.  PI.  §  179. 

191 


*202  OF  PARTIES  TO  A   SUIT. 

Where  a  claim  on  property  in  dispute  would  vest  in  a  personal  repre- 
sentative of  a  deceased  person,  and  there  is  no  general  personal  rep- 
resentative of  that  person,  an  administration  limited  to  the  subject  of 
the  suit  will  be  necessary,  to  enable  the  Court  to  proceed  to  a  decision 
on  the  claim ;  but  now  the  Court  is  empowered,  by  the  forty-fourth  sec- 
tion of  the  Act  15  &  10  Vic.  c.  8G,  if  it  thinks  fit,  to  appoint  a  person 
in  such  cases  to  represent  the  estate,  or  to  proceed  in  the  absence  of 
any  such  representative. 

Where,  however,  the  object  of  the  suit  is  the  general  administration 
of  the  estate,  a  general  personal  representative  is  always  necessary ;  ^ 
and  the  Court  will  not  proceed  in  such  a  suit  when  the  estate  is  only 
represented  by  an  administrator  ad  litem  ;  ^  nor  appoint  a  person  to  rep- 
resent the  estate  under  the  section  above  referred  to,*  and  a  general 
personal  representative  is  a  necessary  party  to  a  suit  against  an  execu- 
tor or  administrator  de  son  tort.^ 

When  the  object  of  the  suit  is  only  to  bind  the  estate,  it  is  sufficiently 
represented  by  an  administrator  ad  litem ;  ^  and,  as  a  general  proposi- 
tion, it  has  been  laid  down  that  an  administrator  ad  litem  represents 
the  estate  to  the  extent  of  the  authority  which  the  letters  of  adminis- 
tration purport  to  confer  ; ''  and  when  a  limited  administration  has  been 
granted,  and  general  letters  of  administration  are  afterwards  granted, 
the  general  administrator  is  bound  by  the  proceedings  in  a  cause  in 

which  the  estate  was  represented  by  a  limited  administrator.* 
*202         *It  may  not  be  out  of  place  here  to  observe  that  the  Attorney- 
General  does  not  represent  the  estate  of  a  deceased  illegitimate 
person,  so  as  to  dispense  with  the  necessity  of  a  personal  representative.^ 

With  regard  to  the  power  of  the  Courts  to  appoint  a  person  to  repre- 
sent the  estate  of  a  deceased  person.  Lord  Hatherley,  then  Vice  Chan- 
cellor, observed,  in  the  case  of  Long  v.  Storie,  that  "the  forty-fourth 
section  of  the  Statute  is  only  intended  to  apply  to  a  case  in  which  there 

2  Penny*.  Watte,  2  Phil.  149, 153;  Donald  Ror  v.  Robinson  14  Beav.  589;  15  Jur.  1049; 
V.  Bather,"  16  Beav.  26;  Barber  v.  Walker,  Beardmore  v.  Gregory,  2  H.  &  M.  491;  11 
W.  N.  (1867)  127;  15  W.  R.  728,  L.  J.I.;  .lur.  N.  S.  303;  contra,  Cleland  «.  Clelaud, 
rDowdeswell  v.  Dowdeswell,  9  Ch.  App.  Prec.  Ch.  64;  and  see  Cooke  v.  Gittings,  21 
294.1  Beav.  497. 

3  Croft  V.  Waterton,  13  Sim.  653;  but  see  6  Ellice  v.  Goodson,  2  Coll.  4;  Davis  v. 
2  Phil.  552;  Groves  v.  Levi,  or  Grove.s  v.  Chanter,  2  Phil.  545,  549;  Devaynes  v.  Rob- 
Lane,  9  Hare  App.  47;  16  Jur.  1061 ;  and  see  inson,  24  Beav.  97,  98  :  3  .Jur.  N.  S.  707,  708; 
Woodhouse  V.  Woodhouse,  L.  R.  8  Eq.  514,  Maclean  e.  Dawson,  27  Beav.  21,  369;  5  Jur. 
V.  C.  S.  If  necessary  for  the  protection  of  N.  S.  1091;  Williams  v.  Allen,  10  W.  R.  512, 
the  estate,  a  bill  praving  an  injunction  and  L.  JJ.;  4  De  G.,  F.  &  J.  71;  overruling  S.  C. 
receiver,  may  be  tiled,  although  there  is  no  29  Beav.  292;  8  Jur.  N.  S.  276. 

personal  representative.     Steer  v.  Steer,   13  "!  Faulkner   v.  Daniel,  3  Hare,   199,  207; 

W.  R.  235,  V.  C.  K.;  2  Dr.  &  Sm.  311;  but  Davis  i'.  Chanter,  supra;  Williams  v.  Allen, 

a  bill  filed  before  administration  to  protect  the  32  Beav.  650;  Woodhouse  v.  Woodhouse,  L. 

jussets  is  demurrable,  if  it  asks  an  account.  H.  8  Eq.  514,  V.  C.  S. 

Rawlings  r.  Lambert,  1  J.  &  H.  458;  Over-  8  Davis  v.  Chanter,  supra;  and  Harris  v. 

ington  V.  Ward,  34  Beav.  175.  Milburn,    2   Ilagg.  64,    referred   to,    2   Phil. 

•1  Groves  V.   l^^vi,  siipj-a ;  Silver  v.  Steir,  552.     [So,  where   the   revivor   was  under  a 

1  Drew.  295;  9  Hare  Ajjp.  82;  see,  however,  statute  against    the   heirs   of    the   decedent. 

Maclean  v.  Dawson,  27  Biav.  21,  .369;  5  Jur.  Andersons.  McRoberts,  1  Tenn.  Ch.  279.] 

N.  S.  1091;  Williams  v.  Page,  27  Beav.  373.  1  Bell  v.  Alexander,  6  Hare,  543,  545. 

6  Penny  v.  Watts,  2  Phil.  149,  153;  Crea- 
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is  a  difficulty,  either  from  insolvency  or  some  other  cause,  in  obtainiu;^ 
representation  to  a  deceased  party  ;  "  ^  and  the  same  learned  Jud-iX' 
said,  in  another  case,  that  it  is  always  in  the  discretion  of  the;  Court 
whether  it  will  act  on  the  power  conferred  l)y  this  section  ; '  and  in  the 
case  of  Gibson  v.  Wells ^*  Sir  John  Roinilly  I\[.  R.  said,  "The  object  of 
the  Statute  is  :  where  you  have  real  litigating  parties  before  the  Court, 
but  it  happens  that  one  of  the  class  interested  is  not  represented,  then, 
if  the  Court  sees  that  there  are  other  persons  present  who  bona  fide  rep- 
resent the  interest  of  those  absent,  it  may  allow  that  interest  to  be 
represented,  but  it  will  not  allow  the  whole  adverse  interest  to  be  rep- 
resented." The  observations  of  the  learned  Judges  above  quoted  show 
generally  the  cases  in  which  the  Court  will  exercise  the  power  conferred 
upon  it  by  the  forty-fourth  section  of  the  Act ;  and  it  will  be  useful  now 
to  refer,  shortly,  to  some  of  the  reported  cases  in  which  the  Court  has 
acted  on  this  power,  or  has  refused  to  do  so.  It  has  been  determined 
that  the  enactment  extends  to  those  cases  where  the  estate  to  be  repre- 
sented is  sought  to  be  made  liable  ;  ^  and  pending  proceedings  in  the 
Probate  Court,  a  representative  has  been  appointed ;  ®  and,  again, 
where  the  next  of  kin  refused,  or  after  notice  neglected,  to  take  out 
administration ;  "^  and  where  the  executor,  who  had  proved  the  will  in 
India,  refused  to  prove  it  in  England  ;  ^  and  where  it  was  uncertain 
whether  the  person  whose  estate  was  to  be  represented,  and  who  was  a 
necessary  party  to  the  suit,  and  beneficially  interested,  was  dead  or 
alive.^  Where  there  are  other  persons  parties  to  the  suit  in  the  samt; 
interest  as  the  deceased  party,  it  is  conceived  that  the  Court  will,  gen- 
erally, permit  the  suit  to  proceed  without  any  representative 
*of  the  estate  of  such  part}^ ;  ^  so,  also,  when  the  deceased  per-  *20.3 
son  was  an  accounting  party,  or  without  any  beneficial  interest, 
and  died  insolvent.^ 

Before  the  late  Act,  in  some  cases,  when  it  has  appeared  at  the  hear- 

2  Kay  App.  12;  and  see  Joint  Stock  Dis-  i  Abrev  v.  NcT\Tnan,  10  Hare  A  pp.  58;  17 

count  Co.  V.  Brown,  L.  R.  8  Eq.  376,  V.  C.  J.  Jiir.  153;"Cox  v.  Tavlor,  22  L.  .J.  (Jh.  910.  V. 

8  Tarratt  v.  Llovd,  2  Jur.  N.   S.  371,  V.  C.  K.;  Rucker  v.  Scholetifld,  7  L.  T.  N.  S. 

C.  W.  .504,  V.  C.  W.;  Twviiham  v.  I'orter,  W.  N. 

4  21  Beav.  620;  and  see  Hewitson  v.  Tod-  (1869)  228,  V.  C.  J.";  and  see  Bessant  v.  No- 
hunter,  22  L.  J.  C.  H.  76,  V.  C.  S.;  Meades  ble,  26  L.  T.  Ch.  2')6,L.  C.  In  Tarratt  r. 
■y.  Guedalla,  10  W.  R.  485,  V.  C.  W.;  Re  Lloyd,  s?y«-rt,  however,  the  Court  appointed  a 
Joint  Stock  Discount  Company,  Fyfe's  case,  representative. 

17  W.  R.  870,  M.  R.                 "  2  Chaffers  v.  Headlam,  9  Hare  App.  46  : 

5  Dean  and  Chapter  of  Elv  v.  Gavlord,  16  Mapnav  v.  Davidson,  9  Hare  App.  82;  Band 
Beav.  561;  Joint  Stock  Discount  Co.  v.  v.  Raudlc,  2  W.  R.  331,  V.  C.  \V.;  Rosjers  r. 
Brown,  L.  R.  8  Eq.  376,  V.  C.  J.;  and  see  Jones,  1  Sm.  &  G.  17;  16  Jur.  968;  Levcester 
Re  Banking,  L.  R.  6  Eq.  601,  V.  C.  G.  v.  Norris,  10  Jur.  N.  S.  1173,  V.  C.  K. ;"  13  W. 

6  Hele  V.  LordBexlev,  15  Beav.  340;  Rob-  R.  201,  V.  C.  K  :  but  see  Cox  v.  Stephens, 
ertson  v.  Kemble,  W.  ]Sf.  (1867)  305,  M.  R.  9  Jur.  N.  S.  1144   1145;  11    W.  R.  929,  V. 

7  Tarratt  v.  Lloyd,  supra;  Ashmall  v.  C.  K.;  see  also,  Ashmall  v.  Wood,  sitpni. 
Wood,  1  .lur.  N.  S.  1130,  V.  C.  S.;  Davies  where  in  a  similar  case  a  ])erson  was 
V.  Boulcott,  1  Dr.  &  Sm.  23;  see  also  Swal-  appointed  to  represent  a  deceased  |)arty;  and 
low  V.  Biuns,  9  Hare  App.  47;  17  Jur.  295;  .see  Whittington  v.  Gooding,  10  Ilare  App. 
Haw  V.  Vickers,  1  W.  R.  242.  29.     In  Miles  v.  Hawkins,  1  C.  P.  Coop.  t. 

8  Sutherland  v.  De  Virenne,  2  Jur.  N.  S.  Cott.  366,  which  was  a  similar  case  before  the 
301,  V.  C.  S.;  see  also  Bliss  v.  Putnam,  29  Act,  an  objection  for  want  of  parties  was 
Beav.  20;  7  Jur.  N.  S.  12;  Mortimer  r.  Mor-  overruled;  see  also  (idddard  c.  Haslam,  1  Jur. 
timer,  11  W.  R.  740,  M.  R.  N.  S.   251,  V.  C.  W.;  and  Madox  v.  Jack- 

9  Mortimer  i;.Mortimer,ll  W.  R.  740,  M.  R.      son,  3  Atk.  406. 
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ing  of  a  cause  that  the  personal  representative  of  a  deceased  person, 
not  a  party  to  the  suit,  ought  to  be  privy  to  the  proceedings  under  a 
decree,  but  that  no  question  could  arise  as  to  the  rights  of  such  repre- 
sentative, the  Court  has,  on  the  hearing,  made  a  decree,  directing  pro- 
ceedings befoi'e  one  of  the  Masters  of  the  Court,  witliout  requiring  the 
representative  to  be  made  a  party  by  amendment  or  otherwise  ;  and  has 
given  leave  to  the  parties  in  the  suit  to  bring  a  representative  before  the 
Master,  on  taking  the  accounts  or  other  proceedings  directed  b}'  the 
decree.^ 

Having  now  noticed  the  principal  cases  in  which  the  Court  has  acted 
on  the  power  given  by  the  Statute,  those  in  wliieli  it  has  refused  to  do 
so  will  be  shortl}'  referred  to.  It  has  been  held,  that  the  enactment 
does  not  enable  the  Court  to  appoint  a  person  to  represent  the  estate, 
or  to  proceed  without  one,  where  he  would  have  to  be  active  in  the  ex- 
ecution of  the  decree  which  the  Court  is  called  upon  to  make  ;  *  nor 
where  the  whole  adverse  interest  is  unrepresented ;  ^  nor  where  the  gen- 
eral administration  of  the  estate  to  be  represented  is  sought ;  ^  nor 
where  the  deceased  was  an  accounting  part}^ ;  ^  nor  where  there  is  per- 
sonal responsibilitj'  attached  to  the  position  ;  ^  nor  will  the  Court  direct 
mone}'  to  be  paid  to  a  person  appointed  under  this  section.® 

The  44th  section  of  the  Act  expressly  refers  to  other  proceedings,  as 

well  as  suits  ;  and  it  has  accordingly  been  held  that  it  applies  to 
*204     special  cases  and  petitions. ^°   The  proper  person  to  be  *  appointed 

under  this  section  is  the  person  who  would  be  appointed  adminis- 
trator ad  litem ;  ^  but  the  Court  will  not  appoint  a  person  against  his 
will.-  It  would  seem  that  the  plaintitTmaj'  apply  for,  and  obtain,  an  order 
under  the  44th  section  on  motion,  without  serving  the  other  parties  to 
the  cause  or  proceeding  ;  ^  but  notice  must  be  given  to  the  persons  entitled 
to  take  out  administration  to  the  deceased  part}' ;  *  the  Court,  can,  how- 

8  lA.  Red.  178.  i  Dean  of  Ely  v.  Oayforl,  10  IWv.  561; 

*  Fowler  v.  Bavldon,  9  Hare  App.  78.  and  see  Hole  v.   Lord  Hexley,  15   lieav.  340; 

5  Cox  V.    Stephens,  9   Jur.    N.    S.    1144,  Ashmall   r.  Wood,  1  .lur.  N.  S.  11. "iO,  V.  C. 

1145;    11  W.   R.    9-29,   V.  C.  K. ;  Gibson  v.  S.;  Sutherland  v.  I)e  Virenne,  2  Jur.  N.  S. 

Wills,  21   Beav.  620;  and  see  Vacy  v.  Vaty,  301,  V.  C.  S.,  where  the  Court  appointed  the 

1  L.  T.  N.  S.  267,  V.  C.  W.  executor  who  had  not  jiroved;  see  also  Mor- 

c  droves  17.  I>evi  or  Lane,  9  Hare  App.  27;  timer  v.    Mortimer,  11   W.    R.   740,   M.   R.; 

16  Jur.  101 1 ;  Silver  v.  Stein,  1  Drew.  295;  9  Swallow  v.   Hinns,  9  Hare  A\>\>.  47;  17  Jur. 

Hare  App.  82;  James  v.  Ashton,  2  Jur.  N.  S.  295;  Hewitson  v.  Todluinter,  22  L.  J.  76.  V. 

224,  V.  C.  AV.:  Bruiton/y.  Birch,  22  L.  J.  Ch.  C.   S. ;  Robertson  v.   Kemble,  W.   N.  (1867) 

911,  V.  C.  K.;  Williams  v.  I'ajjje,  27  Beav.  305,  M.  R. 

.'573;  Macleans.  Dawson,  27   Beav.   21,369;  2  I'rince  of  Wales  Association  i;.  Palmer, 

5  Jur.  N.  S.  1091.  25  Beav.  605;  Hill  v.  Monner,  26  Beav  372; 

"  Rowland  t'.  Evans,  33  Beav.  202.  Lonj?  i-.  Storie,   Kav  Ai)p.  12;  Whiteaves  ?;. 

^  lie    Joint    Stock     Discount    Company,  Jlelville,  5  W.  R.  676,  V.  C.  W. ;  Joint  Stock 

Fvfe's  case,  17  W.  R.  870,  M.  R.  Discount  Company  v.  Brown,   L.  R.   8  Eq. 

"  9  Bvam  V.  Sutton,  19  Beav.  646;  Rawlins  376,  380,  V.  C  J. " 
V.  M'Mahon,  1  Drew.  225;  9  Hare  App.  82;  3  Seton,  1179;  Davies  v.   Boulcott,  1  Dr. 

Jones  V.  Foulkes,  10  W.  R.  55,  V.  C.  K.  &  Sm.  23;  see,  however,  contra,  Chaffers  v 

10  Swallow  V.  Binns,  9  Hare  App.  47;  17  Headlam,  9  Hare  App.  46 
Jur.  295;  J-'x parte  Cramer,  9  Hare  App.  47;  *  Davie.s   v.    Boulcott,    supra;    Tarratt  v. 

Hewitson  v    Todhunfer,  22  L.  J.  Ch.  76,  V.  Wood,  2  Jur.    N.   S.   371,   V.   C.  W.;  Joint 

C.  S. ;  Re  Rankinf,^  L.  R.  6  Eq.  601,  V.  C.  Stock   Discount  Co.   v.    Brown,  L.  R.  8  Eq 

(;.;  and  tee  j/ost.  Chap.  XXXV.,  §  3;  Peti-  376,  V.   C.  J.     Where,  after  decree,  the  rep- 

tions,  and  'Jhap.  XLIII.,  special  case.  resentative  is  required  for  the  purpose  of  ac- 
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ever,  make  the  order  at  the  hearing.*  No  appearance  is  required  to  l>e 
entered  by  the  party  appointed  ;  but  notice  of  his  appointment,  and  of 
the  name  and  address  of  the  solicitor  who  will  act  Ibr  him,  should  ])e 
given  to  the  Record  and  Writ  Clerk,  for  the  purpose  of  service  ;  and  the 
order  should  be  produced  to  him  for  entr}'.® 

It  should  here  be  observed,  that  under  the  Court  of  Proljate  Act, 
1857  and  1858,  the  Court  of  Probate  has  power,  pending  litigation  as 
to  the  validity  of  a  will,  or  the  right  to  administration,  to  appoint  an 
administrator,  who  has  all  the  powers  of  a  general  administrator,  except 
the  power  of  distributing  the  estate,  but  who  is  to  act  under  the  direc- 
tion of  the  Court  of  Probate  ;  "^  and  the  same  Statute  also  enables  the 
Court  of  Probate,  in  certain  cases,  where  necessary  or  convenient,  to 
appoint  any  person,  either  general  or  limited  administrator  to  a  deceased 
person.* 

It  has  also  been  enacted,  that  if,  at  the  expiration  of  twelve  calendar 
months  from  the  death  of  any  testator  or  intestate,  the  executor  or  admin- 
istrator, to  whom  probate  or  administration  has  been  granted,  is  then 
residing  out  of  the  jurisdiction  of  the  Courts  of  Law  and  Equity,  the 
Court  of  Probate  may,  upon  the  application  of  any  creditor,  next  of 
kin  or  legatee,  grant  a  special  administration,  limited  "  for  the  purpose  to 
become  and  be  made  a  party  to  a  bill  or  bills  to  be  exhibited  against 
him  *  in  any  of  her  Majesty's  Courts  of  P^quity,  and  to  carry  the  *205 
decree  or  decrees  of  any  of  the  said  Courts  into  effect,  and  not 
further  or  otherwise  ;  "  and  it  has  also  been  enacted,  that  the  Court  of 
Equity  in  which  such  suit  shall  be  depending,  may  appoint  (if  it  shall  be 
needful)  any  person  or  persons  to  collect  in  any  outstanding  debts  or 
effects  due  to 'such  estate,  and  to  give  discharges  for  the  same  ;  such  per- 
sons or  person  giving  security,  in  the  usual  manner  duly  to  account  for 
the  same.  Moreover,  the  Accountant-General  of  the  Court  of  Chancerj', 
or  the  Secretary  or  Deputy  Secretary  of  the  Bank  of  England,  are  en- 
abled to  transfer,  and  the  Bank  is  to  suffer  a  transfer  to  be  made,  of 
any  stock  belonging  to  the  estate  of  such  deceased  person,  into  the 
name  of  the.  Accountant-General,  in  trust  for  such  purposes  as  the 
Court  shall  direct,  in  any  suit  in  which  the  person  to  whom  such  admin- 
istration has  been  granted  shall  be  or  may  have  been  a  party  ;  provided, 
nevertheless,  that  if  the  executor  or  administrator,  capable  of  acting  as 
such,  shall  return  to  and  reside  within  the  jurisdiction  of  any  of  the  said 
Courts  i)ending  such  suit,  such  executor  or  administrator  shall  be  made 
party  to  such  suit ;  and  the  costs  incurred  by  granting  such  administra- 

counts  or  inquiries  at  chambers,  the  applica-  sentative  is  thus  appointed  of  the  estate  of  a 

tion  for  the  order  maj'  be  made  there  by  ex  deceased  party  to  the  cause,  the  title  of  the 

parte   summons.     For  forms  of   orders  "dis-  cause   is  corrected  by  introducing,  after  tjie 

pensing  with  and  apijointin^  representatives,  deceased's  name,  "  since  deceased,  and  also 

seeHeler.  LordBexley,  15  Beav.  340;  Seton,       A.    B.   appointed   by  order,    dated day 

1178.  of 187 — ,  to  represent  his  estate." 

5  Hewitson  v.  Todhunter,  22  L.  J.  Ch.  76,  7  20  &  21  Vic.  c.  77,  §  70;  and  see  Veret 
V.  C.  S.;  Mendes  v.  Guedalla,  10  W.  R.  485,  v.  Puprez,  L.  K.  6  Eq.  329,  V.  ('.  51.:  Tich- 
V.  ('.  W.  borne  v.  Tichltorne,  L.  K.  1  1'.  &  D.  730. 

6  Braithwaite's  Prac.  561.     Where  a  repre-  8  20  &  21  Vic.  c.  77,  §  73. 
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tion,  ami  b}-  proceeding  in  such  suit  against  such  special  administrator, 
shall  be  paid  by  such  person  or  persons,  or  out  of  such  fund,  as  the 
Court  where  such  suit  is  depending  shall  direct.  Where  an  infant  is 
sole  executor,  administration  with  the  will  annexed  must  be  granted  to 
the  guardian  of  such  intant,  or  to  such  other  person  as  the  Court  of  Pro- 
bate shall  think  fit,  until  such  infant  shall  have  attained  tlie  full  age  of 
twenty-one  j'cars  ;  at  which  period,  and  not  before,  probate  of  the  will 
shall  be  granted  to  him.  And  the  person  to  whom  such  administration 
shall  be  gi-anted  shall  have  the  same  powers  vested  in  him  as  an  ad- 
ministrator has,  by  virtue  of  an  administration  granted  to  him  durante 
minore  cBtate  of  the  next  of  kin.^  And  uov/,  by  the  "Court  of  Pro- 
bate Act,  1858,"  such  limited  administration  ma}'^  be  granted,  whether 
it  be  or  be  not  intended  to  institute  proceedings  in  the  Court  of  Chan- 
cerj'.'^ 

In  some  cases,  where  the  trustee  has  had  no  beneficial  interest  in  the 
property-,  and  was  not  possessed  of  a  legal  estate  which  he  could  set  up 
at  law  to  the  annoyance  of  the  defendant  in  Equity,  the  rule  which  re- 
quires that  the  trustees,  or  other  persons  having  the  legal  estate  in  the 
thing  demanded,  should  in  all  cases  be  before  the  Court,  has  been  dis- 
pensed with,  and  the  Court  has  permitted  bills  to  be  filed  b}'  the  cestui 
que  trusts  without  making  such  trustee  a  party,  the  cestui  que  trusts 

undertaking  for  him  that  he  shall  conform  to  such  decree  as  the 
*206     Court  shall  make.^  *  Where,  however,  new  trustees  of  a  settlement 

had  been  duly  appointed,  but  the  trust  propertj'  had  not  been  as- 
signed or  transferred  to  them,  the}'  were  held  uecessar}-  parties  to  a  suit 
for  canying  the  trusts  of  the  settlement  into  execution.^ 

Again,  where  d  bill  was  filed  to  carry  the  trusts  of  a  will  into  execu- 
tion, whereby,  amongst  other  things,  lands  were  limited  to  trustees  for 
a  term  of  3'ears,  to  raise  a  sum  of  money  b}'  way  of  portions  for  younger 
children,  two  of  which  younger  children  had  assigned  their  shares  of 
the  sum  to  be  raised  to  a  trustee  for  the  benefit  of  the  others,  but  which 
last  trustee  was  not  before  the  Court ;  it  was  considered  that  as  the 
ti-ustees  of  the  term  who  had  the  legal  estate,  and  all  the  children  who 
had  the  beneficial  interest,  were  parties,  there  was  no  occasion  to  make 
the  other  trustee  a  part}'.^  Upon  the  same  principle,  where  a  man  had 
executed  a  deed,  providing,  in  case  of  his  death,  for  a  woman  and  her 
children,  and  had  deposited  it  in  the  hands  of  an  attorney  for  the  bene- 
fit of  all  parties,  but  afterwards  procured  possession  of  it  himself,  it 
was  held,  on  demurrer,  that  the  woman  and  her  children  could  maintain 
a  suit  to  compel  him  to  deliver  up  the  deed,  without  making  the  attorney 
■with  whom  it  was  deposited,  and  against  whom  no  breach  of  trust  was 
alleged,  a  party.^ 

1  38  Geo.  III.  c.  87;  20  &  21   Vic.  c.  77,  3  Kirk  v.  Clark,  Prec.  in  Ch.  275. 

§  74,  and  21  &  22  Vic.  c.  9.i,  §  18;  see  Collas  1  Nelson  v.  Seaman,  1  I)e  G.,  F.  &  J.  368; 

r.  Hesse,    12  W.  R.  .56.5,  V.   C.   K. ;  Dickins  6  Jur.  N.  S.  §  2.58. 

r.  Harris.  1  W.  N.  93,  V.  C.  S.  2  Head  v.  I.d.  Teynham,  1  Cox,  57. 

2  21  &  22  Vic.  c.  95,  §  18.  «  Knye  v.  Moore,  1  S.  &  S.  61. 
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For  the  same  reason  it  has  been  held,  that  although,  as  we  have  seen,* 
thcassignor  of  a  chose  in  action  is  a  necessary  party  to  a  suit  I)}'  the 
assignee,  3'et  the  assignee  of  an  equitable  interest  in  the  nature  of  a 
chose  in  action  may  maintain  a  suit  for  the  assertion  of  that  interest 
without  bringing  the  assignor  before  the  Court.* 

The  principle  that  the  person  having  the  legal  right  to  sue  for  tlie 
matter  which  he  might  enforce  at  Law  against  the  defendant,  sliouhl  Ije 
before  the  Court,  applies  to  all  persons  who  had  legal  demands  against 
the  defendants  arising  out  of  the  same  matter ;  thus,  as  it  has  been 
decided  that  at  Law  an  assignee  of  a  lease  may  be  sued  for  non-per- 
formance of  the  covenants  both  by  the  lessor  and  the  original  lessee 
from  whom  he  derives  title,  Courts  of  Equity  will  not  permit  either  the 
lessor  or  lessee  to  institute  proceedings  against  him  in  respect  of  his 
covenants,  without  having  the  other  before  them,  in  order  that  the  rights 
of  both  may  be  settled  at  the  same  time.  Upon  this  ground,  where  a  man 
granted  a  lease  of  houses  for  thirtj^  years  to  B.,  who  covenanted  to  keep 
them  in  good  repair,  and  died  having  bequeathed  the  term  to  liis  wife  , 
and  afterwards  by  mesne  assignments,  the  term  became  vested 
in  a  pauper,  *  but  the  houses  becoming  out  of  repair  and  the  *207 
rent  in  arrear,  a  bill  was  brought  b^'  the  lessor  against  the 
assignee  for  repairs  and  an  account  of  the  arrears  of  rent ;  upon  an 
objection  being  taken,  that  the  executors  of  the  original  lessee  were  not 
parties,  the  Lord  Chancellor  said,  that  to  make  the  proceedings  unex- 
ceptionable, it  would  be  very  proper  to  have  them  before  the  Court ; 
for  that  it  did  not  appear  to  him  but  that  the  plaintitf  might  have  had 
a  satisfaction  at  law  against  the  executors,  and,  if  so,  the  plaintitTs 
equity  will  be  their  equity.^  The  same  objection  was  allowed  in  the 
case  of  tlie  City  of  London  v.  Richmond,'^  which  was  also  the  case  of  a  bill 
against  the  assignee  of  a  lease,  for  payment  of  rent  and  performance 
of  covenants. 

The  rule  which  requires  all  persons,  having  similar  rights  to  sue  at 
Law  with  that  of  the  plaintiff,  to  be  brought  before  the  Court,  does  not 
apply  to  a  bill  filed  by  the  last  indorsee  of  a  bill  of  exchange  which  has 
been  lost,  against  the  acceptor ;  in  which  case  it  has  been  held  that 
neither  the  drawer  ^  nor  the  prior  indorsees  are  necessary  parties ;  * 
because,  in  such  cases,  the  ground  of  the  application  to  a  Court  of 
Equity  is  the  loss  of  the  instrument ;  and  relief  is  only  given  upon  the 
terms  of  the  plaintiff  giving  the  defendant  ample  security  against  being 
called  upon  again  by  the  drawer  or  indorsees,  in  case  the^'  should  be- 
come possessed  of  the  instrument.^     And  it  seems  also,  that  the  drawer 

*  Ante,  p.  198-  ^  Sainstry  t).  Grammer,  2  Eq.  Ca.  Ab.  1G5, 

6  Blake  v.  Jones,  3  Anst.   651;  Savles  v.  c.  6. 

ribbitts,  5  R.  I.  79;  Cator  v.  Crovdon  Canal  2  2  Vera.  421;  1  Bro.  P.C.  ed.  Toml.  516. 

Co.,  4  Y.  &  C.   Ex.  405,  419;  8  .)ur.  277,  L.  «  Davies  v.  Dodd,  4  Price,  176. 

C;  Padwick  v.  Piatt,  11  Beav.  503;  Fulliam  *  Macartney  v.  Graham.  2  Sim.  285. 

V.  M'Carthy,  1  H.   L.  Ca.   703;   Bagsliaw  v.  ^  Respecting  the  jurisdiction   in  ca.^es  of 

Eastern  Union  Railway  Co.,  7  Hare,  114;  13  lost  notes  and  bills,    see   1  Story  Eq.   Jur. 

Jur.  602;  affirmed,  14'Jiu-.  491.  §§  85,  86. 
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is  not  a  necessaiy  part}',  where  a  suit  is  instituted  by  an  acceptor 
against  the  holder  of  a  bUl  of  exchange  which  is  forthcoming,  for  the 
purpose  of  having  it  delivered  up.® 

The  principle,  that  persons  having  co-existent  rights  with  the  plaintiff 
to  sue  the  defendant  must  be  brought  before  the  Court  in  all  cases  where 
the  subject-matter  of  the  right  is  to  be  litigated  in  Equity,  is  not  con- 
fined to  cases  where  such  co-existent  rights  to  sue  are  at  Law  ;  it  applies 
equall}'  to  cases  where  another  person  has  a  right  to  sue,  for  the  same 
matter  in  Equity' ;  in  such  cases  the  defendant  is  equally  entitled  to  insist 
that  the  person  possessing  such  right  should  be  brought  before  the 
Court  before  any  decree  is  pronounced,  in  order  that  such  right  ma}'  be 
bound  by  the  decree.''  Thus,  where  a  bill  was  filed  by  a  vicar  against  a 
sequestrator  for  an  account  of  the  profits  of  a  benefice,  received  during 
its  vacation,  it  appears  to  have  been  thought  b}'  the  Court  that  the  bishop 
ought  to  have  been  a  party  to  the  suit,  because  the  sequestrator 
*208  *  was  accountable  to  him  for  what  he  had  received  ;  ^  and,  on  the 
other  hand,  where  a  bill  was  filed  b}'  a  bishop  and  a  sequestrator 
against  an  occupier  for  an  account  of  tithes  during  the  lunacy  of  the  in- 
cumbent, who  had  been  found  a  lunatic  under  a  commission,  it  was  held 
that  the  incumbent  or  his  committee  ought  to  have  been  a  partj-.^  It 
seems,  however,  that  where  a  living  is  under  sequestration  for  debt,  the 
incumbent  may  maintain  a  suit  for  tithes  without  making  the  sequestrator 
or  the  bishop  a  party.  This  appears  to  have  been  the  opinion  of  Lord 
L3-ndhurst  C.  B.,  in  Warrington  v.  Sadler ^^  where  a  decree  was  made  in 
a  suit  by  a  vicar  for  tithes,  although  the  vicarage  was  under  sequestra- 
tion, and  the  occupiers  had  actually  paid  certain  alleged  moduses  to  the 
sequestrator.  Upon  the  principle  above  stated,  it  is  held,  that  in  general, 
where  a  suit  is  instituted  on  behalf  of  a  lunatic  either  b}'  the  Attorney- 
General  or  his  committee,  the  lunatic  himself  must  be  a  co-plaintiff,  be- 
cause he  ma}'  recover  his  senses,  and  would  not  be  bound  by  tlie  decree.* 

In  the  above  cases,  the  person  requii-ed  to  be  a  party  had  a  concur- 
rent right  with  the  plaintiff'  in  the  whole  subject  of  the  suit ;  the  same 
rule,  however,  applies  where  he  has  only  a  concurrent  right  in  a  portion 
of  it ;  thus,  where  there  are  two  joint-tenants  for  life,  and  one  of  them 
exhibits  a  bill,  the  other  must  be  a  party,  unless  the  biU  shows  that  he 
is  dead  ;  ^  and  where  A.,  B.,  and  C.  were  joint  lessees  under  the  City  of 
London,  and  A.  and  B.  brought  a  bUl  against  the  lessors  to  have  certain 
allowances  out  of  the  rent,  and  it  appeared  upon  the  hearing  thatC.  was 
living,  an  objection,  because  he  was  not  a  party  to  the  bill  was  allowed  ;  ® 

8  Earle  v.  Holt,  5  Hare,  180;  see,  how-  *  See  ante,  pp.  9,82;  Gorham  r.  Gorham, 

ever,  Penfold  v.  Nunn,  5  Sim.  405.  3  Barb.  Ch.  24. 

7  See  Shields  v.  Thomas,  18  How.  U.  S.  ^  Haycock  v.  Haycock,  2  Ch.  Ca.  124; 
2.53.  Weston  v.  Keighley,  Rep.  temp    Flinch,  82. 

1  .tones  V.  Barrett,  Bunb.  192.  But  see  Piatt  v.  Squire,  12  Met.  494,  in  which 

2  Bishop  of  London  v.  NichoUs,  Bunb.  this  rule  seems  to  have  been  disregarded. 
141.  Post,  213,  note. 

8  1  Young,  283.  6  Stafford  v.  The  Citv  of  London,  1  P. 

Wms.  428  ;  1  Stra.  95,  S.  G. 
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and  so,  where  a  bill  is  brought  for  a  partition  either  by  joint-tenants  or 
tenants  in  common,  as  mutual  couveyances  are  decreed,  all  persons 
necessary  to  make  such  eonve3'ances  must  be  parties  to  the  suit ; ''  and 
where  one  tenant  in  common  had  granted  a  lease  of  his  sliare  for  along 
term  of  years,  the  lessee  was  held  to  be  a  necessary  part}'  to  the  suit, 
at  the  expense,  nevertheless,  of  his  lessor,  who  was  to  be  responsible 
for  his  costs. ^  Where,  however,  three  out  of  forty-seven  tenants  in 
common  filed  a  bill  for  an  injunction  to  restrain  the  digging  of  stone  on 
the  common  property,  a  demurrer,  for  want  of  parties  was  overruled  ;  ® 
and  where  a  tenant  in  common  had  demised  his  share  for  a  long 
term  of  years,  it  was  *  held  that  tlie  termor  for  years  was  entitled  *209 
to  file  a  bill  for  a  partition  against  the  other  tenants  in  common, 
without  bringing  the  reversioner  of  the  share  demised  before  the 
Court ;  ^  and  so  it  seems  that  where  one  of  the  parties  is  only  tenant 
for  life,  he  may  maintain  a  suit  for  a  partition  without  the  party  entitled 
in  remainder.'^  AVhere  the  object  of  a  suit  is  to  ascertain  boundaries, 
the  rule  is  ditfereut,  and  the  Court  will  not  entertain  a  bill  of  that 
description  without  having  the  remainder-men  and  all  parties  in- 
terested before  it.^ 

It  is  not  in  general  necessary,  in  questions  relating  to  real  property, 
that  the  occupying  tenants  under  leases  should  be  parties,  unless  their 
concurrence  is  necessary,  as  in  the  case  above  referred  to  of  the  lessee 
of  a  tenant  in  common  ;  or  unless  the  object  of  the  suit  is  to  restrain  an 
ejectment  brought  against  them  instead  of  against  their  landlord  ;  as  in 
the  case  of  Lawley  v.  Waldon^*  in  which  Lord  Eldon  allowed  a  demurrer 
for  want  of  parties  to  a  bill  by  the  owner  of  an  estate,  to  restrain  an 
action  of  ejectment  against  his  tenant  without  making  him  a  party  , 
observing,  however,  that  if  the  plaintiff  in  Equity  had  been  made  a  de- 
fendant at  Law,  as  he  might  have  been,  he  should  not  have  thought  it 
necessary  to  make  the  tenant  a  party  to  the  bill,  notwithstanding  his 
being  a  co-defendant;  but  that,  as  he  was  the  onl}'  defendant  at  Law, 
he  must  be  a  party  to  the  bUl.^ 

7  Anon.,  3  Swan.  139;  Brasher  v.  Macey,  petent  present  interests,  such  as  a  tenant  for 
3  J.  J.  Marsh.  93;  see  Braker  v.  Devereaux,  life  or  for  years.  The.partition  in  such  cases, 
8  Paige,  513.  Every  person  interested  in  however,  is  binding  only  upon  tlioso  parties 
land  belonging  to  co-tenants  should  be  made  who  are  before  the  Court,  and  those  whom 
party  to  a  bill  for  partition.  Borah  u.  Archers,  they  virtuallv  represent.  1  Storv  Eq.  Jur. 
7  Dana,  176.  656;  Gasltell'v.  Gaskeli,  6  Sim.  643;  Wotton 

8  Cornish  v.  Gest,  2  Cox,  27.  v.  Copeland,   7   .lohn.   Ch.   140;    Striker  v. 

9  Ackroyd  v.  Briggs,  14  W.  R.  25,  V.  Mott,  2  Paige,  387,  389 ;  Woodworth  v.  Camp- 
C.  S.  bell,  5  Paige,  518. 

1  Baring  v.  Nash,  1  Ves.  &  B.  555;  Hea-  »  Raylev  v.  Best,  1  R.  &  M.  659:  see  also 
ton  V.  Dearden,  16  Beav.  147.  Miller  v.  Warmiiigton,  1  J.  &  W.  484;  Speer 

2  Wills  V.  Slade,  6  Ves.  498;  see  also  v.  Crawter,  2  Mer.  410;  Attornev-General  v. 
Brassey  v.  Chalmers,  4  De  G.,  M-  &  G.  528.  Stephens,  1  K.  &  J.  724;  1  Jur.  N.  S.  1039; 
It  does  not  constitute  any  objection  in  Equity,  6  De  G.,  M.  &  G.  Ill ;  2  Jur.  N.  S.  51 ;  Story 
that  the  partition  may' not  finally  conclude  Eq.  PI.  §  165.  All  the  tenants  in  common 
the  interests  of  all  persons,  as,  where  the  par-  should  be  parties  to  a  suit  for  adjusting  land 
tition  is  asked  onlv  by  or  against  a  tenant  for  titles.  Pope  v.  Melone,  2  A.  K.  Marsli.  239. 
life,  or  where  there  are  contingent  interests  to  <  3  Swan.  142;  Poole  v.  Marsh,  8  Sim. 
vest  in   persons  not  in  esse.     For  the  Court  528. 

will  still  proceed  to  make  partition  between  6  See  Story  Eq.  PI.  §  151. 

the  parties  before  the  Court,  who  possess  coni- 
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But,  although  it  is  not  usual,  iu  suits  relating  to  property',  to  make 
the  occupying  lessees  of  such  property  parties  to  the  proceedings,  yet  if 
such  lessees,  or  other  persons  having  onl}-  limited  interests  in  the  prop- 
erty, seek  to  establish  any  right  respecting  such  property,  it  is  neces- 
sary that  the}'  should  bring  the  owners  of  the  inheritance  before  the 
Court,  in  order  that  iu  case  tlie  suit  is  unsuccessful,  the  decree  of  the 
Com't  dismissing  the  bill  may  be  binding  upon  them.  Thus,  to  a  bill 
by  the  lessees  of  property  in  a  parish  to  establish  a  modus,  the  owner  of 
the  inheritance  must  be  a  party ;  and  for  the  same  reason,  if 
*210  there  is  a  question  concerning  *a  right  of  common,  though  a 
leaseholder  may  enforce  it  at  Law,  3'etif  he  bring  a  bill  in  Equity 
to  establish  such  right,  he  must  bring  the  persons  in  whom  the  fee  of 
his  estate  is  vested  before  the  Court ;  ^  and  so,  in  a  suit  in  Equity'  to 
establish  a  right  to  fees  in  an  office,  although  in  an  action  at  Law  for 
such  fees  it  is  not  necessary  to  make  an}-  person  a  part}-  but  the  one 
who  has  actually  received  such  fees,  yet  in  Equity  it  is  necessary  to 
have  aU  persons  before  the  Court  who  have  anj'  pretence  to  a  right. ^ 

Upon  the  same  principle,  where  a  bill  filed  by  a  lessee  against  a  lord 
of  a  manor,  and  the  tenant  of  a  particular  house,  to  have  the  house, 
which  obstructed  the  plaintiff's  wa}',  pulled  down,  and  to  be  quieted  iu 
the  possession  of  the  way  for  the  future,  the  defendant's  counsel  ob- 
jected for  want  of  parties,  because  the  plaintilfs  lessor  was  not  before 
the  Court,  and  the  objection  was  allowed.^ 

These  cases  all  proceed  upon  the  principle  before  laid  down,  namely, 
that  of  preventing  a  defendant  from  being  harassed  by  a  multiplicity 
of  suits  for  the  same  thing ;  in  consequence  of  which  principle  it  is 
held  to  be  a  rule  of  a  Court  of  Equity-,  that  if  3'ou  withdraw  a  question 
from  a  Court  of  Law  for  the  purpose  of  insisting  upon  a  general  right, 
you  must  have  all  the  parties  before  the  Court  who  are  necessary  to 
make  the  determination  complete,  and  to  quiet  the  question.* 

The  application  of  this  rule,  however,  is  strictl}'  confined  to  cases 
where  the  lessee  seeks  to  establish  a  general  right ;  where  he  only  seeks 
that  which  is  incidental  to  his  situation  as  tenant,  he  need  not  make  his 
landlord  a  party.  Thus,  a  lessee  of  tithes  may  file  a  bill  for  tithes 
against  an  occui)ier,  without  making  his  lessor  a  part}',  because  the 
claim  to  tithes  abstracted,  is  merely  possessory ;  and,  upon  the  same 
principle,  where  an  occupier  who  was  sued  for  tithes  by  the  lessee 
of  an  impropriate  rector,  filed  a  cross-bill  against  such  rector  for  a 
discovery  of  documents,  &c.,  a  demurrer  to  such  bill  by  the  rector  was 
allowed.^ 

In  order  to  entitle  a  lessee  to  sue  for  tithes  without  his  lessor,  he 
must  claim  under  a  demise  by  deed,  because  tithes,  being  things  which 

1  Poore  V.  Clark,  2  Atk.  515;  Story  Eq.  *  Pnore  v.  Clark,  2  Atk.  515;  Bee  Crews  u. 
PI.  §  121.                                                                     Burcham,  1  IJiack,  I'.  S.  -il^. 

2  Pawlet  V.  Bishop  of  Lincoln,  2  Atk.  290.  ^  Tooth  r.  The  Duau  &  Chapter  of  Can- 
*  Poore  V.  Clark,  2  Atk.  515.                            terbury,  3  Sim.  61. 
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lie  in  grant,  cannot  be  demised  by  parol,  and  a  decree  in  favor  of  a 
plaintiff'  claiming  under  a  verbal  demise,  would  therefore  l)e  no  l)ar  to 
another  suit  for  the  same  titlies  by  the  lessor.  Ui)on  this  ground,  in 
Henning  v.  Willis,^  the  Court  of  Excliequer  allowed  a  di'murrer  to  the 
plaintiffs  bill  because  the  impropriator,  who  was  the  lessor,  was  not  a 
party,  and  the  plaintiff"  having  submitted  to  the  demurrer,  ob- 
tained leave  to  amend  his  bill  by  making  the  impropriator  *  a  *211 
party .^  A  similar  demurrer  was  put  in  to  a  bill  for  tithes  by  a 
lessee  under  a  parol  demise,  in  Jackson  v.  Benson,'^  and  allowed ;  leave 
being  also  given  to  amend,  by  making  the  impropriator  a  party  ;  and  in 
Williams  v.  Jones,^  the  principle  to  be  deduced  from  the  foregoing  cases 
was  recognized  by  Lord  Lyndhurst  C.  B.  In  that  case  the  vicar,  who 
was  the  lessor,  had  been  originally  made  a  party  to  the  suit,  but  as  he 
had  by  his  answer  disclaimed  all  interest  in  the  tithes  in  question,  tiie 
plaintiff"  had  dismissed  the  bill  as  against  him,  and  brought  the  suit  to  a 
hearing  against  the  occupier  only ;  and  Lord  Lyndhurst  held,  that  as 
the  vicar  had  been  originall}'  a  party,  the  circumstance  of  the  bill  having 
been  dismissed  as  against  him,  made  no  diff'erence,  for  although  his  dis- 
claimer could  not  be  read  against  the  other  defendants,  no  inconvenience 
could  arise,  because  the  lessor,  after  such  disclaimer,  would  never  be 
allowed  to  set  up  an}'  claim  against  the  occupier  for  the  same  tithes. 

The  rule,  that  persons  claiming  joint  interests  in  an  estate  cannot  sue 
without  making  their  companions  parties,  applies  equally  whether  the 
subject-matter  of  the  suit  be  real  or  personal  property  ;  thus,  where  a 
legacy  is  given  to  two  jointly,  one  cannot  sue  for  it  alone  ;  though 
where  there  are  several  legacies,  each  may  sue  for  his  own.*  And  so, 
where  there  are  several  persons  interested  as  joint- tenants,  in  money 
secured  by  mortgage,  they  must  all  be  made  parties  to  a  bill  to  fore- 
close such  mortgage.^  This  was  decided  to  be  the  law  of  the  Court  by 
Lord  Thurlow,  in  the  case  of  Lowe  v.  Morgan,^  where  a  mortgagee  had 
assigned  the  money  secured  by  the  mortgage  to  three  persons  as  joint- 
tenants.  In  that  case  his  Lordship  appears  to  have  laid  a  sti-ess  upon 
the  circumstance  of  the  parties  interested  in  the  money  being  joint- 
tenants  ;  from  which  it  has  been  inferred  that  a  tenant  in  severalty  or 
in  common  might  foreclose  as  to  his  share,  without  making  the  other 
persons  interested  in  the  mone}^  parties  ;  and  a  decree  to  this  effect  was 
actually  made  by  Lord  Alvauley  M.  R.  in   a  case  where  trustees  of 

6  3  Wood,  29;  3  Gwil.  898.  without  making  B.  a  party  to  the  suit.    Ilugh- 

1  The  bill  was  amended,  by  making  the      son  v.  Cookson,  3  Y.  <St  C.  578. 

lessor  a  defendant,  and  praying  that  the  oc-  5  stucker  v.  Stucker,  3  J.  J.  Marsh.  301; 

cupier  might  be  decreed  to  account  with  the  Wing  v.  Davis,  7  Greenl.  31;  Palmer  v.  Earl 

lessor,  and  that  what  should  be  found  due  in  of  Carlisle,  1  S.  &  S.  423;  Noyes  v.  Sawyer, 

the  account  might  be  paid  into  Court  for  the  3  Vt.  160;  Woodward  v.  Wood,  I'J  Ala.  213. 

benefit  of  the  plaintiff.     See  Lord  Lyndhurst' s  [Hut  where  one  joint  tenant  has  mortgaged 

judgment  in  Williams  v.  Jones,  Younge,  255.  his  interests,  the  other  tenants  are  not  neces- 

2  M'Lel.  62;  13  Pri.  131.  sarv  parties  to  a  bill  to  foreclose.     Stephen  r. 
8  1  Younge,  252.  Bcall,  22  Wall.  329.] 

4  Haycock  v.  Haycock,  2  Ch.  Ca.  124.    So  6  1  Bro.  C.  C.  3(;8;  and  see  StansfieW  ». 

where  a  legacy  is  given  to  A.  and  B.  in  equal       Ilobson,  16  Beav.  lUO. 
moieties,  a  bill  will  lie  by  A.  for  his  moiety, 
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money  belonging  to  several  individuals  had  laid  it  out  on  a  mortgage, 
aud  afterwards  one  of  the  persons  entitled  to  part  of  the  mortgage 
money  filed  a  bill  against  the  mortgagor  and  the  trustees  for  his 
*212  share  of  the  mortgage  money,  or  a  foreclosure  ;  which  was  *  enter- 
tained, although  the  parties  interested  in  the  rest  of  the  money 
were  not  before  the  Court. ^ 

In  a  case  before  Sir  John  Leach  V.  C,  however,  it  was  determined 
that  there  can  be  no  redemption  or  foreclosure  unless  all  the  parties  in- 
terested in  the  mortgage  monej'  are  before  the  Court ;  and  on  this 
ground,  a  bill  b}'  a  person  entitled  in  severalty  to  one-sixth  of  the 
mortgage  money,  to  foreclose  one-sixth  of  the  estate,  was  dismissed 
with  costs. ^  The  rule  as  laid  down  b}'  Sir  John  Leach,  in  the  case 
above  cited,  is  now  modified  b}'  the  provision  of  the  late  Act  enabling 
trustees,  in  suits  relating  to  real  or  personal  estate  vested  in  them,  to 
represent  the  persons  beneficially  entitled,*  unless  the  Court  requires 
such  persons  to  be  parties  ;  and  the  Court  has,  accordingl}',  in  a  re- 
demption suit,  dispensed  with  some  of  the  beneficiaries,  though  it  ap- 
pears that  it  will  not  dispense  with  all.^  In  a  foreclosure  suit,  however, 
the  trustees  of  the  debt,  under  an  assignment  for  the  benefit  of  creditors, 
were  held  suflScientl}'  to  represent  all  the  creditors,^ 

As  a  person  entitled  to  a  part  onl}'  of  the  mortgage  money  cannot 
foreclose  the  mortgage  without  bringing  the  other  parties  interested  in 
the  mortgage  money  before  the  Court,  so  neither  can  a  mortgagor  re- 
deem the  mortgaged  estate  without  making  all  those  who  have  an  equal 
right  to  redeem  with  himself  parties  to  the  suit.*^ 

For  this  reason  it  was  held,  in  Lord  Cholmondeley  v.  Lord  Clinton!^  that 
where  two  estates  are  mortgaged  to  the  same  person  for  securing  the 

1  Montgomerie  v.  The  Marquis  of  Bath,  .3  557.  All  the  owners  of  the  equity  of  redemj)- 
Ves.  5G0.  In  Mr.  Belt's  note  (1)  to  Lowe  v.  tion  are  necessary  parties  to  a  bifl  to  redeem. 
Morgan,  1  Bro.  C.  C  (Perkins's  ed.)  368,  he       Southard  v.  Sutler,  68  Me.  575.] 

submits,  that  the  decision  in  Montgomerie  v.  A  mortgagor,  filing  his  bill  to  redeem,  may 

M.  of  B.,  nbi  supra,  is  eyidently  wrong.    See  bring  before  the  Court  all  parties  who  might 

also  Story  Eq.  PI.  §  201.  call  for  redemption;  or  he  may  bring  his  bill 

2  The  assignee  of  a  note  secured  by  mort-  against  the  last  mortgagee,  if  he  choose  to  in- 
gage  has  an  equitable  interest  in  the  mort-  cur  the  risk  of  a  foreclosure  by  a  prior  mort- 
gage, wliich  a  Court  of  lujuity  will  uphold  gagee  during  its  pendency.  Stone  v.  Bart- 
and  protect;  and,  therefore,  when  a  bill  is  lett,  46  Maine,  4.38,  443.  In  Piatt  v.  Squire, 
brought  t<)  foreclose  or  redeem  the  mortgage  12  Met.  494,  it  was  held  that  one  of  two  joint 
the  assignee  should  be  made  a  party  to  the  assignees  of  a  second  mortgage  could  main- 
suit.  Stone  V.  Locke,  40  Maine,  445.  [A  tain  a  bill,  in  his  indiyidual  name,  to  redeem 
plaintiff  in  an  attachment  suit  claiming  a  lien  the  prior  mortgage,  without  joining  his  co- 
on a  mortgage  debt  thereby  is  a  necessary  assignee.  Dewey  J.  said  :  "  The  plaintiff  luis 
party  defendant  to  a  bill  to  foreclose  the  a  legal  interest,  as  assignee  of  that  mortgage, 
mortgage.  Pine  v.  Shannon,  3  Stew.  Eq.  although  not  the  entire  interest.  His  redemj)- 
501.]  tion  will  enure  to  the  benetit  of  his  co-tenant 

3  15  &  IG  Vic.  c.  86,  §  42,  r.  9.  He  can  only  redeem  by  payment  of  all  claims 
*  Stansfield  v.  Hobson,  16  Beav.  189.  of  the  defendant  under  the  prior  mortgage  to 
8  Morley  v.   Morley,   25    Beay.  253;    see       the  same  extent  as  would  haye  been  paid  if 

Thomas  v.   Dunning,"  5   De   G.   &   S.   618;  the  co-assignee  were  a  party  to  the  bill ;  and 

Kniglit  V.  Powell,  24  Beay.  436;  4  Jur.  N.  therefore   the  defendant  can  sustain  no  in- 

S.  197.     [See  257,  n.  4.]  jury."     See  S.  C.  Piatt  v.  S(iuire,  5  Cush. 

6  (Chapman  v-  Hunt,  1  McCarter  (N.  J.),  553.     [And  see,  as  to  the  reiiuisites  of  a  bill 

149;  Story  Eq.  PI.  §  201;  Mitford's  PI.  39,  to  enforce  the  right  to  redeem,   Malony  v. 

164;  Large  v.  Van  Doren,  1  McCarter  {N.  J. ),  Rourke,  100  Mass.  190.] 
208;   [Bigelow  v.  Cassedy,   11  C.  E.  Green,  7  2  Jac.  &  W.  3,  134. 
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same  sum  of  money,  and  afterwards  the  equity  of  redemption  of 
one  estate  becomes  vested  in  a  different  party  from  *  the  other,  *214 
the  owner  of  one  cannot  redeem  this  part  separately.  Tl»e 
mortujagee  is  entitled  to  insist  that  the  whole  of  the  mortgaged  estate 
shall  be  redeemed  together ;  and,  for  this  purpose,  that  all  the  persons 
interested  in  the  several  estates  or  mortgages  should  be  made  parties  to 
a  bill  seeking  an  account  and  redemption.^  The  same  rule  prevailed  in 
Palk  V.  Lord  Clinton,'^  which  dilfen^d  from  that  of  Lord  Cholmondcley  v. 
Lord  Clinton,  above  cited,  in  the  circumstance,  only,  of  its  being  a  bill 
by  a  second  mortgagee  of  part  of  an  estate  to  redeem  a  first  mortgage, 
which  embraced  the  whole  property. 

In  the  above  cases,  the  mortgage  of  the  two  estates  was  for  the  same 
sum  of  money,  and  was  part  of  the  same  transaction.  The  rule,  how- 
ever, has  been  extended  to  cases  where  a  mortgage  has  been  of  two  dis- 
tinct estates  to  the  same  mortgagee  for  securing  different  sums  of 
mone}^ ;  and  it  has  been  decided  in  many  cases,  that  a  mortgagee  of  two 
separate  estates,  upon  distinct  transactions  from  the  same  mortgagor,  is 
entitled  to  hold  both  mortgages  till  the  amount  due  upon  both  be  dis- 
charged ;  and  that  even  against  the  purchaser  of  the  equity  of  redemp- 
tion of  one  of  the  mortgaged  estates  without  notice ;  so  that  the  mort- 
gages, although  for  distinct  sums,  are  in  effect  for  one  sum.  Upon  this 
principle,  where  the  purchaser  of  the  equity  of  redemption  of  a  mort- 
gaged estate  filed  his  bill  against  the  mortgagee,  to  redeem,  and  the 
defendant,  by  his  answer,  stated  a  subsequent  mortgage  made  to  him, 
by  the  same  mortgagor,  of  a  distinct  estate  for  a  distinct  debt,  it  was 
held  that  the  persons  interested  in  the  equity  of  redemption  of  the 
second  mortgage  were  necessary  parties  to  the  suit.^  And  this  rule  pre- 
vails although  one  mortgage  be  a  pledge  of  personalty  and  the  other  a 
mortgage  of  realty.^  It  does  not,  however,  hold  longer  than  while  both 
mortgages  continue  united  in  the  same  mortgagee ;  so  that  if  a  mort- 
gagee, having  two  distinct  mortgages  on  two  separate  estates,  assigns 
one  of  the  mortgages  to  a  third  person,  the  assignee  of  the  assigned 
mortgages  need  not  be  brought  before  the  Court  in  a  suit  to  redeem  the 
other.^ 

The  rule  which  requires  that  in  a  bill  filed  for  the  purpose  of  redeem- 
ing a  mortgage,  the  plaintiff  should  bring  before  the  Court  all  those 
who,  as  well  as  himself,  have  a  right  to  redeem,  has  been  held  to  apply 
to  a  second  incmnbrancer  filing  a  bill  to  redeem  a  prior  incum- 
brance, who  must,  in  such  case,  bring  the  mortgagor,  *as  well  as     *2U 

1  Bailey  v.  Mvrick,  36  Maine,  50.  [And  bv  House  of  Lords,  see  6  Ves.  229,  n. ;  see 
see,  where  two  lots  have  been  sold  under  a  also  Watts  v.  Syines,  1  De  G.,  M.  &  G.  240: 
Chancery  sale  to  the  same  person,  who  has  Tassell  v.  Smith,  2  De  G.  &  S.  713;  Vint 
paid  the  purchase-monev  of  one  lot  and  v.  Padget,  2  De  G.  &  J.  611;  Selbv  r.  1  oni- 
demands  titJe,  McGoldrick  v.  McGoldrick,  fret,  1  J.  &  H.  336;  3  De  G.,  F.  A:  J.  5!)5; 
2  Tenu.  Ch.  541.]  '^-  835,  L.  C.     [Beevor  v.  Luck,  L.  l\.  i  Lq. 

2  12  Ves.  48.  537.] 

8  Ireson  v.  Denn,  2  Cox,  425.  ^  Willie  v.  Lugg,  2  Edcu,  78. 

4  Joues  V.  Smith,  2  Ves.  J.  372,  reversed 
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the  prior  incumbrancer  before  the  Court.  ^  This  is  a  rule  of  long 
standing,  and  was  followed  by  Lord  Thurlow,  when  his  adherence  to  it 
was  very  inconvenient  in  consequence  of  the  heir-at-law  of  the  mort- 
gagor being  abroad.  His  Lordship  then  said,  that  it  seemed  to  hiin 
"impossible  that  a  second  mortgagee  should  come  into  Court  against 
the  first  mortgagee  without  making  the  mortgagor  or  his  heir  a  party. 
The  natural  decree  is,  that  the  second  mortgagee  shall  redeem  the  first 
mortgagee,  and  that  the  mortgagor  shall  redeem  him  or  be  foreclosed."  '^ 
The  sarce  rule  was  confirmed  by  Lord  Eldon,  in  Palk  v.  Lord  Clinton,^ 
and  has  ever  since  been  acted  upon  as  the  rule  of  the  Court.* 

But  although  a  second  mortgagee  seeking  to  redeem  a  first  mortgagee, 
must  make  the  mortgagor  or  his  heu-  a  party,  3-et  he  may,  if  he  please, 
foreclose  the  mortgagor  and  a  third  mortgagee,  without  bringing  the  first 
mortgagee  before  the  Coui't,  because  b^'  so  doing  he  merel}'  puts  him- 
self in  the  place  of  the  mortgagor  and  subsequent  mortgagee,  and  leaves 
the  first  mortgagee  in  the  situation  in  which  he  stood  before.^  And  if, 
in  such  a  case,  he  makes  the  prior  mortgagee  a  party,  he  must  offer  to 
redeem  him.®  For  the  same  reason  it  has  been  held  that  a  third  mort- 
gagee buj'ing  in  the  first,  need  not  make  the  second  mortgagee  a  party 
to  a  bill  to  foreclose  the  mortgagor.''     Upon  the  same   ground   it   is 


1  Thompson  v.  Baskerville,  3  Ch.  Rep. 
215;  Farmer  t\  Curtis,  2  Sim.  466;  and  see 
Hunter  v.  Macklew,  5  Hare,  238. 

2  Fell  V.  Brown,  2  Bro.  C  C.  276. 
8  12  Ves.  48. 

4  Storv  Eq.  PI.  §§  84,  186,  195;  see  Hal- 
lock  V.  Smith,  4  John.  Ch.  649;  4  Kent,  186. 
In  a  suit  for  the  foreclosure  of  a  mortgage  of 
real  estate,  claimed  as  a  homestead,  the  wife 
being  a  necessary  party  to  a  full  adjustment 
of  the  controversy,  should  be  allowed  to 
intervene.  Sargent  v.  Wilson,  5  Cal.  504. 
So  the  wife  should  be  made  a  party  to  a  bill 
to  foreclose  a  mortgage  executed  ty  her  and 
her  husband.  Johns  v.  Reardon,  3  Md.  Ch. 
57.  In  a  bill  to  redeem  by  a  widow,  who  is 
entitled  to  dower  in  her  husband's  lands,  sub- 
ject to  a  mortgage  executed  in  his  lifetime,  in 
wiiich  she  joined  to  relea-se  dower,  she  may 
join  as  a  co-defendant  to  the  mortgagee,  one 
who,  after  the  execution  of  the  mortgage, 
purchased  her  husband's  interest  in  the  land. 
McCabe  v.  Bellowes,  1  Allen,  269. 

5  Richards  v.  Cooper,  5  Beav.  304;  Lord 
Hollis's  ease,  cited  3  Ch.  Rep.  86;  Rose  «. 
Page,  2  Sim.  471;  Brisco  v.  Keiirick,  1  C.  P. 
Coop.  t.  Cott.  371;  and  see  Arnold  v.  Baiu- 
brigge,  2  Ue  G.,  F.  &  J.  92;  Audslev  v. 
Horn,  26  Beav.  195;  1  De  G.,  F.  &  J.  226; 
see  Person  v.  Merrick,  5  Wis.  231;  Wright 
V.  Bundv,  11  Ind.  398. 

«  Gordon  v.  Horsfall,  5  Moore,  393;  11 
Jur.  569. 

7  [The  rule  seems  to  be  that,  although 
jTior  and  subsequent  incumbrancers  are  prop- 
er, they  are  not  indispensable  parties.  Ante, 
194,  note  6.  A  second  mortgagee  may  file 
a  bill  of  foreclosure  against  the  mortgagor 
and  tiiird  mortgagee,  without  making  the  first 
mortgagee  a  i«irty:   Rose   v.   I'age,  2  Sim. 


471 ;  or  against  the  mortgagor  alone :  White 
V.  Holman,  32  Ark.  753.  So,  a  bill  may  be 
tiled  to  obtain  payment  of  an  annuity  charged 
on  land,  without  making  the  prior  annuitants 
parties.  Uelabere  v.  Norwood,  3  Swanst.  144, 
note.  So,  to  a  bill  of  foreclosure,  prior  judg- 
ment creditors  are  not  indispensable  parties. 
Rundell  v.  Marquis  of  Donegal,  1  Hogan, 
308;  Post  i;.  Mackall,  3  Bland,  495;  Wake- 
man  V.  Grover,  4  Paige,  23.  Nor,  if  made 
parties,  are  their  rights  affected  where  their 
lien  is  not  assailed  in  the  bill.  Farmers' 
Natl.  Bk.  V.  Llovd,  3  Stew.  Eq.  442;  Frost 
f.  Koon,  30  N.  Y.  428.  So,  of  prior  encum- 
brancers upon  realty  which  the  bill  seeks  to 
subject  to  the  debts  of  the  deceased  owner. 
Parker  v.  Fuller,  1  R.  «&  M.  656.  So,  of 
subsequent  encumbrancers.  Needier  v.Deeble, 
1  Ch.  Cas.  199;  Rosecarrick  v.  Barton,  1  Ch. 
Cas.  217;  Greshold  v.  Marsham,  2  Ch.  Cas. 
171;  Cockes  v.  Sherman,  2  Freem.  13;  S.  C. 
3  Ch.  Rep.  83;  Lomax  v.  Hide,  2  Vern.  185; 
Draper  v.  Jennings,  2  Vern.  518  ;  God- 
frey V.  Chadwell,  2  Vern.  601  ;  Morret 
V.  Westerne,  2  V^ern.  663;  Carroll  v.  Kersh- 
ner,  47  Md.  262  ;  Leonard  v.  Groome, 
47  Md.  499.  Ill  view  of  some  of  these  deci- 
sions, which  he  cites,  and  after  coniiiu'iitiiig 
on  the  language  of  Marshall  C.  J.  in  Finley 
V.  Bank  of  United  States,  11  Wheat.  306,  Mr. 
Justice  Curtis  says:  "We  consider  the  true 
rule  to  be,  that  where  it  is  the  object  of  the 
bill  to  procure  a  sale  of  the  land,  and  tlie 

Erior  encumbrancer  holds  the  legal  title,  and 
is  debt  is  payable,  it  is'proper  to  make  him 
a  party  in  order  that  a  sale  may  be  made  of 
the  whole  title.  In  this  sense,  and  for  this 
purpose,  lie  m;iy  be  correctly  said  to  be  a 
necessary  partj',  that  is,  necessary  to  such  a 
decree.    But  it  is  in  the  power  of  the  Court 
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unnecessary,  in  a  bill  b}^  creditors  or  incumbrancers  for  the  sale  of  an 
estate,  to  make  annuitants,  or  other  prior  incumbrancers,  parties  ;  and 
so,  in  a  suit  for  the  execution  of  a  trust  b}-  those  clahning  the  ultimate 
benefit  of  the  trust  after  the  satisfaction  of  prior  charges,  it  is  held  not 
to  be  necessary  to  bring  before  the  Court  the  persons  claiming  the  bene- 
fit of  such  prior  charges  ;  and,  therefore,  to  a  bill  for  the  api)lication  of 
a  surplus  after  payment  of  debts  or  legacies,  or  other  prior  incumbran- 
ces, the  creditors,  legatees,  or  incumbrancers  need  not  be  parties.* 

*Under  the  provisions  of  the  late  Act  above  referred  to  with  *215 
regard  to  trustees  rei)resenting  their  cestui  que  trusts,^  it  has  been 
held,  that  when  the  mortgaged  estate  was  vested  in  trustees,  who  also, 
as  executors  of  a  will  or  otherwise,  were  the  persons  who  would  be  in 
possession  of  the  funds  for  payment  of  the  mortgage  debt,  they  might 
properly  represent  the  beneficiaries,-^  but  that  when  this  was  not  the 
case,  the  cestui  que  trusts,  or  some  of  them,  must  be  before  the  Court.^ 

When  the  mortgagor  has  become  bankrupt,  he  is  not  a  necessary 
party  to  a  suit  for  foreclosure,  even  if  the  assignees  disclaim ;  *  though 
the  last  proposition  appears  to  have  been  doubted  by  Sir  James  Wig- 
ram  V.  C.^ 

The  same  principle  which  calls  for  the  presence  of  all  persons  hav- 
ing an  interest  in  the  equity  of  redemption  in  the  case  of  bills  to  redeem 
a  mortgage,  requires  that  where  a  mortgagee  seeks   to  foreclose  the 


to  order  a  sale  subject  to  the  prior  encum- 
brances." Hagan  v.  Walker,  14  How.  37. 
And  see  Young  v.  Montgomery  &  Eufaula 
R.  Co.,  2  Woods,  60G;  Western  Ins.  Co.  v. 
Eagle  Fire  Ins.  Co.,  1  Paige,  284.  The  same 
rules  apply  to  a  bill  by  a  judgment  creditor 
to  reach  the  interest  of  the  debtor  in  the 
mortgaged  property.  Hudnit  v.  Nash,  1  C. 
E.  Green,  550;  Cloud  v.  Hamilton,  3  Yer. 
81;  Stark  «.  Cheathem,  3  Tenn.  Ch.  300. 
On  the  strength  of  the  early  English  cases 
ibove  cited,  it  has  been  held  in  Tennessee 
hat  neither  the  creditors  of  the  mortgagor, 
■Aor  purchasers  from  him,  nor  prior  mort- 
jjagees,  nor  subsequent  mortgagees,  are  abso- 
lutely necessary  parties  to  a  hill  of  foreclosure 
by  sale  of  the  mortgagwl  ])remises,  or  the 
enforcement  of  a  vendor's  lien.  Mims  v. 
Minis,  1  Hum.  425;  Rowan  v.  Mercer,  10 
Humph.  363;  Fletcher  v.  Coleman,  2  Head, 
388;  Wilkes  v.  Smith,  4  Heisk.  86.  But  a 
prior  mortgagee  is  a  proper  party  where 
there  is  substantial  doubt  as  to  tiie  amount  of 
the  prior  mortgage  debt,  or  to  have  an 
account  of  rents  if  he  has  been  in  possession. 
Jerome  v.  McCarter,  94  U.  S.  73G;  Trulock 
V.  Kobev,  15  Sim.  265;  Havs  v.  Cornelius,  3 
Tenn.  Ch.  461.] 

8  Ld.  Red.  175.  [Upon  a  bill  to  foreclose, 
the  mortgagor  is  ordinarily  a  necessary  party : 
Kunkel  «.  Markell,  26  Md.  407;  Hallock  "«. 
Smith,  4  .John.  Ch.  449  ;  Farmer  v.  Curtis, 
2  Sim.  466;  Worthington  v.  Lee,  2  Bland, 
678  ;  and  his  heir,  or  devisee,  if  he  be 
dead :  McGown  v.  Yorks,  6  John.  Ch. 
460.  So  is  the  purchaser  of  the  mortgaged 
lands,  if  iu  possession.   Noyes  v.  Hall,  97  U. 


S.  68.  But  the  mortgagor  is  not  a  necessary 
party,  if  he  has  sold  and  conveyed  the  mort- 
gaged premises  to  a  third  person :  Parker  v. 
Small,  58  Ind.  349;  Williams  v.  Smith,  49 
Me.  564  ;  nor  if  his  equity  of  redemption 
has  been  sold  in  inintum  ;  thougli,  if  made  a 
party  in  such  case,  he  may  set  u|)  the  defence 
of  usury:  Andrews  r.  Stclle,  7  il-  E.  Green, 
478.  And  a  decree  of  foreclosiire  against  a 
mortgagor  will  not  affect  his  grantee  who  is 
not  made  a  party;  but  equity  will  not  enforce 
the  right  to  redeem  in  favor  of  tiie  grantee 
against  a  superior  equity,  or  where  its  en- 
forcement would  be  ineciuitable.  Mulvev  v. 
Gibbons,  87  111.  367.  After  the  mortgagor 
has  sold  the  premises,  he  cannot  maintain  a 
bill  to  redeem.  PiiiJlips  v.  Leavitt,  54  Jle. 
405.  And  see,  where  ttie  mortgagee  has  sold, 
infra,  260,  n.  5,  277.] 
■  1  15  &  10  Vic.  c.  86,  §  42. 

2  Hanman  v.  Kilcv,  9  Hare  App.  40 ;  Sale 
r.  Kitson,  3  De  G.,  "M.  &  G.  119;  17  Jur. 
170;  10  Hare  Ap]).  50;  Wilkins  v.  Reeve«i,  3 
W.  R.  305;  L.  R.  3  Kq.  494,  V.  C.  W. ;  Mar- 
riott V.  Kirkham,  3  (Jiff.  536;  8  .lur.  N.  S.  379. 

3  Goldsmitli  V.  Stonehewer.  9  Hare  A])p. 
38;  17  Jur.  199;  Young  v.  Ward,  10  Hare 
App.  58;  Cropper  v.  Mellersh,  1  .Jur.  N.  S. 
299,  V.  C.  S. ;  and  see  Siffken  v.  Davis,  Kay 
App.  21 ;  Wilkins  v.  Reeves,  supra  ;  Tiider  c. 
Morris,  1  Sm.  &  G.  503;  Watters  v.  Jones,  6 
Jur.  N.  S.  530,  V.  (;.  S. 

4  Collins  V.  Shirley,  1  R.  &  M.  638;  Ker- 
rick  V.  Saffery,  7  Sim.  317;  see  also  Cash  v. 
Belcher,  1  Hare,  310;  6  Jur.  190;  Ford  v. 
White,  16  Bcav.  120. 

5  Singleton  v.  Cox,  4  Hare,  326. 
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mortgagor,  he  should  bring  before  the  Court  all  persons  claiming  an 
interest  in  the  mortgage  ;  ®  therefore,  a  derivative  mortgagee  must  make 
the  original  mortgagee,  or,  if  dead,  his  representative,  a  part^'  to  a  bill 
against  the  mortgagor  for  foreclosure.'' 

If,  however,  a  mortgagee  has  assigned  or  conveyed  away  from  him- 
self, not  only  the  mone}-  due  on  the  mortgage,  but  also  the  mortgaged 
premises,  the  assignee  ma}',  as  we  have  seen,  foreclose  without  making 

the  original  mortgagee  a  party, ^  and  upon  the  same  principle,  it 
*216     ma}'  also  be  inferred,  from  the  case  of  Renvoize  *v.    Cooper ^^ 

that  where  a  mortgagee  has  devised  his  interest  in  the  mortgage 
in  such  a  manner  as  to  pass  not  only  the  mortgage  money  but  the  estate 
mortgaged,  the  d(!visee  alone  may  foreclose  without  making  the  heir-at- 
law  of  the  original  mortgagee  a  party, ^  unless  he  claims  to  have  the  will 
established ;  ^  in  which  case  he  must  be  made  a  defendant,  because  it 
has  been  held  that  a  devisee  and  heir  cannot  join  in  the  same  suit,  even 
upon  an  allegation  that  they  have  agreed  to  divide  the  matter  in  ques- 
tion between  them.* 

The  rule  which  requires  that  all  parties  interested  in  the  object  of  a 
suit  should  be  parties  to  the  bill,  applies  to  all  cases  in  which  an 
account  is  sought  against  a  defendant.  One  person  cannot  exhibit  a 
bill  against  an  accounting  party  without  bringing  before  the  Court  all 
persons  who  are  interested  in  ha ^'ing  the  account  taken,  or  in  the  result 
of  it,  otherwise  the  defendant  might  be  harassed  by  as  many  suits  as 
there  are  parties  interested  in  the  account.^  Thus,  in  a  suit  for  a  part- 
nership account,  or  for  a  share  of  a  partnership  adventure,  it  is  in  gen- 
eral necessary  that  all  persons  having  shares  in  the  same  adventure 
should  be  parties,*'  and  a  residuary  legatee  seeking  an  account  and  share 
of  the  residue,  must  bring  before  the  Court  all  the  parties  interested 

6  See  Story  Eq.  PI.  §  199;  4  Kent,  186;  8  Lewis  v.  Nangle,  2  Ves.  631. 

"Western   Reserve  Bank  v.  Potter,  1  Clarke,  *  Cholmondeley  v.  Clinton,  1  T.  &  R.  10-1, 

432.      [Where   a   tenant   in   common  of   an  116. 

equity  of   redemption    has    ntit   been   made  6  McCabe  i'.  Bellowes,  1  Allen,  269,  270; 

a  party  to  foreclosure  proceedinffs,   his  sub-  New  England,  &c..  Bank  v.  Newport  Steam 

sequent   written   consent    to    be   made    and  P'actory,  6  K.  1. 1.")4.     [See  Buie  ?;.  Mechanics' 

treated  as  a  party,  and  to  execute  a  release  of  Building  Association,  74  N.  C.  117;  Eisher  »>. 

his  interest  to  the  purchaser  under  the  fore-  Hul)bell,  65  Barb.  74.1 

closure,  is  not  equivalent  to  being  actually  a  6  Ireton  v.  Lewis,  Kep.  t.  Finch,  96;  Mof- 
party.  Walbridge  v.  English,  1  Stew.  Ivq.  fatt  v.  Farquharson,  2  Bro.  C.  C  338,  and 
266.  So,  of  the  assignee  of  an  interest  in  Mr.  Belt's  note  (1);  but  it  is  to  be  observed, 
mortgaged  premises.  Kelly  v.  Israel,  11  that  notwithstanding  the  decision  in  this  case, 
Paige,  147.]  they  may  be  made  qwm  parties  by  the  plain- 
'  Hol)art  V.  Aobot,  2  P.  Wms.  643.  tiff  "suing  on  ludialf  of  himself  and  on  tiicir 
8  Miller  v.  Henderson,  2  Stockt.  (N.  .J.)  behalf.  Good  v.  Blewit,  13  Ves.  3'J7;  and  see 
320,  W4.  A  mortgagee  of  land  who  has  as-  Hills  v.  Nash,  1  Phil.  594;  10  .lur.  148;  Cul- 
signed  his  interest  in  the  mortgage  since  the  len  v.  Duke  of  Queensberry,  1  Bro.  C.  C.  101, 
breach  of  the  condition  may  be  included  as  a  and  Mr.  Belt's  note;  Dozier  v.  Edwards,  3 
defendant  in  a  bill  to  redeem.  Doodv  v.  Litt.  72:  Storv  Eq.  PI.  §  166;  Story  PartJi. 
Pierce,  9  Allen,  141.  [In  a  bill  to  foreclose  a  §  449;  CoUyer  Partn.  (Perkins's  ed".)§  361; 
mortgage  on  a  railroad  by  the  trustee,  and  Wells  t'.  Strange,  5  Geo.  22;  JIudgett  v. 
holders  of  the  Ixinds,  who  only  hold  them  as  Gager,  .52  Maine,  541.  [See  Parsons  v.  How- 
collateral  security  for  less  than  the  amount  ard,  2  Woods,  1.]  When  a  bill  in  Equity, 
of  the  bonds,  tfie  assignor  is  a  necessary  brought  by  one  of  four  partners,  against  one 
party.  Ackerson  v.  Lodi  Branch  R.  Co.,  1  only  of  the  other  three,  for  an  account,  &c., 
Stew.  Eq.  542.]  alleges   that   the   other   two   are  net  within 

1  6  Mad.  371.  the  jurisdictifin  of  the  Court;    that    all    the 

2  Graham  v.  Carter,  2  Hen.  &  M.  6.  others  have  received  their  full  share  of  tlie 
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in  that  residue  : ''  either  active  parties,  by  making  them  plaintiffs 
or  *defendants  to  the  bill;  or  passive  parties,  by  serving  them  *217 
with  notice  of  the  decree.^  And  so,  where  a  moiety  of  a  residue 
was  given  to  one  of  the  dcfeudiuits  for  life,  and,  u[)on  his  decease,  to 
such  persons  as  she  should  ap[)oint,  and,  in  default  of  appointment,  to 
certain  other  persons  for  life,  it  was  held  that  the  other  persons, 
although  their  interests  depended  upon  such  a  remote  contingency, 
ought  to  be  before  the  Court. - 

Upon  the  same  principle  it  is,  that  in  suits  by  next  of  kin  against  a 
personal  representative  for  an  account,  the  Court  requires  that  all  the 
next  of  kin  should  be  parties  to  the  suit,^  in  the  same  manner  as  in  the 
case  of  residuar}'  legatees ;  either  as  plaintiffs  or  defendants  to  a  bill, 
or  by  being  served  with  notice  of  the  decree.*  It  is  to  be  observed, 
that  in  all  ^  cases  where  the  parties  claim  under  a  general  description. 


partnership  effects;  and  that  the  defendant 
has  received  much  more  than  his  share,  and 
the  plaintiff  much  less;  a  demurrer  to  the 
bill,  for  non-joinder  of  the  other  partners  as 
defendants,  will  not  be  sustained.  Towle  v. 
Pierce,  12  Met.  329;  see  Story  Eq.  PI.  §  78; 
Vose  V.  Philbrook,  .3  Story,  335;  Lawrence  v. 
Rokes,  53  Maine,  110,  116;  Mallow  v.  Hinde, 
12  Wheat.  193;  Fuller  v.  Benjamin,  23  Maine, 
255;  Mudgett  v.  Gager,  52  INIaine,  541. 

Representatives  of  a  deceased  partner 
should  be  made  parties  to  a  bill  to  dissolve  a 
partnership,  and  the  bill  may  be  amended  for 
that  purpose.  Buchard  v.  Boyce,  21  Geo.  6. 
[So,  the  administrator  and  heirs  of  a  deceased 
partner  are  necessary  parties  to  a  bill  filed  by 
a  surviving  partner  to  administer  lands  bought 
with  partnership  funds.  Whitney  v.  Cotton, 
53  Miss.  G89.  But  the  surviving  partner  ma}'' 
sell  and  convey  firm  realty,  and  the  title  to 
the  purchaser  will  be  good,  whether  the  sale 
be  required  to  pay  debts  or  not.  Solomon 
V.  Fitzgerald,  7  Heisk.  552.  And  a  surviv- 
ing partner  may  sue  a  firm  debtor  for  an  ac- 
count without  making  the  representatives  of 
the  deceased  partner  parties.  Haig  v.  Gray, 
1  De  G.  &  S.  741.]  To  a  claim  seeking  pay- 
ment of  a  partnership  debt  out  of  the  assets 
of  a  deceased  partner,  the  surviving  partner 
is  a  necessary  party.  Hills  y.  M'Rea,  5  Eng. 
Law  &  Eq.  23.3.  So  the  heirs  of  a  deceased 
partner  must  be  parties  when  a  sale  of  real 
estate  is  sought  for  the  payment  of  firm  debts. 
Pugh  V.  Currie,  5  Ala.  446;  Lang  v.  Waring, 
25  Ala.  625;  Andrews  v.  Brown,  21  Ala.  437. 

'  Parsons  v.  Neville,  3  Bro.  C.  C.  305.  In 
Cockburn  v.  Thompson,  16  Ves.  328,  Lord 
Eldon  said,  this  admits  of  exception,  where 
it  is  not  necessary,  or  inconvenient.  Story 
Eq.  PI.  §  89,  and  notes,  §  21)3,  204;  Pritchartl 
V.  Hicks,  1  Paige,  253;  Sheppard  v.  Starke, 
3  Munf.  29;  Brown  v.  Ricketts,  3  John.  Ch. 
53.1;  Davoue  v.  Fanning,  4  John.  Ch.  199; 
West  V.  Randall,  2  Mason,  181,  190-199; 
Husoni).  M'Kenzie,  Dev.  Eq.  463;  Arendell  v. 
Blackwell,  ib.  354;  Bethel  v.  Wilson,  1  Dev. 
&  Bat.  Eq.  610.  In  Brown  v.  Ricketts,  3 
John.  Ch.  553,  Mr.  Chancellor  Kent  seems  to 
have  thought,  that  all  the  residuary  legatees 


should  be  technically  parties  by  name.  So 
in  Davoue  v.  Fanning,  4  Jolin.  Ch.  199.  It 
has,  however,  been  intimated  and  maintained 
in  other  cases  that  a  residuary  legatee  might 
sue  in  behalf  of  himself  and  all  others,  with- 
out making  them  technically  parties.  See 
Kettle  V.  Crary,  1  Paige,  417,  419,  420,  and 
note;  Ross  ».  Crary,  1  Paige,  416;  Hal  left  ■«. 
Hallett,  2  Paige,  19,  20;  Egbert  v.  Woods,  3 
Paige,  517.  Rule  1,  adopted  in  15  &  16  Vic. 
c.  86,  provides  that  "  any  residuary  legatee 
or  next  of  kin  may,  without  serving  the  re- 
maining residuary  legatees  or  next  of  kin, 
have  a  decree  for  the  administration  of  the 
personal  estate  of  a  deceased  person." 

1  15  &  16  Vic.  c.  86,  ^  42,  rr.  1,  8. 

2  Sherrit  v.  Birch,  3  Bro.  C.  C.  229  (Per- 
kins's ed.  note);  Davies  v.  Davies,  11  Eng. 
Law&Eq.]99;  Leiuighaii  v.  Sniitli,  2  Phil. 
301;  11  Jur.  503;  but  not  when  the  share  has 
been  ascertained  and  invested.  Smith  v. 
Snow,  3  Mad.  10;  Hares  v.  Stringer,  15 
Beav.  206;  see  also  Grace  v.  Terrington,  1 
t!oll.  3.  A  contingent  interest  depending  on 
the  event  of  a  suit  is  not  siuh  an  interest  as 
to  make  the  person  having  it  a  necessary 
party.  Barbour  v.  Whitlock.  4  Monroe,  18o"; 
see  Reid  v.  Vandcrheyileu.  5  Cowen,  719. 

3  See  Hawkins  r.  Hawkins,  1  Hare,  543, 
546;  6  Jur.  638,  explaining  Caldecolt  v.  Cal- 
decott,  C.  &  P.  183;  5  Jur.  212;  and  see 
Shuttleworth  v.  Howarth,  C.  &  P.  230;  5 
.lur.  499;  Noland  ?'.  Turner,  5  J.  J.  Marsh, 
179;  West  u.  Randall,  2  i^Iason.  181;  Kellar 
V.  Beclor,  5  Monroe,  573;  t)ldham  r.  Collins, 
4  J.  J.  Marsh,  50:  Story  Kq.  I'l.  §  89,  and 
cases  cited;  see  also  Rule  1  in  preceding 
note  1. 

4  15  &  16  Vic.  c.  86,  §  42,  rr.  1,  8. 

6  Where  one  of  the  next  of  kin  of  an  in- 
testate, who  died  in  India,  procured  letters  of 
administration  to  his  efTects  here,  it  was 
held  that  he  might  sue  the  person  who  had 
taken  out  an  Indian  administration,  and 
liad  afterwards  come  to  this  country,  without 
making  the  rest  of  the  next  of  kin  parties. 
Sandilands  v.  Innes,  3  Sim.  264;  but  see 
Story  Eq.  PI.  §  179;  Story  Conf.  Laws,  §§  513, 
514. 


207 


*218  OF  PARTIES  TO   A  SUIT. 

or  of  being  some  of  a  class  of  persons  entitled,  the  Court  would  not 
formerly  make  a  decree  without  being  first  satisfied  that  all  the  indi- 
\  iduals  of  the  class,  or  who  came  under  the  general  description,  were 
before  it.  For  this  purpose  the  Court,  in  cases  of  this  description, 
before  directing  an  account,  or  other  relief  prayed  by  the  bill,  referred 
it  to  one  of  the  Masters  to  inquire  who  the  individuals  of  the  class,  or 
answering  the  general  description,  were  ;  and  then,  if  it  turned  out  that 
any  of  them  were  not  before  the  Court,  the  plaintiff  must  file  a  supple- 
mental bill,  for  the  purpose  of  bringing  them  in  before  the  cause 
*218  *was  finally  heard.^  And  according  to  Sir  James  Wigram  V.  C. ,  in 
an  administration  suit,  in  which  inquiries  are  necessary  to  ascer- 
tain who  are  the  parties  beneficially  interested  in  the  estate,  it  is  irregu- 
lar to  direct  the  accounts  to  be  taken  until  after  the  inquiries  have  been 
made,  and  the  Master  has  made  his  report.  But  where  the  parties 
interested  are  the  children  of  a  party  to  the  suit,  or  are  persons  of  a 
class  in  such  circumstances,  that  the  Court  may  be  reasonably  satisfied, 
at  the  hearing,  that  all  parties  beneficially  interested  are  parties  to 
the  record,  the  Court  may,  at  the  time  of  directing  the  inquiries,  also 
order  that,  if  the  Master  shall  find  that  all  the  persons  beneficially 
interested  are  parties  to  the  suit,  he  do  then  proceed  to  take  the 
account ;  this  is,  however,  an  irregularity  ;  and  the  Court  will  not  make 
the  order  in  that  form,  unless  it  be  reasonably  clear  that  all  the  persons 
interested  are  parties.^  Under  the  present  practice  of  the  Court,  how- 
ever, it  being  no  longer  necessary  to  make  all  the  residuary  legatees  or 
next  of  kin  parties  for  the  purpose  of  the  decree,  although  it  is  usual 
still  to  direct  such  an  inquiry  as  above  mentioned,  yet  it  should  not  in 
terms  be  made  preliminary  to  taking  the  accounts,  in  order  that  the 
Judge's  discretion  to  proceed  in  the  absence  of  the  parties  may  not  be 
fettered.  2 

In  like  manner  as  in  the  case  of  residuary  legatees  and  next  of  kin, 
one  legatee  interested  in  a  legacy  charged  upon  real  estate,  one  of  the 
persons  interested  in  the  proceeds  of  real  estate  directed  to  be  sold,  or 
one  residuary  devisee  or  heir,  may  have  an  administration  decree, 
without  making  the  others  of  the  class  parties  in  the  first  instance ; 
though  they  must  be  served  with  notice  of  the  decree.* 

The  rule  that  all  persons  interested  in  an  account  should  be  made 
parties  to  a  suit  against  the  accounting  party,  will  not  apply  where  it 

1  But  see  Waite  v.  Templer,  1  S.  &  S.  319;  tion,  and  in  all  cai«es  in  the  nature  of  trusts, 

Storv  Eq.  PI.  §  'JO,  and  notes.     But  one  of  sev-  any  person  may  sue  on  behalf  of  himself  and 

eralof  the  next  of  kin  of  an  intestate,  entitled  of  "all  persons  having  the  same  interest." 
to  distribution,  mav  sue  for  his  distributive  2  Baker  v.    Harwood,   1    Hare,    327;    see 

share  without  maliinfc  the  other  distributees  also  Hawkins  v.   Hawkins,   1   Hare,  543;  6 

parties,  if  the  latter  are  unknown,  or  cannot  .Tur.  638:  Sav  v.  Creed,  3  Hare,  455;  8  Jur. 

be  found,  and  that  fact  is  charged  in  the  bill.  8i)3;  Phillipson  v.  Gatty,  6  Hare,  26;  12  #ur. 

76.     In  such  case  the  bill  mav  pro])erlv  be  430. 

filed  on  behalf  of  the  plaintiff,  "and  also  of  all  8  Seton,  188;  Ord.  XXXV.  18;  and  as  to 

the  other  persons  who  mav  be  entitled  as  dis-  evidence  necessary   to   support   such   an   in- 

tributees.     /b.     Rule  5  adopted  in  15  &  16  quiry,  see  Miller  v.  Priddon,  1  M'N.  &  G. 

Vic.  80,  provides   that  "  In  all  cases  of  suits  687. 
for  the  protection  of  property  pending  litiga-  4  15  &  16  Vic  c.  86,  §  42,  rr.  2,  3,  8. 
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appears  that  some  of  the  parties  interested  in  such  account  have  been 
accounted  with  and  paid  ;  thus,  in  the  case  of  a  bill  by  an  infant  cestui 
qxie  trust  coming  of  age,  for  his  share  of  a  fund,  it  is  tlie  constant 
practice  to  decree  an  account  without  requiring  the  other  cestui 
que  trusts  who  have  come  of  age  before,  *  and  have  received  their  *219 
shares,  to  be  before  the  Court.^  And  in  the  case  of  a  partner- 
ship, where  a  bill  was  filed  against  factors  by  the  persons  interested  in 
one  moiety  of  a  cargo  of  tobacco,  for  a  discovery  and  account  as  to 
that  moiety,  without  making  the  person  interested  in  the  other  moiety 
a  party,  and  it  appeared  that  tlie  defendants  had  distinguished  in  their 
accounts  between  him  and  the  plaintiffs,  and  had  divided  the  funds, 
and  kept  separate  accounts,  the  Court  held  that  the  owner  of  the  other 
moiety  was  not  a  necessary  party  to  the  suit.'^  And  where  A.,  B.,  C, 
being  partners  together,  A.  agreed  with  D.  to  give  him  a  moiety  of  liis 
share  in  the  concern,  it  was  held  that  an  account  miglit  be  decreed 
between  A.  and  D.  without  making  B.  and  C.  parties.'  It  is  also  held, 
that  to  a  bill  by  a  person  entitled  to  a  certain  aliquot  portion  of  an 
ascertained  sum  in  the  hands  of  trustees,  the  co-cestui  que  trusts  are  not 
necessary  parties.*  In  some  cases  where  a  party  having  a  joint  interest 
with  the  plaintiffs  in  the  taking  of  an  account  has  been  abroad,  the 
cause  will  be  allowed  to  go  on  without  him  ;  ^  thus,  in  the  Exchequer, 
where  a  bill  was  filed  by  some  of  the  children  of  a  freeman  of  London, 
who  was  dead,  for  an  account  and  division  of  his  personal  estate,  and 
it  appeared  that  one  of  the  children  was  beyond  sea,  the  Court  was 
moved  that  they  might  hear  the  cause  without  him  ;  and  that  if  it 
appeared  that  he  had  any  right,  he  might  come  before  the  deputy 
remembrancer  on  the  account ;  and  though  no  precedent  was  produced 
of  such  an  order,  the  Court  gave  liberty  to  hear  the  case  without  him.^ 
The  question  whether  a  trustee  of  an  estate  can  be  called  upon  by  a 
purchaser  of  a  portion  of  an  estate  sold  to  different  persons  under  a 
trust  for  sale,  without  bringing  all  the  other  persons  interested  in  the 
same  estate  before  the  Court,  was  discussed  before  Lord  Eldpn,  in  the 
case  of  Goodson  v.  Ellison.'^    In  that  case  the  persons  beneficiall}'  in- 

1  D'Wolf  y.  D'Wolf,  4  R.   I.  450.     So  3  Brown  v.  De  Tastet,  Jac.  284;  see  also 
where  the  division  of  an  estate  in  pursuance      Bray  v.  Fromont,  6  Mad.  5. 

of  a  will,  is  not  to  be  made  at  one  and  the  *"  Perry  v.  Knott,  .5  Beav.  203;  Smith    r. 

same  time,  but  at  the  several  periods  when  Snow,  3  Mad.  10;  Story  Eq.  PI.  §§  207,  212; 

any  one  or  more  of  the  legatees  shall  separate  Hares  7-.   Stringer,   1.5  Beav.  206;  Lenaghan 

from  the  testator's  family,  it  is  not  necessary  v.  Smith,  2  Phil.  .301;  11  Jnr.  .503;  Hunt  v. 

that  all  the  legatees  be  made  parties  to  each  Peacock,  6  Hare,  .361;  11  .Jur.  555. 
suit  in   Chancery   for   a  division;   but  only  5  Story  Eq.  PI.  §§  78-8!t,  and  cases  cited: 

those  entitled  to"  participate  in  the  division  Milligan  v.   Milledgc,   3  Craiich,  220;  West 

then  in  question.     Branch  v.  Booker,  3  Munf.  v.    Randall,    2    Mason,    196;    Weymouth   v. 

43.     So  where  it  appeared,   that  some  of  the  Boyer,  1  Sumner's  Ves.   416,   note  (c),  and 

legatees    had    obtained  decrees,  in   another  cases  cited;  Towle  v.  Pierce,  12  Met.   329; 

suit,  for  their  portions,  it  was  proper  to  dis-  Story  Eq.    PI.   §  78;  Vose  v.    Philbrook,  3 

miss  the  bill  as  to  them,  thev  having  been  Story,   335;   onte,   216,    note;    Lawrence    r. 

made  .defendants.     Moore  v.   Beauchamp,   5  Rokcs,  53  Maine,  110;  Miidgett  v.  Giiger,  52: 

Dana,  71.  l^Iaine,   541;  [Palmer  v.  Stevens,  100  Mass. 

2  Weymouth  v.  Boyer,  1  Ves.  J.  416;  see  461.] 

also  Anon.,  2  Eq.  Ca.  Ab.  166,  pi.  7;  Hills  v.  6  Rogers  v  Linton,  Bunb.  200. 

Nash,  1  Phil.  594,  597;  10  Jur.  148.  7  3  Russ.  583,  593,  596. 
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*220  terested  in  an  estate  vested  in  trastees  had,  *  many  3'ears  before 
the  commencement  of  the  suit,  proceeded  to  sell  the  entiret}'  in 
various  lots,  one  of  which  was  purchased  by  the  plaintiff,  and  all  the 
persons  beneficiall}'  interested  joined  in  conveying  it  to  him.  The 
trustee,  he  wever,  did  not  join,  and  upon  his  death  the  legal  estate 
became  vested  in  the  defendants,  upon  whose  refusal  to  convey  without 
the  sanction  of  the  Court,  the  bill  was  filed,  and  a  decree  for  a  convey- 
ance by  the  defendants  was  pronounced  by  Lord  Gifford  M.  R.,  who 
directed  that  they  should  pay  the  costs  of  the  suit.  Upon  appeal,  how- 
ever, to  Lord  Elclon,  his  Lordship  expressed  considerable  doubts  whether 
a  trustee  could  be  called  upon  to  divest  himself  of  a  trust  by  conveying 
different  parcels  of  the  trust  property  at  different  times,  and  whether  it 
was  not  therefore  necessary-  to  have  all  the  other  cestui  que  trusts  before 
the  Court ;  but  upon  re-argument  the  Lord  Chancellor  stated,  that  he 
thought  there  were  parties  enough  before  the  Court  to  enable  him  to 
make  a  decree,  but  as  it  was  the  case  of  an  old  trust,  he  thought  the 
Court  was  bound  to  inquire  into  the  facts,  and  that  the  trustees  had  a 
right  to  have  the  convej'ance  settled  in  the  Master's  office. 

It  is  a  general  rule,  arising  out  of  the  preceding  principles,  admitting 
of  very  few  exceptions,  that  a  trustee  cannot,  under  ordinary  circum- 
stances, institute  proceedings  in  Equity  relating  to  the  trust  property, 
without  making  the  cestui  que  trusts  parties  to  the  proceeding.^  Thus, 
where  a  bill  is  filed  by  trustees  for  sale,  against  a  purchaser,  for  a 
specific  performance  of  the  contract,  the  cestui  que  trusts  of  the  pur- 
chase-money must  be  parties  unless  there  is  a  clause  in  the  trust  deed 
declaring  the  receipt  of  the  trustees  to  be  a  sufficient  discharge,  which 
is  considered  as  a  declaration  by  the  author  of  the  trust,  that  the  re- 
ceipt of  the  persons  beneficially  interested  in  the  produce  of  the  sale 

1  Kirk  V.  Clark,  Prec.  Cha.  275 ;  Lar^e  v.  are  necessary  parties  to  a  bill  bv  their  trustee 

Van  Doren,  1  McCarter  (N.J. ),  208;  Phillip-  for    foreclosure:    Allen    v.    Roll,    10   C.    E. 

son  I'.  Gatty,   6  Hare,  26;  12  Jur.  430;  see,  Green,    103:    but  the  holders    of  bond.s    se- 

however,  Alexander  v.  Cana,  1   De  G.  &  S.  cured  are   not;    Williamson   v.  New  Jersey 

415.     A  mere  nominal  trustee  cannot  bring  a  Southern   R.  Co.,   10  C.  E.  Green,  13.     Nor 

suit,  in  his  own  name,  without  joining  his  is  it  necessary  that  all   the  creditors  secured 

cestui    que    trusts    with    him.      Stilwell    v.  by  a  trust  assignment  should  i)e  made  par- 

M'Neely,  1  Green  Ch.  205;    Sehenck   ».  El-  ties  to  a  suit  by  the  trustee  to  sell  land  for 

lingwood,  3  Edw.  Ch.  175 ;  Helm  v.  Hardin,  the  payment  of  the  debts.     Robinson  v.  Rob- 

2  B.  Monr.  232  ;  Malin  v.  Malin,  2  John.Ch.  inson,"ll  Bush,  174.] 

238:  Fish  v.   Howland,   1   Paige,  20  ;  Bitield  Rule  4,  adopted  in  15  &  16  Vic.  c.  86,  pro- 

r.   Taylor,  1   Beatty,  93;  Story  Eq.  PI.   §§  vides  that  "any  one   of  seyeral   cestui  que 

207.   209;    Busneyi).    Spear,    17  Geo.  223;  ti-iists  under   any  deed  or  instrument  may, 

Hall  V.  Harris,  llTe.xas,  .300  ;  Woodward  v.  without  sending  any  other  of  such  cestui  que 

Wood,  19  Ala.  213;  Richards  v.  Richards,  9  trusts,  have  a  decree  for  the  execution  of  the 

Gray,  313.     Where  a  bill  in  Equity  to  enforce  trusts   of    the    deed    or    instrument;"     see 

the  "specific   performance   of   a   contract   in-  M'Leod  w.  Annesley,  16  Beav.  607;  Jones  u. 

volyes  the  title  of  the  cestui  que  trusts  to  the  James,  9  Hare  App.  80.    The  cestui  que  trusts 

property  in  dispute,  or  where  they  are  inter-  are  not  necessary  parties  to  a  suit  in  which  a 

ested,  not  only  in  tlie  fund  or  estate  respect-  mortgage  for  their  benefit  is  brought  in  ques- 

ing  which  the  question  at  issue  has  arisen,  tion,  —  their  trustees  are  the  projjcr  parties  to 

but  also  in  that  question  itself,  they  are  nee-  represent   them.     New  Jersey,  &c.,    Co.   v. 

essary  parties.     Van  Doren  v.  Robinson,  1  C.  Ames,  1  Beasley  (N.  J.),  507;  Ashton  v.  At- 

E.  Green  (N.  J.),  2.50.     f.\iid  the  cestuis  que  lantic  Hank,  3  Allen,  219,  220;  Shaw  v.  Nor- 

(rust   should  be  joined  with  the  trustee  in  a  folk  County  R.  R.  Co.,   5  Gray,    170,  171; 

suit   for  the  recovery  of  the  trust  prof)erty  :  Wright  v.  Buuily,  4  Ind.  398. 
Elmer  v.  Loper,   10  C.  E.  Green,  475 ;  aiid 
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slijill  not  be  necessary  ;  ^  and  *  where  a  bill  was  filed  by  certain  *221 
persons,  describing  themselves  as  trustees  for  a  society  consisting 
of  a  great  number  of  persons,  for  the  specific  performance  of  an  agree- 
ment entered  into  by  themselves  for  the  benefit  of  the  society,  and  a 
demurrer  was  put  in  because  the  members  of  the  society  were  not 
parlies  to  the  suit,  upon  the  argumert  of  which,  it  was  insisted  that  a 
trustee  could  not  file  a  bill  respecting  the  trust  property,  without  making 
the  cestui  que  trust  a  party ;  and  that,  although  the  members  of  the 
society  were  so  numerous  that  it  was  not  practicable  to  make  all  of 
them  parties,  the  bill  ought  to  have  been  filed  by  some  of  them  on  l)(;half 
of  themselves  and  the  others,  and  that  it  did  not  appear  by  the  bill  that 
the  plaintiffs  were  even  members  of  the  society,  the  demurrer  was  upon 
these  grounds  allowed.^  Upon  the  same  principle,  if  a  mortgagee  dies, 
and  his  heir  files  a  bill  of  foreclosure,  the  executor  of  the  mortgagee 
must  be  a  party,^  because,  although  at  Law  the  legal  right  to  the  estate 
is  in  the  heir,  yet  in  Equit}'  he  is  onl^'  considered  as  a  trustee  for  the 
executor,  who  is  the  person  entitled  to  the  mortgage  money  ;  ^  and  for 
this  reason,  where  the  heir  of  the  mortgagee  had  foreclosed  the  mort- 
gagor without  making  the  executor  of  the  mortgagee  a  party,  and  a  bill 
was  filed  by  the  executor  against  the  h6ir,  the  land  was  decreed  to  the 
executor.*  It  seems,  however,  that  although  the  personal  representative 
is  the  person  entitled  to  receive  the  money,  the  heir  has  a  right  to  say 
that  he  will  pay  off  the  mortgage  to  the  executor,  and  take  the  benefit 
of  the  foreclosure  himself ;  ®  and  for  this  reason  as  well  as  that  before 
stated,  the  heir  of  a  mortgagee  is  a  necessary  party  to  a  bill  of  fore- 
closure by  the  personal  representative,^  unless  the  mortgagee  has  de- 
vised the  mortgaged  estate,  in  which  case,  as  we  have  seen,  his  heir  is 
not  a  necessary  party  to  a  bill  \)y  the  devisee  to  foreclose  the  equity  of 
redemption.' 

There  are  instances  in  which,  under  peculiar  circumstances,  trustees 
are  allowed  to  maintain  a  suit,  without  their  cestui  que  trusts  as  in  the 
case  before  mentioned,  of  trustees  under  a  deed,  by  which  estates  are 
vested  in  them  upon  trusts  to  sell  and  to  appl^'  the  proceeds  amongst 
creditors  or  others,  with  a  clause,  declaring  the  receipt  of  the  trustees 

2  Per  Sir  J.    Leach   V.   C,   Calverly  v.  *  Gobe  v.  Carlisle,  cited  2  Vern.  66. 

Phelp,  6  Mad.  232.  5  Clerkson  r.  Bowvit.  2  Yem.  6(5. 

1  Douglas  V.  Horsfall,  2  S.  &  S.  184.  6  Davis  v.   H(iiiiir-:way,  29  Vt.  4:!8.     The 

2  See  Graham  v.  Carter,  2  Hen.  &  M.  6;  heirs  of  a  deceasi-d  mortgagee  cannot,  how- 
Story  Eq.  PL  §  200.  [A  mortgage  executed  to  ever,  sustain  a  bill  for  foreclosure,  but  it  must 
persons  in  an  official  capacity  may  be  fore-  be  brought  in  the  name  of  the  executor  or  ad- 
closed  by  their  successors  in  office  in  their  ministrator.  Eoath  v.  Smith,  5  Conn.  I'-Vi. 
own  names,  as  equitable  assignees.  Igle-  [And  the  heir  is  a  necessary  party  to  a  bill 
hart  V.  Bierce,  86  111.  13.3.]  filed  by  the  personal  representative  of  the 

3  Freake  v.  Horsev,  Nels.  93;  2  Freem.  vendor  to  enforce  the  lien  for  unpaid  purohase- 
180,  S.  C;  1  Ch.  Ca.  51,  S.  C. ;  2  Eq.  C.  Ab.  money,  if  the  legal  title  has  ,i,,t  been  made  to 
77,  S.  C;  Dexter  v.  Arnold,  1  Sumner,  113;  the  purchaser.  iMott  r.  Carler.  2tl(iratt.  127. 
Com.  Dig.  Tit.  Chan.,  4  A.  9;  Demarest  v.  So,  if  the  bill  be  to  enjoin  a  sale  of  land  by  a 
Wynkoop,  3  John.  Ch.  145;  Scott  v.  Macfar-  trustee,  on  the  ground  that  the  trust  debt  was 
land,  13  Mass.  309  ;  Grace  v.  Hunt,  Cooke  paid  by  the  debtor  in  his  lifetime.  Stewart 
(Tenn.),  344;  [Jones  v.  Kirkpatrick,  2  Teun.  v.  Jactson,  8  \V.  Va.  29.] 

Ch.  098:  ]  Deun  v.  Spinning,  1  Halst.  471.  ''  KenvoLze  v.  Cooper,  6  Mad.  371- 
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*222  to  be  a  good  discharge  to  the  *  purchasers.^  And  now  by  the 
30th  Order  of  August,  1841,  in  all  suits  concerning  real  estate 
which  is  vested  in  trustees  bj'  devise,  and  such  trustees  are  competent 
to  sell  and  give  discharges  for  the  proceeds  of  the  sale,  and  for  the  rents 
and  profits  of  the  estate,  such  trustees  shall  represent  the  persons 
beneficiall}'  interested  in  the  estate,  or  the  proceeds,  or  the  rents  and 
profits,  in  the  same  manner,  and  to  the  same  extent  as  the  executors  or 
administrators  in  suits  concerning  personal  estate,  represent  the  persons 
])onefieially  interested  in  such  personal  estate  ;  and  in  such  cases  it  shall 
not  be  necessary  to  make  the  persons  beneficially  interested  in  such 
real  estate,  or  rents  and  profits,  parties  to  the  suit.^     But  the  Court 


1  See  Calverly  v.  Phelp,  6  Mad.  229;  as  to 
foreclosure  in  such  cases,  see  post,  S.  0. 
Where  it  appears  on  the  face  of  the  contract 
that  it  was  the  intent  of  the  parties  to  exclude 
the  cestui  que  trust  from  the  necessity  of  tak- 
ing any  part  in  the  transaction  relating  to  the 
management  of  the  trust,  the  cestui  que  trust 
is  not  a  necessary  party.  Bitield  v.  Taylor, 
1  Beat.  91;  S.  C.  1  Moll.  192.  So  where  a 
bill  is  brought  by  the  trustee  to  obtain  pos- 
session of  the  trust  property,  and  the  cestui 
que  trust  has  no  interest  in  the  possession. 
Furguson  v.  Applenhite,  10  Sm.  &  M.  301; 
Ashton  f.  Atlantic  Bank,  .3  Allen,  219,  220. 
A  trustee  may  maintain  a  bill  to  redeem  a 
mortgage,  made  by  himself,  of  the  trust  es- 
tate, without  making  his  cestui  que  trust  a 
party.     Boyden  v.  Partridge,  2  Gray,  190. 

AV'here  a  mortgage  deed  of  land  has  been 
executed  to  a  trustee,  to  secure  the  payment 
of  debts  to  sundry  persons,  the  trustee  may 
maintain  a  bill  to  foreclose,  without  making 
the  cestui  que  trusts  parties.  Swift  v.  Steb- 
bins,  4  Stew.  &  P.  467;  Shaw  v.  Norfolk 
County  R.  R.  Co.,  5  Gray,  170,  171. 

A  conveyance  in  trust  may  be  cancelled  by 
a  decree  in  Equity  though  the  cestui  que  trusts 
be  not  made  parties.  Campbell  v.  Watson,  8 
Ohio,  500. 

[In  a  suit  affecting  a  fund  held  in  trust  for 
a  mother,  for  life,  and  then  to  go  to  her  chil- 
dren, the  trustee  and  mother  sufficiently  rep- 
resent the  fund  to  preyent  an  objection  for 
want  of  parties  preyailing  at  the  hearing. 
Sweet  V.  Parker,  7  C.  E.  (ireen,  4.53.] 

2  This  rule  has  been  adopted  by  the  Su- 
preme Court  of  the  United  States.  Equity 
Rule,  49.  But  it  has  been  abrogated  in  Eng- 
land by  Cons.  Ord.,  Prel.  Ord.  r.  1;  the 
cases  which  it  was  intended  to  meet  being 
included  in  the  more  comprehensiye  enact- 
ments of  15  &  10  Vic.  c.  86,  §  42,  r.  9 ; 
whereby  it  is  provided,  that  in  all  suits  con- 
cerning real  or  personal  estate,  which  is 
vested  in  trustees  under  a  will,  settlement, 
or  otherwise,  such  trustees  shall  represent  the 
persons  beneficially  interested  under  the  trust, 
in  the  same  manner,  and  to  the  same  extent, 
as  the  executors  or  administrators,  in  suits 
concerning  personal  estate,  represent  the  per- 
sons beneficially  interested  in  such  personal 
estate,  and  in  such  cases,  it  shall  not  be  ne- 
cessary to  make  the  persons  beneficially  inter- 
ested under  the  tru<t  parties  to  tlie  suit,  but 


the  Court  may,  upon  consideration  of  the 
matter,  on  the  hearing,  if  it  shall  so  think 
tit,  order  such  persons  or  any  of  them  to  be 
made  parties.  This  rule  is  retrospective,  and 
applies  to  all  suits,  as  well  as  redemption  and 
foreclosure  suits.  Fowler  u.  Boyldon,  9  Hare 
App.  78 ;  Goldsmid  v.  Stonehewer,  9  Hare 
App.  38;  17  Jur.  199;  White  v.  Cliitty,  14 
W.  R.  366,  V.  C.  W.  It  has  been  held  that, 
in  an  administration  suit,  the  trustees  of  set- 
tled shares  sufficiently  represent  their  cestui 
que  trusts.  Densem  v.  Elworthy,  9  Hare 
App.  42.  [And  so,  in  a  suit  to  obtain  a  de- 
claration of  forfeiture,  an  unascertained  class 
taking  on  the  forfeiture,  are  sufficiently  repre- 
sented by  the  trustees.  White  v.  Chitty,  14  W. 
R.  366.  "  So,  where  the  suit  was  for  sale  and 
partition  by  testamentary  trustees.  Stace  v. 
Gage,  8  Ch'.  Div.  451.]  It  has  also  been  held, 
that  executors  with  a  power  of  sale,  and  also 
devisees  in  trust  subject  to  payments  of  debts, 
are  trustees  within  the  rule ;  Shaw  v.  Har- 
dingham,  2  AV.  R.  657,  M.  R.;  Smith  v. 
Andrews,  4  W.  R.  353,  V.  C.  K. ;  but  that  an 
executor  with  only  an  implied  power  of  sale, 
is  not.  Bolton  v.  Stannard,  4  Jur.  N.  S.  576, 
M.  R.;  see,  however,  22  &  23  Vic.  c.  35, 
§§  14j  16.  The  rule  does  not  apply  when  the 
cestui  que  trusts  have  concurred  in  breaches 
of  trust.  Jesse  v.  Bennett,  6  De  G.,  M.  &  G. 
609 ;  2  Jur.  N.  S.  1125.  And  where  an  estate 
is  sold  under  a  decree  of  the  Court,  as  a  general 
rule  (with  a  possible  exception  in  some  cases  of 
extreme  difficulty),  the  Court  will,  in  the  ex- 
ercise of  its  discretion,  require  all  the  persons 
interested  in  the  proceeds  to  be  parties  to  the 
suit ;  or  to  be  served  with  notice  of  the  decree, 
in  order  to  secure  a  proper  and  advantageous 
sale,  and  protect  the  title  of  purchasers  from 
being  open  to  incjuiry  or  impeachment; 
Doody  t'.  Higgings,  9  H^re  App.  32 ;  Pigott 
V.  Pigott,  2  N.  R!  14,  V.  C.  W. ;  and  where- 
ever  the  trustees'  personal  interest  may  pre- 
vent them  protecting  the  interest  of  tlie  cestui 
que  trtists,  the  Court  will  require  the  cestui 
que  trusts,  or  some  of  them,  to  be  made  par- 
ties. Read  v.  Prest,  1  K.  &  J.  183.  Trus- 
tees cannot,  however,  represent  some  of  the 
cestui  que  trusts  in  any  contention  inter  se  ; 
but  only  where  the  contention  is  between  all 
the  cestui  que  trusts  on  the  one  hand,  and  a 
stranger  on  the  other.  Hamond  v.  Walker, 
3  Jur.  N.  S.  680,  V.  C.  W. ;  V&ynav.  Parker, 
L.  R.  1  Ch.  Ap.  327  ;  12  Jur.  N.  S.  221,  L.  JJ. 
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may  upon  consideration  of  the  matter  on  the  hearing,  if  it  shall  so 
think  fit,  order  such  persons  to  be  made  parties.  This  order 
applies,  *  not  only  to  suits  by  persons  claiming  adversely  against  *223 
the  estate,  but  also  to  suits  by  some  of  the  persons  beneficially- 
interested,  seeking  relief  in  respect  of  alleged  misconduct  of  the  trus- 
tees ;  and  in  such  cases,  it  renders  it  unnecessary  that  persons  having 
charges  on  the  estate  should  be  parties.^  It  is  necessary,  however,  that 
the  trustees  who  are  empowered  to  give  discharges,  should  themselves 
be  entitled  to  the  legal  estate,  otherwise  the  order  does  not  appl}',  and 
the  cestui  que  trusts  must  be  made  parties  to  the  suit.^  In  cases,  also, 
where  the  interest  of  the  cestui  que  t7-usts  is  collateral  to  the  riglits 
between  the  plaintiff  and  the  defendant,  a  person  standing  in  the  place 
of  trustee  has  been  allowed  to  maintain  a  suit  respecting  the  trust 
property,  without  making  the  persons  for  whom  he  is  trustee  parties ; 
thus  the  pawnee  of  a  chattel  or  his  representative  may  maintain  a  suit 
for  the  chattel  without  making  the  pawner  a  party.*  And  so  in  the  case 
of  Saville  V.  Tancred^*  where  a  bill  was  brought  for  an  account,  and  for 
the  delivery  of  a  strong-box,  in  which  were  found  jewels,  and  a  note  in 
these  words  :  "Jewels  belonging  to  the  Duke  of  Devonshire,"  in  the 
hands  of  Mr.  Saville,  whose  representative  the  plaintitf  was,  and  in  whose 
possession  they  had  been  for  fifty  3'ears,  and  an  objection  was  taken 
that  the  Duke's  representative  ought  to  have  been  a  part}',  it  was  held 
that  the  plaintiff  might  sustain  the  suit  without  him.^  And  upon  the 
same  principle,  where  one  of  two  trustees  had  been  prevailed  upon  by 
his  co-trustee  to  transfer  the  trust  fund  into  his  name  alone,  and  the 
co-trustee  afterwards  sold  the  stock,  and  received  the  produce,  and 
never  replaced  it ;  upon  a  bill  filed  by  the  trustee  against  his  co-trustee 
to  compel  him  to  replace  the  stock,  a  demurrer  was  put  in,  on  the 
ground  that  the  cestui  qui  trusts  of  the  fund  were  not  made  parties, 
which,  upon  argument,  was  overi'uled.^     And  where  a  trustee  filed  a 

1  Osborne  «.  Foreman,  2  Hare,  656;  8  Jur.  Beav.  262;  and  see  Bridget  v.  Hames,  1  Coll. 
55;  Ward  v.  Bassett,  5  Hare,  179;  see  also,  72;  [see,  also  Butler  v.  Butler,  5  Ch.  Div. 
upon  the  construction  of  this  order,  Cox  v.  554;  S.  C.  on  appeal,  7  Ch.  Div.  116,  where  it 
Barnard,  5  Hare,  25-3;  Lloyd  v-  Smith,  13  was  held  that  one  trustee  could  not  maintain  a 
Sim.  457;  7  Jur.  460;  Miller' 1;.  Huddlestone,  bill  against  a  co-trustee  for  realizing  the  trust 
13  Sim.  467;  7  Jur.  504;  lieeve  v.  Richer,  1  fund  by  sale  of  the  property  in  which  it  is 
De  G.  &  S.  624;  11  Jur.  960;  Jones  v.  How,  invested,  without  bringing  'the  cestuis  que 
7  Hare,  270;  14  Jur.  145.  ti-ust   before  the  Court.      See   also    Luke   v. 

2  Turner  v.  Hind,  12  Sim.  414.  It  seems  Sonth  Kensington  Hotel  Co.,  7  Ch.  Div.  789;] 
doubtful  whether  the  order  applies  to  the  case  Story  F.q.  PI.  §  213,  and  a  discussion  of  this 
of  a  bill  of  foreclosure  of  freeholds  devised  in  subject  in  the  note;  (Cunningham  v.  Pell,  5 
trust  for  sale.  Wilton  v.  Jones,  2  Y.  &  C.  Paige,  607.  [If  the  object  of  the  bill  of  a  tnis- 
244.  tee  be  to  recover  the  fund  with  a  view  to  its 

8  [Or  bv  making  him  a  defendant]   Michi-  administration  by  the  Court,  the  parties  in- 

gan  State  Sank  v.  Gardner,  3  Gray,  305.  terested  must  be  represented.     But  if  it  merely 

*  1  Vcs.  Sen.  101 ;  3  Swanst.  141,  S.  C.  seeks  to  recover  the  trust  moneys,  the  bene- 

6  Storv  Eq.  PI.  §  221.  ficiaries  are  not  necessarv  parties.     Carey  v. 

6  Franco  v.  Franco,  3  Ves.  77;  Bridget  v.  Brown,  92  U.  S.  171;  Adams  v.   Bradlev.  6 

Hames,  1  Coll.   72;   Mav  v.   Selbv,  1  Y.  &  Mich.  346;  Potts  v.  Thames  Haven  and  Dock 

C.  235;  6  Jur.  52;    HorVlev  v.  Fawcett,  11  Co.,  7  Eng.  L.  &  E.  262.     And  the  objection 

Beav.  565  ;  Peake  v.  Ledger,  8  Hare,   313  ;  4  of  the  want  of  parties  must  be  made  eitheh  by 

De  G  &  S.  137  (which  was  the  case  of  execu-  demurrer  or  plea.     Carey  v.  Hmwn,  92  U.  S. 

tors);    Bavnard  v.    WooUey,  20  Beav.   583;  173.]     If  a  trustee  has  fraudulently  or  iraprop- 

see,   howeVer,    Chancellor  'v.   Morecraft,   11  erly  parted  with  trust  property,  the  cestui  que 
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bill  to  foreclose  a  mortgage,  it  being  a  breach  of  trust  to  have 
*224     lent  the   money   *  upon  such  a  security,  it  was  held  that  the 

cestui  que  trusts,  who  had  never  authorized  or  adopted  the  mort- 
gage, were  unnecessary  parties.^  If,  however,  the  cestui  que  trusts  have 
concurred  in  the  breach  of  trust,  one  trustee  cannot  sue  his  co-trustee, 
without  making  them  parties.^ 

And  here  it  may  be  observed,  that  the  pei'sonal  representative  in  all 
cases  represents  the  personal  estate  of  the  deceased,  and  is  entitled  to 
sue  for  it  in  Equity  as  well  as  Law,  without  making  the  residuary  lega- 
tees, or  an}-  other  persons  interested  in  it,  parties  to  the  suit.^  For 
this  reason,  where  a  woman  by  her  will  gave  all  her  personal  estate  to 
her  bastard  child,  and  made  B.  and  C.  her  executors,  and  died;  and 
within  a  short  time  after  the  bastard  died  intestate  ;  upon  a  biU  filed  by 
the  executor  against  a  person  in  whose  hands  the  property  of  the 
mother  was,  praying  for  an  account,  the  defendant  demurred, 
because  the  representative  of  the  bastard  and  the  Attorne3'-General 
were  not  parties  ;  and  the  demurrer  was  oven-uled,  it  being  held  that 
the  executor  was  legally  entitled  to  the  estate  of  his  testatrix ;  and 
though  this  may  be  in  trust  for  another,  yet  as  the  executor  has  the 
legal  title,  he  can  give  a  good  discharge  to  the  defendant.*  And  in 
every  case,  an  executor,  though  a  bare  trustee,  and  though  there  be  a 
residuary  legatee,  is  entitled  to  sue  for  the  personal  estate  in  Equity  as 
well  as  at  Law,  unless  the  cestui  que  trusts  will  oppose  it.^  Where, 
however,  there  has  been  a  great  lapse  of  time  since  the  death  of  the 
testator,  and  it  seems  doubtful  who  are  the  persons  beneficially  inter- 
ested under  his  will,  the  Court  will  not,  as  of  course,  order  pa3Tnent  to 
a  personal  representative  of  funds  recovered  in  the  cause,  but  may 
direct  them  to  be  paid  into  Court. ^ 

So,  also,  assignees  of  bankrupts  or  insolvent  debtors  may  either 
maintain  or  defend  suits  relating  to  the  estates  vested  in  them  as  such 
assignees,  without  the  creditoi-s  for  whom  they  are  trustees  being  made 

parties  to  the  suit.''  Nor  is  it  necessary',  in  such  case,  that  the 
*225     bankrupt  or  insolvent,  though  interested  in  the  residue,  *  should 

be  before  the  Court,^  though,  from  a  decision  in  Vernon's  Re- 

<rMs<  may  proceed  af^ainst  the  trustee  alone,  parte  Ram,   3  M.  &  C  25;  1  Jur.  668 ;  Re 

to  compel  satisfaction  for  the  breach  of  trust,  Malonv,  1  J.  &  H.  249 ;  P(;nnint,'ton  v.  Buck- 

or  he  mav  at  his  election  join  the  assifjnee  ley,  6  flare,  451,  459 ;  llJur.  468 ;  Kdwardsw. 

also,  if  he  were  a  party  to  the  fraud,  or  if  he  Ilarvej',  9  Jur.  N.  S.  453 ;  11  W.  R.  330,  M.  R. ; 

seeks  redress  apainst  him.     Bailev  v.  Ingles,  [Peacock  v.   Saggers,  4  De  G.,  F.  &  J.  406 ; 

2  Paige,  278 ;  West  v.  Randall,  2  Mason,  197 ;  Samson  v.  Samson,  18  W.  R.  530 ;]  and  see 

Franco  v.  Franco,  3  Sumner's  Ves.  75,  note  Adams  v.  Barry,  2  Coll.  285,  where  the  Court 

(a).  required  the  residuary  legatee  to  be  made  a 

1  Allen  V.  Knight,  5  Hare,  272,  277;  10  party. 

Jur.  943.  '  Spragg  v.  Binkes,  5  Ves.  587.     [An  as- 

2  Jesse  V.  Bennett,  6  De  G.  &  G.  609 ;  2  signee  in  bankruptcy  may  maintain  a  suit  to 
Jur.  N.  S.  1125.  set  aside  a  conveyance  by  the  Ijankrupt  in 

8  See  Miles  v.  Da^^s,  19  Miss.  408.  fraud  of  creditors.'    lie  Guniey,  7  Biss.  414; 

4  Jones  r.  Goodchild,  3  P.   Wms.  .33;  see  Cadv  v.    Whaling,   7   Biss.   430;  Johnson  ». 

also  Peake  v.  Ledger,  8  Hare,  313;  Smith  *.  Helinstaedter,  3  Stew.  Eq.  124.1 
bolden,  33  Beav.  262.  ^  De  (ioUs  v.  Ward,  3  P.  Wms.  311,  in 

6  76.48.  notis;  Kaye  v.  Fosbrooke,  8  Sim.  28:  Dvsoii 

6  Loy  V.  Duckett,  1  Cr.  &  Ph.   305;  Ex  v.  Hornby,  7  De  G.,  M.  &  G.  1.     Similarly 
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ports,  it  appears  to  liavc  been  formerly  considered  necessary  in  suits  by 
assignees  to  have  tlie  bankrupt  before  the  Court.'^  Where,  however, 
creditors,  instead  of  seeking  relief  under  the  Commission,  proceed  at 
Law  against  the  bankrupt,  the  bankrupt  may  file  a  bill  of  discovery  in 
aid  of  his  defence  at  Law,  and  for  an  injunction ;  and  where  there  are 
complicated  accounts,  he  may  pray  to  have  them  taken,  and  to  liave  the 
balance  due  to  him  from  the  defendants  set  off  against  the  demand  of 
the  creditors,  without  making  his  assignees  parties, ^  but  he  canno< 
pray  to  have  the  balance  paid  to  him,  because  that  belongs  to  his 
assignees. 

The  rule  that,  where  the  person  by  law  entitled  to  represent  the  per- 
sonal estate  is  the  party  suing,  legatees  or  other  persons  interested  in 
the  estate  need  not  be  parties,  does  not  extend  to  the  case  of  a  residuary 
legatee  suing  for  his  share  of  the  residue ;  in  which  case,  as  we  have 
seen,  it  is  generally  necessary  that  all  the  residuary  legatees  should  be 
made  parties  to  the  suit,  either  as  plaintiffs  or  defendants,  or  by  being 
served  with  notice  of  the  decree,*  although  where  the  number  of  the 
class  is  great,  the  Court  has  sometimes  dispensed  with  the  necessity  of 
making  them  all  parties,  and  allowed  one  to  sue  on  behalf  of  the  others.* 
And  where  legacies  are  charged  upon  real  estates,  it  will  not,  in  general, 
be  sufficient  to  bring  the  executors  before  the  Court,  for,  excei)t  in  cases 
coming  within  the  30th  Order  of  August,  1841,  above  mentioned,  all 
the  other  legatees  must  be  parties  ;  ®  it  seems,  however,  that  trustees 
of  a  real  estate  for  payment  of  debts,  have  been  allowed  before  that 
order,  to  sue  without  bringing  before  the  Court  the  creditors  or 
legatees  for  whom  they  are  trustees  ;  "^  but  *  it  is  apprehended  *22fi 
that,  in  such  cases,  the  Court  would  now  generally  aUow  the 

the  debtor  is  not  a  necessary  party  to  suits  Hallett,  2  Paige,  J5;  Todd  v.  Sterrett,  6  J. 

by  or  against  trustees  of  a  deed  duly  regis-  J.  Marsh.  432;  Howland  v.  Fish,  1  Paige,  20. 

tered   under  former   bankrupt  law:  "Fenton  In   this   last  ease   the   Court   remark:  "In 

V.   Queen's   Ferry   Wire   Company,    W.   N.  Morse  v.  Sadler,  1  Cox,  352,  the   Master  of 

(1868)  296;  17  W.  R.  155,  V.  C.  M.;  L.  R.  7  the  Rolls  decided,  that  every  legatee,  whose 

Eq.  267.  legacy  was  charged  on  the  real  estate,  must 

2  Sliarpe  ».  Gamon,  2  Vern.  32;  1  Eq.  Ca.  be  a  party  to  the  bill.  It  is  true  that  case 
Ab.  72,  PI.  7  S.  C.  was  overruled  by  Chancellor  Kent,  in  Brown 

3  Lowndes  n.  Taylor,  1  Mad.  423.  v.  Ricketts,  3  John.  Ch.  553,  where  it  was 
*  15  &  16  Vic.  c.  86,  §  42,  rr.  1,  8 ;  and  see      held  that  one  legatee  might  tile  a  bill  in  favor 

post,  Chap.  VII.  §  2,  Proceedings  by  Service  of  himself  and  all  others,  who  might  choose 

of  Notice  of  the  Decree.  to  come  in  under  the  decree.    But  even  then, 

5  Harvey  v.  Harvey,  4.  Beav.  215,  220;  Chancellor  Kent  considers  it  necessary,  that 
see  also  Smart  u.  Bradstock,  7  Beav.  500;  the  bill  should  state  the  fact  that  it  is  filed  in 
Bateman  v.  Margerison,  6  Hare,  496,  499;  behalf  of  the  plaintiff  and  all  others,  &c. 
but  see  Jones  j;.  Howe,  7  Hare,  267;  14  Jur.  The  reason  of  the  rule  seems  to  be,  that  the 
145;  see  also  Doody  v.  Higgins,  9  Hare  App.  defendants  maj- not  be  charged  with  a  double 
32,  particularly  the  observations  of  Sir  George  defence." 

Turner  V.  C  at  p.  38;  Gould  v.  Hayes,  19  '^  Ld.  Red.  174;  see,  however,  Harrison  v. 
Ala.  438.  All  the  distributees  are  necessary  Stewardson,  2  Hare,  530;  Thomas  t'.  Dun- 
parties  to  a  bill  for  distribution.  Hawkins  i».  ning,  5  De  G.  &  S.  618.  [Executors  suing 
Craig,  1  B.  Mon.  27;  Osborne  v.  Taylor,  12  for  legacies  charged  upon  land  after  the  estate 
Gratton  (Va.),  117;  but  see  Moore  v.  Gleaton,  has  been  settled  must  join  the  legatees  as  com- 
23  Geo.  142;  Keeler  «.  Keeler,  3'Stockt.  (N.  plainants  with  them.  Cool  v.  Higgins,  10 
J.),  458.  C.  E.  Green,  117. J 

6  Morse  v.  Sadler,  1  Cox,  352;  Hallett  v. 
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trustees,  under  the  ninth  rule  above  referred  to,  to  represent  the 
creditors.^ 

And  now  one  of  several  cestui  que  trusts,  under  any  deed  or  instru- 
ment, ma}^  be  a  plaintiff  or  defendant,  as  representative  of  his  class, 
in  a  suit  for  the  execution  of  the  trusts  of  the  deed  or  instrument,  the 
others  of  the  class  being  served  with  notice  of  the  decree,^  but  any 
cestui  que  trusts  who  have  concurred  in  the  breach  of  trust  must  be 
parties  to  a  suit  to  make  a  trustee  liable  for  the  loss  occasioned 
thereby.^ 

Although,  in  ordinar}'  cases,  the  executor  represents  the  whole  per- 
sonal estate,  and  no  legatee  need  be  a  party,  the  appointees  under  the 
will  of  Si  feme  covert  are  in  a  different  situation,  and  must  be  made  par- 
ties ;  ^  therefore,  where  the  administrator  with  the  will  annexed  of  a 
married  woman,  filed  a  bill,  prajing  that  the  defendants  might  pay  over 
to  him  a  simi  of  money,  as  to  which  a  testamentar}-  appointment  had 
been  executed  by  the  testatrix,  b3^  virtue  of  a  power  in  her  marriage 
settlement,  without  making  the  appointees  parties,  the  case  was  ordered 
to  stand  over,  with  leave  for  the  plaintiff  to  amend  by  bringing  the 
appointees  before  the  Court. ^  It  is  apprehended,  however,  that  the 
Court  would  not  now  require  the  cestui  que  trusts  to  be  parties  in  such  a 
case.^  Where  the  appointees  were  very  numerous,  and  the  bill  was  filed 
by  some  of  them  on  behalf  of  themselves  and  the  others,  the  Court  dis- 
pensed with  the  general  rule  which  required  them  all  to  be  parties.''  It 
is  to  be  observed  that  in  Graker  v.  Parrott,^  on  a  bill  filed  by  one  of 
four  children,  who  were  appointees  of  their  mother,  to  set  aside  the 
appointment  on  account  of  the  unfairness  of  the  distribution,  it  was 
held  that  aU  the  other  children  who  were  appointees  need  not  be  parties, 
because  they  might  go  in  before  the  Master. 

Where  there  are  more   than   one    executor   or   administrator,  they 

must   all  be  parties   to   the   suit,  though  one  of  them  be  an  infant.® 

Where,  however,  one  executor  of  several  has  alone  proved,  he 

*227     may  *  sue  without  making  the  other  executors  parties,  although 

1  Morlev  v.  Morlev,  25  Beav.  253.      In  sue.     Sharpe  v.  San  Paulo  R.  Co.,  L.  R.  8 

Knitcht  V.  Pocock,  24"  Beav.  136;  4  Jur.  N.  Ch.  App.  597.] 
S.  197,  it  was  held  that  trustees  did  not  rep-  •*  Story  Eq.  PI.  §  204,  and  note, 

resent  creditors  who  had  not  acceded  to  the  ^  Court  v.  .leffery,  1  S.  &  S.  105;  but  see 

deed.      [And   see,    on  this   point,   Johns   v.  Owens  r.  Dickenson,  rt«/e,  pp.  180,  i87. 
James,  8  Ch.  Div.  744.]  6  Musters  v.  Wright,  2  De  G.  &  S.  777; 

^  15  &  16  Vic.  c.  86,  §  42,  rr.  4,  6;  M'Leod  and  see  Sewell  v.  Ashley,  3  De  G.,  M.  &  G. 

V.  Annesley,  16  Beav.  000  ;  Jones  v.  James,  933  ;  Re  Newberv,  AUcroft  v.  Farnan,  10  W. 

9  Hare  App.  80;  and  see  jjost,  Chap.  III.  §  R.  378,  V.  C.  K.' 

2.   Pruceedinys  by  Service  of  Notice  of  the  "^  Manning  v.  Thesiger,  1   S.  &   S.  106; 

Dtcree.  Storv  Eq.  Pi.  §  217. 

3  Jesse  V.  Bennett,  6  De  G.,  M.  &  G.  609;  « "2  Cha.  Ca.  228. 
2  Jur.  N.  S.  1125:  Williams  v.  Allen,  29  9  Offley  v.  Jenney,  3  Cha.  Rep.  92;  Wms. 
Beav.  292.  [One  of  several  cestuis  que  trust  Exors.  1724;  Cramers.  Morton,  2  Moll.  108. 
cannot,  on  an  allegation  that  the  trustees  Rule  6,  adopted  in  15  &  16  Vic.  c.  86,  pro- 
refused  to  take  proceedings,  maintain  a  suit  vides  that  "any  executor,  administrator,  or 
against  a  debtor  to  the  trust.  'I'he  remedy  is  trustee  may  ol)tain  a  decree  against  any 
by  a  general  bill  for  the  execution  of  the  legatee,  next  of  kin,  or  cestui  que  trust,  for 
trust,  and  the  appointmrut  of  a  receiver  to  the    administration    of    the    estate,    or    the 

execution  of  the  trusts." 
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they  have  not  renounced.^  And  where  a  person  devises  that  his  ex- 
ecutors shall  sell  his  land,  and  leaves  two  executors  who  renounce, 
and  administration  is  gi-anted  to  A.,  who  brings  a  bill  against  the  heir 
to  compel  a  sale,  it  seems  the  renouncing  executors,  in  whom  the  power 
of  sale  collateral  to  the  executorship  was  vested,  ought  not  U)  be  made 
parties.^  It  is  not,  however,  necessary  that  the  executors  or  adminis- 
trators should  be  aU  co-plaintiffs  ;  for  in  Equity  it  is  sufHcient  that  all 
parties  interested  in  the  subject  of  the  suit  should  be  before  the  Court, 
either  as  plaintiffs  or  defendants  ; '  and,  therefore,  one  executor  may 
sue  without  his  co-executor  joining,  if  the  co-executor  be  made  a 
defendant.* 

The  rule  that  all  persons  claiming  concurrent  interests  with  the  plain- 
tiff are  necessary  parties,  equally  applies  whether  the  interest  be  in 
possession,  remainder,  or  reversion  ;  and  upon  this  principle  it  is  held, 
that  in  all  cases  in  which  an  estate  is  claimed  by  a  person  deriving  title 
under  a  settlement,  made  either  by  deed  or  will,  it  is  necessarj-  to  make 
all  the  persons  claiming  under  such  settlement  parties  to  the  suit,  doicn 
to  the  person  entitled  to  the  first  vested  estate  of  inheritance,  either  in  fee  or 
in  tail,  inclusive.^  And  where  A.  was  tenant  for  years,  with  remainder 
to  B.  for  life,  with  remainder  to  C.  in  fee,  and  B.  brought  a  bill  against 
A.  for  an  injunction  to  restrain  his  committing  waste,  it  Avas  held  that  the 
remainder-man,  or  the  reversioner  in  fee,  ought  to  be  before  the  Court.® 
It  will  be  borne  in  mind,  however,  that  where  the  property  is  vested  in 
trustees  under  a  deed  or  will,  the  trustees  now  generally  represent  all 
the  cestui  que  trusts. '' 

It  is  not  necessary  in  such  cases,  to  bring  before  the  Court  any 
*person  entitled  in  remainder  or  reversion  after  the  first  vested     *228 
estate  of  inheritance,  because  such  person  is  considered  suffi- 
cient to  support  all  those  who  are  in  remainder  behind  him.^    And  it 

1  Davies  v.  Williams,  1  Sim.  5;  Dvson  v.  2  Yates  v.  Compton,  2  P.  Wms.  308. 

Morris,  1  Hare,  413;  Kinehart  v.  Riiiehart,  3  Wilkins  v.  Frv,  1  Her.  244,  2G2. 

2McCarter(N.  J.),  144;  Marsh  v.  Oliver,  1  ^  Blount   v.    Ikirrow,    3    Bro.   C.   C.  90; 

McCarter  (N.  J.),  262.     It  will  be  seen  on  [Smith  v.  Lawrence,  11  Paige,  208;  Lucas  v. 

referring  to  the  Report  of  the  case  of  Davies  Scale,  2  Atk.  56 ;  .McGregor  v.  McGregor,  35 

V.  Williams,  supra,  that  Sir  John  Leach  V.  N.   Y.  218 ;   Ransom  v.   Geer,   3   Stew.  Eq. 

C.   is  reported  to  have  said:  "Where  one  249;]  see  Dane  v.  Allen,  1  Green  Ch.  288. 

executor  has  alone  proved,  he  may  sue  in  It  appears   to   have    been   at   first    doubted 

Equity,  as  well  as  at  Lnw,  without  naming  whether  a  co-executor  refusing  to  join  as  co- 

the  others  as  parties;"  but  in  Cummins  v.  plaintiff  was  entitled  to  his  costs.     3  Bro  C. 

Cummins,  3  Jo.  &  Lat.  92,  Ld.  St.  Leonards,  C.  90. 

then  Lord  Chancellor  of  Ireland,  speaking  of  <>  Finch  v.  Finch,  2  Ves.  492;  Sohier  v. 

this  cage  said:   "  This  may  he  do  as  to  suits  Williams,  1  Curtis,  479  ;  Story  Eq.  PI.  §  144, 

in  Equity,  but  certainly  ft  is  not  the  case  as  note.     Where  the  first  tenant  in  tail   was  a 

to  actions  at  Law."     And  see  Hensloe's  case,  lunatic,  the  person  entitled  to  the  next  estate 

3  Rep.  366;  Kilby  v.  Stanton,  2  Y.  &  J.  77  ;  of  inheritance  was  held  a  necessary  party, 

and  see  Wms.  Exors.  1724,  and  cases  there  Singleton  v.  Hopkins,  1  Jur.  N.  S.  1199. 

cited;  Add.  Cont.   1050.     But  an  executor,  G  By  Lord  King,  in  Mollineux  v.  Powell, 

though  he  has  not  proved  the  will,  is  a  neces-  cited  3  P.  Wms.  268,  n. ;    but  see  1  Dick, 

sary  party  defendant  to  a  suit  to  carry  the  197,    198,   and    Eden    on   Injunctions,   163  ; 

trusts  of  "the  will  into  execution.     Ferguson  Storv  Ea.  PI.  §  159. 

V.  Ferguson,  1  Haves   &  J.  300;  Yates  ^r.  '"15  &  16  Vic.  c.  86,  §  42,  r.  9. 

Compton.  2  P.  W."308;  Cramer  v.  Morton,  i  Anon.,  2  Eq.  Ca:  Ab.  166,  PI.  8  ;  Uovi 

2  Moll.  108;  Thompson  v.  Graham,  1  Paige,  v.  Johnes,  9  Ves.  37,  55  :  Kagle  Fire  Ins.  Co. 

384;  see  J udsonv.  Gibbons,  5  Wend.  224.  v.   Cammet,    2  Edw.    Ch.   127;    [Baker  t>. 
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has  repeatedly  been  determined,  that  if  there  be  a  tenant  for  life,  re- 
mainder to  his  first  son  in  tail,  remainder  over,  and  the  tenant  for  life 
is  brought  before  the  Court  before  he  has  issue,  the  contingent  remain- 
der-men are  barred.'^ 

Although  in  cases  of  this  description,  the  first  person  in  existence 
who  is  entitled  to  a  vested  estate  of  inheritance  is  suflScient  to  represent 
all  remainders  behind  him,  yet  it  is  necessary,  that  all  persons  entitled 
to  intermediate  estates,  prior  to  the  first  vested  estate  of  inheritance, 
should  be  before  the  Court ;  thus,  where  a  marriage  settlement  was 
made  of  lands  on  the  husband  for  life,  remainder  to  the  wife  for  life, 
with  divers  remainders  over,  and  a  bill  was  brought  by  the  husband,  in 
order  to  have  the  opinion  of  the  Court  whether  a  certain  parcel  of  land 
was  not  intended  to  be  included  in  the  settlement,  and  the  wife  was  not 
a  party,  the  case  was  ordered  to  stand  over,  in  order  that  she  might  be 
made  a  party,  the  Court  being  of  opinion,  that  if  a  decree  should  be 
made  against  the  husband,  it  would  not  bind  her ; '  and  so,  where  a 
bill  was  brought  by  a  son,  who  was  remainder-man  in  tail  under  a 
settlement,  against  his  father,  who  was  tenant  for  life  under  the  same 
settlement,  to  have  the  title-deeds  brought  into  Court  that  they  might 
be  forthcoming  for  the  benefit  of  all  parties  interested ;  and  objections 
were  taken  for  want  of  parties,  one  of  which  was,  that  a  daughter  of  the 
defendant,  who  was  interested  in  a  trust  term  for  years,  prior  to  the  limi- 
tation to  the  plaintiff,  was  not  before  the  Court,  Lord  Hardwicke  held 
the  objection  good.* 

Another  objection  in  the  same  case  was,  because  certain  annuitants 
of  the  son,  upon  his  reversion  after  the  death  of  his  father,  were  not 
parties,  and  Lord  Hardwicke  held,  that  he  could  not  make  the  order 
prayed  until  the  annuitants  were  first  heard,  and  that  consequently  the 
objection  must  be  allowed.^  From  this  it  would  seem,  that  although  a 
remainder-man  in  tail  ma}"  maintain  a  suit  without  bringing  the  persons 
entitled  to  subsequent  remainders  before  the  Court,  yet  if  he  has  charged 
or  incumbered  his  estate  in  remainder,  the  persons  interested  in  such 
charge  or  incumbrance  must  be  parties  ;  and  it  is  held,  that  a  person 
claiming  under  a  limitation  by  way  of  executoiy  devise,  not  subject  to 
any  preceding  estate  of  inheritance  by  which  it  may  be  defeated, 
*229  *must  be  a  party  to  a  suit  in  which  his  rights  are  involved  ;  ^  but 
executory  devisees  not  in  esse,  may  be  bound  b}'  a  decree  against 
the  first  estate  of  inheritance. 

Where  the  intermediate  estate  is  contingent,  and  the  person  to  take  is 

Baker,   1  Rich.  Eq.  392;   Bofil  v.  Fisher,  3  for  life    representing    persons    contingently 

Rich.  Eq.  1;  Kx  parte  Dodd,   Phil.  Kcj.  (N.  entitled  in  remainder,  in  a  suit  as  to  person- 

C.)U7;  Freeman  v   Freeman,  9  Heisk.  30G  ;  aity.     Fowler  t".  James,  1  C.  P.  Coop.  t.  Cott. 

Parker  v.  Peters,  6  Rep.  347;  Grav  v.  Bar-  290;  1  Phil.  803;  and  see  Roberts  r.  Roberts, 

nard,  1  Tenn.  Ch.  304;  Brevoort  v.Brevoort,  2  Phil.  534 ;  12  Jur.  148  ;  2  De  G.  &  S.  29. 
70  N.  Y.  136.     And  see  wiiere  the  estate  is  »  Herring  v.  Yeo,  1  Atk.  290. 

subject  to  a  contingency.     Infra,  266,  note  *  Pvncent  v.  Pyncent,  3  Atk.  571. 

4.]  6  Jbid. 

2  Per  Lord  Redcsdale,  in  Giffard  v.  Hort,  i  Ld.  Red.  174. 

1  Sch.  &  L.  408  ;  and  see  also,  as  to  tenants 
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not  ascertained,  it  is  sufficient  to  have  before  the  Court  the  trustees  to 
support  the  contingent  remainder,  together  with  the  first  pctson  in  esse 
entitled  to  the  first  vested  estate  of  inheritance.^  Lord  Ihuxlwickc,  in 
Hopkins  V.  Hopkins,^  states  the  practice  upon  this  point  thus  :  "If  tlit-ro 
are  ever  so  many  contingent  limitations  of  a  trust,  it  is  an  established 
rule,  that  it  is  sufficient  to  bring  the  trustees  before  the  Court,  together 
with  him  in  whom  the  first  remainder  of  the  inheritance  is  vested ;  and 
they  that  may  come  after  will  be  bound  by  the  decree,  though  not  in 
esse,  unless  there  be  fraud  or  collusion  between  the  trustees,  and  the  first 
person  in  whom  the  remainder  of  the  inheritance  is  vested."  Thus,  in 
Lord  Ghohnondeley  v.  Lord  Clinton,'^  in  which  the  estate  which  was  the 
subject  of  litigation  was  settled  upon  Baron  Clinton  for  life,  and,  after 
remainders  to  his  children  (who  were  unborn)  and  their  heirs  in  tail, 
upon  the  person  who  should  then  be  entitled  to  claim  as  Baron  Clinton 
in  tail,  with  ultimate  remainder  to  the  existing  Lord  Clinton  in  fee,  it 
was  objected  that  the  person  presumptively^  entitled  to  the  baron}',  ought 
to  have  been  a  part}^ ;  but  Sir  William  Grant  M.  R.  overruled  the  ob- 
jection upon  the  ground  above  stated. 

If  a  person  entitled  to  an  interest  prior  in  limitation  to  an}-  estate  of 
inheritance  before  the  Court,  should  be  born  pending  the  suit,  that  per- 
son must  be  brought  before  the  Court  b}'  supplemental  bill ;  ^  and  if  the 
first  tenant  in  tail  is  plaintiff  in  a  suit  and  dies  without  issue  before 
the  termination  of  the  suit,  the  next  remainder-man  in  tail,  although 
he  claims  by  new  limitation,  and  not  through  the  first  plaintiff  as  his 
issue,  is  entitled  to  continue  the  suit  of  the  former  tenant  in  tiiil  by 
supplemental  bill,  and  to  have  the  benefit  of  the  evidence  and  pro- 
ceedings in  the  former  suit ;  ®  and  so  where  a  tenant  in  tail  who  is  a 
defendant  dies,''  or  his  interest  ceases  by  the  birth  of  a  tenant  in  tail 
prior  in  limitation,*  the  plaintiff  is  entitled  to  carry  on  the  proceedings, 
in  bringing  the  person  who  has  become  the  first  tenant  in  tail  before  the 
Court. 

In  all  the  preceding  cases  the  rights  of  the  several  parties  to  the  sub- 
ject-matter in  litigation  were  consistent  with  each  other,  and 
*  were  the  result  of  the  same  state  of  facts,  so  that  the  same  evi-  *230 
dence  which  would  establish  those  facts  would  establish  the  rights 
of  all  the  parties  to  maintain  the  litigation ;  the  rules,  therefore,  of 
Equity  require  that  all  those  parties  so  deriving  their  right  of  litigation 
from  the  same  facts,  should,  subject  to  the  exceptions  which  we  have 
noticed,  be  brought  before  the  Court,  in  order  that  such  their  rights  may 
be  simultaneously  disposed  of.     In  cases,  however,  where  the  claims  of 

2  Lord  Cholmondelev  v.  Lord  Clinton,  3  4  2  J.  &  W.  1,  133. 
J.  &  W.  1,  133 ;  see  S"ohier  v.  Williams,  1  «  Ld.  Red.  174. 

Curtis,  479 ;  Nodine  v.  Greenfield,  7  Paijje,  6  Lloyd  v.  Johnes,  9  Ves.  58. 

544.      Trustees   to    support    contingent    re-  ^  Cresswell  v.  Bateman,  6  W.  U.  206,  220, 

niainders  are  now  no  longer  necessary  ;    8  V.  C  K. ;  Reg.  Lib.  1857,  A.  424. 

&  9  Vic.  c.  106,  §  8.  8  Egremont  v.  Thompson,  L.  R.  4  Ch.  Ap. 

3  1  Atk.  590;  but  as  to  the  report  of  this  448,  L.  C. 
case,  see  2  J.  &  W.  18,  192. 

219 


*231  OF  PARTIES  TO  A  SUIT. 

the  several  parties  to  the  subject-matter  of  the  suit  do  not  arise  out 
of  the  sanft  state  of  circumstances,  but  can  onl}'  be  supported  upon 
gi'ounds  which  are  inconsistent  with  each  other,  so  that,  if  the  grounds 
upon  which  the  plaintiff  supports  his  claim  be  correct,  the  case  relied 
upon  by  the  other  parties  claiming  the  same  thing  cannot  be  supported, 
then  such  other  parties  need  not  be  brought  before  thi3  Court.  And  tlie 
reason  of  this  is  obvious  ;  for  if  a  plaintiff  resting  his  case  upon  a  par- 
ticular title  which  is  inconsistent  with  the  title  set  up  bj^  the  other 
claimants,  is  able  to  establish  the  truth  of  his  case  by  evidence,  he  will 
be  entitled  to  a  decree  against  the  defendant  whom  he  sues  ;  if  he  is  not 
in  a  situation  to  establish  his  case,  his  biU  must  of  course  be  dismissed  ; 
and  the  circumstance  of  his  having  brought  other  parties  claiming  under 
a  different  title  before  the .  Court,  would  be  of  no  advantage  to  the 
defendant  principally  sued ;  because,  if  the  plaintiff  fails  in  his  claim, 
the  bill  must  be  dismissed  as  against  them  as  well  as  against  the 
principal  defendant,  and  such  dismissal  can  be  no  bar  to  prevent  the 
other  parties  themselves,  from  asserting  theii*  claim  against  the  defend- 
ant.-^ 

In  suits  for  specific  performance,  it  is  a  general  rule,  that  none  but 
parties  to  the  contract  are  necessary  parties  to  the  suit ;  ^  and  a  mere 
stranger  claiming  under  an  adverse  title  should  not  be  made  a  party  to 
such  a  suit,^  although  a  person  claiming  b}'  wtue  of  an  antecedent 
agTcement  is  a  proper  party  to  a  suit  by  a  purchaser  for  specific  per- 
formance, and  to  have  the  right  to  the  purchase-money  ascer- 
*231  tained.*  Where,  however,  there  are  other  persons  so  *interested 
in  the  subject-matter  of  the  contract  as  that  their  concurrence  is 
necessary  for  the  completion  of  the  title,  it  is  the  dutj'  of  the  vendor  to 
bring  them  forward,  to  assist  in  giving  effect  to  his  contract ;  ^  but,  as 
plaintiffs,  the}^  have  no  right  to  sue ;  and  if  such  persons  should  be 
infants,  and  it  were  attempted,  by  making  them  co-plaintiffs  with  the 
vendor,  to  bind  their  rights  by  a  decree,  the  fact  of  their  being  so  made 
parties  would  be  a  fatal  objection  to  the  suit ;  and  whether  the  point 
was  or  was  not  raised  by  the  other  parties  the  Court  would  refuse  to 

1  For  application  of  this  principle  to  suits  v.  Money,  L.  R.  2  Ch.  Ap.  164,  170,  L.  JJ. ; 
for  tithes  bv  impropriator  or  vicar.  William-  Bishop  of  Winchester  v.  Mid  Hants  Railway 
son  V.  Lonsdale,  Dan.  Ex.  171;  9  Price,  187,  Co.,  L.  R.  5  Eq.  17,  V.  C.  S.;  Aberaman 
S.  C  ;  Williams  v.  Price,  Dan.  13;  4  Price,  Iron  Works  Company  v.  Wickens,  L.  R.  4 
156;  Carte  v.  Ball,  .3  Atk.  500;  and  Fetch  v.  Ch.  Ap.  101,  L.  C. ;  Fenwick  v.  Bulman,  L. 
Dalton,  Scacc.  Jan.  1819,  cited  1  J.  &  W.  R.  9  Eq.  165,  V.  C.  S. ;  see,  however,  Daking 
515;  Daws  v.  Benn,  ib.  513;  Jac.  95;  Bailev  v.  Whimper,  26  Beav.  588;  see  Morgan  v. 
V.  Worrall,  Bunb.  115;  Cook  v.  Blunt,  2  Morgan,  2  Wheat.  290;  Lord  v.  Under4unck, 
Sim.  417;  Wing  v.  Morrell,  M'Cl.  &  Y.  625  ;  1  Sandf.  Ch.  46  ;  Hoover  v.  Donally,  3  Hen. 
Tooth  V.  Dean  and  Chapter  of  Canterbury,  3  &  M.  316.     [Infra,  279,  n.  1.1 

Sim.  49;  Pierson  w.  David,  1  Clarke  (Iowa),  »  Tasker  v.  Small,  3  M.  &  C.  6.3,  69;  1 

23.  Jur.  936  ;  De  Hoghton  v.  Money,  L.  R.  2  Ch. 

2  Tasker  v.  Small,  3  M.  &  C  63,  69 ;  1  Ap.  164,  170,  L.  JJ.     But  see  Carters.  Mills, 
Jur.  936;  Wood  v.  White,  4  M.  &  C.  460  ;  30  Mis.  (9  Jones)  432,  cited  infra. 
Robertson   v.    The   Great    Western  Railway  ^  West   Midland    Railway    Company    v. 
Company,  10  Sim.  314;  Humphreys  i'.  HoUis,  Nixon.  1  H.  &  M.  176  ;  and  see  Chadwick  v. 
Jac.  73  ;"Paterson  v.  Long,  5  Beav.  186;  Pea-  Maden.  9  Hare.  188. 

cock  V.  Penson,  11  Beav.  355;  12  Jur.  951  ;  i  Wood   v.  White,  4  M.  &  C.  460,  483; 

Peire  v.  Duncombe,  7  Hare,  24;  De  Hoghton      Chadwick  v.  Maden,  9  Hare,  188. 
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pronounce  a  decree.^  It  would  appear  also,  that,  in  some  cases,  where, 
subsequently  to  the  contract,  another  person  has  acquired  an  interest 
under  the  vendor,  with  notice  of  the  rights  of  the  purchaser,  the  latter 
has,  in  a  suit  for  specific  performance,  been  allowed  to  join  such  person 
with  the  vendor  as  a  defendant  to  the  suit ;  ^  and  where  the  vendor  has 
parted  with  the  possession,  he  must  join  the  lessee  of  the  purchaser  as 
defendant  to  a  suit  for  specific  performance,  and  a  declaration  of  his 
lien  for  unpaid  purchase-money.^ 

Formerly  it  was  the  invariable  practice  of  Coui-ts  of  Equity  to  require 
the  heir-at-law  to  be  a  party  to  a  suit  in  all  cases  where  the  trusts  of  a 
will  of  real  estate  were  sought  to  be  executed.  This  practice  arose 
from  the  peculiar  principle  adopted  by  Courts  of  Equit}^  in  cases  of 
wills  relating  to  real  estate ;  namely,  that  they  would  not  carrj'  into 
eflTect  a  will  of  real  estate,  until  the  due  execution  had  been  either 
admitted  by  the  heir  or  proved  against  him.  For  this  purj^ose,  it  was 
necessary  that  the  heir  should  be  made  an  adverse  part3^  The  case  of 
an  heir-at-law  was,  therefore,  an  exception  to  the  rule  above  laid  down, 
that  persons  claiming  under  titles  inconsistent  with  those  of  the  plain- 
tiff", need  not  be  made  parties  to  the  suit.  This  exception  has  now  been 
in  a  great  measure  abolished,  for  by  the  31st  Order  of  August,  1841,^ 
it  is  provided,  ' '  that  in  suits  to  execute  the  trusts  of  a  will,  it  shall  not 
be  necessary  to  make  the  heir-at-law  a  party  ;  but  the  plaintiff"  shall  be 
at  liberty  to  make  him  a  party  when  he  desires  to  have  the  will  estab- 
lished against  him."  Before  this  order,  it  was  necessary  in 
*suits  for  the  administration  of  real  assets  under  3  &  4  Will.  IV.  *232 
c.  104,  that  the  heir-at-law,  as  well  as  the  devisee,  should  be  a 
party ;  ^  and  where  the  suit  was  brought  against  the  devisee,  under 

2  Wood  V.  White,  4  M.  &  C.  460,  483.  company,  for  the  benefit  of  the  company  and 
See  Williams  v.  Leech,  28  Fenn.  St.  89;  Bur-  relating  to  its  lands,  the  company  is  a  neces- 
ger  V.  Potter,  32  111.  66.  sary  partv.     Nichols  v.    Williams,   7  C.  E. 

3  Spence  v.  Hogg,  1  Coll.  225;  Collett  v.  Green,  6-3.  So,  to  a  bill  filed  by  the  pur- 
Hover,  1  Coll.  227;  but  see  Cutts  v.  Thodey,  chaser,  at  execution  sale,  of  the  interest  of  a 
13  Sim.  206;  6  Jur.  1027;  and  1  Coll.  212,  vendee  in  land,  against  the  original  vendor, 
n.  (a);  223  n.;  see  also  Leuty  v.  Hillas,  2  De  for  specific  performance,  the  vendee  is  a 
G  &  J.  110;  4  Jur.  N.  S.  il66.  In  a  suit  necessary  party.  Alexander  v.  Hoffman,  70 
for  the  specific  performance  of  a  contract  to  111.  114.  And  to  a  bill  against  the  vendor  to 
convey  land,  a  person  not  made  a  party,  who  cancel  the  contract,  a  person  interested  in  the 
chtims  a  superior  title  to  the  land  in  question  subject-matter  of  sale  and  entitled  to  half  the 
under  the  party  of  whom  performance  is  purchase-money,  is  a  necessary  party.  At- 
sought,  may  come  in  and  assert  his  rights;  liins  v.  Billings,  72  111.  597.  And  the  as- 
as  a  decree  might  affect  them  injuriously  by  signee  in  bankruptcy  of  a  claimant  of  real 
casting  a  cloud  upon  his  title.  Carter  v.  estate  is  a  necessary  partv  to  a  bill  seeking 
Mills, ^30  Mis.  (9  Jones)  432.  to  affect  the  title  to  the"  realty.     Harris  v. 

4  Bishop  of  Winchester  v.  Mid  Hants  Cornell,  80  111.  54.  And  see  as  to  a  bill  for 
Railway  Company,  L.  R.  5  Eq.  17,  V.  C.  S.;  the  enforcement  of  vendor's  lien  forpurchase- 
and   see  Attornev-General   v.    Sittingbourne  money,  infra,  1653,  note  6.] 

&  Sheerness   Railway  Company,  35    Beav.  5  Ord."  VII.    1.      This    Order    has    been 

268,  271;  L.  R.  1  Eq"  636,  639;"Goodford  v.  adopted  in  the  Equity  Rules  of  the  United 

Stonehouse  &  Nailsworth  Railway  Company.  States  Supreme  Court.     Rule  50. 
W.  N.  (1869)  67;  17  W.   H.  515,  V.  C.  *!.;  ^  Brown  v.  Weatherby,  10  Sim.  125;  now 

Marling  t>.  Stonehouse  &  Nailsworth  Railway  it  is  so  no  longer:  Weeks  «.  Evans,  7  Sim. 

Company,   W.  N.  (1869)  60;  17  W.  R.  484,  546;  Bridges  i\  Hinxman,  16  Sim.  71;  Good- 

V.  C.  J."    [To  a  bill  for  the  specific  execution  child  v.  Terrett.  5  Beav.  398  ;  Burch  v.  Coney, 

of  a  contract  for  the  sale  of  land  made  by  the  14  Jur.  1009,  V.  C.  K.  B. 
complainant  as  president  of  a  manufacturing 
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the  Statute  of  Fraudulent  Devises,^  the  lieir-at-law  was  a  necessary 
party.  ^ 

Although,  however,  the  heir-at-law  was  a  necessary  party  to  suits 
instituted  for  the  purpose  of  making  devised  estates  applicable  to  the 
payment  of  debts,  he  was  not  a  necessary  party  to  suits  instituted  by 
creditors  claiming  under  a  deed  whereby  estates  had  been  conveyed  to 
trustees  to  sell  for  pa3'ment  of  debts,  unless  he  was  entitled  to  the  sur- 
plus of  the  money  arising  from  the  sale.* 

Even  before  the  last-mentioned  Order,  there  were  some  cases  in 
which  the  Court  would  direct  the  execution  of  the  trusts  of  a  will,  where 
the  heir-at-law  was  not  a  party ;  thus,  where  a  trustee  had  been  dead 
several  years,  and  freehold  lands,  subject  to  the  trust,  had  been  quietly 
enjoyed  under  the  will,  a  sale  was  decreed  without  the  heir  being  a 
party.®  So,  where  the  heir-at-law  was  abroad,  or  could  not  be  found, 
or  made  default  at  the  hearing,  the  trusts  of  a  will  have  been  executed 
in  his  absence,  but  without  a  declaration  that  the  will  was  well  proved  ;  ® 
and  even  upon  some  occasions  the  Court  has,  upon  due  proof  of  the 
execution  of  the  will  and  of  the  sanity  of  the  testator,  declared  the  will 
well  proved  in  the  absence  of  the  heir.'' 

As  there  is  no  provision  in  the  Order  ^  to  make  evidence  of  the  exe- 
cution of  the  will,  and  the  sanity  of  the  testator,  taken  in  the  absence 
of  the  heir-at-law,  admissible  against  him  or  any  one  claiming  under 
him,  the  Court  still  continues  unable,  by  decree  in  his  absence,  to  insure 
the  title  against  his  rights.^  As  the  Order  provides  for  the  execution 
of  the  trusts  of  a  will  in  the  absence  of  the  heir,  and  also  gives  libert}- 
to  make  him  a  part}',  where  it  is  sought  to  have  the  will  established 
against  him,  it  seems  scarcely  probable  that,  under  any  circum- 
*233  stances,  the  old  ^practice,  of  declaring  a  wiU  well  proved  in  the 
absence  of  the  heir  will  be  continued.^  It  was  formerl}^  the 
practice,  where  the  heir-at-law  could  not  be  found,  to  make  the  Attor- 
ney-General a  party  to  a  bill  for  carrying  the  trusts  of  a  devise  of  real 
estates  into  execution,  on  the  supposition  that  the  escheat  is  in  the 

2  3  &  4  W.  &  M.  c.  14.  land  charged  with  the  payment  of  debts,  for 

3  Storv  Eq.  PI.  §  163.  Where  the  real  an  account  of  the  trust  fund,  the  creditors 
estate  of"  the  deceased  party  is  by  statute  are  not  indispensable  parties  to  the  suit, 
made  assets  for  the  payment  of  debts,  it  is  Potter  v.  Gardner,  12  Wheat.  498. 
unnecessary  to  make  the  heir  or  devisee  of  ^  Banister  v.  Way,  2  Dick.  599  ;  vide  pcc. 
the  estate  a  party  to  the  suit  for  the  adminis-  Williams  v.  Whinvates,  2  Bro.  C.  C.  399: 
tration  of  the  assets.     Story  Eq.  PI.  §   163,  Seton,  224,  et  seq.  ■  Ld.  Red.  173. 

and  note;    £x  parte  Rulluff,  1   Mass.  240;  «  Ord.  VII.  1. 

Grignon  v.  Astor,  2  How.  U.  S.  319,  .3-'58;  »  Ld.  Red.  172.  A  will  may  now  be  es- 
but  see  Gladson  v.  Whitney,  9  Iowa,  207;  tablished  in  England  against  tlie  heir  in  the 
[and  Frazier  v.  Pankey,  1  Swan,  75],  where  Probate  Court;  see  20  &  21  Vice.  77.  §§  61, 
the  contrary  was  held. "  62;  Seton,  226;  seepost,  chap,  on  Evidence. 
*  To  a  bill  to  charge  a  legacy  on  land  of  a  i  All  the  devisees  are  held  to  be  necessary 
married  woman,  she  is  a  necessary  party.  parties  to  a  bill  to  set  aside  a  will;  the  exec- 
Lewis  V.  Darling,  16  Peters,  1.  utor,   unless  he   has  refused  to  act,   should 

5  Harris  v.  Ingledew,  3  P.  VV'ms.  92,  94.  also  be  made  a  party.     Vancleave  v   Beam, 

6  French  v.  Baron,  1  Dick.  138;  2  Atk.  2  Dana,  155;  see  Hunt  r.  Acre,  28  Ala.  580; 
120,  S.  C;  Stokes  v.  Taylor,  1  Dick.  349;  Vanderpoe!  ».  Van  Valkenburgh,  ■  2  Selden 
Cator  V.  Butler,  2  Dick.  438;  Braithwaite  v.  (N.  Y.),  190.  So  all  the  legatees  are  indis- 
Roljinson,  ih.  439,  n.;  Story  Eq.  PI.  §  87.  pensable  parties  in  such  a  case.  McMaken 
On  a  bill  by  an  executor  against  a  devisee,  of  v.  McMaken,  18  Ala.  576. 
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Crown,  if  the  will  set  up  by  the  bill  should  be  subject  to  impeachment. 
If  any  person  should  claim  the  escheat  against  the  Crown,  that  person 
may  be  a  necessary  party. ^ 

The  rule  which  has  been  before  noticed,  that  persons  claiming  under 
titles  which  are  inconsistent  with  that  of  tlie  plaintiff,  should  not  be 
made  parties  to  a  suit,  even  though  they  are  in  a  situation  to  molest 
the  defendant  in  the  event  of  the  plaintiff"  being  unsuccessful  in  estab- 
lishing his  claim,  is  equally  applicable  to  prohibit  their  being  made 
parties  as  co-plaintiff's  or  as  defendants,^  Thus,  in  the  case  of  the 
Attorney- General  v.  Tarrington*  where  an  information  and  bill  was 
exhibited  in  the  Exchequer  by  the  King's  Attorney-General,  and  the 
Queen- dowager  and  her  trustees  as  plaintiffs,  against  the  lessees  of  the 
Queen,  of  certain  lands  which  had  been  granted  to  her  by  the  Crown 
for  her  jointure,  in  respect  of  the  breach  of  the  covenants  in  their 
leases  ;  it  was  held  that  the  King  and  Queen-dowager  could  not  join, 
because  their  interests  were  several ;  and  so,  in  the  case  of  Lord  Chol- 
mondeley  v.  Lord  Clinton^^  where  a  bill  was  filed  by  two  persons,  one 
claiming  as  devisee,  and  the  other  as  heir-at-law ;  ®  and  the  question 
was  whether  they  could  maintain  a  suit  to  redeem  a  mortgage,  on  the 
allegation  "  that  questions  having  arisen  as  to  which  of  them  was  enti- 
tled to  the  estate,  they  had  agreed  to  divide  the  estate  between  them," 
Sir  Thomas  Plumer  M.  R.  strongly  expressed  his  opinion  that  the 
Court  could  not  proceed  on  a  bill  so  framed.  In  a  subsequent  case 
between  the  same  parties,  the  title  of  the  plaintiff"  was  stated  in  the 
same  way  as  in  the  first,  and  Lord  Eldon,  though  he  allowed  the 
demurrer  which  was  put  into  the  bill  upon  other  grounds,  expressed 
a  ver}^  strong  opinion,  that  two  persons  claiming  the  same  thing  by 
different  titles,  but  averring  that  it  is  in  one  or  the  other  of  them,  and 
each  contending  that  it  was  in  himself,  could  not  join  in  a  suit  as  co- 
plaintiflTs.  His  Lordship  said,  "that  the  difficulty  of  maintain- 
ing a  suit  where  there  are  two  plaintiffs,  *A.  and  B.,  each  *234 
asserting  the  title  to  be  in  him,  is  this,  that  if  the  Court  decides 
that  A.  is  entitled,  and  the  defendants  do  not  complain,  how  is  B.,  as 
a  co-plaintiff"  to  appeal  from  that  decree  ?  "  ^  And  in  the  recent  case 
of  Saumerez  v.  Saumerez^  where  the  interests  of  a  father  and  his  chil- 

2  Ld.  Red.  172.  Sugd.  Law,  pp.  61,  74;  see  also  Fulharn  «. 

3  The  objection  does  not  apply  where  a  McCarthy,  1  H.  L.  Cas.  703;  12  Jiir.  757. 
sole  plaintiff  unites  in  himself  two  conflicting  0  A  bill  cannot  be  filed  against  the  heirs 
interests.     Miles  v.  Durnford,  2  De  G.,  M.  &  and   devisees    jointh',   for  satisfaction   of  a 
G.    641;    Carter  v.  Sanders,   2   Drew.  248;  debt  of  the  deceased.     Schermerhorn  v.  Bar- 
Foulkes  V.  Davies,  L.  R.  7  Eq.  42  V.  C.  G.  hydt,  9  Paige,  28. 

[But   see  Coleman  v.    Pinkard,  2   Humph.  i  Lord    Cholmondelev  v.  Lord   Clinton, 

185;  Moody  v.  Fry,  3  Humph.  567;  Gilliam  T.  &  R.  107,  115;  but  see  Jopp  V.  Wood.  2 

».  Spence,  6  Humph.  163.     And  it  is  not  per-  De  G.,  .J.  &  S.  323. 

missible  for  a  complainant  to  unite  in  his  bill  2  4  M.  &  C.  336;  see  also  Robertson  i". 

two  inconsistent  causes  for  equitable  relief.  Southgate,  6  Hare,  536;   but  see  Griggs  v. 

WUkinson  v.  Dobbie,  12  Blatchf.  298;  Bosley  Staplee,  2  De  G.  &  S.  572;  13  Jur.  29,  which 

V.   Philips,   3  Tenn.   Ch.  649.      Infra,  313,  was  a  suit  to  set  aside  a  settlement,  as  a 

n.  8.]  fraud  on  the  marital  right.     Sir  J.  L.  Knight 

4  Hardres,  219.  Bruce,  V.  C.  there  said  that  if  the  case  had 
6  2  J.  &  W.  1,  135;  affirmed,  4  Bli.   1;  been  proved  he  should  probably  have  relieved 
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dron  who  were  joined  as  co-plaintiffs  in  the  suit  were  at  variance  one 
with  another ;  Lord  Cottenham  said,  that  as  the  record  was  framed,  it 
would  be  quite  irregular  to  make  any  adjudication  concerning  their  con- 
flicting interests,  and  directed  a  new  bill  to  be  filed. 

In  a  case  before  the  same  judge,  when  Master  of  the  Rolls,  where  a 
bill  had  been  filed  l)y  the  settlor  in  a  voluntary  settlement,  for  the  pur- 
pose of  avoiding  the  setttement,  in  which  another  person  claiming  as  a 
purchaser,  under  the  27  Eliz.  c.  4,  against  the  parties  entitled  under 
the  voluntary  settlement  was  joined  as  a  co-plaintiff;  his  Honor  held, 
that,  as  the  settlement  was  of  personal  property,  it  was  not  within  the 
statute,  and  that,  consequently,  the  purchaser,  not  having  the  protec- 
tion of  the  statute,  could  not  have  a  better  title  than  the  settlor  from 
whom  he  purchased  ;  but  that,  if  he  had  shown  a  good  title  in  himself, 
he  could  have  had  no  relief  in  that  suit,  having  associated  himself  as 
co-plaintiff  with  the  settlor ;  it  having  been  in  several  late  (?ases  de- 
cided that,  under  such  circumstances,  no  decree  can  be  made,  although 
the  plaintiff  might,  in  a  suit  in  which  he  was  sole  plaintiff,  have  been 
entitled  to  relief.^  Upon  the  same  principle,  it  has  been  held,  that  a 
person  who  is  hable  to  account  to  the  other  plaintiflTs  cannot  be  joined 
as  co-plaintiff.* 

It  should  be  here  observed,  that  the  consequences  of  a  misjoinder 
of  plaintiffs,  such  as  above  considered,  are  no  longer  the  same  as  for- 
merly, for  then  the  bill  would  have  been  dismissed  ;  whereas  now,  the 
Court  is  empowered  to  grant  such  relief  as  the  circumstances  of  the 
case  require,  to  direct  such  amendments  as  it  shall  think  fit,  and  to 

treat  an}"  of  the  plaintiffs  as  defendants.^ 
*235         *  The  rule  that  persons  claiming  under  different  titles  cannot 

be  joined  as  plaintiffs  in  the  same  suit,  does  not  apply  to  cases 
where  their  titles,  though  distinct,  are  not  inconsistent  with  each  other.^ 
Thus,  all  the  creditors  of  a  deceased  debtor,  although  they  claim  under 
distinct  titles,  may  be  joined  as  co-plaintiffs  in  the  same  suit,  to  admin- 
ister the  assets  of  the  debtor,-  although  it  is  not  necessary  that  they 
should  be  so  joined,  as  one  creditor  may  sue  for  his  debt  against  the 
personal  estate,  without  bringing  the  other  creditors  before  the  Court.* 

against  the  transaction,  although  the  wife  G.  176;  Barton  v.  Barton,  3  K.  &  J.  512;  3 

was  a  co-plaintiff.     See  2  De  G.  &  S.  588.  Jur.  N.  S.  808;  Carter  v.  Sanders,  2   Drew. 

8  Bill  V.  Cureton,  2  M.  &   K.  503;    see  248;  Hallows  v.  Fernie,  3  Ch.  Ap.  467,  L.  C. ; 

Newcomb  v.  Ilorton,  18  Wis.  566;  Crocker  and  see  post,  Chap.  V.  §  4,  Joinder  of  Unin- 

V.  Craig,  46  Maine,  327;  Fletcher  v.  Holmes,  ttrested  Parties. 

40  Maine,   364;   Gates  v.  Boomer,  17  Wis.  i  Conro  ».  Tort  Henry  Iron  Co.,  12  Barb. 

455.  27;  Merchants' Bank  v.  Stevenson,  5  Allen, 

4  Jacob  V.  Lucas,  1  Beav.  436.  443 ;  Grif-  402,  403. 
fith  V.  Vanhevthuysen.  9  Hare,  85;  15  Jur.  2  See  Crosby  r.  Wicliffe,  7  B.  Mon.  120; 

421.     [Ante,  233,  n.  3.]  Cheshire  Iron  Works  v.  Gay,  3  Gray,  534, 

6  15  &  16  Vic.  c.  86,  §  49.     For  cases  of  535. 
misjoinder  since  the   Act,   see   Clements  v.  8  Anon.,  3  Atk.  572;   Peacock  v.  Monk, 

Bowes,  1  Drew.  684;  Evajis  v.  Coventry,   3  1  Ves.    127,    131.      A   creditor's   bill    under 

Drew.  75;  2  Jur.  N.  S.  557;  5  De  G.,  M.  &  Mass.  Gen.  Sts.  c.  113,  §  2,  may  be  brought 

G.  911;    Beeching  v.   Llovd,  3  Drew.   227;  bv  one  creditor  for  himself  alone.     Silloway 

Williams  i\  Salmond,  2  K.  &  J.  463 ;  2  Jur.  v'.    Columbian    Ijis.    Co.,    8   Gray,    199;    see 

N.  S.  251 ;  Stupart  v.  Arrowsmith,  3  Sm.  &  Crompton  v.  Anthony,  13  Allen,  33,  36,  37 ; 
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The  joining,  however,  of  seA-eral  creditors  in  the  same  suit,  although  it 
might  save  the  expense  of  several  suits  by  dilferent  creditors,  might 
nevertheless,  where  the  creditors  are  numerous,  be  productive  of  great 
inconvenience  and  delay  by  reason  of  the  danger  wliich  would  exist  of 
continual  abatements.  Courts  of  Equity  have,  therefore,  adopted  a 
practice,  which  at  the  same  time  that  it  saves  the  expense  of  several 
suits  against  the  same  estate,  obviates  the  risk  and  inconvenience  to  be 
apprehended  from  joining  a  great  number  of  individuals  as  plaintiffs, 
by  allowing  one  or  more  of  such  individuals  to  file  a  bill  on  behalf  of 
themselves  and  the  other  creditors  upon  the  same  estate,  for  an  account 
and  application  of  the  estate  of  a  deceased  debtor ;  in  which  case,  the 
decree  being  made  applicable  to  all  the  creditors,  the  others  may  come 
in  under  it  and  obtain  satisfaction  for  their  demands  as  well  as  the 
plaintiffs  in  the  suit ;  and  if  they  decline  to  do  so,  they  will  be  excluded 
the  benefit  of  the  decree,  and  will  3-et  be  considered  bound  by  acts  done 
under  its  authority.*  It  is  matter  rather  of  convenience  than  indul- 
gence, to  permit  such  a  suit  by  a  few  on  belialf  of  all  the  creditors,  as 
it  tends  to  prevent  several  suits  b}'  several  creditors,  which  might  be 
highly  inconvenient  in  the  administration  of  assets,  as  well  as  burden- 
some to  the  fund  to  be  administered  ;  for  if  a  bill  be  brought  by  a  sin- 
gle creditor  for  his  own  debt,  he  may,  as  at  Law,  gain  a  preference  by 
the  judgment  in  his  favor  over  the  other  creditors  in  the  same  degree, 
who  ma}'  not  have  used  equal  diligence.^ 

In  suits  by  one  creditor,  on  behalf  of  himself  and  the  others, 
for  *  administration  of  the  estate  of  a  deceased  debtor,  the  de-     *23G 

[Barry  ».  Abbott,  1.00  Mass.  396.     And  where  5  Ld  Red.  160;  Ridgely  r.  Bond,  18  Md. 

new  parties  come  in  under  a  creditor's  bill,  4-3.3;  see  Attornej'-General  !'.  Cornth"aite,  2 

their  names  need  not  be  interlined.     Hazard  Cox,  45;  where  it  was  admitted  at  the  bar 

V.  Durant,  9  R.  I.  602.     To  enable  a  creditor  that  where  a  single  creditortiles  a  bill  for  the 

to  question  a  conveyance  of  his  debtor  on  pajmient  of  his  own    debt  only,   the  Court 

the  ground  of  fraud,  he  must  show  a  lien  by  does  not  direct  a  general  account  of  the  tes- 

judgment  or  otherwise.     Davis  v.  Dean,  11  tator's  debts,  but  only  an  account  of  the  per- 

C.  E.  Green,  436;  Bigelow  y.  Magee,  12  C.  E.  sonal   estate   and   of    that    ])articular    debt. 

Green,  392;  Tennent  v.  Battey,  18  Kan.  324.  which   is  ordered  to  be   paid  in  a  course  of 

And  that  he  is  a  bond  fide  creditor.    Towns-  administration  ;  and  all  debts  of  a  higher  or 

end  V.   Tuttle,  28  N.  J.  Eq.  449.     And  the  equal  nature  may  be  paid   by  the  executo  ■, 

right  to  file  the  bill  will  be  lost  by  the  expira-  and  allowed  him  in  his  discharge.     See  Gray 

tion  of  the  Hen  by  efflux  of  time.     Fleming  v.  Chiswell,  9  Ves.  12-3;  Story  Eq.  PI.  §§  99- 

?,'.  Grafton,  54  Miss.  79.     But  the  creditors  of  102;  1  St'iry  Eq.  .Jur.  §§  546-550;  Brooks  r. 

a  deceased  debtor,  who  have  exhausted  their  Rej'nolds,  1   Bro.  C.  C.  (Perkins's  ed.)  18;!, 

remedy  at  Law  against  the  estate,  although  note  (2),  180,  note  (5),  and  cases  cited  ;  Pax- 

they  have  not  obtained  judgments  on  their  ton  r.  Douglas,  8  Sumner's  Yes.  520;  Thomp- 

daims,  may  file  such  a  bill.     Hasten  v.  Cast-  son  i'.  Brown,  4  John.  Ch.  619;  Shephard  v. 

ner,  29  N."  J.  Eq.  536;  Shurts  v.  Howell,  3  Guernsey,  9   Paige,  337;  Ram  on  Assets,  c. 

Stew.  Eq.  418.     And  the  assignee  of  a  de-  21,  §   1,  p.  292;  Rush  v.  Higgs,  4  Sumner's 

niand  has  an   equally  good  right  with    the  Ves.  638,  note  (<(),  and  cases  cited;   Ilaliett 

original    creditor    to    maintain    a    creditor's  v.  Ilallett,  2   Paige,    15;    Lloyd  v.  Loaring, 

suit.    Cook  V.  Ligon,  54  Miss.  652.     And  see,  6  Sumner's  Ves.  '773,  note  (n);  West  r.  Ran- 

fbr  cases   in  which    Chancery   entertains   a  dall,  2  Mason,  181 ;  Lucas  r.  Bank  of  Darien, 

creditor's  bill,  Fleming  v.  Grafton,  54  Miss.  2  Stewart,  280;  New  London  Bank  v.  Lee, 

79;  Morgan  v.  Bovne,  7  Neb.  429.     In  Ten-  11  Conn.  112;  Balientine  v.  Beall,  3  Scam. 

nessee,  by  statute,'the  bill  may  be  filed  with-  206 ;  Coe  v.  Beckwith,  31  Barb.  (N.  Y.)  3;{9; 

out  the  recoverv  of  judgment.     Spencer  v.  Hazen  v.   Durling,   1  Green   Ch.    133-     But 

Armstrong,  12  lleisk.  707.]     Seton,  117.  single  creditor  .>-uits  are  much   out  of  use. 

*  Ld.   Red.   166;    see  48th  of  the  Equity  Seton,  117. 
Rules  of  the  United  States  Courts. 
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fendant  may,  at  any  time  before  decree,  have  the  bill  dismissed  on 
pa3'ment  of  the  plaintiffs  debt  and  all  the  costs  of  the  suit.^ 

In  suits  of  this  nature,  the  plaintiff  cannot  waive  an  account  against 
the  estate  of  a  deceased  administrator  of  the  debtor.- 

If  the  debt  of  the  plaintiff  be  admitted  or  proved,  and  the  executor 
or  administrator  admits  assets,  the  plaintiff  is  entitled  at  the  hearing 
to  an  immediate  decree  for  payment,  and  not  a  mere  decree  for  an 
account ; '  but  an  admission  by  the  executor  that  he  has  paid  the  lega- 
cies given  by  the  testator's  will,  is  not  an  admission  of  assets  for  the 
])ayment  of  the  plaintifTs  debt,  so  as  to  entitle  him  to  such  an  imme- 
diate decree.* 

One  creditor  may  also  sue,  where  the  demand  is  against  the  real  as 
well  as  the  personal  assets  ;  ^  but  although  one  creditor  may  file  a  bill 
on  his  own  behalf  alone,  for  administration  of  the  personal  estate,  he 
cannot  have  a  decree  for  administration  of  the  real  estate,  unless  he 

sue  on  behalf  of  himself  and  all  the  other  creditors.® 
*237  *  Again  in  the  case  of  creditors  under  a  trust  deed  for  payment 
of  debts,  a  few  have  been  permitted  to  sue  on  behalf  of  themselves 
and  the  other  creditors  named  in  the  deed,  for  the  execution  of  the 
trusts,  although  one  creditor  could  not,  in  that  case,  have  sued  for  his 
single  demand,  without  bringing  the  other  creditors  before  the  Court.-' 


^  Pemberton  v.  Pophain,  1  Beav.  31(5;  2 
Jur.  1009;  Holden  v.  Kynaston,  2  Beav.  204; 
Manton  v.  Koe,  14  Sim.  .'J53 ;  post,  Chap. 
XIX.,  §  1,  Dismissing  Bills.  As  to  cost.s, 
see  cases  above  referred  to,  and  Penny  v. 
Beavan,  7  Hare,  133;  12  Jur.  936. 

2  Wadeson  v.  Rudge,  1  C.  P.  Coop.  t. 
Cott.  369;  but  see  Symes  v.  Glynn,  and 
Pease  v.  Cheesborough,  cited  Seton,  115.  [See 
Woodfin  V.  Anderson,  2  Tenn.  Ch.  331.] 

3  Woodgate  v.  Field,  2  Hare,  211;  6  Jur. 
871 ;  see  also  Owens  v.  Dickinson,  C.  &  P. 
48,  56;  4  Jur.  1151;  Field  v.  Titmus,  ]  Sim. 
N.  S.  218;  15  Jur.  121.  For  form  of  decree 
for  payment,  see  Seton,  115,  No.  3. 

*  Savage  v.  Lane,  8  Hare,  32;  Field  «). 
Titmus,  1  Sim.  N.  S.  218;  15  Jur.  121;  Hut- 
ton  V.  Rossiter.  7  De  G  ,  M.  &  G.  9. 

5  Leigh  V.  Thomas,  2  Ves.  S.  312,  313. 

8  Hedlord  V.  Uigh.  2  Dick.  707:  !Mav  r. 
Sell.v,  1  Y.  &  C.  0.  C.  235:  6  Jur.  52:  Blair 
V.  Oiniond,  1  De  G.  &  S.  428:  U  Jur.  605; 
l^.nsford  V.  Hartley,  2  J.  &  H.  736;  Seton, 
117;  Johnson  v.  (ompton,  4  Sim.  47;  [Wor- 
raker  v.  Prver,  2  Ch.  Div.  109,  overruling 
Cooper  V.  blisset,  1  Ch.  Div.  691.]  See 
form  of  contingent  prayer,  in  a  bill  bj'  one 
creditor,  Tomlin  v.  Tomliri,  1  Hare.  236.  In 
such  cases  leave  to  amend  will  generally  be 
given  at  the  hearing:  see  cases  above  cited. 
After  decree  in  a  single  ci editor's  suit,  an  ac- 
count was  taken  of  the  real  estate;  the  bill 
being  taken  as  a  bill  on  behalf  of  all  the 
creditors;  Woods  v.  Sowci'liv,  14  W.  R.  9, 
V.  (J.  W.;  see  Story  I>j.  j'l.  §  161,  note. 
Although  one  incumbrancer  cannot  sue  with- 
out making  other  incumbrancers  parties,  yet 
it  has  been  held  that  this  is  cured  bv  a  decree 


directing  an  account  to  be  taken  of  all  the 
mortgages  and  incumbrances  affecting  the 
estate.  See  Vin.  Ab.  tit.  Party  (B),  ca. 
51.  Where  a  bill  has  been  filed  by  a 
single  bond  creditor  to  establish  his  claim 
against  the  real  estate  of  his  deceased  debtor, 
the  Court  has  permitted  it  to  be  amended  by 
making  it  a  bill  "on  behalf  of  himself  and 
of  the  other  specialty  creditors."  .lohnson 
V.  Compton,  vbi,  supra.  Where  a  judgment 
creditor  tiles  a  bill  to  obtain  aid  in  enforcing 
the  payment  of  his  judgment  at  Law,  it  is  no 
ground  of  demurrer  that  other  creditors,  not 
in  equal  degree,  are  not  made  parties  to  the 
bill.  Wav  c.  Bragaw,  1  C.  E.  Gr  en  (N.  J.), 
213,  216.  217:  Edgell  v.  Haywood,  3  Atk. 
357;  see  Clarkson  v.  Depevster,  3  Paige, 
320;  Parmelee  v.  Egan,  7  Paige,  610;  Gros- 
venor  v.  Allen,  9  Paige,  ,74;  Farnham  v. 
Camiibell,  10  Paige,  598. 

1  Corry  r.  Irist.  Ld.  Red.  167;  Murphy 
V.  Jackson,  5  Jones  1",(].  (N.  C.jll :  see,  how- 
ever, Harrison  v.  Stewardsoii,  2  Hare,  530, 
where  Sir  J.  Wigrani  \'.  (I.  decided,  that 
twenty  creditors  interested  in  a  real  estate 
were  not  set  large  a  number  as  that  the  Court 
would,  on  the  ground  of  inconvenience  alone, 
allow  a  few  of  them  to  represent  the  others, 
and  dispense  wit!)  such  others  as  j)artics,  in  a 
suit  to  recover  the  estate  against  the  whole 
body  of  creditors.  See  Story  F(i.  PI.  §§  150, 
207;  Bainbridge  v.  Burton,  2  Beav.  539; 
Johnson  v.  Candage,  31  Maine,  28;  Bryant 
V.  Russell,  23  Pick.  508  :  Stevenson  v. 
Austin,  3  Met.  474.  In  case  of  an  assign- 
ment for  the  benelit  of  creditors,  all  the  cred- 
itors should  be  joiiu;d  in  a  bill  to  compel  a 
distribution   of   the  fund;    but   one   creditor 
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And  -where  the  trust  fund  was  to  be  distributed  amongst  Ihe  joint 
and  separate  creditors  of  the  firm,  a  bill  of  this  description  was  per- 
mitted by  a  separate  creditor  onl}',  on  behalf  of  himself  and  the  other 
joint  and  separate  creditors.^ 

In  suits  for  marshalling  assets,  simple-contract  creditors  must  be 
joined  as  plaintiffs,  as  well  as  creditors  by  specialt}' ;  for,  upon  a  bill 
by  specialty  creditors  onl}-,  the  decree  would  be  merely  for  the  pa3ment 
of  the  debts  out  of  the  personal  estate,  and,  if  that  should  not  prove 
sufficient  for  the  purpose,  for  the  sale  and  application  of  the  real  estate. 
The  right  to  call  for  such  an  arrangement  of  the  property  as  will  throw 
those  who  have  debts  payable  out  of  both  descriptions  of  estate  upon 
the  real  estate,  in  order  that  the  personalty  may  be  left  clear  for  those 
whose  demands  are  onl}'  pa3-able  out  of  the  personal  estate,  belongs  to  the 
simple-contract  creditors,  who  have  an  equity  either  to  compel  the  pay- 
ment of  the  specialty  debts  out  of  the  real  estate,  or  else  to  stand  in  the 
place  of  the  specialty  creditors,  as  against  the  real  estate,  for  so  much  of 
the  personal  estate  as  they  shall  exhaust.  It  is  proper,  therefore,  in 
bills  of  this  nature,  to  file  them  in  the  names  of  a  specialty  *cred-  *  238 
itor  and  of  a  creditor  by  simple  contract,  on  behalf  of  themselves 
and  of  all  others  the  specialty  and  simple-contract  creditors.^ 

By  analogy  to  the  case  of  creditors,  a  legatee  is  permitted  to  sue  on 
behalf  of  himself  and  the  other  legatees  ;  because,  as  he  might  sue  for 
his  own  legacy  only,  a  suit  by  one  on  behalf  of  all  the  legatees,  has 
the  same  tendency  to  prevent  inconvenience  and  expense,  as  a  suit  bj' 
one  creditor  on  behalf  of  all  creditors  of  the  same  fund.^  For  the 
same  reason,  where  it  has  been  sought  to  apply  personal  estate  amongst 
next  of  kin,  or  amongst  persons  claiming  as  legatees  under  a  general 
description,"  and  it  may  be  uncertain  who  are  the  persons  answering 
that  description,  bills  have  been  admitted  by  one  claimant  on  behalf  of 
himself  and  of  others  equally  interested.^ 

alone  may  maintain  a  bill  for  a  violation  of  legatees  and  devisees,  bronpht  for  the  piir- 

the   trust    injurious   to    himself    separately.  pose  of  falsifving  the  accounts  of  tlie  exec- 

Dimmock   v.   Bixby,   20   Pick.  368.     When  utor.      Smith  v.   Brittou,   2  P.  &  II.  (Va.) 

creditors  claim  under  a  deed  of  trust  for  the  124. 

payment  of  debts,  they  need   not  make  as  ^  Weld  v.  Bonham,  2  S.  &  S.  91 ;  and  see 

parties  to  their  bill  those  who  are  in  a  pos-  Richardson  v.  Hastings,  7  Beav.  323;  Smart 

terior  class   to   themselves,    but    they   must  v.  Bradstock,  7  Beav.  500. 
make,  as  parties,  all  who  arc  in  their  own  i  By  the  32  &  33  Vic.  c.  46,  it  is  enacted 

class.     Patton  v.  Benciui,   6  Ired.  Eq.  204.  that  in" the  administration  of  tiic  estate  of  any 

No  decree  for  the  distribution  of  a  fund  in  person  dying  on  or  after  the  1st  .Ian.  1870. 

Court   can  be  made,   until    all    persons   in-  no  debt  shall  be  entitled  to  preference  merely 

terested  are  made  parties.     De  La  Vergne  v.  because  it   is  a  specialty  debt,   but  all   the 

Evertson,  1  Paige,  181;  Greene  v.  Sisson,  2  creditors  shall  be  treated  as  standing  in  equal 

Curtis  C.  C.  171.     All  the  distributees  are  degree,  and  be  paid  accordingly  out  of  the 

necessary  parties  to  a  bill   for  distriliution.  assets,  whether  legal  or  equitable. 
Hawkins  v    Craig,  1  B.  Mon.  27.     All  per-  2  u\.   Red.    107;    Story   Kq.    PI.   §    104; 

■sons  interested  in  the  trust  estate  ought  to  be  Brown  v.  Ricketts,  3  Joliii.  Ch.  5.53:   !•  ish  r. 

joined  in  a  suit  for  its  administration.     Elani  Ilowland,   1   Paige,  20.  23;  Kettle  i;.  Crary. 

V.Garrard,  25  Georgia,  557;  High  I'.Worlev,  1   Paige,   417,    note;    Hallett    v.    Hallett,    2 

32  Ala.  709;  D'Wolf  v.  D'WoIf,  4  R.  I.  450;  Paige,  20,  21. 

Gould    V.   Haves,    19    Ala.    438;    Keeler   v.  «  Ld.   Red.   169;    Smith  v.  Leathart,   20 

Keeler,  3  Stockt.  (N.  .1.)  4.58.  L.  J.  Ch.  202,  V.  C.  K.  B.;    Story  Eq.  PI. 

Creditors  of  a  testator  may  intervene  by  §  105;   see  now  15  &  IG  Vic.  c.  86,  §  42, 

petition,  and  be  made  parties  to  a  suit  by  the  r.  1. 
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So,  also,  in  the  case  of  appointees  under  the  will  of  a  mamed  wo  • 
man,  made  in  pursuance  of  a  power,  where  they  were  very  numerous,  a 
bill  was  permitted  by  some  in  behalf  of  all.* 

The  right  of  a  few  persons  to  represent  the  class  is  not  confined  to 
the  instances  of  creditors  and  legatees  ;  *  and  the  necessity  of  the  case 
has  induced  the  Court,  especially  of  late  years,  frequently  to  depart 
from  the  general  rule  in  cases  where  a  strict  adherence  to  it  would  prob- 
al>ly  amount  to  a  denial  of  justice,  and  to  allow  a  few  persons  to  sue  on 
behalf  of  gi-eat  numbers  having  the  same  interest ;  ®  thus,  some  of  the 
proprietors  of  a  trading  undertaking,  where  the  shares  had  been  split 
or  diA'ided  into  800,  were  permitted  to  maintain  a  suit  on  behalf  of 
themselves  and  others,  for  an  account  against  some  of  their  copartners, 
without  bringing  the  whole  before  the  Court,''  "  because  it  would  have 
been  impracticable  to  make  them  all  parties  by  name,  and  there  would 
be  continual  abatement  by  death  and  otherwise,  and  no  coming  at  justice, 

if  they  were  to  be  made  parties  ; "  and  in  case  of  a  trade  part- 
*  239  nership  of  more  than  twenty-five  persons  formed  *  before  the 

7  «&  8  Vic.  c.  110,  and  registered  under  §  58  of  that  Act,  but 
not  otherwise  registered,  some  members  were  allowed  to  sue  on  behalf 
of  themselves  and  other  members  to  restrain  a  nuisance  ;  ^  and  so, 
where  aU  the  inhabitants  of  a  parish  had  rights  of  common  under  a 
trust,  a  suit  by  one,  on  behalf  of  himself  and  the  other  inhabitants, 
was  admitted ;  ^  and  a  freeholder  and  copyholder  of  a  manor  may  sue 
on  behalf  of  himself  and  all  other  the  freehold  and  copyhold  tenants, 
to  have  their  rights  of  common  ascertained,  notwithstantling  the  rights 
of  each  freeholder  are  separate  and  distinct  from  those  of  the  copy- 
holders ;  ^  but  although  one  copyholder  may  sue  on  behalf  of  himself 
and  the  other  copyholders  to  have  the  rights  of  common  ascertained,  he 
cannot  sue  on  behalf  of  himself  alone  for  that  purpose.*  So,  also,  one 
owner  of  lands  in  a  township  has  been  permitted  to  sue  on  behalf  of 
himself  and  the  others  to  establish  a  contrilmtory  modus  for  all  the 
lands  there.^    Upon  the  same  principle,  a  bill  was  allowed  by  the  cap- 

4  Manning  v.  Thesiger,  1  S.  &  S.  10(5.  '  Chancey  v.  May,  Free.  Ch.  592. 

5  See  per  Ld.  Eldon,  in  Lloyd  v.  Loaring,  i  Worms! ey  v.  Merritt,  L.  R.  4  Eq.  695, 
6  Ves.  779.  V.  C.  M. 

6  Ld.  Red.  169;  Storj'  Eq.Pl.  §  94  et  seq.,  2  Blackham  v.  The  Warden  and  Society 
and  the  cases  cited  in  notes;  West  v.  Ran-  of  Sutton  Coldfield,  1  Ch.  Ca.  269.  It  has 
dall  2  Mason,  192-196;  Wendell  v.  Van  been  doubted  whether  the  Attorney-General 
Rensselaer,  1  John.  Ch.  349;  Hallett  v.  Hal-  ought  not  to  have  been  a  party  to" that  suit. 
lett,  2  Paige,  18-20;  Cullen  v.  Duke  of  See  Ld.  Red.  149;  and  see  Attorney-General 
Queensberrv,  1  Bro.  C.  C.  (Perkins's  ed.)  v.  Heelis,  2  S.  &  S.  67;  but  see  Attorney- 
101,  and  ]N"Ir.  Belt's  notes;    Moffats  v.  Far-  General  v.  Moses,  2  Mad.  294. 

quharson,  2  id.  .338,  note  (1);  Lloyd  v.  Loar-  8  Smith  v.  Earl  Brownlow,   L.  R.  9  Eq. 

intr  6  Sumner's  Ves.773,  note  {a),  and  cases  241,  M.  R.;  see  Warrick  v.  Queen's  College, 

cited;    Willis   V.    Henderson,    4    Scam.    20;  Oxford,  W.  N.  (1870)  M.  R.;  18  W.  R.  719, 

Mann  v.  Butler,  2  Barb.  Ch   362;  Per  Foster  M.  R.;  L.  R.  10  Eq.  105;    Betts  v.   Thomp- 

J.   in   Williston    V.   Michigan    Southern    &  son,  W.  N.  (1870)   203;    18  W.  R.    1099, 

Northern  R.R.  Co.,  13  Allen,  406;  Peabody  M.  R. 

V.  Flint,  6  Allen,  52;  Mason  r).  York  &  Cum-  *  Phillips  v.  Hudson,   L.   R.   2  Ch.   Ap. 

berland  R.R.  Co.,  .52  Maine,  107-109 ;  March  243,  L.  C. 

V.  Eastern  R.R.  Co.,  40  N.  H.  566;  Smith  v.  6  Chaytor  v.  Trinity  College,  3  Anst.  841; 

Swomestedt,  16  How.  U.  S.  288;  48th  of  the  Story  Eq.  Jur.  §  121,  and  cases  cited. 

Equity  Rules  of  the  United  States  Courts. 
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tain  of  a  privateer  on  behalf  of  himself  and  of  all  other  the  mariners  and 
persons  who  had  signed  certain  articles  of  agreement  with  the  owners, 
for  an  account  and  distril)ution  of  the  prizes  made  by  the  ship.«  And 
in  Lloyd  V.  Loaring,''  Lord  Eldon  expressed  his  opinion,  that  some  of  the 
members  of  a  lodge  of  Freemasons,  or  of  one  of  the  iims  of  court,  or 
of  any  other  numerous  body  of  persons,  might  sustain  a  suit  on  l)ch'alf 
of  themselves  and  the  others,  for  the  delivery  up  of  a  chattel  in  which 
they  were  all  interested. 

The  great  increase  in  the  number  of  Joint-Stock  Companies,  and 
trading  associations,  in  which  large  classes  of  persons  are  jointly  inter- 
ested, has  had  the  effect,  in  modern  times,  of  extending  the  practice, 
which  allows  a  few  persons  to  sue  in  Equity  on  behalf  of  themselves  and 
others  similarly  interested.^  In  the  case  of  Walworth  v.  Holt,"^  the  bill  was 
filed  by  the  plaintiffs  on  behalf  of  themselves  and  all  others,  the  share- 
holders and  partners  of  the  banking  company,  called  the  Imperial  Bank 
of  England,  except  those  who  were  made  defendants.  It  did  not  in 
terms  pray  a  dissolution,  or  a  final  winding  up  of  the  affairs 
of  the  company,  *  but  it  prayed  the  assistance  of  the  Court  in  *240 
the  realization  of  the  assets  of  the  company,  and  in  the  payment 
of  its  debts,  and  that  for  that  purpose  a  receiver  might  be  appointed, 
and  authorized  to  sue  for  calls  unpaid  and  other  debts  due  to  the  com- 
pany in  the  name  of  the  registered  officer,  who  was  one  of  the  defend- 
ants. To  this  bill  a  demurrer  was  put  in,  upon  the  argument  of  which 
the  two  most  important  objections  to  the  bill  were,  1st,  That  it  was  not 
the  practice  of  the  Court  to  interfere  between  partners,  except  upon  a 
bill  prating  a  dissolution  ;  and  2dly,  That  aU  the  parties  interested 
in  the  concern  were  necessary  parties  to  the  bill.  Lord  Cottenham 
overruled  the  demurrer,  and  in  his  judgment  observed,^  "The  result, 
therefore,  of  these  two  rules,  the  one  binding  the  Com-t  to  withhold  its 
jurisdiction,  except  upon  bills  praying  a  dissolution,  and  the  other 
requiring  that  all  the  partners  should  be  parties  to  a  bill  praying  it, 
would  be,  that  the  door  of  this  Com-t  would  be  shut  in  all  cases  in  which 
the  partners  or  shareholders  are  too  numerous  to  be  made  parties  ; 
which,  in  the  present  state  of  the  transactions  of  mankind,  would  be  an 
absolute  denial  of  justice  to  a  large  portion  of  the  subjects  of  the  reabn, 
in  some  of  the  most  important  of  their  affairs.  This  result  is  quite 
sufficient  to  show  that  such  cannot  be  the  law ;  for,  as  I  have  said  upon 
other  occasions,^  I  think  it  the  duty  of  this  Court  to  adapt  its  practice 
and  course  of  proceeding  to  the  existing  state  of  society,  and  not  by 
too  strict  an  adherence  to  forms  and  rules,  established  under  difl!erent 

6  Good  V.  Blewitt,  13  Ves.  397.  In  that  8  Beattv  v.  Kurtz,  2  Peters.  566;  Smith 
case  the  bill  was  originally  filed  bv  the  cap-  v.  Swomestedt,  16  How.  U.  S.  288;  Whituev 
tain  in  his  own  right,  but  was  allowed  to  be  v  Mavo,  15  111.  251;  Putnam  v.  Sweet,  1 
amended  bj'  introducing  the  words,  "on  be-  Chand.  (Wis.)  286;  Morgan  v.  New  York 
half  of  himself,"  &c.,  13  Ves.  398;  see  West  and  Albany  R.R.  Co.,  10  Paige,  290. 

V.  Randall,  2  Mason,  193,  194;  Story  Eq.  PI.  »  4  m.  &  C.  635. 

§  98.  1  Ibid. 

7  6  Ves.  773,  779;  see  Sumner's  ed.  2  gee  Mare  v.  Malachv,  1  M.  &  C.  559 ; 
note  («)•                                                                    Taylor  v.  Salmon,  4  M.  ii  C.  134,  141. 

229 


*241  OF  PARTIES  TO  A  SUIT. 

circumstances,  to  decline  to  administer  justice,  and  to  enforce  riglits  for 
■which  there  is  no  other  remedy.  This  has  always  been  the  principle  of 
this  Court,  though  not  at  aU  times  sufficiently  attended  to.  It  is  the 
ground  upon  which  tlie  Court  has,  in  many  cases,  dispensed  with  the 
presence  of  parties  who  would,  according  to  the  general  practice,  have 
been  necessary  parties."  ^ 

In  Mozley  v.  Alston^*  Lord  Cottenham  said,  that  this  form  of  suit  is 
"  subject  to  this  restriction  :  that  the  relief  which  is  prayed  must  be  one 
in  Avhich  the  parties  whom  the  i)laintiff  professes  to  represent,  have  all 
of  them  an  interest  identical  with  his  own  ;  for  if  what  is  asked  may  by 
possibility  be  injurious  to  any  of  them,  those  parties  must  be  made  de- 
fendants ;  because  each  and  every  of  them  maj^  have  a  case  to 
*  241  make,  adverse  to  the  interests  of  the  parties  *  suing.  If,  in- 
deed, they  are  so  numerous  that  it  is  impossible  to  make  them 
all  defendants,  that  is  a  state  of  things  for  which  no  remed}'  has  yet 
been  provided."  If,  .however,  such  persons  are  so  numerous  that  it  is 
impossible  to  make  them  parties,  it  is  apprehended  that,  according  to 
the  present  practice,  the  Court  will,  in' such  cases,  permit  the  suit  to 
proceed,  upon  one  or  several  of  such  parties  having  interests  not  iden- 
tical with  the  plaintiff,  or  of  each  class  of  them,  if  there  are  several 
classes,  being  made  defendant  to  represent  the  others  ;  unless  indeed 
the  object  of  the  suit  is  to  have  the  partnership  or  compau}^  dissolved.^ 

The  fact  of  a  compaoy  being  incorporated  hy  Act  of  Parliament  does 
not  appear  necessarily  to  prevent  individual  members  of  the  corporation 
suing  on  behalf  of  themselves  and  the  other  members  of  the  company. 
In  Foss  v.  Harbottle^^  Sir  J.  Wigi-am  Y.  C.  observed,  "corporations  of 
this  kind  are  in  truth  little  more  than  private  partnerships  ;  and  in  cases 

8  StorvEq.Pl.§§  70,  96,  115, 115a,  115b;  &   G.   689,   699;    14  Jur.    535;    Fawcett   v. 

Westc.  ftandall,  2  Mason,  181;  Colt  v.  Les-  Lawrie,   1  Dr.  &  S.  19-2.  20.'3 ;  as  to  making 

Tiier.  9  Cowen,  .320,  3aO;  Deeks  v.  Stanhope,  the  Corporation  a  defendant  in  its  corporate 

14  Sim.  57;  Collver  Partn.  (Perkins's  ed  )  character,  see  Bagshaw  v.  Eastern  Union 
361,  in  note;  Tavlor  v.  Sahnon,  4  M.  &  C.  Railway  Co.,  7  Hare,  114;  13  Jur.  602;  2 
134, 141.    Representatives  of  a  deceased  part-  M'N.  &  G.  389 ;  14  Jur.  491. 

ner  should  be  made  parties  to  a  bill  to  dis-  '^  2  Hare,  491 ;  see  also  Preston  v.  Grand 

solve   a   partnership,    and   the    bill   may  be  Collier  Dock   Co.,   11  Sim.  327,  344;   S.  C. 

amended    for    that    purpose.       Buchard    v.  noni.  Preston  r.  Guvon,  5  Jur   146 ;  Hagshaw 

Bovce,  21  Geo.  6.  v.  Eastern  Union  fiailwav  Co.,  and  Carlisle 

'*  1  Phil.  790,  798;  11  Jur.  315;  Moseley  v.  South  Eastern  Railway  Co.,  uhi  supra; 
V.  Cressey's  Companv,  L.  R.  1  Eq.  405;  12  Graham  v.  Birkenhead  Railway  Co.,  2  M'N. 
Jur.  N.  S.  46,  V.  C.  V^'. ;  see  also  Milligan  v.  &  G.  146,  15G;  14  .Jur.  494;  Colman  v.  East- 
Mitchell,  3  M.  &  C.  72;  1  Jur.  888;  Hichens  ern  Counties  Railway  Co.,  10  Beav.  1,  12; 
V.  ConjLpreve,  4  Russ.  562,  574;  Gordon  v.  11  Jur.  74;  Salomons  r.  I.aing,  12  Beav.  339 ; 
Pvm,  3  Hare,  223,  227;  Apperlv  v.  Page,  1  14  Jur.  279;  Eraser  v.  Whallev,  2  H.  &  M. 
Phil.  779,  785;  11  Jur.  271;  liichardson  v.  10;  East  Pant  Du  Co.  «  Merryweather,  10 
Hastings,  7  Beav.  323,  326;  11  Beav  17;  8  Jur.  N.  S.  1231;  13  W.  R.  316,"  V.  C.  W. ;  2 
■  lur.  72;  Beeching  v.  Llovd.  3  Drew.  227;  H.&M.254;  Moseley  u.  Cressey's  Companv, 
Moor  V.  Veazie,  32  Maine,  .355.  L.  R   1  En.  405;  12  Jur.  N.  S.  46,  V.  C.  \V. ; 

1  Richardson  v.  Larpent,  2  Y.  &  C.  C.  C.  Iloole  v.  Great  Western  Railway  Company, 

507,514;  7  Jur.  691:  Pare  w.  Clegg.  29  Beav.  L.   R.   3  Ch.    Ap.   262,  L.  JJ. ;"  Bloxam  v. 

589,602:  7  Jur.  N.  S.  1136;  Bromley  v.  Wil-  Metropolitan  Railway  Co.,  L.  R.  3  Ch.  An. 

liams,  32  Beav.  177;  9  Jur.  N.S.  240;  Hoole  337,  L.  C ;  Atwool  v.  Merryweather,  L.  R. 

V.  Great  Western  Railway  C^>mpany,  L.  R.  5  Eq.  464,  n.  (3),  V.  C.  W. ;  Clinch  v.  Finan- 

3  Ch.  Ap.  262,  273.  L.  J.j".  ;  Cramer"  v.  ]5ird,  eial  Corporation,  L.  R.  5  Kq.  450,  V.  C.  W  ; 

L.  R  6  E<i.  14.3,  148 ;  Pickering  v.  Williams,  affirmed,  L.  R.  4  Ch.  Ap.  117,  L.  C.  &  L.  JJ. ; 

15  W.  R  218,  V.  C.  S.;  see,  however,  Car-  Cramer  v.  Bird,  L.  R.  6  Eq.  143,  M.  R. ; 
lisle  V.  South  Eastern  Railway  Co.,  1  M'N.  Kernaghan   v.  Williams,    L.  K.  6   Eq.  228, 
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which  may  easily  be  suggested,  it  would  be  too  mueh  to  hold,  that  a 
society  of  private  persons  associated  together  in  undeilakings,  which, 
though  certainly  beneficial  to  the  public,  are  nevertheless  matters  of 
private  property,  are  to  be  deprived  of  their  civil  rights,  inter  se,  because, 
in  order  to  make  their  common  objects  more  attainable,  the  Crown  or 
the  legislature  may  have  conferred  upon  them  the  benefit  of  a  corporate 
character.  If  a  case  should  arise  of  injury  to  a  corporation  by  some  of 
its  members,  for  which  no  adequate  remedj'  remained,  except  that  of  a 
suit  by  individual  corporators  in  their  private  characters,  and  asking  in 
such  a  character  the  protection  of  those  rights  to  which  in  their  corporate 
capacity  they  were  entitled ;  I  cannot  but  think  that  the  principle  so 
forcibly  laid  down  by  Lord  Cottenham  in  Walworth  v.  Jfolt^^  and 
other  cases,  would  apply,  and  the  *claims  of  justice  would  be  *242 
found  superior  to  an}'  difficulties  arising  out  of  technical  rules, 
respecting  the  mode  in  which  corporations  are  required  to  sue."  ^  In 
the  case  last  referred  to,  the  Vice  Chancellor  allosved  a  demurrer,  on 
the  ground  that  upon  the  case  as  stated  in  the  bill,  there  was  nothing 
to  prevent  the  company  from  obtaining  redress  in  respect  of  the  matters 
complained  of  in  its  corporate  character,  and  that,  therefore,  the  plain- 
tifll's  could  not  sue  in  a  form  of  pleading  which  assumed  the  practical 
dissolution  of  the  corporation.^ 

It  is  generally  necessary,  in  order  to  enable  a  plaintiff  to  sue  on  be- 
half of  hhnself  and  others  who  stand  in  the  same  relation  with  him  to 
the  subject  of  the  suit,  that  it  should  appear  that  the  relief  sought  by 
him  is  beneficial  to  those  whom  he  undertakes  to  represent.^  Where  it 
does  not  appear  that  all  the  persons  intended  to  be  represented  are 
necessarily  interested  in  obtaining  the  relief  sought,  such  a  suit  cannot 
be  maintained ;  *  and  a  plaintifl'  cannot,  in  one  portion  of  a  bill,  sue  on 
behalf  of  himself  and  all  the  other  members  of  a  company-,  and  by 
another  portion  seek  to  establish  a  demand  against  the  company.^  AYhere 

M.  R. ;    Salisbury   v.  Metropolitan  Railway  object  that  the  plaintiff  had  no  right  to  bring 

Company,  W.  N.  (1869)  52,  W.  N.  (1870)  his  bill  in  that  form.     Messervey  v.  Barelli, 

70;    18   W.   R.   484,  V.  C    J.;    ib.,  W.   N.  2  Hill  Ch.  567;  see  ante,  pp.  26, "144,  notes. 
(1870)  74,  L.  J.  G. ;  ib.  182,  V.  C.  J  ,  18  W.  2  See  also  Mozley  v.  Alston,  1  I'hil.  790, 

R.  974,  V.  C.  J. ;  Sweny  v.  Smith,  L.  R.  7  797;  Lord  v.  The  Governor  and  Company  of 

Eq.  324,  M.  R.  Copper  Miners,  2  Phil.  740,  749 ;    Yetts   v. 

8  4  M.  &  C.  635.  Norfolk  Railway  Co.,  3  De  G.  &  S.  293;  13 

1  One    stockholder  of    a    manufacturing  Jur.  249.    [Macdougall  v.  Gardner,  1  Ch.  Div. 

corporation  cannot  alone  maintain  a  bill  in  14 ;    Pender  v.   Lushington,   6  Ch.  Div.  70 ; 

Equity  to  compel  the  execution  of  a  trust,  by  Duckett  v.  Cover,  6  Ch.  Div.  82.] 
per.sons  who  have  taken  a  conveyance  of  the  3  Gray  v.  Chaplin,   2  S.  &   S.  267,  272, 

company's  property  in  trust  to  pay  its  debts,  Attorney-General  v.   Heelis,  2   S.  &    S.  67, 

because  he  stands  in  the  same  right  with  all  the  75;    Cohiian    v.    Eastern   Counties    Railway 

other  stockholders,  who  have  a  common  inter-  Company,  10  Beav.  1,  13;  Carlisle  v.  South 

est  with  him  in  enforcing  the  trust,  and  all  of  Eastern   Railway  Company,   1   M'N.   &  G. 

whom   should   be  made   parties,   if  not   too  689,  698;  Mullock  v  Jenkins,  14  Beav.  628; 

numerous,  or,  if  too  numerous,  the  bill  should  Williams  v.  Salmond,  2  K.  &  J.  463;  2  Jur. 

be  brought  by  some  in  behalf  of  all,  so  that  N.  S.  251;    Moselev  v.  Cressev's  Company, 

the  rights  of  all  may  be  duly  adjudicated  in  L.  R.  1  Eq.  405;  12  Jur.  N.  S."46,  V.  C.  W. 
the  linal  decree.     Heath  v.  Ellis,   12  Cush.  *  Van  Sandau  v.  Moore,  1  Russ.  441,465; 

601;  Allen  v.  Curtis,  26  Conn.  456.    Where  Lovell  v.  Andrew,  15  Sim.  581,  584;  11  Jur. 

the  plaintiff  sued  on  behalf  of  himself  and  485;   Haiiibridge  v.  Burton,  2  Beav.  536. 
others,  it  was  held,  that  the  defendant,  after  6  Thomas  v.  Hobler,  4  De  G.,F.  &  J.  199; 

answering  to  the  merits  of  the  bill,  could  not  8  Jur.  N.  S.  125. 
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three  of  the  subscribers  to  a  loan  of  monej'  to  a  foreign  State  filed  a 
bill  on  behalf  of  themselves  and  all  other  subscribers  to  that  loan,  to 
rescind  the  contracts  of  subscription,  and  to  have  the  subscription 
moneys  returned,  it  was  held,  that  the  plaintiffs  were  not  entitled,  in 
that  case,  to  represent  all  the  other  subscribers,  because  it  did  not 
necessaril}'  follow  that  every  subscriber  should,  like  them,  wish  to  retire 
frojjp  the  speculation,  and  every  individual  must,  in  that  respect,  judge 
for  himself.^  And  upon  the  same  principle,  one  of  the  inhabitants  of  a 
district,  who  claims  a  right  to  be  served  with  water  by  a  public  com- 
pany, cannot  file  a  bill  on  behalf  of  himself  and  the  other  inhabit- 
*243  ants,  to  compel  that  company  to  supply  water  *to  the  district 
upon  particular  terms  ;  because,  what  might  be  reasonable  with 
respect  to  one,  might  not  be  so  with  regard  to  the  others.^  This  form  of 
suit  cannot  be  adopted  where  each  of  the  class  on  behalf  of  whom  it  is 
instituted  has  a  separate  demand  in  Equity  :  ^  and,  therefore,  a  suit  by 
a  shareholder  in  a  joint-stock  companj^  on  behalf  of  himself  and  the 
other  shareholders,  seeking  reUef  from  the  shares,  and  the  return  of  the 
deposits,  on  the  ground  of  fraud  or  misrepresentation  in  the  prospectus, 
cannot  be  maintained  ;  for  the  case  of  each  person  who  has  been  deceived 
is  peculiar  to  himself,  and  must  depend  upon  its  own  circumstances.^ 
Neither  can  this  form  of  suit  be  adopted  where  the  act  complained  of  is 
voidable  and  capable  of  confirmation  by  the  members  of  the  company, 
nor  where  it  is  a  mere  matter  of  internal  regulation.*  Where,  however, 
the  object  sought  is  such  that  a  suit  of  this  nature  may  be  instituted,  it 
may  be  maintained,  although  a  majority  of  the  class  on  behalf  of  whom 
it  is  instituted  disapprove  of  it.^ 

Where  the  object  of  the  suit  is  the  dissolution  of  a  partnership,  all 
the  partners  must,  it  would  seem,  be  parties  to  the  suit,  and  a  suit  b}' 
one  partner  on  behalf  of  himself  and  others,  cannot  be  maintained.'     In 

6  Jones  V.  Garcia  Del  Rio,  T.  &  R.  297,  V.  C.  W.,  affirmed  L.  R.  4  Ch.  Ap.  117,  L. 

300.  C.  &  L.  JJ. ;  Lambert  v.  Northern  Railway 

1  Weale  v.  West  Middlesex  WaterworTcs,  of  Buenos  Ayres,  18  \V.  R.  180,  V.  C.  M. 
1  J.  &  W.  358,  370;  see  Beaumont  v.  Mere-  For  exceptional  circumstances  under  wliich 
dith,  3  V.  &  B.  181 ;  Story  Eq.  PI.  §§  120,  such  a  bill  was  permitted,  see  [Ante,  2G,  n. 
123,  125.  1.] 

2  Jones  V.  Garcia  Del  Rio,  T.  &  R.  297,  ^  Bromley  v.  Smith,  1  Sim.  8  ;  Small  v. 
300;  Blain  v.  A^ar,  1  Sim.  37,  43;  2  Sim.  Attwood,  Youn{?e,  407,  456 ;  and  see  William 
289;  Croskev  ?'.  The  Bank  of  Wales,  4  Gift.  v.  Salmond,  2  K.  &  J.  463;  2  Jur.  N.  S. 
314;  9  Jur.  N.  S.  595;  Hallows  v.  Fernie,  L.  251;  Kernaghau  v.  Williams,  L.  R.  6  Eq. 
R  3  Ch.  Ap.  4G7,  L.  C  ;  Turquand  v.  Mar-  228,  M.  R. 

shall,  L.  R.  6  Eq.  112.  M.  R.  6  Lonp  i'.  Yonge,  2  Sim.  369,  385 ;  Beau- 

3  Croskev  v.  The  Bank  of  Wales,  4  Giff.  mont  v.  Meredith,  3  V.  &  B.  180  ;  Abraham 
314;  9  Jur  "ISf.  S.  595;  Hallows  v.  Fernie,  L.  r.  Hannav,  13  Sim.  581 ;  Decks  v.  Stanhope, 
R.  3  Ch.  Ap.  467,  L.  C.  14  Sim.  57;  8  Jur.  349;  Wilson  v.  Stanhope, 

4  Foss  V.  Harboftle,  2  Hare,  461;  Mozlev  2  Coll.  629;  10  Jur.  421  ;  Richardson  v.  Lar- 
V.  Alston,  1  Phil.  790  ;  11  Jur.  315;  Lord  v.  pent,  2  Y.  &  C  C  C.  507;  7  Jur.  691 ;  Rich- 
Governor  and  Company  of  Copper  Miners,  2  ardson  v.  Hastings,  7  Beav.  301;  11  Beav. 
Phil.  740;  12  Jur.  1()"59;  Yetts  v.  Norfolk  17;  8  Jur.  72;  Van  Sandau  !'.  Moore,  1  Russ. 
Railway  Company,  3  De  G.  &  S.  293;  13  441,  450;  Coopers.  Webb,  15  Sim.  454,  463; 
Jur.  249;  Browne  v.  The  Monmouthshire  on  apjieal,  11  Jur.  443;  Apperly  v.  Page,  1 
Railway  and  Canal  Company,  13  Beav.  32  ;  Phil.  779,  785;  11  Beav.  271;  Harvey  i'.  Big- 
Stevens  V.  South  Devon  Railway  Company,  nold,  8  Beav.  343,  345.  But  see  Lindley 
9  Hare,  313;  Macdougall  v.  Jer.sey  Imperial  Partn.,  917,  1029;  Cockburn  v.  Thompson, 
Hotel  Company.  2  H.  &  M.  528;  Clinch  v.  16  Ves.  321,  325. 

Financial  Corporation,  L.  11.  5  Eq.  451,  482. 

232 


PERSONS  HAVING  CONCURRENT  INTERESTS  WITH  PLAINTIFF.     *244 

cases  of  joint-stock  companies,  the  difriciilties  attending  a  suit  fur  wind- 
ing up  theii"  affairs  have  led  to  the  introduction  gf  a  special  mode  of  so 
doing.'' 

Where  the  object  of  the  suit  is  to  restrain  the  commission  of  acts 
whicli  are  ultra  vires,  or  such  that  the}'  cannot  be  coiifinncd  l)y  the 
members  of  a  corporation,  any  one  member  may  sue  on  behalf  of 
himself  and  the  other  members  to  restrain  them ;  ^  but  it  is  *not    *244 
necessary  he  should  adopt  that  foraa  of  suit,  and  he  may  sue  in 
his  own  name.^ 

In  suits  of  this  nature,  the  plaintiff,  as  he  acts  upon  his  own  mere 
motion,  and  at  his  own  expense,  retains  (as  in  other  cases)  the  absolute 
dominion  of  the  suit  until  decree,  and  may  dismiss  the  bill  at  his  pleas- 
ure ;  after  decree,  however,  he  cannot  by  his  conduct  deprive  other 
persons  of  the  same  class  of  the  benefit  of  the  decree,  if  they  think  fit 
to  prosecute  it.^ 

One  of  the  objections  which  has  been  suggested  to  suits  being  framed 
in  this  manner  is,  that  if  the  bill  is  dismissed  with  costs,  other  members 
of  the  partnership  or  company  may  still  file  another  bill  for  the  same 
object:  but  in  Barker  v.  Walters,^  Ijovd  Langdale  M.  R.  said,  that  where 
a  company  had  authorized  some  of  its  members  to  enter  into  obligations 
for  it,  and  they  then  came  to  the  Court  for  rehef  agains-t  third  parties,  in 
the  name  and  for  the  benefit  of  all,  and  the  Court  dismissed  the  suit,  his 
impression  was,  that  the  Com-t  would  not  allow  other  members  to  prose- 
cute another  suit  for  the  same  object. 

In  adopting  this  form  of  suit,  care  must  be  taken  in  selecting  the 
plaintiff;  for  as,  on  the  one  hand,  a  plaintiff,  who  has  a  right  to  com- 
plain of  an  act  done  to  a  numerous  society  of  which  he  is  a  member,  is 
entitled  effectually  to  sue  on  behalf  of  himself  and  all  others  similarly 
interested,  though  no  other  may  wish  to  sue  ;  so,  although  there  are  a 
hundred  who  wish  to  institute  a  suit  and  are  entitled  to  sue,  still,  if  they 
sue  by  a  plaintiff  only,  who  has  personally  precluded  himself  from  suing, 

7  The  Companies  Act,  1862  (25  &  26  Vic.  ren,  8  Allen,  173,  177;  Updike  v.  Doyle,  7  R. 
c.  89),  Part  IV.  I.  •146,  462;  Collins  v.  Taylor,  3  Green  Ch. 

8  Hodgkinson  v.  The  National  Live  Stock  163.  But  in  Atlas  Bank  v.  Nahant  Bank,  23 
Insurance  Company,  20  Beav.  473;  5  Jur.  N.  Pick.  480,  492,  Shaw  C.  J.  said:  "The 
S.  478;  4  De  G.  &' J.  422;  5  Jur.  N.  S.  969;  plaintiffs  having  once  instituted  the  proceed- 
Lvde  V.  Eastern  Bengal  Railway  Company,  ings  as  a  statute  remedy  for  themselves  and 
36  Beav.  10;  Bloxam  v.  Metropolitan  Rail-  others,  they  go  on  afterwards  for  the  benefit 
way  Compan}',  L.  R.  3  Ch.  Ap.  337,  L.  C;  of  all  parties  concerned,  and  the  original 
Clinch  V.  Financial  Corporation,  L.  R.  5  Eq.  plaintiffs  have  no  power  to  discontnuie  any 
450,  V.  C.  W.;  affirmed,  L.  R.  4  Ch.  Ap.  more  than  a  petitioning  creditor  could  dis- 
117,  L.  C.  &  L.  JJ.;  Keniaghan  v.  Williams,  continue  the  proceedings  under  a  commission 
L.  R.  6  Eq.  228,  M.  R.;  Gray  v.  Lewis,  L.  of  bankruptcy."  And  now  it  is  enacted  by 
R.  8  Eq.  526,  V.  C.  M.     [Ante,  26,  n.  1.]  statute  in  Massachusftts  that  altera  suit  m 

1  Hoole  V.  Great  Western  Railway  Com-  Equity  to  enforce  the  lialiility  of  stockholders 
pany,  L.  R.  3  Ch.  Ap.  262,  L.  JJ.  or  officers    of    manufacturing    coriu.rations, 

2  See/)os<,  Chap.  XIX.,  Dismissing  Bills,  shall  have  been  commenced,  it  shall  not  be 
Handl'ord  ».  Storie,  2  S.  &  8.196;  York  v.  competent  for  the  plaintiff  to  dismiss  the 
White,  10  Jur.  168,  M.  R.;  Armstrong  v.  same  without  order  of  Court,  and  such  notice 
Storer,  9  Beav.  277;  see  also  Brown  v.  Lake,  to  other  creditors  as  the  Court  may  deem 
2  Coll.  620;  Johnson  v.  Hammersley,  24  reasonable  under  the  circumstances.  St. 
Beav.  498;    VVhittington  v.  Edwards,  7  W.  1862,  c.  218,  §  8. 

R.  72.  L.  C.;  Inchley  v.  Alsop,  7  Jur.  N.  S.       "88  Beav.  97;  9  Jur.  73. 
1181;  9  W.  R.  649,  M.  R.;  Ilubbell  v.  War- 
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the  suit  cannot  proceed.^     A  plaintiff  thus  suing  must  be  a  bond  fide 

shareholder,  and  sue  bona  fide  for  the  benefit  of  the  companj' ; 

*245     therefore,  where  a  *dh"ector  in  another  compan}'  took  shares  for 

the  purpose  of  filing  a  bUl,  and  was  indemnified  b}'  such  companj', 

the  bill  was  dismissed.^ 

In  all  cases  of  suits  for  the  protection  of  property  pending  litigation, 
and  in  all  cases  in  the  nature  of  waste,  one  person  may  sue  on  behalf 
of  himself  and  of  all  persons  having  the  same  interest.^ 

In  all  cases,  where  one  or  a  few  individuals  of  a  large  number, 
institute  a  suit  on  behalf  of  themselves  and  the  others,  the}-  must  so 
describe  themselves  in  the  bill ;  otherwise  a  demurrer  or  plea  for  want 
of  parties  will  lie.^  Thus,  where  a  part  of  a  ship's  crew  appointed  two 
of  their  nimiber  to  be  agents,  and  a  bill  was  filed  by  such  agents  in 
their  own  name,  and  not  on  behalf  of  themselves  and  the  others,  a 
demurrer  was  allowed  for  not  having  made  the  whole  crew  parties ;  * 
and  where  a  bill  was  filed  by  three  partners  in  a  numerous  trading  com- 
pany, against  the  members  of  the  committee  for  managing  the  trading 
concerns  of  the  company,  it  was  dismissed,  because  it  was  not  filed  by 
the  plaintiffs  "on  behalf  of  themselves  and  the  other  partners,  not 
members  of  the  committee."  ^  And  the  Court  is  bound  to  ascertain, 
bj'  strict  proof,  that  the  parties  b}'  whom  the  bill  is  filed  have  the 
interests  which  the}'  sa}'  the}-  have.^ 

The  Court  will  generally  at  the  hearing  allow  a  bill,  which  has 
originally  been  filed  by  one  individual  of  a  numerous  class  in  his  own 
right,  to  be  amended,  so  as  to  make  such  individual  sue  on  behalf  of 
himself,  and  the  rest  of  the  class  J 


4  Per  L.   J.  Knijrht  Bruce,  Burt  v.  The  6  Baldwin  v.  Lawrence,  2  S.  &  S.  18;  and 

National   Life  Assurance  Association,  4  De  see  Douglass  v.  Ilorsfall,  2  S.  &  S.  184. 

G.&J.  158,  174;  Hubbell  f.  Warren,  8  Allen,  6  Clay  v.   Rufford,   8  Hare,  281,  288;  14 

173,  177.      See  as  to  requiring  security  for  Jur.  803;  and  see  Smith  v.  Leathhart,  20  L. 

costs    from   a   plaintiff   in   such  a  suit  who  J.  Ch.  202,  V.  C.  K.  B.     A  suit  instituted 

is  insolvent,  Tredwell  v.  Byrch,  1  Y.  &  C.  Ex.  by  a  plaintiff  having  only  a  nominal  interest 

47G.                                       '  on  behalf  of  a  body  of  shareholders,  not  (or 

1  Forrest  v.  Manchester,  ShefBeld  and  the  benetit  of  the  plaintiff,  but  for  improper 
Lincolnshire  Railwav  Company,  30  Beav.  40;  purposes,  at  the  instigation  of  another  person, 
7  .Jur.  N.  S.  749;  i6."887;  4  De  G.  &  J.  126;  who  indemnities  the  plaintiff  against  the 
see  also,  Colman  v.  Eastern  Counties  Railway  costs  of  the  suit,  will  be  treated  as  an  impo- 
Company,  10  Beav.  1;  11  .lur.  74;  Bloxam  .sition  on  the  Court,  and  the  bill  will  be 
V.  Metropolitan  Railway  Company,  L.  R.  3  ordered  to  be  taken  off  the  tile.  Robson  v. 
Vh.  Ap.  337.  L.  C. ;  Salisburv  v.  Metropolitan  Dodds,  L.  R.  8  Eq.  301;  see  Seaton  v.  Grant, 
Railway  Company,  W.  N.  (1869)  .52,  V.  C.  .L  L.  R.  2  Ch.  Ap.  4.39. 

2  1.5"  &  16  Vfc.  c.  86,  §  42,  r.  5;  and  see  "  Llovd  v.  Loaring;  see  also  Milligan  v. 
Ackrovd  v.  Briggs,  14  W.  R.  25,  V.  C.  S.  Mitchell'.  1  M.  &  C.  433;  Gwatkin  v.  Campbell, 

3  March  r.  Eastern  R.R.  Co.,  40  N.  II.  1  Jur.  N.  S.  131,  V.  C.  W.;  Reese  River 
566.  In  a  bill  in  Equity  brought  by  im  Silver  Mining  Company  v.  Atwell,  L.  R.  7  Eg. 
administratorof  an  insolvent  estate,  to  obtain  347,  M.  R.;  and  post,  on  Anuwling  Bills. 
a  reconveyance  of  land  alleged  to  have  been  If  a  bill  is  brought  in  behalf  of  the  ])laintiff 
conveyedby  the  intestate,  without  considera-  and  such  others  having  a  like  ir.terest  as  may 
tion,  "to  defraud  his  creditors,  it  must  be  come  in  to  |)rosecute  the  suit,  and  no  others 
alleged  in  the  bill  that  the  suit  is  instituted  come  in,  the  plaintiff  has  the  control  of  the 
for  the  benefit  of  all  the  creditors  of  the  estate.  suit  for  himself  alone,  and,  in  order  to  main- 
Crocker  V.  Craig,  46  Maine,  327;  Fletcher  v.  tain  his  bill,  he  must  show  that  he  is  himself 
Holmes,  40  Maine,  364;  [Boxy  v.  McKaj',  4  entitled  to  equitable  relief.  Hubbell  r.  War- 
Sneed,  286].  ren,  8  Allen,  173. 

4  Leigh  V.  Thomas,  2  Ves.  312. 
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*  Section  II.  —  Of  Necessary  Parties  to  a  Suit,  in  respect  of  their     *2-lG 
interest  in  resisting  the  Demands  of  the  Plaintiff} 

A  person  may  be  affected  by  the  demands  of  the  plaintiff  in  a  snit, 
either  immediately  or  consequentially.^  Where  an  individual  is  in  the 
actual  enjo^'ment  of  the  subject-matter,  or  has  an  interest  in  it,  eitlier  in 
possession  or  expectancy,  which  is  likely  either  to  be  defeated  or 
diminished  by  the  plaintiff's  claims,  in  such  cases  he  has  an  immediate 
interest  in  resisting  the  demand,  and  all  persons  who  have  such  imme- 
diate interests  are  necessarj'  parties  to  the  suit ;  but  there  may  be  other 
persons  who,  though  not  immediatelj^  interested  in  resisting  the  plain- 
tiff's demands,  are  yet  liable  to  be  affected  by  them  consequentiall}', 
because  the  success  of  the  plaintiff  against  the  defendants  who  are  im- 
mediatel}'  interested,  may  give  those  defendants  a  right  to  proceed 
against  them,  for  the  purpose  of  compelling  them  to  make  compensation, 
either  in  the  whole  or  in  part,  for  the  loss  sustained.  Those  persons, 
therefore,  as  being  consequentially  liable  to  be  affected  by  the  suit, 
must  frequently  also  be  parties  to  it.  The  question,  therefore,  of  who 
are  necessary  parties  to  a  suit  in  respect  to  their  interest  in  resisting 
the  plaintiff's  demands,  resolves  itself  into  two ;  namely.  Who  are 
necessary  parties,  first,  in  respect  of  their  immediate  interest?  and 
secondly,  in  respect  of  their  consequential  interest? 

The  reader's  attention  will  be  first  directed  to  the  question,  who  are 
necessary  parties  to  a  suit,  in  respect  of  their  immediate  interest  in 
resisting  the  plaintiff^s  demand.  And  here  it  is  to  be  observed,  that 
where  parties  are  spoken  of  as  having  an  interest  in  the  question,  it  is 
not  intended  to  confine  the  definition  to  those  only  who  are  beneficially 
interested,  but  it  is  to  be  considered  as  extending  to  all  persons  who 
have  any  estate,  either  legal  or  equitable,  in  the  subject-matter,  whether 
such  estate  be  beneficial  to  themselves  or  not.^ 

*  Under  this  definition  are  included  all  persons  who  fill  the     *247 
character  of  trustees  of  the  property  in  dispute.     But  the  rule  is 
subject  to  exception,  where  the  party  is  in  the  situation  of  a  mere  naked 
trustee,  without  an}^  estate  vested  in  him,  in  which  case  he  need  not,  in 

1  See  ante,  notes  to  pp.  190,  .191,  and  Where  A.  contracts  to  convey  land  to  B., 
Equity  Rules  22  &  48  of  the  United  States  but  actually  conveys  the  land  to  C.,  both  A. 
Courts.  and  C.  are  proper  parties  to  a  bill  tiled  by  B. 

2  A  town  must  be  a  party  to  a  bill  in  for  specific  performance.  Daily  v.  Litch- 
Equity  to  restrain  its  treasurer  from  paying  field,  10  Mich.  2y.  In  a  suit  to  set  aside  a 
out  money  voted  at  legal  meetings  of  the  deed  for  fraud  against  creditors,  both  the 
town  fur  illegal  purposes.  Allen  v.  Turner,  grantor  and  grantee  are  necessarv  parties. 
11  Gray,  436;  see  Clark  v.  Wardwell,  55  Lovejoy  v.  Irelan,  17  Md.  525.  [Ante,  231, 
Maine,  61.  n.  4. 

3  In  a  suit  seeking  to  reform  a  deed,  the  If  the  trustee  in  an  assignment  to  secure 
holder  of  an  equity  of  redemption  not  barred  a  note  dies,  the  maker  of  the  trust  and  note 
by  lapse  of  time,  under  a  mortgage  not  fore-  is  a  necessary  party  to  a  bill  for  the  apnoint- 
closed,  is  a  party  in  interest,  and  must  be  nicnt  of  a  new  trustee.  Holden  v.  Stickney, 
notified  ;  and  so  also  of  the  grantor  and  2  McAr.  141 ;  Maxwell  v.  Finnie,  6  Coldw. 
grantee  in  the  deed  sought  to  be  reformed.  434  ;  Edmondson  v.  Harris,  2  Tenn.  Ch 
Pierce  v.  Faunce,  47  Maine,  507.  437.] 
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general,  be  made  a  party.  Thus,  a  broker  or  agent  signing  a  contract 
in  his  own  name  for  the  purchase  or  sale  of  propert}*,  is  not  considered 
a  necessary  party  to  a  bill  for  a  specific  performance  of  such  contract 
against  his  principal.^  And  so,  where  a  person  having  no  interest  in 
the  matter  joins  with  another  who  has,  in  a  contract  for  sale,  as  where 
a  man  having  gone  through  a  fictitious  ceremony  of  marriage  with  a 
woman,  joins  with  her  as  her  husband  in  an  agi-eement  to  sell  her 
property,  he  is  not  a  necessary  party  to  a  suit  to  enforce  the  con- 
tract.* 

In  all  cases,  however,  in  which  an}'  estate  is  vested  in  an  individual 
filling  the  character  of  trustee,  or,  if  he  has  no  estate,  where  the  cir- 
cumstances are  such,  that  in  the  event  of  the  plaintiff  succeeding  in  his 
suit,  the  defendant  ma}'  have  a  demand  over  against  him,  he  is  a  neces- 
sary part}'.^  Thus  in  Jones  v.  Jones,^  where  a  plaintiff  sought  to  set 
aside  a  lease  on  the  ground  of  forgery,  without  bringing  before  the  Court 
the  trustees  who  were  parties  to  the  lease,  and  to  whom  the  fraud  was 
imputed,  the  objection  for  want  of  parties  was  allowed,  because  if  the 
plaintiff  prevailed,  the  defendant  might  have  a  remedy  over  against  the 
trustees.  Upon  the  same  principle,  where  the  trustees  of  real  estates 
had  conveyed  them  over  to  purchasers,  it  was  determined,  that  on  a  bill 
by  the  cestui  que  trusts  against  the  purchasers  to  set  aside  the  convey- 
ance, the  trustees  were  necessary  parties.* 

A  ti'ustee,  however,  who  is  named  in  a  will,  but  has  never  acted,  and 
has  released  all  his  interest  to  his  co-trustee,  ought  not  to  be  made  a 
party  to  a  bill  to  set  aside  the  will  on  the  ground  of  fraud.® 

Where  a  trustee  has  assigned  his  interest  in  the  trust-estate  to  an- 
other, it  is  necessar}'  to  have,  not  only  the  trustee  who  has  assigned, 
but  the  assignee  before  the  Coui't."'  It  is  improper,  however,  to 
*248  make  the  agent  of  a  trustee  a  party  ;  ^  and  a  person  who  *  had 
assumed  to  act  as  a  trustee,  though  not  duly  appointed,  was  held 
to  be  an  agent  for  this  purpose.^ 

1  Kingsley  v.  Young,  Coop.  Eq.  PI.  42;  signee  should  be  made  a  party  in  his  stead, 
see  fln<e,  p.  248;  Story  Eq.  Pi.  §  231;  Lang  and  the  trustee  need  not  be  made  a  partj', 
V.  Brown,  29  Geo.  628;  see  Miller  «.  Whit-  unless  the  assignment  is  a  breach  of  trust, 
taker,  2-3  111.  45-3.  Storv  Eq.  PI.  §§  211,  213,  214;  Bromley  v. 

2  Sturge  V.  Starr,  2  M.  &  K.  195.  Holland,  7  Sumner's  Ves.  3,  and  note  (c); 
8  See  McKinley  v.  Irvine,   13   Ala.  681;       Muneh  w.  Cockerell,  8  Sim.  219.     But  if  the 

Cassiday  v.  McUaniel,  8  B.  Mon.  519;  Mor-  bill  is  brought  to  remove    the   trustee,    and 

row  V.  Lawrence,  7  Wis.  574.  recover  from  a  stranger  property  improperly 

■*  3  Atk.  110.  sold  by  the  trustee,  it  is  not  a  case  of  mis- 

5  Harrison  f.  Pryn,  Barnard.  324.   Where  joinder.      Whitman    v.  Abernathy,  33   Ala. 

a  bill  alleged  a  fraudulent  combination  be-  154;  see  Webber  r.  Taylor,  5  .Jones  Eq.  (N. 

tween  the  maker  of  a  deed  of  trust  and  one  of  C.)  36.     [And  the  trus'tee  is,  in  such  case,  a 

the  trustees  therein  named,  and  it  was  .sought  necessary    party.      Cowdry   v.  Cheshire,  75 

to  set  aside  a  preference  given  to  such  trustee,  N.  C.  285.] 

it  was  held  that  the  maker  of  the  deed  as  ^  Attorney-General  v.  Earl  of  Chester- 
well  as  the  trustee  should  Ije  made  a  party.  field,  18  Beav.  596  ;  18  Jur.  686  ;  Maw  v. 
Murphj'  f.  Jackson,  5  Jones  Eq.  (N.  C.)  Pearson,  28  Beav.  196;  and  see  Robertson  «. 
11.  Armstrong,  28  Beav.  123  ;  see,  however, 
«  Richardson  v.  Hulbert,  1  Anst.  ()5.  Attorney-General  v.  Corporation  of  Leicester, 
7  Burt  V.  Dennett,  2  Bro.  C.  C.  225,  Per-  7  Beav.  176,  179.  But  see  Hardy  v.  Caley, 
kins's   ed.   note  (a);    Storv  Eq.  PI.  §  209;  33  Beav.  365. 

Bailay  c.  Inglee,  2  Paige,  278.     If  the  trustee  i  Ling  v.  Colman,  10  Beav.  370,  373. 

has  assigned  his  trust  absolutelv,  the  as- 
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It  was,  formerly,  gencrall}'  necessary,  where  there  were  more  trus- 
tees than  one,  that  they  should  all  l)e  parties,  if  amenable  to  the  process 
of  the  Court ;  ^  but  this  rule  has  been  in  some  respects  modified  l)y 
a  General  Oi'dcr  of  the  Couit,^  which  enables  a  plaintiff  who  has  a 
joint  and  several  demand  against  several  persons,  to  proceed  against 
one  or  more  of  the  several  persons  liable  without  making  the  others 
parties  ;  and  even  before  this  order,  in  some  cases  where  there  were 
merely  accounting  parties,  one  might  be  sued  for  an  account  of  his  own 
receipts  and  payments,  without  bringing  the  others  before  the  Court.* 
Thus,  where  a  bill  was  filed  against  the  representative  of  one  of  several 
trustees  who  were  dead,  for  an  account  of  the  receipts  and  payments  of 
his  testator,  who  alone  managed  the  trust,  an  objection  that  the  repre- 
sentatives of  the  other  trustees  were  not  before  the  Court,  was  over- 
ruled ;  because  the  plaintitf  insisted  only  upon  having  an  account  of 
the  receipts  and  disbursements  of  the  trustee,  whose  representative  was 
before  the  Court,  and  not  of  any  joint  receipts  or  transactions  b}-  him 
with  the  other  trustees.^  And  so,  where  a  bill  was  filed  by  a  creditor 
against  the  representatives  of  B.  and  C.  as  two  trustees  of  estates  con- 
veyed in  trust  to  pay  debts,  for  an  account  of  the  produce  of  the  sales, 
and  pa^-ment  of  their  debts  ;  and  the  representatives  of  B.  alleged  by  their 
answer,  that  not  only  C.  but  D.  also  were  trustees,  and  that  D.  had 
acted  in  the  trust,  although  they  did  not  know  whether  he  had  received 
any  of  the  produce,  Lord  Kenyon  M.  R.,  and  afterwards  Lord  Arden 
M.  R.,  held  D.  to  be  an  unnecessary  party.  The  reporter  of  this  case 
adds  a  query,  because  at  the  bar  the  general  opinion  was  that  D.'s 
representatives  ought  to  have  been  parties,  nor  could  one  creditor  suing 
waive,  on  behalf  of  absent  parties  in  joint  interest  with  himself,  the 
benefit  or  possible  benefit  of  any  part  of  the  trust  fund.^  This  query 
seems  to  be  in  accordance  with  the  principles  laid  down  in  Williams  v. 
WilliamsJ  Where  a  cestui  que  trust  seeks  a  general  account,  he  must 
bring  all  the  accounting  parties  before  the  Court,  notwithstanding  the 
order.® 

*The  rule  which  requires  the  trustees  of  property  in  litigation     *249 
to  be  brought  before  the  Court,  renders  necessary  the  presence 
of  the  committees  of  the  estates  of  idiots  and  lunatics  in  suits  against 
the  idiots  or  lunatics  committed  to  their  care  ;  ^  because  they  are  the 
trustees  of  such  estates.     Upon  the  same  gi-ound,  the  assignees  of 

2  16  Vin.  Ab.  Part^-,  B.  257,  PI.  68.  1  C.  P.  Coop.  t.  Cott.  369 ;  but  see  Masters  v. 

8  Orel.  VII.  2.  Barnes,  2  Y.  &  C.  C  C.  616;  7  Jur.  1167; 

*  Ladv    Selyard    v.    The    Executors    of  and  Symes  v.  Glynn,   and  Pease  v.  Ghees- 
Harris,  1  Eq.  Ca.  Ab.  74;  but  see  Munch  v.  brough,  cited  Seton,  115. 
Cockerell,  8  Sim.  219;  Story  Eq.  PI.  §  2U,  «  Coppard  v.  Allen,  10  .lur.  N.  S.  622;  13 
note.  W.  R.  94-3.  L.  JJ. ;  2  De  G.,  J.  &  S.  173. 

5  See   Story   Eq.  PI.  §§  207  a,  212,  213,  i  Ld.  Red.  30.     It  seems  that  upon  a  bill 

214,  and  notes;  Fleming  v.  Gilmer,  35  Ala.  for  the  recovery  of  a  debt,  due  from  a  drunk- 

62.  ard,  against  his  committee,  the  drunkard  is  a 

0  Routh  V.  Kinder,  3  Swan.  144,  n.,  from  proper,  though  not  a  necessary  party.     Beach 

Lord  Colchester's  MSS.  f.  Bradley,  8  Paige,  146. 

"<  9  Mod.  299  ;  see  also  Wadeson  v.  Rudge, 
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bankrupts  or  insolvents,  are  necessar}'  parties  to  suits  relating  to  the 
propert}'  of  such  bankrupts  or  insolvents.^ 

For  the  like  reason,  wherever  a  demand  is  sought  to  be  satisfied  out 
of  the  personal  estate  of  a  deceased  person,  it  is  necessary  to  make  the 
personal  representative  a  party  to  the  suit.  Thus  although,  as  we  have 
seen,  a  creditor  or  a  legatee  ma}'  bring  a  bill  against  a  debtor  to  the 
testator's  estate  upon  the  ground  of  collusion  between  him  and  the 
executor,'  yet  in  all  cases  of  this  description,  the  personal  representa- 
tive must  be  before  the  Court.*  And  so,  where  to  a  bill  for  an  account 
of  the  estate  of  a  person  deceased,  and  to  have  the  same  applied  to 
satisfy  a  debt  alleged  to  be  due  from  hun  to  the  plaintiff,  the  defendants 
pleaded  that  they  were  not  executors  or  administrators  of  the  part}' 
whose  estate  was  sought  to  be  charged,  nor  so  stated  bj^  the  bill,  and 
demurred,  for  that  the  executors  or  the  administrators  were  the  proper 
parties  to  contest  the  debt,  who  might  probably  prove  that  it  had  been 
discharged,  the  Court  allowed  both  the  plea  and  demurrer,  but  gave  the 
plaintitf  leave  to  amend  his  bill  as  he  might  be  advised ;  ^  but  to  a  suit 
concerning  a  specific  legacy,  the  executor  is  no  longer  a  necessary' 
party  after  he  has  assented  to  the  bequest ;  thus  where  a  bill  was  filed 
b}'  the  reversioner  against  the  legatee  of  a  term,  praying  that  the  lease 
might  be  declared  void,  and  the  defendant  insisted  that  if  the  lease  was 
set  aside,  the  plaintiff  ought  to  pay  the  mone}-  expended  by  the  testator 
in  the  improvement  of  the  premises,  the  executor  of  the  testator,  who  had 
assented  to  the  bequest,  was  not  considered  a  necessary  party  to  the 
suit.®  And  where  an  executor  had  been  outlawed,  and  a  witness 
*250  proved  that  *he  had  inquired  after  but  could  not  find  him,  it  \v'as 
thought  to  be  a  full  answer  to  the  objection,  that  he  was  not  a 
party  to  a  suit  which  had  been  instituted  b}'  a  creditor  of  the  deceased 
testator  against  the  residuary  legatee.-^ 

Moreover,  in  some  cases,  where  the  fund,  the  subject  of  the  suit,  has 
been  ascertained  and  appropriated,  the  Court  has  dispensed  with  the 
appearance  of  a  personal  representative  to  the  testator,  b}'  whose  will 
the'fund  has  been  bequeathed.^    And  where  the  estate  has  been  dis- 

2  See  Storm  v.  Davenport,  1  Sandf.  (N.  idue,  the  distributees  of  the  estate  are  neces- 

Y.)  Ch.  135;  Milliard  Hank.  &  Ins.  383,  38-t;  sarv  parties.    Coheen  v.  Gordon,  1  Hill  Ch. 

Moran  v.  Havs,   1  John.  Ch.  339;  Sells  v.  51." 

Ilubbell,  2  John.  Ch.  394;  Springer  v.  Van-  «  Griffith  v.  Bateman,  Rep.  t.  Finch,  334; 

derpool,  4  Kdw.  Ch.  362;  Botts  v'.  Patton,  10  Rmnney  v.  ]SIead,  Kep.   t.  Finch  303;  Attor- 

B.  M"n.  452.  ney-General  v.  Twisden,  Rep.  t.  Finch,  3.i6; 

8  Attorney-General  v.   Wynne,  Mos.  126 ;  and  see  Attorney-General  v.    Wynne,   Mos. 

See  ante,  p.  195;  post,  c.  6.  §  4,  and  notes  to  126.     For  a  case  where  under  special  circuin- 

the  point,    "  Legatee  or  creditor  cannot  sue  stances  the  executors  of  the  settlor  of  a  tru.st 

debtor  to  testator's  estate."  fund  would  be  necessary  parties  to  a  suit  for 

*  See   Postlethwaite  v.    Howes,  3  Clarke  administering   it,    see   .Judgment   of    Sir   .1. 

(Iowa),  365.     But  the  heirs  need  not  be  made  M'igram  V.  C.  in  Gaunt  v.  Johnson,  7  Hare, 

parties  to  a  suit  relating  exclusively  to  the  154,156;  12  Jur.  1007. 

personalty.     Galphin  d.  M'Kinney,  1  McCord  ^  ^lalpas  v.    Ackland,   3  Russ.   273,277; 

Ch.  280.     But  it  is  otherwi.se  in  regard  to  a  and  see  Smith  v.  Bronksbank,  7  Sim.  18,  21; 

puit  respecting  real  estate.     Kennedy  f.  Ken-  Moor  r.  Blagrave,  1  (Jh.  Ca.  277. 
nedy,  2  Ala.  571  ;  Smith  v.  West,  5'  Litt.  48;  i  Heath  v.  I'enival,  1  P.  Wms.  683. 

Carr  c.  Callaghan,  3  Litt.  365.     And  to  a  bill  2  Arthur  r.  Huglus,  4  Beav.  506;  Bcasley 

against  an  administrator,  tocharge  the  estate  v.  Kenyon,  5  Htav.  544;  Bond  v.  (irahani,  1 

with  an  annual  payment,  to  preserve  the  res-  Hare,  484;  6  Jur.  620;  .Story  Eq.  PI.  §  214. 
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tributed  under  the  decree  of  the  Court/  or  after  the  issue  of  advertise- 
ments under  the  22  &  23  Vic.  c.  35,  §  29,"  the  personal  representative 
is  not  a  necessary  party  to  a  suit  to  establish  a  claim  against  the 
estate. 

The  rule  which  requires  the  executor  to  be  befoi-e  tlie  Court  in  all 
cases  relating  to  the  personal  estate  of  a  testator,  extends  to  an  execu- 
tor durante  minore  cBtate,  even  though  the  actual  executor  has  attained 
twenty-one,  and  has  obtained  probate  thereon.^  It  is  to  be  observed, 
however,  that  if  the  actual  executor  has  received  all  the  testator's  per- 
sonal estate  from  the  hands  of  the  executor  durante  minore  cetate,  upon 
an  account  between  them,  the  executor  durante  minore  cetate  is  not  a 
necessary  party. 

The  personal  representative  required  is  one  appointed  in  England ; 
and  where  a  testator  appointed  persons  residing  in  India  and  Scotland 
his  executors,  and  the  will  was  not  proved  in  England,  but  the  plaintiff, 
a  creditor,  filed  a  bill  against  the  agent  of  the  executors,  to  whom 
money  had  been  remitted,  praying  .an  account  and  payment  of  the 
money  into  Court  for  security,  a  demurrer,  because  no  personal  repre- 
sentative of  the  testator  resident  within  the  jurisdiction  of  the  Court  was 
a  party,  was  allowed.'' 

And  so,  where  an  executor  proved  the  will  of  his  testator  in  India, 
and  afterwards  came  to  this  country,  where  a  suit  was  instituted  against 
him,  for  an  account  of  an  unadministered  part  of  the  testator's  estate, 
which  had  been  remitted  to  him  from  India  by  his  co-executor  there,  it 
was  held  necessary  that  a  personal  representative  should  be  constituted 
in  England,  and  made  a  party  to  the  suit.'' 

*  Where  an.  administration  was  disputed  in  the  Ecclesiatical     *251 

8  Farrell  v.  Smith,  2  B.  &  B.  337;  see  tivelv  settled  in  the  foreij^n  State.  Swear- 
also  Pooley  «.  Ray,  1  P.  Wms.  355;  Brooks  ingen  v.  Pendleton,  4  Serg.  &  li.  389,  392; 
V.  Reynolds,  1  Bro.  C.  C.  182;  2  Dick.  603;  Evans  v.  Tatem,  9  Serg.  &  R.  252,  259;  Bryan 
Douglas  V.  Clay,  1  Dick.  393;  Kenvon  v.  i».  McGee,  2  Wash.  C.  C.  337;  Campbell  v. 
Worthington,  2  Dick.  688.                      "  Tousey,    7  Cowen.  G4;    see  also    Dowdale's 

4  Ciegg  V.  Rowland,  L.  R.  3  Eq.  368,  V.  case,  6  Coke,  47  ;  Julian  v.    Keynolds.  8  Ala. 

C-  M.  680.     [He  is  charged  as  a   trustee  who  tia.f 

6  Glass  V.  Oxenham,  2  Atk.  121.  brought  the  assets  within  the  jurisdiction  of 

6  Lowe  V.  Farlie,  2  Mad.  101;  see  also  the  Court.  McXaniara  r.  Dwver,  7  Paige, 
Logan  V.  Fairlie,  2  S.  &  S.  284;  Storv  Conf.  239;  Brownlee  v.  Lock  wood,  5  C.  E.  Green, 
Laws,  §§  513,  514,  514  a,  and  notes  and  nu-  255  ;  Tunstall  v  Pollard,  11  Leigh,  1 ;  Moore 
merous  cases  both  English  and  American  there  v  Hood,  9  Rich.  Eq.  317;  Allsiip  v.  Allsup, 
cited;  Story  Eq.  PI.  §  179,  and  cases  cited  in  10  Yerg.  283;  Patton  v.  Overton,  8  Hum. 
notes;  Ashmead  v.  Colby,  26  Conn.  287.  192;  Becler  v.  Dunn.  3  Head,  90;  Dillard  o. 

7  Bond  n.  Graham,  1  Hare,  482;  Tyler  v.  Harris,  2  Tenn.  Cii.  196.  The  doctrine  of  the 
Bell,  2  M.  &  C.  89,  105;  but  see  Anderson  r.  text  is  sustained  by  Whart.  Conf.  Law.s,  § 
Gaunter,  2  M.  &  K.  763,  and  see  the  observa-  616;]  Storv  Conf.  Laws,  §  514  b,  and  notes  ; 
tion  of  Lord  Cottenham  on  this  case,  2  M.  &  Boston  v.  Boylston,  2  Mass.  384;  Goodwin  i;. 
Clio.  For  the  method  of  obtaining  limited  Jones,  3  Mass.  514;  Davis  v.  Estev,  8  Pick, 
or  special  administration  where  the  executor  475;  Dawes  i'.  Head,  3  Pick.  128 ;"  Doolittle 
is  abroad,  see  ante,  pp.  197,  198.  Some  of  v.  Lewis,  7  John.  Ch.  45,  47;  McRea  v.  Mc- 
the  American  Courts  have  gone  so  far  as  to  Rea,  11  Louis.  571;  .\ttorney -General  v. 
hold,  that  a  foreign  executor  or  administra-  Bowens,  4  M.  &  W.  171.  In'Campbell  v. 
tor,  coming  here,  having  received  assets  in  Wallace,  10  Gray,  lf)2,  it  was  held,  that  there 
the  foreign  country,  is  liable  to  be  sued  here,  was  no  Equity  jurisdiction  ni  Massachusetts 
and  to  account  for  such  assets,  notwithstand-  to  enforce  a  trust  arising  under  the  will  of  a 
ing  he  has  taken  out  no  new  letters  of  admin-  foreigner,  which  has  been  proved  and  allowed 
istration  here,  nor  has    the  estate    been  posi-  in  a  foreign  country  only,  and  no  certified 
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Court,  the  Court  of  Chancer}-  would  entertain  a  suit  for  a  receiver 
to  protect  the  property  till  the  question  in  the  Ecclesiastical  Court  was 
decided,  although  an  administration  pendente  lite  might  be  obtained  in 
the  Ecclesiastical  Court. ^  In  such  cases,  the  rule  requiring  a  representa- 
tive to  be  before  the  Court  must  be  dispensed  with,  there  being  no 
person  sustaining  that  character  in  existence.^  And  where  a  part}' 
entitled  to  administer  refuses  to  take  out  administration  himself,  and 
prevents  any  one  else  from  doing  so,  he  will  not  be  allowed  to  object  to 
a  suit  being  proceeded  with,  because  a  personal  representative  is  not 
before  the  Com-t.  Thus,  in  UAranda  v.  Whittinghnm,^  where  the  heir 
of  an  obligor  demurred  to  a  bill  by  an  obligee,  because  the  administrator 
of  the  obligor  was  not  a  party,  the  demurrer  was  overruled,  because  it 
appeared  that  he  would  not  administer  himself,  and  had  opposed  the 
plaintiff  in  taking  out  administration  as  the  principal  creditor ;  and  in  a 
case  where  the  person  entitled  by  law  to  administration  did  not  take  it 
out,  but  acted  as  if  she  had,  recei^dng  and  paying  away  the  intestate's 
property,  an  objection  for  want  of  parties,  on  the  ground  that  there  was 
no  administrator  before  the  Court,  was  overruled.*  In  the  case  of 
Creasor  v.  Robinson,^  however,  the  Court  declined  to  follow  the  case 
last  referred  to  ;  and  refused  to  make  an  order  for  an  account  against 
an  administrator  de  son  tort,  unless  a  legal  personal  representative  duly 

constituted  was  a  party. 
*252         *\Vhere  there  are  several  executors  or  administrators,  they 

must  all  be  made  parties,  even  though  one  of  them  be  an  infant ;  ^ 
but  this  rule  may  be  dispensed  with,  if  any  of  them  are  not  amenable  to 
the  process  of  the  Court,^  or  if  they  have  stood  out  a  process  to  a  seques- 
tration ;    and  if  an  executor  has  not  proved  he  need  not  be  a  party.* 

copy  of  which  has  been  filed  in  the  Probate  cerj'  since  this  Act,  see  Williams  v.  Attorney- 
Court  of  that  State.  See  Campbell  v.  Shel-  General,  M.  R.  8  May,  1861  ;  Seton,  1003. 
don,  13  Pick.  8.  In  Slatter  v.  Carroll,  2  2  gtory  Kq.  PI.  §  91.  The  Court  can, 
Sandf.  Ch.  573,  it  was  held  that,  in  a  case,  however,  appoint  a  nominee  of  its  own  to  rep- 
where  there  are  real  assets  of  the  estate  of  resent  the  estate.  15  &  16  Vic.  c.  86,  §  44. 
a  deceased  person  within  its  jurisdiction,  3  Mos.  84.  See,  however,  Penny  v.  Watts, 
although  no  administration  has  been  taken  2  Phil.  149. 

within  the  State,  a  Court  of  Equity  will  not  *  Cleland  v.  Cleland.  Prec.  Ch.  64. 

hesitate  to  administer  them ;  and  the  foreign  5  14   Beav.   589:    15  Jur.   1049;    see  also 

executors  may  be  made  parties  to  the  suit  Cooke  a?.  Gettings,  21  Beav.  497;  Beardmore 

instituted  for  that  purpose.     See  Scruggs  v.  r.  Gregory,  2  H.  &  M.  491;  11  Jur.  N.  S. 

Driver,  31  Ala.  274.  363. 

1  Atkinson  v.  Henshaw,  2  V.  &  B.  85;  1  Scurry  v.  Morse,  9  Mod.  89;  Offey  v. 

Ball  V.  Oliver,  ib.  96;  see  also  Watkins  v.  Jennv,  3  Ch.  Rep.  92;  Hamp  v.  Robinson, 

Brent,   1  M.   &  C   97,    102;    Whitworth    v.  3  De'G.,  J.  &  S.  97. 

Whvddon,   2  M'N.   &  G.   52;  14  .Jur.   142;  2  Cowslad  v.  Cely,  Prec.  Ch.  83;  but  if 

Cuniming  f.  Fraser,  28  Beav.  614;  Dimes  v.  they    are    all    out    of   the    jurisdiction,   an 

Steinberg,  2  Sm.  &  G.  75.     Now,  however,  administrator  durante  ahsentui  must  be  ap- 

it  is  apprehended  that  tiie  Court  would  re-  pointed.     Donald  v.  Battier,  16  Beav.  26. 

quire  a  special  case  to  be  made  for  its   inter-  s  Went.  Off.  Ex.   95;  Brown  r.   Pitman, 

ference,  pending  proceedings  in  the  Probate  Gilb.  Eq.  R.  75;  16  Vin.   Ab.  Party  B.  251, 

Court;  that  Court  having  power  to  appoint  pi.  19;  Strickland  v.  Strickland.  12  Sim.  463; 

an    administrator   pendente    lite,    with    full  Dyson  v.  Morris,  1   Hare,   413,  421;  6  Jur. 

powers,  and  also  to  nominate  him  receiver  of  297;  and  see  21  &  22  Vic.  c.  95,  §   16;  but 

the  rents  of  real  estate.     20  &  21  Vic.  c.  77,  the  plaintiff  may  make  him  a  party,  if  he  has 

§§  70,  71,  73;  Verey  v.   Duprez,  L.  R.  6  Eq.  acted  as  executor.     Vickers  v.   Bell,  10  Jur. 

329,  V.  C.  M.;  Tichbornev.  Tichborne,  L.  R.  N.  S.  376,  L.  JJ.     So  where  a  bill  seeks  dis- 

1  P.  &  D.  730;  Hitchin  v.  Burks.  W.  N.  (1870)  covery  and  relief  only  against  the  acts  of  one 

190;  18  W.  R.  1015;  for  an  instance  Indian-  of  the  executors  of  an  estate,  it  is  not  nece»- 
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Thus,  where  there  were  four  executors,  one  of  whom  alone  proved  and 
acted,  and  a  bill  was  brought  against  that  one,  and  he  in  his  answer  con- 
fessed that  he  had  alone  proved  the  will  and  acted  in  the  executorship, 
and  that  the  others  never  intermeddled  therein,  it  was  said  to  l)e  good.* 
In  that  case,  however,  if  the  executor  who  had  proved  had  died,  it 
would  not  have  been  sufficient  to  have  brought  his  executor  before  the 
Court,  because  he  would  not  have  represented  the  original  testator ;  the 
other  executors  would  still  have  had  a  right  to  prove,  even  though  the}- 
had  renounced  probate.^  The  record,  therefore,  would  not  have  been 
complete  without  a  new  representative  of  the  original  testator. " 

Wherever  an  executor  has  actually  administered,  he  must  be  made  a 
party  to  a  suit,  although  he  has  released  and  disclaimed.''  But  where 
a  plaintiff  filed  a  bill  against  one  of  two  executors,  and  alleged  in  his 
bill  that  he  knew  not  who  was  the  other  executor,  and  prayed  that  the 
defendant  might  discover  who  he  was  and  where  he  lived,  a  demurrer 
for  want  of  parties  was  overruled.®  And  in  the  case  before  referred  to, 
where  one  of  two  joint  executors  was  abroad,  an  account  was  decreed 
of  his  own  receipts  and  paj'ments.^ 

The  cases  do  not  seem  to  afford  a  very  clear  answer  to  the  question, 
under  what  circumstances,  in  a  suit  to  administer  the  assets  of  a  de- 
ceased testator  or  intestate,  the  plaintiff  ought  to  join,  with  the  existing 
personal  representatives,  such  parties  as  fill  the  position  of  adminis- 
trators or  executors  of  a  former  representative  of  the  original 
estate. -^^  It  is  conceived,  however,  that  the  practice  in  *this  *253 
respect  is  now  settled  ;  viz.^  to  make  the  personal  representatives 
of  a  deceased  executor  parties,  where  he  had  received  assets  of  the 
testator  for  which  he  has  not  accounted  with  the  surviving  executor, 
and  in  respect  of  which  it  is  sought  to  charge  his  estate  ;  but  where  this 
is  not  the  case,  to  introduce  into  the  bill  an  allegation  that  the  deceased 
executor  fully  accounted  with  the  survivor,  and  that  nothing  is  due 
from  his  estate  to  the  estate  of  the  testator,  and  not  to  make  his  repre- 
sentative a  party  to  the  suit.^     The  fact  of  such  deceased  executor 

sary  to  make  the  other  executor  a  party  in  one  or  more  persons  severally  Iial)le  (Orfl. 

the  first  instance.     But,  il  seems,  a  co-execu-  VII.  2)  does  not  apply  to  a  general  adminis- 

tor  may  be  made  a  party,  during  the  progress  tration  suit.     Hall  r."  Austin,  2  Coll.  570;   10 

of  the  suit,  if  it  shall   prove  to  be  expedient  Jur.  452. 

or  necessary.    Footman  u.  Prav,  R.  M.Charlt.  "^  Smithbv  v.  Ilinton,  1  Vern.  .31. 

291.     See  aw<e.  247,  248.         '  8  Bowyef?;.  Covert,  1  Vern.  95:  StorvEq. 

4  Brown  V.  Pitman,  Gilb.  Eq.  75  ;  16  Vin.  PI.  §  92:  "see  Willis  v.  Henderson,  4  Stara.. 
Ab.  tit.  Parties.  B.  PI.  19  ;  Cramer  v.  Mor-  20. 

ton.  2  Moll.  108;  Clifton  v.  Haig,  4  Desaus.  »  Cowslad  r.  Celv,  Prec.  in  Ch.  83;  Clif- 

330.  ton  V.  Haig,  4  Desaus.  .330. 

[An  executor  cannot  act,  according  to  the  i^*  Williams    v.    Williams,    9   Mod.    299: 

decisions  of  several  of  the  States,  until  he  has  Phelps  r.  Sproule,  4  Sim.   318,  321 ;  llollaud: 

qualiKed  according  to  law.     Monroe  r.  James,  v.  Prior,  1  M.  &  K.  237;  Masters  v.  Barnes, 

4  Munf.  194;  Martin  v.   Peck,  2  Yerg.  298;  3  2  Y.  &  C.  C.  C.  616;  7  .lur.  1167;     Ling  v. 

Redf.  Wills,  21.]  Colman.  10  Beav.   370,  374;  Hall  v.  Austin, 

5  Arnold  ii.  Blencowe,  1  Cox,  426.  Itmav  2  Coll.  570;  10  Jur.  4.52;  Clark  v.  Webb,  16 
be  doubted  whether  this  is  now  so.  See  20  Sim.  161;  12  Jur.  615;  Storv  Eq.  PI.  §  170, 
&  21  Vic.  c.  77,  §  79;  and  21  &  22  Vic.  c.  95,  note,  §  382;  Quince  v.  Quince,  1  Murph.  160; 
§  16.  Hagan  v.  AValker,  14  How.  U.  S.  29. 

6  It  has  been  determined,  that  the  general  l  See  Whittington  v.  Gooding,  10  Hare 
order  enabling  a  plaintiff  to  proceed  against  App.  29 ;  Pease  v.  Cheesbrough,  Seton,  115. 
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having  died  insolvent  or  without  having  received  assets,  would  in  all 
cases  probabl}^  prevent  his  executors  being  proper  parties.^ 

If  a  bill  is  filed  against  a  married  woman,  who  is  an  executrix  or  ad- 
ministratrix, her  husband  must  also  be  a  part}',  unless  he  has  abjured 
the  realm  f  or  she  has  obtained  a  protection  order,  or  is  judicially  sepa- 
rated.* In  Taylor  v.  Allen,^  however.  Lord  Ilardwicke  granted  an  in- 
junction to  restrain  a  wife,  executrix,  from  getting  in  the  assets,  her 
husband  being  in  the  West  Indies,  and  not  amenable  to  the  process  of 
the  Court,  on  the  ground,  that  if  she  wasted  the  assets,  or  refused  to 
pa3",  a  creditor  could  have  no  remedy,  inasmuch  as  her  husband  must 
be  joined  as  a  party  to  the  suit  against  her. 

Where  a  bill  had  been  filed  for  an  account  of  the  testator's  estate, 
and  it  was  objected  that  one  of  the  executors  was  not  a  party,  he  was 
ordered  to  be  introduced  into  the  decree  then  made,  as  a  party,  and  de- 
creed to  account  before  the  Master,  without  putting  off  the  cause  to  add 
parties  ;®  but  this  can  only  be  done  where  the  person  appears,  and  sub- 
mits to  be  bound  as  if  originally*  a  party.' 

It  seems,  that  where  a  power  of  sale  is  given,  by  a  will,  to  exec- 
utors, and  they  renounce  probate,  the}*  will  not  be  considered  necessary 
parties  to  the  suit ;  thus,  where  a  testator  had  devised  that  his  exec- 
utors should  sell  his  land,  and  be  possessed  of  the  money  arising  from 
the  sale  upon  certain  trusts  mentioned  in  his  will,  and  made  B.  and  C. 
his  executors,  who  renounced  ;  whereupon  administration,  with  the  will 
annexed,  was  granted  to  one  of  the  plaintiffs,  upon  a  bill  brought 
*254  by  the  cestui  que  trust  of  the  purchase-money,  *  under  the  will, 
against  the  heir,  to  compel  him  to  join  in  a  sale  of  the  lands  ;  it 
was  objected  that  there  wanted  parties,  in  regard  that  the  executors 
ought  to  have  been  made  defendants,  for  notwithstanding  the}'  had  re- 
nounced, 3'et  the  power  of  sale  continued  in  them,  and  the  objection  was 
overruled,  there  being  only  a  power  and  no  estate  devised  to  them.^  It 
should  be  noticed,  that  a  query  has  been  added  to  the  decision  upon 
this  point  by  the  reporter,  and  the  doubt  suggested  appears  to  be  jus- 
tified by  the  oi)inion  expressed  both  b}'  Sir  Edward  Sugden  and  Mr. 
Preston,  viz. ,  that  where  a  power  is  given  to  executors  they  may  exer- 
cise it,  although  they  renounce  probate  of  the  will.^  It  is  to  be  ob- 
served, however,  that  in  the  case  of  Keates  v.  Burton,^  referred  to  by 

But  see  Hamp  v.  Robinson,  3  De  G.,  J.  &  S.  «  Pitt  i:  Brewster,  1  Dick.  37.     It  is  pre- 

97;  and  see  Montgomery  v.  Floyd,  18  L.  T.,  sumed   that  lie  appeared,   and  consented  to 

N.  S.   847,   V.  C    M.,  where  the  representa-  this   order.     See    Footman    v.    Pray,   R.    M. 

tivesof  a  deceased  executor  were  held  not  to  be  Charlt.  271,  cited  in  note,  n7ite,  252.     As  to 

necessary  parties,  thouifh  tliere  was  no  such  the    husband   of    an   accounting  party,   see 

allegation.     For  form  of  decree,  where  plain-  Sapte  v.  Ward,  1  Coll.  24. 

tiff  does  not,  by  his  bill,  seek  to  charge  ade-  '  Seton,  llKi. 

ceased  co-executor's  estate,  see  Seton,  115.  1  Yates  v.  Compton,  2  P.  Wms.  308;  see 

2  See  Wills  w.  Dunn,  5  Grattan,  384;.Syraes  Ferebee  v.  Proctor,  2  Dev.  &  Bat.  439;  S.  C. 
V.  GIvnn,  Seton,  115.  2  Dev.  &  Bat.  Kq.   4!)G;  .lackson  v.   Scauber, 

3  Ld.  Red.  30.  7  Cowen,  187;  Peck  v.  Henderson,  7  Yerger, 

4  20  &  21  Vic.  c.   85,  ?§  21,  2.5,  20;  .and  18;  Champlin  v.  Parish,  3  Edw.  Ch  581. 
see  Bather.  Hank  of  England,  4  K.  &  J.  564;  2  gug.    Pow.   174  (4th  ed.);  2  Pi  est.  on 
4  Jur   N.  S.  .505  ;  21  &  22  Vic.  c.  108,  §  7.  Abst.  264. 

6  2  Atk.  213.  8  14  Yes.  434,  437. 
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Lord  St.  Leonards  (which  was  a  case  of  a  (liscretionary  power  given  by 
a  testator  over  the  application  of  the  interest  of  a  monc}-  fund  to  his 
trnstees  and  executors,  one  of  whom  died,  and  the  other  renounced). 
Sir  William  Grant  M.  R.  remarked,  "that  the  power  is  given  to  the 
executors,  but  they  have  not  exercised  it,  and  they  have  renounced  the 
onl}'  character  in  which  it  was  competent  to  them  to  exercise  it ;  "  *  and 
in  the  case  of  Earl  Granville  v.  M'Neill,^  where  it  was  held,  that  the 
two  executors  who  had  proved,  could  exercise  a  power  of  api)ointment 
given  to  their  tj^tator,  his  executors,  administrators  and  assignees, 
although  a  third  executor,  who  had  renounced,  was  also  named  in  the 
will,  Sir  James  Wigram  V.  C.  said,  "I  have  referred  to  Sir  Edward 
Sugden's  book  on  Powers,  but  find  nothing  to  make  me  dou1)t  the  suffi- 
cienc}'  of  the  appointment.  The  question  in  all  such  cases  is,  whether 
the  confidence  is  reposed  in  the  individuals  named,  or  in  the  persons 
who,  de  facto,  fill  the  given  office."  ® 

The  executor  or  the  administrator  of  a  deceased  person  being  the  per- 
son constituted  by  law  to  represent  the  personal  property  of  that  person, 
and  to  answer  all  demands  upon  it,  it  is  sufficient,  where  the  object  of 
a  suit  is  to  charge  such  personal  estate  with  a  demand,  to  bring  the 
executor  or  administrator  before  the  Court ;'  thus,  in  a  bill  to  be  relieved 
touching  a  lease  for  years,  or  other  personal  duty  against  executors,  it  is 
not  necessary,  though  the  executors  be  executors  in  trust,  to  make  the 
cestui  que  trusts,  or  the  residuary  legatees,  parties.^  And  so, 
where  a  bill  was  filed  *  against  an  executor,  to  compel  the  trans-  *255 
fer  of  a  sum  of  stock  belonging  to  his  testatrix,  and  the  exec- 
utor, by  his  answer,  stated  that  the  residuary  legatees  claimed  the  stock, 
an  objection  for  want  of  parties  was  held  to  be  untenable.^ 

In  like  manner,  where  a  testator  gave  different  legacies  to  three 
persons,  and  the}'  were  to  abate  or  increase  according  to  the  amount  of 
the  personal  estate  ;  to  a  bill  against  the  executor  by  one  legatee,  the 
executor  pleaded  that  the  other  legatees  ought  to  be  parties,  because 
the  account  made  with  the  plaintiff  would  not  conclude  them,  and  he 
should  be  put  to  several  accounts  and  double  proof  and  charge,  the  plea 
was  overruled.^  It  seems,  however,  that  where  a  person  has  a  specific 
lien  upon  the  property  in  dispute,  he  must  be  brought  before  the  Court ; 
and  upon  this  ground,  in  the  case  of  Langley  v.  The  Earl  of  Oxford, 
which  was  a  bill  b}-  the  specific  legatee  of  a  mortgagee  against  the  rep- 

4  See  1  Wms.  Exors.  156.  Love  v.  Jacomb,  ibid;  Story  Eo.  PI.  §  10-f, 

6  7  Hare,  156;  13  Jiir.  253.  and  140,  in  notes;   Wiser  «.  Blaclih',  T  .John. 

6  See  Wms.  Exors.  251,  258.  Ch.  437;  Dandridge  v.  Washington,  2  Peters, 

7  Ld.  Red.  165;  Micklethwaite  r.  Winstan-  377. 

lev,  13  W.  R.  210,  L.  JJ. ;  see  Neale  v.  Hag-  i  Brown  v.  Dowthwaite,  1  Mad.  446;  and 

thorp,  3  Bland,  551;  Wilkinson  v.  F'errin.  7  see  .Tones  r.   How,   7  Hare,  207:  12  .lur.  227. 

Monroe,  217;  Galphin  v.  M'Kinnev.l  M't'ord  2  Haycock   v.  Haycock,   2   Ch.   Ca.    124; 

Ch.    294;    Story   Eq.    PI.    §   140,"  and   note;  Jenninj^s  v.   Paterson,   15  Beav.  28.     There 

Prichard  v.  Hicks,  1  Paige,  270;  Kinlock  v.  may,  however,  be  cases  where  pecuniary  leg- 

Mever,  1  Speer,  S.  C.  Eq.  428;  Blackwell  v.  atees  are  proper  parties;  as  wliere   there  is  a 

Blackwell,  33  Ala.  57.  question   of    ademption.     Marquis   of  Hert- 

8  Anon.,  1  Vern.  261;  1  Eq.  Ca.  Ab.  73,  ford  v.  Count  de  Zichi,  'J  Beav.  11,  ID. 
PI.  13;  Lawson  v.  Barker,  1  Bro.  C.  C.  -303; 
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resentative  of  the  mortgagor,  for  foreclosure,  and  the  defendant  pleaded 
a  settled  account  with  the  executors  of  the  mortgagee,  and  a  release,  it 
was  said  by  Lord  Hardwicke,  tliat  he  could  not  see  how  the  private  ac- 
count between  the  executor  of  the  mortgagee  and  the  debtor  could  dis- 
charge the  lien  on  the  land  ;  ^  however,  the  bill  in  that  case  was  after- 
wards dismissed.*  And  so  where  a  husband  had  specificall}'  disposed 
of  his  wife's  paraphernalia  to  other  persons  ;  on  a  bill  by  the  wife 
against  the  executor  for  a  delivery  of  them  to  her,  the  specific  legatees 
were  considered  necessary  parties.^ 

The  assignees  of  a  bankrupt  or  insolvent  debtor  are  also,  as  has  been 
before  stated,  the  proper  parties  to  represent  the  estates  vested  in  them 
under  the  bankruptcy  or  insolvency ;  and  therefore,  in  all  cases  where 
claims  are  sought  to  be  established  against  the  estate  of  a  bankrupt  or 
an  insolvent  debtor,  it  is  necessary  to  bring  only  the  assignees  before 
the  Court,  and  the  bankrupt  or  insolvent  himself,  or  his  creditors,  are 
unnecessary  parties.^  Thus  it  has  been  held,  that  a  bankrupt  is  not  a 
necessar}'  party  to  a  bill  of  foreclosure  against  his  assignees. '^  Where, 
however,  fraud  and  collusion  are  charged  between  the  bankrupt  and  his 

assignees,  the  bankrupt  may  be  made  a  part}',  and  he  cannot 
*256     demur,  although  *  relief  be  prayed  against  him.     Thus,  where 

a  creditor,  having  obtained  execution  against  the  effects  of  his 
debtor,  filed  a  bill  against  the  debtor,  against  whom  a  commission  of 
bankrupt  had  issued,  and  the  persons  claiming  as  assignees  under  the 
commission,  charging  that  the  commission  was  a  contrivance  to  defeat 
the  plaintiffs  execution,  and  that  the  debtor  having,  by  permission  of 
the  plaintiff,  possessed  part  of  the  goods  which  had  been  taken  in  execu- 
tion for  the  purpose  of  sale,  instead  of  paying  the  produce  to  the  plain- 
tiff, had  paid  it  to  his  assignees  :  a  demurrer  by  the  alleged  bankrupt, 
because  he  had  no  interest  and  might  be  examined  as  a  witness,  was 
overruled.^ 

3  Langley  v.  Earl  of  Oxford,  Amb.  17;  sary  party  to  a  bill  bj-  his  apsignee  to  set 

but  see  .Serjeant  Hill's  note  of  this  case,  in  aside  as  fraudulent  a  conveyance  of  property 

Blunt's  edition  of  Ambler,  App.  C.  p.  795  ;  made  bv  the   bankrupt.     Buffington  v.  Haf- 

Keg.  Lib.  B.  1747,  fo.  300.  vev,  9.5 'U.  S.  99;  Weise  v.  Wardle,  L.  R.  19 

•4  Reg.  Lib.  B.  1747,  fb.  .300.  Eq.  171.]    In  a  bill  to  set  aside  a  conveyance 

5  Northey  v.  Northey,  2  Atk.  77.     So,  to  as  made  without  consideration   and  in  "fraud 

a  l)ill   by  the  widow  of  an  intestate  against  of  creditors,  the  alleged  fraudulent  grantor  is 

the    administrator,    to  recover  her  share   of  a  necessary  defendant  in  the  bill.     Gaylords 

the  estate,  all  the  distributees  of  the  intestate  v.  Kelsliaw,    1   Wallace,   U.   S.  81.     [But  it 

should  be  made  parties.     Chinn  v.  Caldwell,  has  been  held  that  a  fraudulent  grantor,  or 

4  Bibb,  543.  his  representative  or  heir,  is  not  a   necessary 

*>  Collet©.  Wollaston,  3  Bro.  C.  C   228;  partv  to  a  creditor's  bill  to  set  aside  a  fraud- 

Hilliard  Bank.  &  Ins.  38.3,  .384;  Sells  v.  Hub-  ulent    eonvevance.      Taylor    v.     Webb,    54 

bell,  2  John.  Ch.   .394;  Springer  v.  Vander-  Miss.  .36,  citing  Smith  v.   Grim,  20  Pa.  St. 

pool,  4  Edw.  Ch.  3ti2.     On  a  bill  filed   by  a  95;  Dockray  v.  Mason,  48  Me.  178  ;  Merry  v. 

receiver  for  the  creditors  and  stockholders"  of  Freemon,  44  Mo.  518  ;  Creed  r.  Railwaj'',  22 

a  corporation,  it  is  not  necessary  to  make  the  Wis.  2f>0.     Nor,  after  execution  sale,  need  he 

creditors  and  stockholders  parties.     Mann  v.  be  made  a  partj-  to  a  bill  by   the  purchaser 

Bruce,  1  Halst.  Ch.  (N.  .J.)  413.  to  have  the  title  quieted  and"  divested  out  of 

■^  Adams  v.  Holbrooke,  Har.  Ch.  P.  30;  the    fraudulent  grantee.     Laughton  v.  Har- 

Bainbridge  v.  Pinhorn.  1  Buck,  135;  Lloyd  den,    68  Me.    208.     The  reason   is,    in   both 

V.  Lander,  5  Mad.  282,  288.  cases,  that  he  has  no  further  interest  in  the 

1  King  V.  Martin,  2  Ves.  J.  641,  cited  Ld.  "  property.] 
Red,  162.     [IJut  the  bankrupt  is  not  a  neces- 
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Subject  to  the  above  and  certain  other  exceptions,  the  rule  formerly 
was  that  all  ceshci  que  trusts  were  necessary  parties  to  suits  against  their 
trustees,  by  which  their  rights  were  likely  to  be  affected.-  'J'luis,  on  a 
bill  for  redemption,  where  the  defendant  in  his  answer  set  forth  that  he 
was  a  trustee  for  A.,  an  objection  was  made  at  the  hearing,  that  the 
cestui  que  trust  should  have  been  made  a  party  ;  and  because  it  was  dis- 
closed in  the  answer,  and  the  plaintiff'  might  have  amended,  tlie  bill  was 
dismissed.*  And  so  in  a  bill  against  the  heir  of  a  mortgagee  to  redeem, 
the  personal  representative  nuist  be  a  party,  because  he  is  the  person 
entitled  to  the  mortgage  money,  and  the  heir  is  only  a  trustee  of  the 
legal  estate  for  him.* 

In  some  cases,  however,  where  the  cestui  que  trusts  are  very  nu- 
merous, the  necessity  of  bringing  them  all  befor(!  the  Court  has 
*  been  dispensed  with.^  Thus,  where  upon  a  bill  brought  against  *257 
an  assignee  of  a  lease  to  compel  him  to  pay  the  rent,  and  per- 
form the  covenants,  it  appeared  that  the  assignment  was  upon  trust  for 
such  as  should  buy  the  shares,  the  whole  being  divided  into  900  shares, 
and  an  objection  was  taken  because  the  shareholders  were  not  parties ; 
the  objection  was  overruled,  as  the  assignees,  by  dividing  the  shares, 
had  made  it  impracticable  to  have  them  all  before  the  Court. ^  For- 
merly, the  general  rule,  in  cases  where  real  estates  were  either  devised  or 
settled  upon  trusts  for  payment  of  debts  or  legacies,  was,  that  if  the 
persons  to  be  benefited  by  the  produce  of  the  estate  were  either  named 
or  sufficiently  indicated,  then  that  they  must  be  all  parties  to  an}'  suit 
affecting  the  estate  ;  if,  however,  the  bill  alleged  their  great  number  as 
a  reason  for  not  making  them  all  parties,  and  if  the  Court  were  satis- 
fied that  the. absentees  were  sufficiently  represented  by  those  who  were 
made  parties  to  the  record,  the  presence  of  all  the  persons  interested 

2  Story  Eq.  PI.  §§  192,  193,  207;  Helm  all  children  m  esse  at  the  time  of  filing  a  bill 
V.  Hardin,  2  B.  Men.  2-')2;  Hewett  w.  Adams,  of  foreclosure  of  the  mortgai;e  should  be 
50  Maine,  271,  281;  Van  Doren  v.  Robinson,  made  parties.  Otherwise,  the  decree  of  fore- 
1  C.  E.  Green  (N.  J.),  256;  Clemens  v.  El-  closure  does  not  take  away  their  right  to  re- 
der,  9  Iowa,  272.  deem.     A  decree  in  such  a  case  against  the 

In  a  suit  by  a  trustee  to  establish  and  main-  trustee  alone   does  not  bind  the  cestui  que 

tain  the  title  intrusted  to  him  against  an  ad-  trusts.     Clark  v.  Reybuni,  8  Wallace,  U.  S. 

verse  claim,   by   a   bill,  he   must  make  the  318.     Now,  however,    in    England,  in   suits 

cestui  que  trust  a  party.     Blake  v.  Allman,  5  concerning  real  or  personal  property,  which 

Jones  Eq.  (N.  C.)  407.  is  vested  in  trustees,  such  trustees  represent 

[\jpon  a.  hiU  hy  one  cestui  que  iriist  againfit  the   persons    beneficially   interested,    in   tlie 

the  trustee,  showing  that  the  defendant  holds  same  manner,  and  to  the  same  extent,  as  the 

a  certain  sum  of  money  for  the  plaintiff  and  executors  or  administrators  in  suits  concern- 

another  person,  and  that  each  is  entitled  to  ing  personal  estate  represent  the  persons  bene- 

an  aliquot  part  of  the  fund,  and  the  trust  not  ficiall}'  interested    in   such  personal   estate  ; 

denied,   the   other  person  is  not  a  necessary  and  in  such  cases  it  is  not  necessary  to  make 

party.     Hubbard  v.  Burrell,  41  Wis.  365.]  '  the  persons  beneficially  interested  parties  to 

3  Whistler  v.  Webb,  Bunb.  53;  Beals  v.  the  suit;  15  &  10  Vic.  c.  8G,  §  42,  r.  9;  [see 
Cobb,  51   Maine,  349,  350;  Story  Eq.    PI.  §  ante,  222,  note  2.] 

207;  Davis  v.  Hemuigway,   29  Vt.  438;  see  *  See  Guthrie  v.  Morrell,  G  Ire.  Eq.  13. 

Creare  v.  Babcock,  10  Metcalf,  525.  1  See  post,  206. 

Where,  after  a  mortgage  has   been  made  2  City  of  London   v.  Richmond,  2  Vern. 

of  real  property,  the  property  has  been  con-  421.     N.  B.     In  that  ca.«e  the  original  lessee 

reyed  in   trust  for  the  benefit  of  children,  was  f-onsidered  a  necessary  party.     Story  Eq. 

both  those  in  being,  and  those  to  be   born ;  PI.  §  118. 
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would  be  dispensed  with ;  ^  and  upon  the  same  principle,  where  the 
trusts  were  for  the  pa^-ment  of  debts  or  legacies  generally,  the  trustees 
alone  were  allowed  to  sustain  the  suit,  either  as  phiintilfs  or  defendants, 
without  bringing  before  the  Court  the  creditors  or  legatees  for  whom 
they  were  trustees  ;  ^  and  now  it  is  conceived  that  the  Court  would,  in 
such  cases,  generally  allow  the  suit  to  proceed  without  any  of  the  cestui 
que  trusts  being  made  parties,  considering  their  interests  to  be  suffi- 
cientl}'  represented  hy  the  trustees  ;  ^  except  where  it  might  require 
some  of  the  cestui  que  trusts  to  be  parties,  in  order  to  secure  the  appli- 
cation of  the  trust  money. ^ 

We  have  alread}-  seen,  that  the  30th  Order  of  August,  1841,  did  not 
appl>'  to  cases  where  a  mortgagee  sought  to  foreclose  the  equity  of  re- 
demption of  estates  vested  in  trustees,'  but  that  under  the  rule  of  the 
late  Act  above  referred  to,  where  the  trustees  are  the  persons  who 
would  be  in  possession  of  funds  to  redeem,  they  may  properly  represent 
their  cestui  que  trusts  ;^  though,  when  this  is  not  the  case,  the  cestui  que 
trusts,  or  some  of  them,  ought  to  be  parties.^ 

Formerl}',  in  such  cases,  the  cestui  que  trusts  were  necessary  par- 
ties ;  ^°  but  to  a  suit  for  the  execution  of  a  trust  by  or  against  those 
claiming  the  ultimate  benefit  of  such  trust,  after  the  satisfaction 
*258  *of  prior  charges,  it  was  not  necessary  to  bring  before  the  Court  the 
persons  claiming  the  benefit  of  such  prior  charges  ;  and,  there- 
fore, to  a  bill  for  application  of  a  surplus,  after  payment  of  debts  and 
legacies,  or  other  incumbrances,  the  creditors,  legatees,  or  other  incum- 
brancers, need  not  be  made  parties.  And  persons  having  demands 
prior  to  the  creation  of  such  a  trust,  might  enforce  these  demands 

8  Holland  v.  Baker,  3  Hare,  68 ;  Harrison  Kerrison  v.  Stewart,  93  U.  S.  160.     In  that 

V.  Stewardson,  2  Hare,  530;  see  Story  Eq.  case,  the  trust  assignment  was  for  the  benefit 

PI.  §  150;  .Johnson  v.  Candage,  31  Maine,  28.  of  creditors  in  the  usual  form,  with  power  in 

4  Ld.  Red.  174;  see  Stevenson  v.  Austin,  the   trustee,  on   default   of   payment  of    the 

3  Met.  474.  480.  ["Under  some  circum-  debts  secured,  to  sell  for  cash,  or  on  time, 
stances,"  says  Waite  C.  J.,  "  a  trustee  may  and  apply  the  proceeds  ;7/-o  rata  in  satisfac- 
represent  his  beneficiaries  in  all  things  relat-  tion  of  the  debts,  and  it  was  held  that  a  de- 
ing  to  their  common  interest  in  the  trust  cree,  in  a  suit  by  third  persons  against  the 
property.  He  may  be  invested  with  such  trustee,  setting  aside  tiie  tru.st  conveyance  as 
powers,  and  subjected  to  such  obligations,  fraudulent,  was  binding  upon  the  creditors 
that  those  for  whom  he  holds  will  be  bound  secured,  although  not  parties  to  the  suit  in 
by  what  is  done  by  him.  The  difficulty  lies  which  the  decree  was  rendered.  And  see 
in  ascertaining  whether  he  occupies  such  a  Pindall  v.  Trever,  30  Ark.  249;  Ward  v. 
position,  not  in  determining  its  effect  if  he  Hullins,  14  Md.  158.  Ante,  220,  note  1.] 
does.  If  he  has  been  made  such  a  represen-  »  15  &  10  Vic.  c.  86,  §  42,  r.  9  ;  Morley  v. 
tatlve,  it  is  well  settled  that  his  beneticiaries  Morley,  25  Beav.  253;  and  see  Knight  v.'Po- 
are  not  necessary  parties  to  a  suit   by  him  cock,  24  Beav.  436. 

against  a  stranger  to  enforce  the  trust:  Shaw  6  Stanslield  v.  Hobson,  16  Beav.  189. 

r.  Norfolk   K.   Co.,  5  Gray,   171 ;  Bifield  v.  7  See  Wilton  v.  Jones,  2  Y.  &  C.  244. 

Taylor,  1  Beat.  91;  Campbell  v.   R.  R.   Co.,  8  Hanman  v.  Rilev,9  Hare  App.  40;  Sale 

1  Woods,  376;    Ashton  v.  Atlantic  Bank,  3  u.  Kitson,  3  De  G.,M.  &  G.  119;  17  -Jur. 

Allen,  220;  or  to  one  by  a  stranger  against  170. 

him  to  defeat  it  in  whole  or  in  part:     Rogers  '■>  Goldsmid  v.  Stonehewer.  17  Jur.  199;  9 

V.  Rogers,  3  Paige,  379 ;  Wakeman  v.  Grover,  Hare  App.  38 ;  Davis  v.  Hemingway,  29  Vt. 

4  Paige,  34;  Winslow  v.  M.  &  P.  R.  Co.,  4  438. 

Minn.  317;  Campbell  V.  Watson,  8  Ohio,  500.  i"  Osbourn   v.  Fallows,   1   R.   &  M.  741; 

In  such  cases,  the  trustee  is  in  Court  for  and  Calverley  )-.  Phelp,  6  Mad.  229  ;  Faithful  v. 

on    behalf    of    the   beneticiaries;    and   they,  Hunt,   .3"  Anst.  751 ;  Newton  v.   Earl  of  Fg- 

though  not  parties,  are   bound  by  the  judg-  moot,    4  Sim.   574,  584;    5   Sim.    130,    135; 

ment,   unless   it  is    impeached  for    fraud   or  Coles    i:   Forrest,   10  Beav.  552,557;  Story 

Collusion  between  him  and  the  adverse  party."  Eq.  PI.  §§  20G,  207. 
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against  the  trustees,  without  bringing  before  tlie  Court  the  persons 
interested  under  the  trust,  if  the  absolute  disposition  of  the  jiroperty 
was  vested  in  the  trustees.  But  if  the  trustees  had  no  such  power  of 
disposition,  as  in  the  case  of  trustees  to  conve}'  to  certain  uses  the 
persons  claiming  the  benefit  of  the  trust  must  also  be  parties.  Persons 
having  specific  charges  on  the  trust  property  were  also  necessary 
parties  ;  but  this  would  not  extend  to  a  general  trust  for  creditors  or 
others,  whose  demands  were  not  specified  in  the  creation  of  the  trust, 
as  their  number,  as  well  as  the  dilliculty  of  ascertaining  who  may 
answer  a  general  description,  might  greatly  embarrass  a  prior  claim 
against  a  trust  property.^  , 

Where,  however,  the  demands  and  names  of  the  creditors,  although 
not  actually  specified  at  the  time  of  the  creation  of  the  trust,  were 
subsequently  ascertained  by  their  signing  a  schedule  to  the  conveyance, 
they  became  necessary  parties ;  thus  where  a  plaintiff  claiming  an 
annuity  charged  upon  an  estate  which  had  subsequently  been  demised 
to  trustees  for  the  benefit  of  such  of  the  grantee's  creditors  as  should 
execute  the  conveyance,  filed  a  bill,  against  the  grantor  and  the  trus- 
tees, and  one  of  the  creditors  who  had  executed  the  deed,  and  who  had 
obtained  a  decree  in  an  original  suit,  instituted  by  him  on  behalf  of 
himself  and  all  other  the  creditors  under  the  trust  deed,  praying  an 
account  of  what  was  due  to  him,  and  that  the  priorities  of  himself  and 
the  other  creditors  might  be  ascertained,  and  that  he  might  redeem  the 
securities  which  were  prior  to  his  own,  and  have  the  benefit  of  the 
decree  as  to  that  part  of  the  demand  for  which  he  should  not  be  enti- 
tled to  priority  over  the  tmst  deed  ;  it  was  held  by  the  V.  C.  of  England 
that  all  the  creditors  who  had  executed  the  trust  deed  were  necessarj' 
parties  ;  and  that,  as  it  was  stated  in  the  bill  that  several  of  the  cred- 
itors had  executed  the  deed,  and  only  one  was  made  a  party,  the  defect 
appeared  sufficiently  on  the  face  of  the  bill  to  entitle  the  defendant  to 
take  advantage  of  it  by  demurrer.^ 

Where  the  money  secured  by  a  mortgage  was  subject  to  a  trust,  a 
mortgagor,  or  any  person  claiming  under  him,  seeking  to  redeem  the 
mortgage,  must  make  all  persons  claiming  an  interest  in  the 
*  mortgage  money  parties  to  the  suit.  Thus,  where  it  appeared  *2o9 
that  the  parties  against  whom  the  redemption  was  pra3'ed  were 
ti'ustees  for  a  woman  and  her  children,  the  Lord  Chief  Baron  held,  that 
the  cestui  que  trusts  were  necessary  pai'ties  to  the  suit,  although  under 
the  peculiar  circumstances  of  the  case,  and  to  avoid  delay  and  ex- 
pense, he  recommended  that  a  petition  should  be  presented  on  their 
behalf,  praj-ing  that  their  interests  might  be  protected,  and  directed 
the  cause  to  stand  over  for  that  purpose.^     And  in  general  it  was  laid 

1  Ld.  Red.  175;  Story  Eq.  PI.  §  216.  itors  who  are  preferred,  and  all  in  the  same 

2  Newton  v.  Earl  of  "Egmont,  4  Sim.  574;  class  with  him,  parties,  either  as  plaintiffs  or 
vide  etiam,  5  Sim.  130,  S.  C.  S.  P.;  Story  defendants.  Murphv  v.  Jackson,  5  Jones 
Eq.  PI.  §§  13-3,  149.     One  creditor  secured  in  Eq.  (N.  C.)  11. 

a  deed  of  trust,  cannot  maintain  a  hill  for  an  i  Drew  v.   Hannan,  5  Price,  319;    Story 

account  of  the  fund  without  making  all  cred-      Eq.  PI.  §§  192,  208.     [Followed  in  Bii-dsong 
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down  as  a  rule,  that  there  could  be  no  foreclosure  nor  redemption 
unless  all  the  parties  entitled  to  the  mortgage  money  were  before  the 
Coui-t.^  Therefore,  where  a  mortgagee  had  assigned  the  mortgage 
upon  certain  trusts  for  the  benefit  of  his  famil}-,  the  mortgagee,  the 
trustees,  and  the  cestui  que  trusts,  were  considered  necessary  parties  to 
a  bill  to  redeem.^  And  so  where  a  mortgage  term  had  been  be- 
queathed to  trustees,  upon  trust,  to  sell  and  apply  the  i)roduce  among 
the  testator's  twelve  children  and  a  grandchild  nominatiin ;  it  was  held, 
that  all  the  cestui  que  trusts,  interested  in  the  produce  of  the  term,  were 
necessar}'  parties,  although  they  were  numerous,  and  the  pro|^>erty  small, 
and  although  the  trustees  had  power  to  give  a  discharge  to  purchasers.* 

Now,  however,  it  has  been  held,  that  in  a  redemption  suit,  where  the 
mortgage  monc}-  is  vested  in  trustees,  the  trustees  represent  the  cestui 
que  trusts  sufficiently  to  protect  the  mortgagor ;  but  that  some  of  the 
cestui  que  trusts  ought  also  to  be  parties,  in  order  to  secure  the  due 
application  of  the  trust  propert}'.^ 

It  was  said  by  Lord  Hardwicke,  that  where  a  mortgagee,  who  has  a 
plain  redeemable  interest,  makes  several  conveyances  upon  trust,  in 
order  to  entangle  the  atfair,  and  to  render  it  difficult  for  a  mortgagor,  or 
his  representatives,  to  redeem ;  it  is  not  necessary  that  the  plaintiff 
should  trace  out  all  the  persons  who  have  an  interest  in  such  trust,  to 
make  them  parties :  the  persons  having  the  legal  estate,  however,  must 
be  before  the  Com't,  and  where  a  mortgagee  in  fee  has  made  an  abso- 
lute conveyance  with  several  limitations  and  remainders  over,  the  decree 
cannot  be  complete  without  bringing  before  the  Court,  at  least 
*260  the  first  tenant  in  tail,  and  those  having  *intermediate  estates. ■* 
It  seems  that  where  a  mortgage  is  forfeited,  and  the  mortgagee 
exercises  the  legal  rights  he  has  acquired  by  disposing  of,  or  encumber- 
ing the  estate,  and  the  mortgagor  comes  for  the  redemption,  which  a 
Court  of  Equity  gives  him,  it  must  be  upon  the  terms  of  indemnifying 
the  mortgagee  from  all  costs  arising  out  of  his  legal  acts ;  upon  this 
principle,  Sh-  John  Leach,  in  the  case  of  Wetherell  v.  Collins,^  above  re- 
ferred to,  ordered  the  mortgagor  to  pa}'  the  costs  of  the  trustees,  and 
cestui  que  trust,  who  were  necessarily  brought  before  the  Court  in  con- 
sequence of  the  assignment  of  the  mortgagee. 

V.  Birdsone,  2  Head,   289;   and   Baylors  v.  der-man,  for  they  all  may  be  interested  in 

Saviors.  3  Heisk.  533.]  the  right  of  redemption,  or  in  taking  the  ac- 

-  Palmer  v.  Earl  of  Carlisle,  1   S.  &  S.  counts.     4  Kent,  185. 
4-23;    Storv  En.   PI.   182,  tt  set/.;    Large  t'.  »  Wetherell  i;.  Collins,  3  Mad.  255;  Storv 

Van  Doren,  1  McCaiter  (N.  J.),  208;   Heals  Eq.  PI.  §  192. 

V.  Cobb,  51  Maine,  348;  Osbourn  v.  Fallows,  *  Osbourn  v.  Fallows,  1  R.  &  M.  741. 

1    K.   &   M.  741;  McCall  v.  Yard,  1  Stockt.  6  Staustield  v.  Hobson,  16  Beav.  189;  see, 

(N.  .J.)  358;    [S.  C.  3  Stockt.  58.      And  see  however,  Morley  v.   Morley,  25  Beav.  253; 

(iould  t'.  Wheeler,  1  Stew.  Eq.  541.]  and   Emmet  i\ 'Tottenham",    10   .lur.   N.   S. 

The  general  rule  is,  that  all  persons  ma-  1090;    S.  C.  nom.  Tottenham  v.  Emmet,   13 

terially  interested  in  the  mortgage,  or  mort-  W.  R.  123,  M.  R.,  where  a  per.son  interested 

gaged  estate,  ought  to  be  made  parties  to  a  in  part  of  the  mortgage  was  held  not  to  be  a 

bill  of  foreclosure.     Tliis  will  ordinarily  in-  necessary  party. 

elude  the  heir,  or  devisee,  or  assignee,"  and  i  Yates  v.  Hanily,  2  Atk.  238;  Story  Eq. 

personal    representatives  of  the   mortgagor,  PI.  §§  144-14fi,  194,"  198. 
and  also  the  tenants  for  life  and  the  remain-  -'  3  Mad.  255. 
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It  seems  formcrl}'  to  have  been  considered  necessar}-,  that  a  mort- 
gagee, who  had  assigned  his  mortgage,  should  be  made  a  part}'  to  a  bill 
of  redemption  ;  ^  but  the  law  upon  the  point  appears  now  to  be  other- 
wise ;  *  and  it  has  been  determined,  that  where  there  has  been  an  assign- 
ment, even  though  it  was  made  without  the  previous  authority  of  the 
mortgagor,  or  his  declaration,  that  so  much  is  due,  the  assignee  is  the 
necessary  party  ;  ^  for  whatsoever  the  assignee  pays  without  the  inter- 
vention of  the  mortgagor,  he  can  claim  nothing  under  the  assignment 
but  what  is  actually  chie  between  the  mortgagor  and  mortgagee.'^  Where 
a  mortgagor  is  a  party  to  an  assignment  of  a  mortgage  by  the  mort- 
gagee, then  it  is  in  fact  a  new  mortgage  between  the  mortgagor  and 
the  assignee,  and  of  course  the  original  mortgagee  is  not  a  necessary 
party  to  a  bill  to  redeem.  A  mortgagor,  however,  cannot  be  bound  by 
any  transaction  which  may  take  place  between  a  mortgagee  and  his 
assignee  without  his  privity ;  if,  therefore,  the  mortgagee  before  as- 
signment, has  been  in  possession,  and  has  received  more  on  account  of 
the  rents  and  profits  than  the  principal  and  interest  due  upon 
the  *mortgage,  and  a  bill  is  filed  by  the  mortgagor  against  the  *261 
assignee  to  have  an  account  of  the  overplus,  he  may  make  the 
mortgagee  a  party  to  the  bill,  because  he  is  clearly  accountable  for  the 
surplus  rents  and  profits  received  by  himself.^  But  upon  the  principles 
laid  down  by  Lord  Eldon,  in  the  preceding  case,^  it  would  seem,  that 
even  in  that  case  the  assignee  only  would  be  sufficient,  because,  having 

3  Anon.,  in  the  Duchy,  2  Eq.  Ca.  Ab.  2G7.]  Where  a  mortgage  was  assigned  to 
594,  PI.  3.  secure  a  loan  made  to  the  assignor,  the  as- 

4  The  assignee  of  a  mortgage,  who  has  signor  was  held  to  be  a  necessary  party  in  a 
parted  with  all  his  interest,  and  has  never  suit  commenced  by  the  assignee,  to  foreclose 
made  himself  liable  for  rents  and  profits,  the  mortgage,  although  the  assignment  was 
should  not  be  made  a  party  to  a  bill  to  re-  absolute  in  terms,  and  expressed  the  payment 
deem  the  premises,  unless  he  is  charged  with  of  a  full  consideration.  Kettle  v.  Van  Dyck, 
fraud  or  collusion,  or  a  discovery  is  sought  1  Sandf.  (N.  Y.)  7(5;  Brown  v.  Johnson,  5.3 
from  him.  Williiims  v.  Smith,  49  Maine,  Maine,  246;  Hobart  v.  Andrews,  21  Pick. 
564.  But  the  mortgagee  is  a  necessary  party  527;  nnte,  108,  note.  Where  a  mortgagor 
to  a  suit  to  reform  a  mortgage  deed,  brought  has  assigned  all  his  interest  in  the  estate 
by  a  purchaser  at  a  sale  bv  the  mortgagee.  mortgaged,  he  is  not  a  necessary  party  to  a 
Haley  V.  Bagley,  37  Mo.  363.  bill   in  Equitv  to  redeem   by  the  assignee. 

5  Chambers  v.  Goldwin,  9  Vesey,  269.  Bailey  v.  Myfick,  36  Maine,  50;  Williams  ». 
Where  a  mortgage  has  been  absolutely  as-  Smith,  49  Maine,  564;  Hilton  v.  Lotlirop,  46 
signed,  it  is  not  necessary  to  make  the  mort-  Maine,  297.     A7ite,  214,  li.  7. 

gagee   a  party   to  a    bill    brought    by    the  ^  Chambers  v.  Goldwin,  9  Ves.  265;  see 

mortgagor  to  redeem.     Whitney  v.  WK'm-  Matthews  v.  Walwyn,  4  Sumner's  Ves.  118, 

nev,   7   John.    Ch.    144;   Beals  v.  Cobb,  51  note  (a). 

Maine,  348.     But  where  the  mortgagee  has  i  Beals  v.  Cobb,  51  Maine.  348,  350;  Story 

merelv  given  to  another  a  quitclaim  deed  of  Eq.  PI.  §  190;  Bryant  r.  Erskine,  55  Maine, 

the  mortgaged  premises,  without  assigning  153,  158.    All  persons  who  have  been  so  con- 

the  mortgage  debt,  he  must  be  made  a  party  nected   with   the    mortgages   of    a    railroad 

to  such  a  bill.    Be&h  v.  Cohh,  ubi  siipi-n.     So  soutrht  to  be  redeemed,  as   to  render  them 

a  mortgagee  of  land  who  has  assigned  his  in-  liable  for  income  under  it,  should  be  made 

terest  in  the  mortgage  since  the  breach  of  the  parties  defendant.     Kennebec  and    Portland 

condition,  mav  be  included  as  a  defendant  in  Iv.R.   Co.   v.    Portland   and    Kennebec    R.K. 

a  bill  to  redeem;  especially  if  it  appears  that  Co.,  54  Maine,  173  ;  but  see  Lennon  v.  Porter, 

he  is  interested  in  the  taking  of  the  account.  2  Gray,  473,  where  it  was  hold  that  a  mesne 

Doody  V.  Pierce,  9  Allen,  141.     [And  a  mort-  assignee  of  the  mortgage  is  nr)t  a  proper  party 

gagee  who  has  assigned  the  mortgage  and  to  a  bill  to  redeem,  if  lie  has  never  received 

guaranteed  the  debt  is  a  proper  party  in  a  any  rents  and  profits;    nor,   it  seems,  if  he 

suit  to  foreclose  the  mortgage,  and  a  personal  has. 

decree  may  be  made  against  hiin  for  any  de-  2  Chambers  v.  Goldwin,  9  \  es.  268,  269. 

liciency.   "Jarraan  v.  Wiswall,  9  C.  E.  Green, 
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contracted  to  stand  in  the  place  of  the  original  mortgagee,  he  has  ren- 
dered himself  liable  to  have  the  account  taken  from  beginning  to  end, 
and  must  be  answerable  for  the  result.  From  the  same  case  it  ap- 
pears, that  although  there  ma}-  have  been  twenty  mesne  assignments, 
the  person  to  whom  the  last  has  been  made  is  the  only  necessary  party 
to  a  redemption  suit.* 

Where,  however,  there  are  several  derivative  mortgages,  if  the  mort- 
gagor seeks  to  redeem  the  first,  he  must  make  all  the  subsequent 
mortgagees  parties,  because  they  are  all  interested  in  the  account.* 

The  rules  regulating  the  practice  of  the  Court  as  to  cestui  que  trusts 
being  parties  to  suits  relating  to  trust  property,  apply  to  resulting 
trusts  as  well  as  others.  Thus,  where  there  is  a  grant  or  devise  of 
a  real  estate,  either  by  deed  or  will,  and  the  whole  equitable  interest 
is  not  thereby  granted  or  devised,  there  will  be  a  resulting  trust  for 
the  grantor  or  his  heir ;  ^  and  in  such  case  it  will  be  necessary,  in  a 
suit  relating  to  that  estate,  to  bring  the  grantor  or  his  heir  before  the 
Court. 

Upon  this  principle  it  has  been  held,  that  in  cases  of  charities,  where 
a  private  founder  has  appointed  no  visitor,  his  heir-at-law  is  considered 
a  necessary  party  to  an  information  for  the  regulation  of  the  charitj', 
because  in  such  case  the  heu--at-law  of  a  private  founder  is  considered 
as  the  visitor.  But  in  a  case  of  this, description  the  Court  refused  to 
dismiss  the  information  because  of  his  absence,  and  directed  an  inquiry 
for  him  to  be  made  by  the  Master ;  ®  and  so  in  the  case  of  a  charity, 
wherever  it  is  doubtful  whether  the  heir  is  disinherited  or  not,  he  must 

be  a  party.'' 
*262  *Wherever  a  real  estate  is  to  be  recovered,  or  a  right  Is 
sought  to  be  established,  or  a  charge  raised  against  real  estate, 
it  is  necessary  that  the  person  or  persons  entitled  to  the  inheritance 
should  be  before  the  Court.^  Upon  this  principle  it  is,  that  in  a  bill 
b}'  a  specialty  creditor,  to  obtain  payment  of  his  demand  out  of  the  real 
estate  of  his  debtor,  the  heir,  as  well  as  the  executor,  is  a  necessary 
party. ^  Where,  however,  the  arrears  of  an  annuity,  charged  upon  real 
estates,  are  sought  to  be  recovered,  if  the  arrears  are  such  only  as  were 

3  Chamhers  v.  Goldwin,  9  Ves.  268 ;  Story  7  Attorney-General  v.  Green,  2  Bro.  C  C. 

Eq.  PI.  §  18!);  Bryant  v.  Erskine.  55  Maine,  495;  see  ante,  p.  229 ;  Order  XXXI.  August, 

15.3,   158;    Lennoii   v.   Porter.  2  Grav.   473;  1841;  see  Story  Eq.  PI.  §  180. 
Hill  V.  Adams,  2  Atk.  39;  Bishop  o'f  Win-  i  See  New  Enpknd.  &c..  Bank  v.  New- 

chester   v.   Beavor,   3   Ves.  315,   316;    ante,  port  Steam  Factory,  6  K.  I.  154. 
194.  2  But  where  the  bill  is  tiled  by  the  cred- 

*  Hobart  v.  Abbot.  2  P.  Wms.  693;  ante,  itors  for  the  purpose  of  making  their  debts 
p.  194,  and  notes;  210  and  notes;  Kettle  v.  out  of  real  estate  specifically  charged  by  the 
Van  Dyck,  1  Sandf.  (N.  Y.)  76;  Story  Eq.  testator  with  the  payment  of  them,  the  heirs- 
Pi.  §  191;  .Stone  v.  Bartlett,  46  Maine,  438.  at-law  are  not  necessary  parties.     Smith  v. 

5  Kiplev  V.  Waterworth,  7  Sumner's  Ves.  Wycoff,   11   Paige,   49.     But  in  such  a  case, 

425,  Perkins's  note  (c),  and  cases  cited;    2  all"  the  creditors,   whose  debts   are  charged 

Storv  Eq.  Jur.   §   1196  et  seq.,  and   notes;  upon  the  land,  should  be  made  parties  if  they 

Scott  V.  Fenhoulett,  1  Bro.  C.  C.  (Perkins's  are  named  in  the  will,  and  whose  debts  are 

ed.)  70.  note  (a).  still  due.     Jbid. 

*  Attorney-General    v.    Gaunt,   3    Swan. 
148,  n. 
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due  in  the  lifetime  of  the  ancestor,  it  will  be  sufTieieiit  to  make  his  per- 
sonal representative  a  party,  but  for  any  arrears  after  his  death,  the 
heir  must  be  a  part}-.^ 

The  same  rule  applies  to  all  cases  where  the  jurisdiction  is  drawn 
from  the  Courts  of  Common  Law,  in  order  to  establish  a  right  against 
a  person  having  a  limited  estate  in  land  or  other  hereditaments  ;  and 
it  is  in  such  cases  always  held  necessary  to  have  the  owner  of  the  in- 
heritance before  the  Court.  Thus,  where  a  bill  was  filed  to  estaljlish 
a  custom  whereby  the  owners  and  occupiers  of  certain  lands  were 
obliged  to  keep  a  bull  and  a  boar  for  the  use  of  the  inhabitants  of  the 
parish,  it  was  held  that  a  custom  which  binds  the  inheritance  of  lands 
can  never  be  established  in  a  Court  of  Px|uity  unless  the  owners  of  the 
inheritance  are  parties,  and  that  the  master  and  fellows  of  Queen's 
College,  who  were  the  owners,  ought  to  have  been  there.*  And  so, 
where  a  man  prefers  a  bill  to  establish  a  modus  against  a  lessee  of 
an  impropriator,  he  must  make  the  owner  of  the  impropriation  a 
part3^^  Upon  the  same  principle,  where  a  bill  was  filed  to  estabUsh 
a  modus  against  an  ecclesiastical  rector  or  a  dean  and  chapter,  as 
impropriators,  the  ordinary  and  patron  were  considered  necessary 
parties.^ 

It  is  to  be  observed,  that,  to  render  the  owner  of  the  inheritance  ne- 
cessary, the  object  of  the  suit  must  be  to  bind  the  inheritance  ;  if  that 
is  not  the  case,  and  the  relief  sought  is  merely  against  the  present 
incumbent,  the  owner  of  the  inheritance,  if  made  a  party,  may  demur.'' 

In  the  case  of  Penn  v.  Lord  Baltimore ^^  which  was  a  suit  for  a 
*  specific  performance  of  an  agreement  respecting  the  bounda-  *263 
ries  of  two  provinces  in  America,  it  was  considered  unnecessary'' 
to  make  the  planters,  tenants,  or  inhabitants  within  the  disti'icts,  pai'ties 
to  the  suit.  The  objection  taken  was  upon  the  ground  that  tlieir  privi- 
leges, and  the  tenure  and  law  by  which  they  held,  might  not  be  altered 
without  their  consent ;  but  Lord  Hardwicke  overruled  the  objection, 
saying,  "Consider  to  what  this  objection  goes ;  in  lower  instances,  in 
the  case  of  manors  and  honors  in  England  which  have  different  cus- 
toms and  by-laws  frequently ;  yet,  though  different,  the  boundaries  of 
these  manors  may  be  settled  in  suit  between  the  lords  of  these  manors 
without  making  the  tenants  parties,  or  may  be  settled  by  agreement, 
which  this  Court  will  decree,  without  making  the  tenants  parties  ;  though 
in  case  of  fraud,  collusion,  or  prejudice  to  the  tenants,  they  will  not  be 
bound." 

8  Weston  V.  Bowes,  9  Mod.  309;   Story  171;   Markliam  v.  Smith,  11  Pri.  126;    and 

Eq.  PI.  §  181.  see  further,  as  to  suits  relatini?  to  tithes.  Day 

4  Spendler  v.  Potter,  Bunb.  181.  v.  Drake,  3  Sim.  64,  82;  Petch  v.  Dalton,  8 

5  Glanvil  v.  Trelawney,  Bunb.  70.  Pri.  9;  I.eathes  v.  Newit,8  Pri.  562;  Bennett 

6  Gordon  v.  Simpkinson,  11  Ves.  609;  v.  Skeffington,  4  Pri.  14.5 ;  Tooth  v.  The 
Cook  V.  Butt,  6  Mad.  53;  Hales  v.  Pomfret,  Dean  and  Chapter  of  Canterbury,  3  Sim.  49; 
Dan.  142;  De  Whelpdale  v.  Milburn,  5  Pri.  Cuthbert  v.  Westwood,  Gilb.  Lq.  Rep.  230; 
485.          '                  t-  16  Vin.  Ab.  Party,  B.  255,  PI.  58. 

T  Williamson  v.  Lord  Lonsdale,  Dan.  Ex.  »  1  Ves.  Sen.  444.  449. 
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And  in  general,  it  may  be  stated  as  a  rule,  that  occupying  tenants 
under  leases,  or  other  persons  claiming  under  the  i)ossession  of  a  part}' 
whose  title  to  real  propert}'  is  disputed,  are  not  deemed  necessar}-  par- 
ties ;  though  if  he  had  a  legal  title,  the  title  which  thc^y  ma}'  have  gained 
from  him  cannot  be  prejudiced  by  any  decision  on  his  rights  in  a  Court 
of  P^quity  in  their  absence;  and  though,  if  his  title  was  equitable 
merely,  they  may  be  affected  by  a  decision  against  that  title.  Some- 
times, however,  if  the  existence  of  such  rights  is  suggested  at  the  hear- 
ing, the  decree  is  expressl}'  made  without  prejudice  to  those  rights,  or 
otherwise  qualified  according  to  circumstances.  If,  therefore,  it  is  in- 
tended to  conclude  such  rights  by  the  same  suit,  the  persons  claiming 
them  must  be  made  parties  to  it ;  and  where  the  right  is  of  a  higher 
nature,  as  a  mortgage,  the  person  claiming,  as  we  have  seen,  is  usually 
made  a  party.  ^  And  where  a  tenant  in  common  had  demised  his  un- 
di\'ided  share  for  a  long  term  of  years,  the  lessee  was  held  a  necessary 
party  to  a  bill  for  a  partition,  because  he  must  join  in  the  conveyance, 
and  his  lessor  was  ordered  to  pay  his  costs. ^ 

The  same  principle  which  renders  it  necessary  that  the  owner  of  the 
inheritance  should  be  before  the  Court,  in  all  cases  in  which  a  right  is 
to  be  established  against  the  inheritance,  requires  that,  in  cases  where 
there  is  a  dispute  as  to  whether  land  in  the  occupation  of  a  defendant  is 
freehold  or  copyhold,  the  lord  of  the  manor  should  be  a  party.  Thus, 
where  a  plaintiff,  by  his  bill,  pretended  a  title  to  certain  lands  as  free- 
hold, which  lands  the  defendant  claimed  to  hold  by  copy  of  Court  roll 
to  him  and  his  heirs,  and  prayed  in  aid  the  lord  of  the  manor, 
*264  but  nevertheless,  the  plaintiff  *served  the  defendant  with  pro- 
cess to  rejoin,  without  making  the  lord  of  the  manor  a  party ;  it 
was  ordered,  that  the  plaintiff  should  proceed  no  more  against  the  de- 
fendant before  he  should  have  called  the  lord  in  process.^ 

For  a  similar  reason  it  is  held,  that  where  a  bill  is  brought  for  the 
surrender  of  a  copyhold  for  lives,  the  lord  must  be  made  a  party; 
because,  when  the  surrender  is  made,  the  estate  is  in  the  lord,  and  he 
is  under  no  obligation  to  regrant  it ;  but  it  is  othei-wise  in  the  case  of 
copyholders  of  inheritance,  there  the  lord  need  not  be  a  party. 

It  may  be  observed  in  this  place,  that  the  same  rule  which  has  been 
before  laid  down,^  with  regard  to  the  persons  to  be  made  parties  as 
being  interested  in  the  inheritance  of  an  estate,  prevails  equally  in  the 
case  of  adverse  interests,  as  in  that  of  concurrent  interests  with  the 
plaintiffs.  This  rule  is,  that  wherever  the  inheritance  to  a  real  estate 
is  the  subject-matter  of  the  suit,  the  first  person  in  being  who  is  enti- 
tled to  an  estate  of  inheritance  in  the  property,  and  all  others  having 
intermediate  interests  must  be  defendants.     Thus  it  is  held  necessary, 

1  j^,i.  Red.  175.  out  joining  his  tenant  as  a  co-plaintifF.     In- 

2  Cornish  v.  Gest,  2  Cox,  27.     A  landlord      graham  t\  Dunnell,  5  Met.  118. 

cannot  maintain  a  bill  in  Equity  to  suppress  i  Cited  in  Lucas  v.   Arnold,   Gary,  Rep. 

a  nuisance  caused  to  his  property  before  he       81;  16  Yin.  Ab.  tit.  Party,  B.  2.5-3;  PI   46. 
demised  it,  and  continued  afterwards,  with-  2  Ante,  pp.  2V.),  220,  and  cases  cited. 
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ill  order  to  obtain  a  complete  decree  of  foreclosure,  in  cases  where  the 
equity  of  redeni2:)tion  is  the  subject  of  an  entail,  that  the  first  tenant  in 
tail  of  the  equity  of  redemption  should  be  before  the  Court. ^ 

It  appears  to  have  been  hekl  formerly,  that  a  decree  of  foreclosure 
against  a  tenant  for  life  would  bar  a  remainder-man,^  but  it  is  now  set-^ 
tied,  that  not  only  the  tenant  for  life,  but  the  person  having  the  next 
vested  estate  of  inheritance,  must  be  parties  ;  ^  and  the  same  rule  ap- 
plies to  all  cases  where  a  right  is  to  be  established,  or  a  charge  raised 
against  real  estates  which  are  the  subject  of  settlement. 

A  plaintiff,  however,  has 'no  right  to  bring  persons  in  the  situation  of 
remainder-men  before  the  Court  in  order  to  bind  their  rights,  upon  a 
discussion  whether  a  prior  remainder-man,  under  whom  he  claims,  had 
a  title  or  not,  merely  to  clear  his  own  title  as  between  him  and  a  pur- 
chaser. This  was  decided  in  Pelham  v.  Gregory ^^  before  Lord  North- 
ingtou  ;  in  which  case  the  question  arose  on  the  title  to  certain  lease- 
hold estates,  which 'were  limited  in  remainder,  after  limitations  to  the 
Duke  of  Newcastle  and  his  sons,  to  the  first  and  other  sons  of 
Mr.  Henry  Pelham  in  tail,  and  *to  which  the  plaintiff.  Lad}'  *2G5 
Catherine  Pelham,  claimed  to  be  absolutely  entitled  on  the  death 
of  the  Duke,  as  administratrix  to  Thomas  Pelham,  the  son  of  Mr. 
Henr}'  Pelham,  the  first  tenant  in  tail  who  had  come  into  being.  The 
plaintiff,  in  order  to  have  this  question  decided  against  Lord  Vane  and 
Lord  Darlington,  who  were  subsequent  remainder-men  in  tail,  con- 
tracted to  sell  the  estate,  subject  to  the  Duke's  life-estate,  and  to  the 
contingency  of  his  having  sons,  to  the  defendant  Gregory,  and  brought 
a  bill  against  him  for  a  specific  performance,  to  which  she  made  Lord 
Vane  and  Lord  Darlington  parties  ;  but  Lord  Northington  dismissed 
the  bill  with  respect  to  Lord  Vane  and  Lord  Darlington,  and  the  reason 
his  Lordship  gave  for  dismissing  the  bill  against  the  two  latter,  as  ex- 
pressed in  his  decree,  was,  "that  they  being  remainder-men  after  the 
death  of  the  Duke  of  Newcastle,  if  he  should  die  without  issue,  their 
claims  were  not  within  his  cognizance  to  determine,  and  the  plaintiff 
had  no  right  to  bring  them  into  discussion  in  a  Court  of  Equity."  From 
this  decree  there  was  an  appeal  to  the  House  of  Lords,  and  although 
they  decreed  Gregor}'  to  perform  his  contract,  they  affirmed  the  dis- 
missal against  Lord  Vane  and  Lord  Darlington.^  In  Devonsher  v. 
Newenham^^  Lord  Redesdale,  after  stating  the  above  case  and  decision, 
says,  "  I  take  this  to  be  a  decisive  authority,  and  if  the  books  were 
searched,  I  have  no  doubt  many  other  cases  might  be  found  where  bills 
have  been  dismissed  on  this  ground." 

8  Reynoldson  v.  Perkins,  Amb.  564 ;  Story  der,  subject  to  an  estate  for  life,  it  may  be 

Eq.   PI.  §§   14-t,  198;  and  see  Pendleton  v.  foreclosed;    but  the  estate  of  the  tenant  for 

Rooth,  1  Giff.  3.5;  5  Jur.  N.  S.  840.  life  would  not  be  affected,  and  he  would  have 

4  Roscarrick  v.   Barton,    1  Ch.   Ca.   217;  no  interest  in  the  foreclosure.     Penninian  v. 
but  it  may  be  doubted  whether,  in  this  case,  Ilollis,  13  Mass.  42!). 

it  was  intended  to  lav  down  such  rule.        .  ^  1  Kden,  518;  5  Uro.  P.  C.  435,  S.  C. 

5  Sutton   V.   Stone,  2  Atk.   101.      If  the  i  3  IJro.  I'.  C.  ed.  Toml  204. 
mortgage  consists  of  a  reversion  or  remain-           2  2  Sch.  &  Lef.  210. 
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The  owner  of  the  first  estate  of  inheritance,  however,  is  sufficient  to 
support  the  estate,  not  only  of  himself,  but  of  ever^-bod}'  in  remainder 
behind  him ;  ^  therefore,  where  a  tenant  in  tail  is  before  the  Court,  all 
subsequent  remainder-men  are  considered"  unnecessarj'  parties.  This 
is  by  analog}^  to  the  rule  at  Law,  according  to  which  there  is  no  doubt 
that  a  recovery  in  which  a  remainder-man  in  tail  was  vouched,  might 
bar  all  remainders  behind.* 

But  although  where  there  is  a  clear  tenancy  in  tail,  there  is  no  occa- 
sion for  a  subsequent  remainder-man  being  a  party  to  a  bill  of  foreclo- 
sure, yet  where  it  is  doubtful  whether  a  particular  party  has  an  estate 
tail  or  not,  the  person  who  has  the  first  undoubted  vested  estate  of  in- 
heritance ought  to  be  a  party  ;  ^  and  so,  where  the  first  tenant  in  tail 
was  a  lunatic,  the  remainder-man  was  held  to  be  a  proper  party.® 

It  is  necessary,  however,  in  cases  of  this  sort,  not  onl}'  that 
*2G6  he,  *who  has  the  first  estate  of  inheritance  should  be  before  the 
Court,  but  that  the  intermediate  remainder-men  for  life  should 
be  parties.^  The  same  rule  will,  as  we  have  seen  before,  appl}',  where 
the  intermediate  estate  is  contingent  or  executor^',  provided  the  person 
to  take  is  ascertained  ;  although  where  the  person  to  take  is  not  ascer- 
tained, it  is  sufficient  to  have  before  the  Court  the  trustees  to  support 
the  contingent  remainders,  and  the  person  in  esse  entitled  to  the  first 
vested  estate  of  inheritance.^  Executor}'  devises  to  persons  not  in 
being  may,  in  like  manner,  be  bound  b}'  a  decree  against  a  vested 
estate  of  inheritance  ;  but  a  person  claiming  under  limitations  by  way 
of  executory  devise,  not  subject  to  any  preceding  vested  estate  of  in- 
heritance b}-  which  it  may  be  defeated,  must  be  a  part}-  to  a  bill  affect- 
ing his  right ;  ^  and  in  general,  where  a  person  is  seised  in  fee  of  an 
estate,  having  that  seisin  liable  to  be  defeated  by  a  shifting  use,  condi- 
tional limitation,  or  executory  devise,  the  inheritance  is  not  represented 
in  Equit}'  merel}'  by  the  person  who  has  the  fee  liable  to  be  defeated, 
but  the  persons  claiming  in  contingency  upon  the  defeat  of  tjie  estate  in 
fee  are  necessary  parties.* 

If  after  a  cause  has  proceeded  a  certain  length,  an  intermediate 
remainder-man  comes  into  esse,  he  must  be  brought  before  the  Court  by 
supplemental  bill ;  ®  and  so,  if  first  tenant  in  tail,  who  is  made  a  party 
to  a  suit,  dies  without  issue  before  the  termination  of  the  suit,  accord- 

3  Reynoldson  v.  Perkins,  Amb.  564;  but  Dow,  18,  32;  4  Kent,  18G;  Penniman  v.  Hol- 

this  rule  does  not  applv  to  a  Scotch  entail;  lis,  13  Mass.  429. 

Fordyce  v.  Bridges,  2  I'liil.  497,  506;  2  C.  P.  2  Lord  Cholmondeley  t).  Lord  Clinton.  2 

Coop.  t.  Cott.  326,  334;  and  as  to  the  effect  J.  &  W.  7,  and  133;  Hopkins  v.  Hopkins,  1 

of  a  decree  against  an  infant  tenant  in  tail,  Atk.  590. 
see  S.  C  in  the  Court  below.     lOBeav.  101^  8  Ld.  Red.  174. 

10  Jur.  1020.  i  Goodess  v.  Williams,  2  Y.  &  C.  598;  7 

*  Per  Lord  Eldon,  in  Llovd  v.  Johnes,  9  Jur.  1123;  [Pells  v.  Browne,  1  Eq.  Cas.  Abr. 

Ve«.  64;  see  also  Gifford  v.'Hort,  1  Sch.  &  187,  pi.  4:  Sherrit  r.  Birch.  3  Bro.  C.  C.  229; 

Lef.  386;  Story  Eq.  PI.  §§  144,  145.     [Ante,  WilliinJin  v.  llf.lnies,  4  Rich.  Eq.  476;  Jack- 

228,  n.  1.]        "  '  son   v.   Edwards,   7    Paige,    399;    Ferriss   v. 

5  Powell  Mort.  975  a.  Lewis,  2  Tenn.  Ch.  293."  And  see  ante,  228, 

6  Singleton  v.  Hopkins,  1  Jur.  N.  S.  1199,  note  1,  where  the  remainder  is  vested.] 

V.  C.  S.  6  Ld.  Red.  174;  Per  Lord  Eldon,  in  Llnvd 

1  Per  Lord  Eldon,  in  Gore  r.  Stacpoole,  1       v.  Johnes,  9  Ves.  59;    15  &  16  Vic.  c.  ^6, 

254 


PERSONS  RESISTING  PLAINTIFF'S  DEMANDS.  *2G7 

ing  to  the  constant  practice  of  the  Court,  the  suit  is  proceodcd  with 
against  the  next  tenant  in  tail,  as  if  he  had  been  originally  a  party  ; 
and  this  is  done  by  means  of  a  supi)leniental  bill  or  order.«  It  seems 
also  clear,  that  if  a  tenant  in  tail  is  plaintilf  in  a  suit,  and  dies  without 
issue,  the  next  remainder-man  in  tail,  although  he  claim  by  new  limita- 
tion, and  not  through  the  first  plaintiff  as  his  issue,  is  entitled  to  con- 
tinue the  suit  of  the  former  tenant  in  tail  by  supplemental  bill,  and  to 
have  the  benefit  of  the  evidence  and  proceedings  in  the  former  suit.'' 

The  general  rule  requiring  all  persons  interested  in  resisting  the 
plaintiff's  demands  to  be  brought  before  the  Court  as  defendants,  in 
order  to  give  them  an  opportunity  of  litigating  the  claim  set  up,  for- 
merly rendered  it  imperative,  wherever  more  than  one  person  was 
liable  to  contribute  to  the  satisfaction  of  the  plaintiff's  claim, 
*that  they  should  all  have  been  made  parties  to  the  suit.^  This  *267 
application,  however,  of  the  general  rule  has  been  materially 
mocUfied  by  the  32d  Order  of  August,  1841,2  which  provides  that,  in 
all  cases  in  which  the  plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall  not  be  neces- 
sary to  bring  before  the  Court,  as  parties  to  a  suit  concerning  such 
demand,  all  the  persons  liable  thereto ;  but  the  plaintiff  may  proceed 
against  one  or  more  of  the  persons  severally  liable. 

It  will,  however,  be  necessary  shortly  to  state  what  was  the  practice 
previous  to  this  Order,  inasmuch  as  it  will  still  apply  to  all  cases  not 
brought  precisely  within  its  terms.  In  the  case  of  Madox  v.  Jackson,^ 
Lord  Hardwicke  said:  "The  general  rule  of  the  Court  to  be  sure  is, 
where  a  debt  is  joint  and  several,  the  plaintiff  must  bring  each  of  the 
debtors  before  the  Court,  because  they  are  entitled  to  the  assistance  of 
each  other  in  taking  the  account.  Another  reason  is,  that  the  debtors 
are  entitled  to  a  contribution,  where  one  pays  more  than  his  share  of  the 
debt :  *  a  further  reason  is,  if  there  are  different  funds,  as  where  the 
debt  is  a  specialty,  and  he  might  at  Law  sue  either  the  heir  or  executor 
for  satisfaction,  he  must  make  both  parties,  as  he  may  come  in  the  last 
place  upon  the  real  assets  ;  ^  but  there  are  exceptions  to  this,  and  the 
exception  to  the  first  rule  is,  that  if  some  of  the  obligors  are  only  sure- 
ties, there  is  no  pretence  for  the  princii)al  in  the  bond  to  say,  that  the 
creditor  ought  to  bring  the  surety  before  the  Court,  unless  he  has  paid 
the  debt."  ^    It  may  here  be  observed,  that  by  the  terms  of  the  Order, 

§  52;  Fullerton  v.  Martin,  1  Drew,  238;  Pick-  Sm.  &  G.  123:  Jackson  v.  Ward,  1  Giff.  30; 

ford  V.  Brown,  1  K.  &  J.  643  ;  Jebb  v.  Tug-  5  Jur.  N.  S.  782. 

well,  20  Beav.  461 ;  [Egremont  v.  Thompson,  i  Jackson  v.  Rawlins,  2  Vern.  195  ;  Erick- 

L.  R.  4  Ch.  App.  448;  Williams  v.  Llanelly  son  v.   Nesmith,  46  N.  H.  371;    Hadlev  v. 

Railway  &  Dock  Co.,  L.  R.  10  Eq.  401].  Russell,  40  N.  H.  109;  see  Ferrer  v.  Barrett,  4 

6  Cresswell  v.  Bateman,  6  W.  R.  220,  V.  Jones  Eq  (N.  C.)455;  Hart  v.  CotTee,  4  Jone« 
C.  K.  Eq.  (N.  C.)  321 ;  Young  r.  Lyons,  8  Gill,  162. 

7  Llovd  V.  Johnes.  9  Ves.  59:  Story  Eq.  ^  Gen.  Ord.  VII    2. 

PI.  §§  144,  146,  and  notes;  Deiidv  v.  Dendy,  8  3  Atk.  106;  Bland  v.  Winter,  1  S.  &  S. 

5  W.  R.  221,  V.  C.  W. ;    Williams  v.  Wll-  246 ;  Collins  v.  Griffith,  2  P.  Wms.  313. 
liams,    9  W.  R.  296,  V.   C.   K.;    Ward  v.  *  Erickson  r.  Nesmith,  46  N.  H.  371. 

Shakeshaft,  7  Jur.  N.  S.  1227 ;  10  W.  R.  6,  S  Story  Eq.  PI.  §  169. 

V.  C.  K. ;  see,  however,  Lowe  v.  Watson,  1  6  JUd. 
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no  distinction  is  made  between  principals  and  snreties,  so  that  it  would 
appear  as  if  the  plaintiff  might  file  his  hUl  against  one  or  more  of  the 
sureties,  without  making  the  principal  a  party  to  the  suit.  In  Allen  v. 
Houlden,''  however,  where  one  of  two  sureties  who  had  joined  the  princi- 
pal debtor  in  a  bond,  filed  a  bill  to  set  aside  the  transaction  on  the 
ground  of  fraud,  and  prayed  an  account  of  the  pa^Tiients  made  in  respect 
of  the  bond  ;  Lord  Langdale  M.  R.  held,  that  notwithstanding  the  order, 
the  principal  debtor  and  co-suretj-  were  necessar}-  parties.  And  so,  in 
Pinkus  V.  Peters ^^  where  the  plaintiff  alleged  that  he  had  accepted  bills 
of  exchange  without  consideration,  and  .that  he  had  been  sued  upon 
them,  and  by  his  bill  prayed  relief  against  the  drawer  and  the  holder, 
without  making  a  person  to  whom  the  drawer  had  indorsed 
*268  *the  bill  a  party,  Lord  Langdale  held,  that  as  there  was  an  alle- 
gation that  the  holder  of  the  biUs  was  a  trastee  as  well  for  the 
drawer  as  also  for  the  indorsee,  such  intervening  indorsee  was  a  neces- 
sary party  to  the  suit. 

Before  this  order  it  was  held  that  all  trustees  implicated  in  a  breach 
of  trust  were  necessary-  parties  to  a  suit  complaining  of  the  breach  oi 
trust ;  ^  but  since  the  Order  it  has  been  held,  that  where  a  breach  oi  trust 
has  been  committed  by  several  trustees,  the  cestui  que  trusts  may  proceed 
against  one  trustee,  in  the  absence  of  the  others.^  But  it  must  not  be 
supposed  that,  in  every  case  in  which  a  breach  of  trust  has  been  com- 
mitted, the  cestui  que  trusts  can  arbitrarily  select  any  one  trustee,  and 
charge  him  as  for  a  breach  of  trust,  whatever  the  nature  of  the  complaint 
maybe.  "Take  for  example,"  said  Sir  James  Wigram  V.  C.  in  the 
case  of  Shipton  v.  Bawlins,^  "the  case  of  one  of  two  trustees  acting 
alone,  and  receiving  the  whole  trust  moneys,  and  investing  them  in  his 
own  name ;  that  might  be  a  breach  of  trust  per  se ;  for  the  cestui  que 
trusts  had  a  right  to  require  each  trustee  to  have  a  hold  upon  the  trust 
fund ;  and,  if  a  loss  resulted,  the  non-acting  trustee  might  be  hable  for 
it.  But  if  the  fund  were  safe,  though  irregularly  standing  in  the  name 
of  the  trustee  only,  I  cannot  think  this  Order  would  entitle  the  plaintiff 
to  sue  the  trustee  who  had  not  acted,  separately  from  the  other.  The 
case  of  Walker  v.  Symonds'^'^  as  explained  in  Munch  v.  Cockerell,^  shows 
that  all  the  trustees  are,  prima  facie,  necessary  parties  to  a  suit  com- 
plaining of  a  breach  of  trust,  although  execution  might  be  taken  out 
against  one  only."  There  is  no  clear  principle  laid  down  in  the  cases 
determining  where  all  the  trustees  are  necessary  parties,  and  where  one 

7  6   Beav.    148;    and   see   also  Llovd   v.       Sim.  219,  2.'?1;  C.  P.  Coop.  78,  n.  (J);  Perry 
Smith,  1.3  Sim.  457;  7  .Jur.  4G0 ;  Pierson  v.       v.  Knott.  4  Beav.  179,  181. 

Barclay,  2  De  G.  &  S.  74*5.     F?ut  it  seems  that  2  perry  ».  Knott,  5  Beav.  203;  Keliaway 

one   oi  the   makers   of  a  joint  and   several  v.  .Johnson,  5  Heav.  .319;    0  .lur.   751;    At- 

promissory  note   niav  be   sued  without   the  tornev-General  v.  Corp.  of  Leicester,  7  Beav. 

others.     Mclntyre  «."Connell,  1  Sim.  N.  S.  176 ;  "Strong  v.  Strong,  18  Beav.  408;  Attor- 

225,  241.  ney-General  v.  Pearson,  2  (-oil.  581;  10  Jur. 

8  5  Beav.  25-3,200.  651;  Norris  v.  Wright,  14  Beav.  310. 
1  Walker  v.  Svmonds,  3  Swanst.  75;  C.  P.  3  4  Hare,  623 

Coop.  509-512,  574;  Munch  v.  Cockerell,  8  *  3  Swanst.  75. 

6  8  Sim.  219,  231. 
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maj'  be  proceeded  against  without  the  others.  The  Court  appears 
rather  to  have  exercised  a  discretion,  and  to  have  allow(!d  the  Order  to 
appl}'  or  not  as,  under  the  circumstances,  the  justice  of  the  case  required." 

It  is  to  be  observed,  however,  that  the  Order  does  not  apply  to  cases 
where  the  general  administration  of  the  estate  is  sought ; '  nor 
where  accounts  of  the  trust  fund  have  to  be  taken  ;  *  and  it  *}»as  *269 
been  held,  that  where  one  trustee  fik's  a  bill  against  a  co-trustee 
who  has  been  guilty  of  a  breach  of  trust,  in  which  some  of  the  cestui  que 
trusfs  have  concurred,  they  are  necessary  parties  notwithstanding  the 
Order.^  So,  also,  in  a  suit  for  the  recovery  of  a  partnership  debt, 
against  the  executors  of  a  deceased  partner,  the  surviving  partner  is  a 
necessary  party.'^  And  it  is  also  to  be  observed,  that  where  the  plain- 
tiff has  made  several  persons  jointly  liable  parties,  he  cannot  afterwards 
waive  the  relief  against  some,  and  take  a  decree  at  the  hearing  against 
others.* 

The  Order  does  not  apply  to  any  case  where  the  demand  is  not  joint 
and  several ;  and,  therefore,  where  there  is  only  a  joint  demand,  the  old 
practice  continues,  and  all  the  persons  liable  must  be  made  parties. 
Thus,  if  there  be  a  demand  against  a  partnership  firm,  all  the  persons 
constituting  that  firm  must  be  before  the  Court ;  and  if  any  of  them  are 
dead,  the  representatives  of  the  deceased  partners  must  be  likewise 
made  parties.*  And  where  a  bill  was  filed  by  the  captain  of  a  ship, 
against  the  personal  representative  of  the  survivor  of  two  partners,  who 
were  joint  owners  of  the  ship,  for  an  account  and  satisfaction  of  his  de- 
mand, it  was  held  that  the  suit  was  defective,  because  the  representa- 
tives of  the  other  partner,  who  might  be  interested  in  the  account,  were 
not  before  the  Court ;  although,  as  the  demand  would  have  survived  at 
Law,  the  case  there  might  have  been  different.^ 

6  For  cases  in  which  all  the  trustees  were  1144;  11  W.  R.  929,  V.  C.  K. ;  and  see  At- 
re/iuired  to  be  parties,  see  Shipton  r.  Rawlins,  kinson  v.  Mackreth,  L.  R.  2  Kq.  571,  M.  R., 
4  Hare,  619;  P'owler  t'.  Reynal,  2  Ue  G  &  S.  where  a  defaulting  partner  had  absconded. 
749;  13  Jur.  650,  n.  ;  and  see  Reporter's  [But  see  Plumer  v.  Gregorv,  L.  R.  18  Eq. 
note,  24  Beav.  99;  Lewln  v.  Allen,  8  W.  R.  621,  where  it  is  considered  as  settled,  if  the 
603,  V.  C.  W^.  liability  be  joint  and  several,  that  any  of  the 

7  Hail  w.  Austin.  2  Coll.  570;  10  Jur.  452;  parties"may  hesued  without  joiningthieothcrs, 
Bipgs  V.  Penn,  4  Hare,  4*>9;  9  Jur.  368;  and  Atkinson  v.  Mackreth  i-  held  to  have 
Chancellor  ».  Morecraft,  11  Beav.  262;  Penny  proceeded  on  its  special  circumstances.]  In 
V.  Penny,  9  Hare,  39;  15  Jur.  445.  case  of  a  dormant  partner,  the  plaintiff  has 

6  Devaynes  v.  Robinson,  24  Beav.  86;  3  his  election   to  make  him  defendant  or  not. 

Jur.  N.  S.  707;  Coppard  v.  Allen,  10  Jur.  N.  S.  Hawlcv  v.  Cramer,  4  Cowcn,  717  ;  Goble  v. 

622  ;  12  W.  R.  943,  L.  J.J. ;  2  I)e  G.,  J.  &  S.  Gale,  7  Black.  218;  Coilyer,  Partn.  (Perkins's 

173;    and  see  Fletcher  v.  Gibbon,  23  Beav.  ed.)  §  391  in  note.      Where  the  sole  design  of 

212.  the  bill  is  to  have  the  iiidividnai  property  of 

1  Jesse  V.  Bennett,  6  De  G.,  M'N.  &  G.  one  partner,  alleged  to  have  liecn  fraudulently 
609;  2  Jur.  N.  S.  1125;  Williams  v.  Allen,  conveyed  awiy  by  him,  applied  in  satisfac- 
29  Beav.  292;  RAerts  v.  Tunstall,  4  Hare,  tion  of  a  judgment  against  the  (irm,  another 
261.  partner  from  whom  no  discovery  is  sought, 

2  Hills  V.  M'Rae,  9  Hare,  297.  and  against  whom    no    relief   is   prayed,   is 

8  Fussell  r.  Elwin,  7Hare,  29;  13  Jur.  333;  neither  a  necessary  nor  a  proper  party- 
The  London  Gaslight  Company  v.  Spottis-  Randolph  v.  Dalv,  1  C.  E.  Green  (N.  J.), 
woode,  14  Beav.  264.                    "  313. 

*  Storv  Eq.  PI.  §§  166-168;  Moffat  «.  Far-  »  Pierson  v.  Robinson.  3   Swan.  139,  n.; 

quharson",  2  Bro.  C.  C.  (Perkins's  ed.)  338,       Scholelield  v.   Heutield,   7  Sun.  667;    Story 

and  notes;  Story  Partn.  §  449;  1  Story  Eq.       Kq.  PI.  §   194;  Wells  v.  Strange,  5  Geo.  22. 

Jur.  §  466 ;   Cox  v.  Stephens,  9  Jur.  N.  S.       So  where  a  bill  is  brought  to  recover  a  debt 

VOL.  I.  17  257 


*270  OF  PARTIES  TO  A  SUIT. 

Although,  even  before  the  32d  Order  of  August,  1841, Mt  was  not 
generally  necessary,  in  a  suit  against  the  principal,  to  make  the  surety 
a  party,  yet,  where  a  person  had  executed  a  conveyance,  or  created  a 
charge  upon  his  own  estate,  as  a  collateral  security  for  another,  he  be- 
came a  necessary-  party  to  a  suit  against  the  principal.  This 
*270  appears  to  have  V)een  the  result  of  the  determination  *in  Stokes  v. 
Clendon,^  which  was  the  case  of  a  mortgage  by  a  principal  of  one 
estate,  and  by  the  surety  of  another,  as  a  collateral  security  ;  and  Lord 
Alvanley  M.  R.  determined,  that  a  bill  of  foreclosure  against  the  princi- 
pal could  not  be  sustained  without  making  the  other  mortgagor  a  party  ; 
because  the  other  had  a  right  to  redeem  and  be  present  at  the  account, 
to  prevent  the  burden  ultimately  falling  upon  his  own  estate,  or  at  least 
falling  upon  it  to  a  larger  amount  than  the  other  estate  might  be  defi- 
cient to  satisfy. 

In  Siokes^x.  Clcndon,  it  is  to  be  observed,  that  the  surety  had  con- 
veyed his  own  estate  by  way  of  security  to  the  mortgagee.  Where, 
however,  he  merely  enters  into  a  personal  covenant  as  surety  for  the 
principal,  but  does  not  convey  any  estate  or  interest  to  the  mortgagee, 
he  will  not  be  considered  as  a  necessary  party,  unless  the  surety  has 
paid  part  of  the  debt;  ^  and  where  A.,  having  a  general  power  of  ap- 
pointment over  an  estate,  in  the  event  of  surviving  his  father,  joined 
with  two  other  persons  as  his  sureties,  in  a  covenant  to  pay  an  annuity 
to  the  plaintiff,  and  also  covenanted,  that  he  would  create  a'  term  in  the 
estate  if  he  survived  his  father,  and  upon  the  death  of  his  father  a  bill 
was  filed  by  the  plaintiff  against  A.  and  other  parties  interested  in  the 
estate,  to  have  the  arrears  of  his  annuity  raised  and  paid  ;  it  was  held 
upon  demurrer,  that  the  sureties  were  not  necessary  parties.^ 

In  a  bill  by  one  surety  against  another,  to  make  him  contribute,  it 
was  held,  that  the  executor  of  a  third  surety  who  was  dead  ought  to  be 
a  party,  though  he  died  insolvent.*  In  that  case,  the  principal  had 
given  a  counter-bond  of  indemnity  to  the  plaintiff,  who  had  taken  him 
in  execution  upon  it,  and  he  had  been  discharged  by  an  Insolvent  Act ; 

against  the  estate  of  a  deceased  partner,  the  ^  Newton  v.  Earl  of  Egmont,  4  Sim.  574, 
other  partners  are  proper  and  necessary  par-  581.  ,  ,  , 
ties.  Vose  v.  Pliiihrook.  3  Ston',  .3-i5.  S )  ■»  Hole  i'.  Harrison.  I'lnch,  15.  So  the 
to  a  bill  seekini?  relief  f  r  >ni  the  "estate  of  a  princii>:il  debtor  must  be  mad.- a  party.  Tros- 
<leceased  stocldiolder.  all  the  li%-ing  stock-  cott  v.  Smith,  1  M'Conl  Ch.  :J01.  All  pur- 
holders  and  representatives  of  deceased  stock-  sons  interested  should  be  made  partus  in 
holders,  liable  to  the  debt,  must,  as  intcret^ted  such  a  case.  Moore  v.  MoIktIv.  7  H.  Alon. 
in  the  account  to  be  taken,  be  made  parties  2115.  Those,  however,  need  not  lie  made  par- 
defendant.  New  Kn((land,&c.  Bank  w  New-  ties  who  have  removed  beyond  the  jurisdic- 
tK)rt  Steam  F.ictorv,  0  R.  I.  154.  tion  of  the  Court.     McKenna  v.  Georjje,  2 

6  This   order   lias   been    adopted    in    the  Rich.  Eq.  15:  rt«<e,  191,  245,  and  note.   Where 

Equity  Rules  of  the  United  States  Supreme  a  surety  seeks  to  have  his  debt  ])aid  to  the 

<"^)urtl     lupiitvRule,  51;  see  Genl.  Ord.  VIL.  creditor  out  of  some  specified   fund,  or  by 

,.  2.                  "  some  party  other  than  himself,  such  creditor 

i'  Cited  2  Bro.  C  C.  275,  notis,  cnlit.  Belt,  is  a  necessary   party  to  the   bill.       But  the 

3  Swanst.  150,  n  ;  see  also   Pavne  v.  Comp-  creditor  is  not  a  necessary  party,  where  liie 

ton   2  Y.  &  ('.  Ex.  457,  4t51;  (jedge  v.  Mat-  surety  lias  paid  the  ilebt,  and  is  seekmg  to 

wm'  25  Beav.  310.  be  reimbursed  bv  the  principal  or  co-surety. 

2  <i«dKe  t7.  Matson,  25  Beav.  310.  Murphy  v.   Jackson,  5   Jones  Eq.   (N.  C) 

11. 
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and  though  ho  appears  not  to  have  hovn  made  a  party,  yot  no  objection 
was  taken  ;  ^  and  it  seems  from  this  eircuuistanee,  and  also  from  the 
case  of  Lawson  v.  Wright.,^  that  if  the  prineipal  is  clearly  insolvent,  and 
can  be  proved  to  be  so  (as  by  his  having  taken  advantage  of  an  Act  for 
the  Relief  of  Insolvent  Debtors)  he  need  not  be  a  party  to  the  suit."' 
It  will,  however,  be  necessary,  if  the  principal  be  not  a  *party,  *271 
that  the  fact  of  his  insolvency  should  be  proved  ;  whereas,  if  he 
be  a  party  to  the  suit,  such  proof  will  be  unnecessary.  In  Hole  v.  Ilnr- 
rison,^  the  insolvency  of  the  principal  was  apparent  from  the  fact  of  his 
having  taken  advantage  of  the  Insolvent  Act ;  but  it  is  presumed  that 
the  insolvency  of  the  co-security  was  not  so  capal)le  of  proof,  and  that 
it  was  upon  that  ground  held  necessary  to  have  his  personal  represen- 
tative before  the  Court,  in  order  to  take  an  account  of  his  estate. 
Where  the  fact  of  the  insolvency  of  one  of  the  sureties  was  clear,  and 
admitted  by  the  answers,  Lord  Hardwicke  held,  that  there  was  no 
necessity  to  bring  his  representatives  before  the  Court. '^  It  seems, 
however,  that  the  plaintiff  has  his  election,  whether  he  will  bring  the 
insolvent  co-obligor  or  his  representative  liefore  the  Court  or  not.^ 
And  in  all  cases  coming  under  the  32d  Order,*  the  plaintiff  has  the 
option  to  sue  all  the  persons  jointly  and  severall}^  liable,  if  he  shall 
think  fit.  Independently  of  this  order,  a  plaintiff  is  allowed,  in  a  case 
where  there  are  several  persons  who  are  each  liable  to  account  for  his 
own  receipts,  to  file  a  bill  against  one  or  more  of  them  for  an  account 
of  their  own  receipts  and  pa^mnents,  without  bringing  the  other  parties 
to  the  suit.  Thus,  where  a  residuary  legatee  brought  his  bill  against 
one  of  two  executors,  without  his  co-executor,  who  was  abroad,  to  have 
an  account  of  .his  own  receipts  and  pa}Tnents,  the  Loi'd  Chancellor 
said,  "  The  cause  shall  go  on,  and  if  upon  the  account  an}-  thing  appear 
difficult,  the  Court  will  take  care  of  it ;  the  reason  is  the  same  here  as 
in  the  case  of  joint  factors,  and  the  issuing  out  of  process  in  this  case 
is  purel}'^  matter  of  form."  ^ 

The  same  rule  will,  it  appears,  be  adopted,  w^here  there  are  joint 
factors,  and  one  of  them  is  out  of  the  jurisdiction.     And  in  the  case  of 

6  Hole  t".  Harrison,  Finch,  15.  rule  of  convenience,  and  not  of  necessity; 

6  ]  Cox.  270.  and  where  certain  of  the  stockhoklers  >vithiti 

7  Storj-Eq.  PI.  §  169;  see  1  StoryEq.  .Tur.  the    jurisdiction  are  insolvent,   the    plaintiff 
§§494,496;  Long?;.  Dupuy,  1  Dana,  104 :Youn<?  may" have  his  decree  against  such  as  are  sol- 

V  Lvons,  8  Gill,  162;  Montague  v.  Turpin,  veiit  for  his  whide  deht,  each  payinij  such 
8  (ifattan,  45:i ;  Watts  i;.  Gayle,  20  Ala.  817.  proportion  of  the  \vh(de  deht  as  his  stixk 
It  is  not  sufficient  in  such  a'  case  merely  to  bears  to  the  whole  amount  of  stock  owned  bv 
allei^e  tiie  insolvency  of  the  principal.  Koane  the  solvent  stockholders,  over  whom  the  ( 'ourt 
».  Pickett,  2  Eng.  510.  Where  one  of  several  has  acquired  jurisdiction.  Erickson  u.  Xe.s- 
judicment  debtors  is  wholly  irresponsible  and  niith,  46  N.  H.  371. 

destitute  of  property,  he  need  not  be  made  a  ^  Kep   t.  Finch,  15. 

party  to  a  judgment'creditor's  bill.    Williams  2  Madox  v.  .Jackson,  3  Atk.  406. 

V  Ihibbard.  1  Mann.  (Mich.)  446      Wiiere  a  3  Haywood    v.    Ovey,    6   Ma<l.    113;    see 
bill  in   Ivpiity  is  brought  against  any  of  the  Clagett  v  Worthington,  3  Gill,  83. 
stockholders  of  a  corporation  to  c(jmpel  them  ^  Genl.  Ord.  Vll.  r.  2. 

to  pav  a  debt   of   the  corporation    for  which  6  ('owslad  v.  Cely,  Prec.  in  Ch.  83;  1  Eq. 

thev  are  individuallv  lial)le,  the  general  rule  Ca.  Ab.  73,  PI.  18;  2  Eq.  Ca.  Al).  165.  PI.  3, 

is,  that  all  persons  liable  to  contribute  should  S.  0.  ;    but    see   Devaynes  v.   Robinson,  24 

be  made  parties  to  the  bill.     But  this  is  a  Beav.  98;  3  Jur.  N.  S.  707. 
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Lady  Sehjard  v.  The  Executors  of  Harris,^  above  referred  to,  where  it 
did  not  appear  that  the  i)arties  were  out  of  the  jurisdiction,  the 
*272  Court  permitted  the  representatives  of  one  of  several  *  trustees, 
who  wore  dead,  to  be  sued  for  an  account  of  the  receipts  and  dis- 
liui'sements  of  his  testator,  who  alone  managed  the  trust,  without  bring- 
ing the  representatives  of  the  other  trustees  before  the  Court ;  and 
now,  under  the  32d  Order  of  August,  1841,^  it  is  not  necessary  to 
make  all  the  persons  committing  a  breach  of  trust  parties  to  a  suit 
instituted  for  redi'ess  of  the  wrong.' 

The  rule,  that  all  the  parties  liable  to  a  demand  should  be  before  the 
Court,  was  a  rule  of  convenience,  to  prevent  further  suits  for  a  contri- 
bution, and  not  a  rule  of  necessity ;  and  therefore  might  be  dispensed 
with,  especialh'  where  the  parties  were  man}^  and  the  dela3's  might  be 
multiplied  and  continued.^  Thus,  where  there  were  a  great  number  of 
obligors,  and  many  of  them  were  dead,  some  leaving  assets  and  others 
leaN-ing  none,  the  Court  proceeded  to  a  decree,  though  aU  of  them  were 
not  before  it.  * 

The  general  rule,  requuing  the  presence  of  all  parties  interested  in 
resisting  the  plaintiffs  demand,  has  also  been  dispensed  with  in  a  vari- 
ety of  cases,  where  the  parties  were  numerous,  and  the  ends  of  justice 
could  be  answered  hy  a  sufficient  number  being  before  the  Court  to 
represent  the  rights  of  all.®  Thus,  where  A.  agreed  with  B.  and  C.  to 
pave  the  streets  of  a  parish,  and  B.  and  C,  on  behalf  of  themselves 
and  the  rest  of  the  parish,  agreed  to  pa3'  A.,  and  the  agreement  was 
lodged  in  the  hands  of  B.,  it  was  held,  that  A.  should  have  his  remedy 
against  B.  and  C.  and  that  they  must  resort  to  the  rest  of  the  parish.® 
And  so  in  Cullen  v.  T/te  Duke  of  Queensberry^  where  a  biU  was  filed  by  a 
tradesman  against  the  committee  of  a  voluntary  society  called  ' '  The 
Ladies'  Club,"  for  monej'  expended  and  work  done  under  a  contract 
entered  into  by  the  defendants,  on  behalf  of  themselves  and  the  other 
subscribers,  and  it  was  objected  that  all  the  members  who  had  sub- 
scribed should  be  parties,  the  objection  was  overruled,  and  a  decree 
made  for  the  plaintiff.'' 

6  1  Eq.  Ca.  Ah.  74.  PI.  20.  322;  Stimson  v.  Lewis,  36  Vt.  91,  94;  Gor- 

1  Genl.  Ord.  VII  r.  2.  man  v.  Kussell,  14  Cal.  531 ;  see  Whitney  v. 

2  Kellawa\'  v.  .Johnson,  5  Beav.  319 ;  Perry  Mayo,  15  III.  251.  So  where  the  creditors  of 
V.  Knott,  5  Heav.  293;  and  see  Shipton  v.  an  insolvent  debtor,  who  has  assigned  his 
Kawlins,  4  Hare,  622;  Hall  «.  Austin,  2  Coll.  property  for  the  payment  of  his  debts,  are 
570;  10  Jur.  4.52.  numerous,  and  some  of  them  not  within  the 

3  Danvent  v.  Walton,  2  Atk.  510;  Anon.,  Commonwealth,  it  is  not  necessary  that  they 
2  Eq.  Ca.  Ab.  166,  PI.  27;  Story  Eq.  Jur.  §§  should  be  made  parties  to  a  bill  in  Equity 
78,  82;  Erickson  v.  Nesmith,  46  N.  II.  371,  which  concerns  his  assets;  he  and  his  as- 
374-377;  Stimson  v.  Lewis,  .36  Vt.  91,  93.  signees  only  need  be  made  parties.     Steven- 

*  Lady  Cranbourne  f.  Crispe,  Finch,  105;  .son   v.    Austin,    3   Met.   474;     Wakeman   v. 

1  Eq   Ca'  Ab.  70;  see  48'h  Equity  Rule  of  Grover,  4  Paige,  23;  see  Dias  v.  Houchand, 

United  States  Supreme  Court.  10  Paige,  445;  .lohnson  v.  Candage,  31  Maine, 

°  The  like  doctrine  applies  to  cases  where  28;  I)uvall  v.  Si)eed,  1  M.  Ch.  Dec.  229. 
there  are  many  persons  defendants,  belong-  •*  Meriel  v.  Wymondsold,  Hard.  205;  see 

ing  to  voluntary  associations,  against  whom  also  Anon.,  2  Eq.  (Ja.  Ab.  166,  PI.  7. 
the  suit  is  brought,  as  to  cases  where  the  bill  7  Cullen  v.  Duke  of  Queensberry,  1  Pro. 

is  brought  bv  some  proprietors  as  plaintiffs  C.  C.  101  (Perkins's  ed.).  and  notes;  1  Bro 

on  behalf  of  "all.     Story  Eq.  PI.  116  et  set/.  ;  P.  C.  390,  S.  C.  on  appeal. 
Wood  V.    Dummer,  3   Mason,  315-319,  321. 
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The  same  rule  was  acted  upon  b}-  Sir  Thomas  Phmier  ^I.  R., 

*  in  a  bill  for  the  specidc  porforniance  of  an  a<ri-c;c'nient  for  a  lease,  •273 
against  the  treasurer  and  directors  of  a  Joint-Stock  Company 
established  b}'  Act  of  I*arliament,  who  had  purchased  tlie  fee  of  the 
premises  from  the  party  who  had  entered  into  the  agreement,  although 
the  rest  of  the  proprietors,  whose  concurrence  in  the  conveyance  would 
be  necessary,  were  not  before  the  Court. ^  The  Master  of  tlu;  K(j11s,  on 
that  occasion,  came  to  the  (conclusion,  that  although  the  bill  requinnl  an 
act  to  be  done  b}'  parties  who  were  absent,  yet,  as  they  were  so  numer- 
ous that  they  could  not  be  brought  before  the  Court,  he  would  go  as  far 
as  he  could  to  bind  their  right,  and  made  a  decree  declaring  the  plaintifls 
entitled  to  a  specific  performance,  and  restraining  the  treasurer  of  the 
company  from  bringing  any  action  to  disturb  the  plaintiffs  in  their 
possession.^ 

From  the  case  of  Horsley  v.  Bell^^  cited  in  the  above  case  of  the  La 
dies'  Club,  it  appears  that,  in  cases  of  this  description,  the  acting 
members  of  the  committee  are  all  liable,  though  some  of  them  may  not 
have  been  present  at  all  the  meetings  which  have  taken  place  respect- 
ing the  contract.  In  that  case,  the  defendants  were  all  the  acting 
commissioners,  under  a  Na\agation  Act,  and  the  plaintiff  had  been 
employed  on  their  behalf,  and  it  appeared  that  the  orders  had  been 
given  at  different  meetings  by  such  of  the  defendants  as  were  present 
at  these  meetings  ;  but  none  of  the  defendants  were  present  at  all  the 
meetings,  or  joined  in  all  the  orders,  but  ever}"  one  of  them  were  pres- 
ent at  some  of  the  meetings,  and  joined  in  making  some  of  the  orders  ; 
and  one  of  the  questions  in  the  cause  was,  whether  all  the  acting  com- 
missioners were  liable  on  account  of  all  the  orders,  or  only  as  to  those 
which  they  had  respectively  signed.  Upon  this  point  the  Court  was  of 
opinion  that  all  the  acting  commissioners  were  liable  in  toto.  Every 
one  who  comes  in  afterwards  approves  the  former  acts  ;  and  if  an}'  one 
of  the  commissioners  who  had  acted  before  disapproved  the  subsequent 
acts,  he  might  have  gone  to  a  future  meeting  and  protested  against 
them. 

In  the  preceding  cases,  the  decision  was  made  upon  the  ground 

*  that,  if  the  plaintiff  succeeded  in  his  demands  against  the  indi-     *274 
^dduals  sued,  they  would  not  be  injured,  as  they  had  a  remedy 

over  against  the  others  for  a  contribution,  which,  under  their  own  regn- 

1  Meux  V.  Maltby,  2  Swans.  277 ;  Parsons  Court,  before  a  decree  can  be  made.    Mande- 

V.  Spooner,   5  Hare,  102;  10  Jiir.   423;  and  ville  v.  Kigj,'s,   2  Peters,  482;  see  Van  Vech- 

see  Douglass   v.   Horsfall,    2   S.    &   S.   184.  ten  v.  Terry,  2  John.  Ch.  197;  Shaw  v.  Nor- 

The  following  cases  illustrate  the  mode  of  folk  County   K.  R.  Co.,   5  Gray,    170.  171; 

pleading   in  actions  by   and   against  Joint-  Erickson  ».  Nesmith,  4  Allen,  233;  lladley  y. 

Stock  C'ompanies,  and  will  be  useful  in  fram-  Russell,  40  N.  H.  109. 

Ing  suits  in  Equity.     Stewart  v.  Dunn,  12  M.  2  2  Swans.  286;  and  see  ih.  287,  and  the 

&  W.  655;  Davidson  ».  Cooper,  11  M.  &  W.  cases  there  cited;  Thornton  v.  Hightower,  17 

778;  Smith  v.  Goldsworthy,  4  Q.  B.  430.     In  Geo.  1;  but  sec  McBridev.  Lindsay,  11  Eiig. 

a  bill    against  an    unincorporated   banking  Law  and  Kij.  249.                        r>   n  ^^^ 

company,  the  members  of  which  are  numer-  8  gee  Amb.  770,  and  1  Bro.  C.  C.  101,  n., 

ous,  ami,   in   part,   unknown,  it  is  not  neces-  where  the  case  is  more  fully  reported;  and 

eary  to  bring  all   the  stockholders  before  the  see  Attorney-General  v.  Brown,  1  Swan.  2Go. 
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lations,  they  might  enforce,  although  the  enforcement  of  it,  on  the  part 
of  the  pUiintitls  against  so  numerous  a  body,  would  be  nearly  impossi- 
ble.^ There  are,  however,  other  eases  in  which  suits  are  permitted  to 
proceed  against  a  few,  of  mau}^  individuals  of  a  certain  class,  without 
bringing  the  rest  before  the  Court,  although  their  interests  may  in  some 
degree  be  affected  by  the  decision,  as  in  the  case  of  bills  of  peace 
brought  to  establish  a  general  legal  right  against  a  great  many  distinct 
individuals  :  "^  Thus,  for  instance,  a  bill  ma}'  be  brought  by  a  person 
having  a  right  at  Law  to  demand  service  from  the  individuals  of  a  large 
district  to  his  mUl,  for  the  purpose  of  establishing  that  right.  And  the 
corporation  of  London  has  been  allowed  to  exhibit  a  bill  for  the  pur- 
pose of  establishing  their  right  to  a  dut}^,  and  to  bring  onl}-  a  few  per- 
sons before  the  Com-t,  who  dealt  in  those  things  on  which  the  duty 
was  claimed.^  And  so  bills  are  frequentl}'  entertaine<l  b}-  lords  of 
manors  against  some  of  the  tenants,  on  a  question  of  common  affecting 
them  all ;  and  a  parson  vaay  maintain  a  bill  for  tithes  against  a  few 
of  the  occupiers  within  the  parish  although  they  set  up  a  modus  to 
which  the  whole  are  jointh'  liable.^ 

The  principle  upon  which  the  Courts  have  acted  in  those  cases  has 
been  very  clearly  laid  down  by  Lord  Eldon  in  Adair  v.  7%e  New  River 
Company.^  In  that  case,  a  bill  was  filed  b}'  a  person  entitled,  under 
the  Crown,  to  a  rent  reserved  out  of  a  moiety  of  the  profits  of  the  New 
Kiver  Company,  to  which  moiety  the  Crown  was  entitled  under  the 
original  charter  of  that  company,  but  had  subsequently'  gi'anted  it  to 
Sir  John  Middleton,  the  original  projector,  reserving  the  rent  in  ques- 
tion. By  a  variety  of  mesne  assignments,  the  King's  moiety  of  the 
IDroflts  had  become  vested  in  a  hundred  persons,  or  upwards  ;  and  the 
bUl  was  filed  against  the  company  and  eight  of  those  persons  for  an 
account,  and  it  charged,  that  there  was  not  any  tangible  or  corpo- 
*275  real  property  upon  which  the  plaintiff  could  distrain,  and  that  *  the 
parties  were  so  numerous,  and  thus  liable  to  so  many  fluctuations, 
that  it  was  impossible,  if  the  plaintiff  could  discover  them,  to  bring 
them  all  before  the  Court,  and  that  these  impediments  were  not  occa- 
sioned by  the  plaintiff  or  those  under  whom  he  claimed,  but  by  the 
defendants.     To  this  bill  an  objection  was  taken  for  want  of  parties, 

1  See  48th  Equity  Rule  of  United  States  bill  to  pav  the  balances  due  on  their  several 

Supreme  Court.       '  subscriptions  to  the  stock  of  the  company, 

■■^  Jt  is  not  a  sufficient  objection  to  a  bill  cannot  be  allowed  to  defend  tlicmselves  by 

by  creditors   against   a   corporation  and   its  an  allegation  that  their  subscriptions  were  ol)- 

debtors  to  compel  the  collection  by  the  corpo-  tained  by  fraud  and  misrepnisentation  of  the 

ration  of  what  is  due  to  it,  and  the  payment  agent  of  the  company.     Ogii\  ie  v.  Knox  Ins. 

of  the  debt  it  owes,  tiiat  all  the  creditors  or  Co.,  22  How.  U.  S."  380;  [Upton  v.  Tribil- 

stockholders  are  not  joined.     If  necessary,  cock,  91  U.  S.  45.] 

the   Court  may,  at  the  suggestion  of  either  8  Citv  of  London  v.  Perkins,  4  Bro.  P.  C. 

party  that  the  corporation  is   insolvent,  ad-  158;  [sFieflield   Waterworks  v.  Yeomans,  L. 

minister  its  assets  by  a  receiver,  and  thus  col-  R.  2  Ch.  App.  8.] 

lect  ail   the  subscriptions  or  debts  to  the  cor-  *  Ilardcastle  v.  Smithson,  3  Atk.  24G. 

poration.    Ogilvie  v.  Knox  Ins.  Co.,  22  How.  6  11  Ves.  429;  see  Story  Eq.   I'l.  §  116  et 

U.  S.  380:  S.  C.  2  IJlack,   U.  8.  rm.     And  seq. ;  ante,  272,  273,  note. 
the  stockholders  who  are  called  uuor.  by  such 
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because  all  the  persons  interested  in  the  King's  share  were  not  liefore 
the  Court ;  but  Lord  Eldon  said,  that  there  was  no  doubt  that  it  is  gen- 
erall}'  the  rule  that  wherever  a  rent  eharge  is  granted,  all  persons  who 
have  to  litigate  any  title  with  regaid  to  that  rent  charge,  or  willi  each 
other,  as  being  liable  to  pay  the  whole  or  to  contril)ute  auKjngst  them- 
selves, must  be  brought  before  the  Court ;  ^  but  that  it  was  a  very  dif- 
ferent consideration  whether  it  was  possible  to  hold,  that  the  rule  should 
be  applied  to  an  extent  destroying  the  ver}^  purpose  for  which  it  was 
established,  rtz.,  that  it  should  prevail  where  it  is  actually  impractica- 
ble to  bring  all  the  parties,  or  wliere  it  is  attended  with  inconvenience 
almost  amounting  to  that,  as  well  as  where  it  can  be  brought  without 
inconvenience.  It  must  depend  upon  the  circumstances  of  each  case. 
His  Lordship  also  said,  that  there  were  authorities  to  show  that,  where 
it  is  impracticable,  the  rule  shall  not  be  pressed  ;  and  in  such  a  case  as 
the  one  before  him,  the  King's  share  being  split  into  such  a  number 
that  it  was  impracticable  to  go  on  with  a  record  attempting  to  bring  all 
parties  having  interest  in  the  subject  to  be  charged,  he  should  hesitate 
to  determine,  that  a  pei-son  having  a  demand  upon  the  whole  or  every 
part  of  the  moiety,  does  not  do  enough  if  he  brings  all  whom  he  can 
bring.  His  Lordship  then  goes  on  to  saj',  ' '  There  is  one  class  of  cases 
very  important  upon  this  subject,  viz.,  where  a  person. having  at  Law  a 
general  right  to  demand  service  from  the  individuals  of  a  large  district, 
to  his  mill  for  instance,  may  sue  thus  in  Equity :  his  demand  is  upon 
every  individual  not  to  grind  corn  for  their  own  subsistence,  except  at 
his  mill ;  to  bring  actions  against  any  individual  for  subtracting  that 
service  is  regarded  as  perfectly  impracticable  ;  therefore,  a  bill  is  filed 
to  establish  that  right,  and  it  is  not  necessary  to  bring  all  the  individu- 
als. Why?  Not  that  it  is  inexpedient,  but  that  it  is  impracticable  to 
bring  them  all.^  The  Court,  therefore,  has  required  so  many  that  it 
can  be  justl}'  said  they  will  fairly  and  honestly  try  the  legal  right  be- 
tween themselves,  all  other  persons  interested,  and  the  plaintiff;  and 
when  the  legal  right  is  so  established  at  Law,  the  remedy-  in  Equitj-  is 
ver}'  simple :  merely  a  bill  stating  that  the  right  has  been  established 
in  such  a  proceeding ;  and  upon  that  ground,  a  Court  of  Equity  will 
give  the  plaintiff  relief  against  the  defendants  in  the  second 
suit,  only  represented  *  by  those  in  the  first.  I  feel  a  strong  *276 
inclination  that  a  decree  of  the  same  nature  may  be  made  in  this 
case." ^ 

In  the  above  case  of  Adair  v.  The  New  River  Company,  Lord  Eldon 
laid  down  as  a  rule,  that  wherever  a  rent-charge  is  granted,  all  i)ersons 
whose  estates  are  liable  must  be  brought  before  the  Court."     This  rule, 

1  See  1  Eq.  Ca.  Ab.  72.  2  All  persons,  who  are  affected  by  a  com- 

2  See  48th  Equity  Rule  of  the  United  men  charj^e  or  burden,  must  be  made  partie?, 
States  Supreme  Court.  not  only  for  the  purpose  of  ascortaininff  and 

1  See  ace.  Biscoe  v.  The  Undertakers  of  contesting  the  right  or  title  to  it.  but  also  for 

the  Land  Bank,   cited   in  Cuthbert  v.  West-  the  purpose,  if  it  should  be  cstalilishcd.  of  a 

wood.  Vin.  Ah.  tit.  Party,  B.  255,  PI.  58;  see  contribution   towards    its    discliargf   among 

Story  Eq   PI.  §  116  et  sl<i.  themselves.    Story  Eq.  PI.  §§  133,  162;  Cole- 
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however,  is  liable  to  an  exception  in  the  case  of  charities,  which  are 
considered  entitled  to  greater  indulgence  in  matters  of  jjleading  and 
practice  than  ordinary  parties.^  Thus,  in  Attorney-  General  v.  Shelly^* 
it  was  held,  that  in  the  case  of  a  charity  it  is  not  necessar}-  that  all  the 
terre-tenants  should  be  brought  before  the  Court,  because  ever}'  part  of 
the  land  was  liable,  and  the  charity  ouglit  not  to  be  put  to  this  diffi- 
culty. The  same  exception  to  the  general  rule  was  admitted  to  the 
case  of  Attorney- General  v.  Wy burgh. ^ 

It  is  to  be  observed,  that  the  rule  laid  down  by  Lord  Eldon,  in  Adair 
V.  The  Xew  Ricer  Company^  applies  only  to  cases  where  there  is  one 
general  right  in  all  the  parties  concerned  ;  ®  that  is,  where  the  character 
of  all  the  parties,  so  far  as  the  right  is  concerned,  is  homogeneous,  as 
in  the  case  in  suits  to  establish  a  modus,  or  a  right  of  suit  to  a  mill ; 
and  that,  notwithstanding  the  inconvenience  arising,  from  numerous 
parties,  there  are  some  cases  in  which  tho^-  cannot  be  dispensed  with, 
as  in  the  case  of  a  bill  filed  to  have  the  benefit  of  a  charge  on  an  estate, 
in  which  case  all  persons  must  be  made  parties  who  claim  an  interest 
in  such  estate.  Thus,  where  estates  had  been  convej'ed  to  trustees,  in 
trust  for  such  creditors  of  the  grantor  as  should  execute  the  convey- 
ance, and  one  incumbrancer,  some  of  whose  incumbrances  were  prior 
and  some  subsequent  to  the  trust  deed,  filed  a  biU  praying  that  his 
rights  and  interests  under  his  securities  might  be  established,  and  the 
priorities  of  himself  and  the  other  incumbrancers  declared  ;  and  alleging 
that  the  deed  was  executed  by  thirt}'  creditors  of  the  grantor,  and 
amongst  others  by  two  individuals  who  were  named  as  defendants,  and 
charging  that  such  creditors  were  too  numerous  to  be  all  made  parties 
to  the  suit,  and  that  he  was  ignorant  of  the  priorities  and  interests  of 
such  parties  and  of  their  residences,  and  whether  they  were  living  or 

dead,  save  as  to  the  two  who  were  named  ;  a  plea  b}-  some  of  the 
*277     defendants,  setting  out  the  names  *and  residences  of  the  persons 

who  had  executed  the  deed,  and  alleging  that  they  were  living, 
and  necessary  parties  to  the  suit,  was  allowed.  ^ 

With  reference  to  this  decision  it  may  be  observed,  that  it  is  the  gen- 
eral and  most  universal  practice  of  tlie  Court,  in  suits  for  establishing 
charges  upon  estates,  to  make  all  persons  entitled  to  incumbrances 
subsequent  to  the  plaintiff's  charge,  parties  to  the  suit.  Thus,  in  the 
case  of  a  bill  to  foreclose  a  mortgage,  aU  persons,  who  have  incum- 
lirances  upon  the  estate  which  are  posterior  in  point  of  time  to  the 
plaintiff's  mortgage,  must  be  made  defendants  ;  ^  for  although,  if  there 

man    v.    Barnes,    5    Allen,    874;     Skeel    v.  i  Newton  v.   Earl  Egmont,    5  Sim.  130; 

Spraker,    8    Paige,    182;    Mvers   v.    United  and  sec  Harrison  ?;.  Stewanlson,  2  Hare,  530; 

Guaranty,  &c.  Co.,  7  De  C,  M.  &  G.  112.  and  Holland  v.  Baker,  3  Hare,  68;  Story  Eq. 

"  Attorney-General  u.  Jackson,  11  Ves.  367.  PI.  §  i;i()  et  seq. 

*  1  Salk.  163.  2  Ui,t  see    Smith   v.    Chapman,   4   Conn. 

6  1  P.  Vi'ms.  599;  and  see  Attornev-Gen-  344;    Wilson    v.    Havward,  6    Florida,    171. 

eral  v.  .Jackson,  11  Ve.s.   36.5;  Story   Eq.  PI.  fSee  nvte,  214,  n.  .5&7.   But  to  a  bill  to  fore- 

§  93;  [Attorney-General  v.   Naylor,  1  H.  &  close,  an  adverse  claimant  is  not  a  necessary 

M.  809J.  party,  and  the  bill  which  should  make  him  a 

6  See  Story  Eq.  PI.  §§  120,  130  et  seq.  party  would  be  open  to  the  objection  of  mul- 
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are  many  incumbrancers,  some  of  whom  are  not  made  parties  to  a  bill 
of  foreclosure,  the  plaintiff  may,  notwithstanding,  foreclose  such  of  the 
defendants  as  he  has  brought  before  the  Court ;  *  j-et  sucli  decree  will 
not  bind  the  other  incumbrancers  who  are  not  parties,  even  though  the 
mortgagee  at  the  time  of  foreclosure  had  no  notice  of  the  existence  of 
such  incumbrancers.^  This  rule  may  at  first  appear  inconsistent  with 
the  usual  principles  of  a  Court  of  P^quity,  but  the  justice  of  it  is  very 
clearly  shown  in  tlie  report  of  Lord  Nottingham's  judgment  in  Sherman 
V.  Cox.^  His  Lordship  says,  "Although  there  be  a  great  mischief  on 
one  hand  that  a  mortgagee,  after  a  decree  against  the  mortgagor  to 
foreclose  him  of  his  equity  of  redemption,  shall  never  know  when  to  be 
at  rest,  for  if  there  be  any  other  incumbrances,  he  is  still  liable  to  an 
account,  yet  the  inconvenience  is  far  greater  on  the  other  side  ;  for  if  a 
mortgagee  that  is  a  stranger  to  this  decree  should  be  concluded,  he 
would  be  absolutely  without  remedy,  and  lose  his  whole  money,  when, 
perhaps,  a  decree  ma}'  be  huddled  up  purposely  to  cheat  him,  and  in 
tlie  mean  time  (he  being  paid  his  interest)  may  be  lulled  asleep  and 
think  nothing  of  it;  whereas,  on  the  other  hand,  there  is  no  prejudice 
but  being  liable  to  the  trouble  of  an  account,  and  if  so  be  that  were 
stated  bond  fide  between  the  mortgagor  and  mortgagee  in  the  suit 
wherein  the  decree  was  obtained,  that  shall  be  no  more  ravelled  into, 
but  for  so  long  shall  stand  untouched."  ^ 

*Upon  the  same  ground  it  was  that  Lord  Alvanley  M.  R.  in  *278 
the  Bishop  of  Winchester  v.  Beavor,^  ordered  a  bill  of  foreclosure 
to  stand  over  for  the  purpose  of  making  a  judgment  creditor  a  party. 
From  the  marginal  note  to  that  case,  a  doubt  appears  to  arise  as  to 
whether  the  Master  of  the  Rolls  intended  to  adopt  the  general  rule,  that 
all  incumbrancers  must  be  parties  to  a  bill  of  foreclosure  ;  but  the  deci- 
sion rests  upon  the  rule  of  practice,  which  has  been  stated,  and  it  cannot, 
after  that  decision,  be  doubted  that  all  incumbrancers  whose  liens 
appear  upon  the  answer,  must  be  made  parties,  and  if  that  answer  be 
a  sufficient  one  and  true,  it  must,  according  to  the  practice  in  drawing 
bills  before  stated,^  appear  upon  the  answer  who  such  incumbrancers 
are.     At  all  events,  it  is  evident,  from  the   cases  of  Lomax  \.  Hide, 

tifariousness  and  misjoinder.  Dial  v.  Key-  6  AVhat  is  here  said  by  the  Lord  Chanccl- 
nolds,  96  U.  S.  340 ;  Corning  v.  Smith,  6  N.  lor  on  the  subject  of  the  account,  as  well  as 
Y.  82 ;  Lange  v.  Jones,  5  Leigh,  192.  Infra,  the  case  of  Needier  i'.  Deeble,  1  Cha.  Ca. 
339,  n.  2.  Neither  adverse  claimants,  nor  299,  appears  to  be  at  variance  with  the  de- 
remainder-men  who  have  not  joined  in  the  cision  in  Morret  v.  Westernc,  supra.  It 
mortgage,  are  necessary  parties  to  a  bill  to  seems  to  be  in  consequence  of  the  rule  above 
foreclose.  Wilkins  v.  Kirkbride,  12  C.  E.  laid  down,  tliat  the  practice  prevails  of  intro- 
Green,  93.]  ducing  an  interrogatory  into   a  bill  of  fore- 

*  Draper  v.  Lord  Clarendon,  2  Vern.  518.  closure,  inquiring  whetlier  there  are  any  and 

*  Lomax  V.  Hide,  2  Vern.  185;  Godfrey  what  incumbrances  affecting  the  estate  be- 
V.  Chadwell,  ib.  601 ;  1  Eq.  Ca.  Ab.  318;  PI.  sides  that  of  the  jdaintiff,  in  order  that,  if  the 
7,  S.  C. ;  Morret  i\  Westerne,  2  Vern.  GG3 ;  answer  states  any,  the  owners  of  such  incum- 
1  Eq.  Ca.  Ab.  164,  PI.  7,  S.  C. ;  Haines  i>.  brances  be  made  parties.  Story  K(i.  PI.  §  193, 
Beach.  3  John.  Ch.  459;  Lyon  v.  Sandford,  note.     [See  ante,  214,  notes  5  and  7.] 

5  Conn.  544;  Renwick  v.  Macomb,  1   Ilopk.  l  3  Ves.  314. 

277.  2  See  note  6,  on  p.  277. 

6  3   Ch.   Rep.  83   [46];    S.   C.  Cockes  v. 
Sherman,  2  Freem.  14. 
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Godfrey  v.  Chadwcll^  Morrett  v.  Westerne,  just  referred  to,  that  if  a  mort- 
gagee wishes  to  obtain  an  undisputed  right  to  an  estate  by  foreclosure, 
he  must  make  all  incumbrancers  upon  the  estate,  of  whose  liens  he  has 
notice  (whether  appearing  upon  the  answer  or  not),  parties  to  his  suit.' 
The  rule  which  requires  all  incumbrancers  upon  the  equit}'  of  redemp- 
tion to  be  brought  before  the  Court  in  cases  of  foreclosure  extends  to 
cases  in  which  the  subject  of  the  litigation  has  been  sold,  or  charged 
subsequently  to  the  date  of  the  plaintiff's  claim,  whether  such  sale  or 
clmrge  has  been  b}'  legal  instrument,  or  only  by  agreement,  or  whether 
it  extends  to  the  whole  or  only  partial  interests.  Therefore,  where  an 
estate  had  been  sold  in  lots  subject  to  an  equitable  charge  in  favor  of 
the  plaintiff,  it  was  held  that  all  the  purchasers  were  necessary  parties 
to  a  bill  by  him  to  realize  his  security.*  And  where  a  bill  was  filed  by 
a  lessee  to  compel  a  landlord  to  give  his  license  to  the  assignment  of  a 
lease  to  a  purchaser,  on  the  ground  that  he  had  by  certain  acts  waived 
the  right  to  withhold  it,  which  had  been  reserved  to  him  by  the  original 
lease,  the  purchaser  was  held  to  be  a  necessary  party.^  And  so  if  a 
man  contracts  with  another  for  the  purchase  of  an  estate,  and  after- 
wards, before  conveyance,  enters  into  a  covenant  with  a  third  per- 
son, that  the  vendor  shall  convey  the  estate  to  su(;h  third  person, 
the  vendor,  if  he  have  notice  of  the  subsequent  contract,  cannot  with 
safety,  convey  the  estate  to  the  vendee  without  the  concurrence  of  the 
third  person,  who  in  that  case  will  be-a  necessary  party  to  a  bill  by  the 
purchaser  against  the  vendor  for  a  specific  performance  ;  but  if  A.  con- 
tracts with  B.  to  convey  to  him  an  estate,  and  B.  enters  into  a  sub- 
contract with  C,  that  he,  B.,  will  convey  to  him  the  same  estate,  then 
if  B.  files  a  bill  against  A.,  C.  will  not  be  a  necessary  party, 
*279  because  A.  is  in  that  case  in  no  manner  *affected  by  the  sub- 
contract, which  his  conveyance  to  B.  would  rather  promote  than 
injure.^  And  where  a  bill  was  filed  by  creditors  to  set  aside  a  purchase 
on  the  ground  of  fraud,  and  it  appeared  that  the  purchaser  had,  since 
his  purchase,  executed  a  mortgage  of  the  estate,  the  mortgaged  was 
considered  a  necessar}'  party. ^     But  where,  since  his  purchase,  judg- 

3  Rolleston  v.  Morton,  1  Dr.  &   W.  171.  chaser  is  a  necessarv  partv.     Stone  v.  Biick- 

4  Petor.  Hammond,  29  Beav.  91.  [So,  if  ner,  12  Sm.  &  INI. "72.  [So  if  the  lirst  pur- 
a  ?ul)-vfii(iee  die,  his  personal  representative  chaser's  interest  be  sold  at  execution  sale, 
and  heirs  should  !«'  inadi'  parties  to  a  bill  by  such  first  purchaser  is  a  necessary  party  to  a 
the  original  vendor  to  enforce  his  lien  iw  the  bill  by  the  buyer  under  the  execution  against 
purchase-nionev.  Lewis  v.  Hawkins,  23  the  original  vendor  for  specific  performance. 
Wall.  119.     See  antt,  214,  n.  7.]  Alexander  v.  Hoffman,  70  111.  lU.] 

5  Maule«.  Duke  of  Reaufort,  1  Russ.  .349.  2  c.pjs  v.   Middleton,  2  Mad.  410.     [So, 
1  V.  Walford,  4  Russ.   372 ;  see  also       if   sales    have    been   made,    the    purchasers 

Alexanders.  Cana,  1  De  G.  &  S.  41.5;  Chad-  should  be  made  parties.  Free  v.  Bucking- 
wick  «.  Maden,  9  Hare,  188;  Hacker  r.  Mid  ham.  .57  N.  II.  9,5;  Hopkins  r.  Rosedare 
Kent  Railway  Company,  11  .lur.  N.  S.  034,  Land  Co.,  72  111.  373.  If  the  bill  be  to  set 
V.  C.  S.  Where  tiie  owner  of  land  agrees  aside  a  judicial  sale,  the  i)ersons  at  whose  in- 
in  writing  to  convey  it  to  another,  and  after-  stance  the  sale  was  made  are  necessary  par- 
wards  conveys  it  to  a  different  person,  with  ties.  Wilson  v.  Bellows,  3  Stew.  Eq.  282.] 
notice  of  the  prior  agreement,  the  latter  will  So  where,  in  such  a  case,  it  appears  that  the 
hold  the  title  as  trustee  of  the  first  purchaser;  debtor  charged  with  the  fraudulent  convev- 
and  in  a  bill  by  such  lirst  purchaser  to  en-  ance  is  dead,  his  administrator  should  Be 
force  specific  perfo   nance,  the  second  pur-  made  a  party.     Coates  u.  Day,  9  Missou.  315. 
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inonts  had  been  entered  up  against  the  purchaser,  the  jud^^ent  cred- 
itors were  held  to  be  unnecessary  parties  to  a  bill  lor  specific  per- 
formance.^ 

The  rule  which  requires  all  subsequent  incurabrancci-s  to  be  {jartics, 
extends  only  to  cases  in  which  the  subsequent  charges  or  incumbrances 
are  specific  ;  and  we  have  before  seen,  that  in  most  cases  where  estates 
have  been  conveyed  to  trustees  to  pa}-  debts  or  legacies,  the  trustees  ma}- 
sustain  suits  respecting  the  trust  pi'opert}-,  without  those  claiuiiiig  under 
the  trust  being  parties  to  it.^  It  is  also  unnecessary  that  persons  having 
prior  mortgages  or  incumbrances  should  be  parties,  because  they  will 
have  the  same  lien  upon  the  estate  after  a  decree  as  they  had  before  ;  * 
for  this  reason  it  has  been  held,  that  in  a  bill  for  a  partition,  a  mort- 
gagee upon  the  whole  estate  is  not  a  necessary  party,  though  a  mort- 
gagee of  one  of  the  undivided  portions  would  be."  And  so,  where  a 
bill  was  brought  by  a  mortgagor  against  a  mortgagee,  praying  a  sale  of 
the  mortgaged  estate,  persons  who  had  annuities  prior  to  the  mortgage 
were  held  unnecessary  parties,  and  notwithstanding  they  appeared  at  the 
hearing  and  consented  to  a  sale,  Lord  Ken3'on  M.  R.  dismissed  the  bill 
as  to  them  with  costs,  and  said  that  the  estate  must  be  sold  siil»ject  to 
their  annuities.''  It  must  have  been  upon  the  same  principle,  that  the 
case  of  Lord  Hollis,^  wherein  it  was  held  that  a  thu'd  mortgagee  buying 
in  the  first,  need  not  make  a  second  mortgagee  a  part}^,  was  decided ; 
otherwise  it  is  not  easy  to  reconcile  that  case  with  the  other  principles 
which  have  been  laid  down.  It  cannot  be  supposed  that  it  was  meant 
to  be  decided  that  a  third  mortgagee  buying  in  the  first  mort- 
gage, could  by  that  *  process  acquke  the  right  to  foreclose  the  ♦280 
second,  without  bringing  him  before  the  Court,  and  giving  him 
an  opportunity  to  redeem. 

It  is  right  to  remark  here,  that  in  all  cases  where  a  mortgagee  is 
made  a  party  to  a  suit  by  the  mortgagor  or  those  claiming  under  him,  he 
is  entitled  to  be  redeemed  ;  ^  and  that,  therefore,  unless  a  second  mort- 
gagee or  other  incumbrancer  is  prepared  to  redeem  him,  he  will  be  an 
improper  party  to  a  suit  by  such  mortgagee  or  incumbrancer,  where  the 
object  is  merely  to  foreclose  the  equity  of  redemption.' 

It  is  also  to  be  observed,  that  a  second  incumbrancer  may  file  a  bill 

Whether  the  debtor  himpelf,  if  living,  should  created  the  lien ;  see  Sebrinf?  v.  ]Merspreau,  1 

be  made  a  partv,  see  Wright  v.  Cornelius,  10  Ilojik.  501.     [Hall  v.  Morris,   1.3   Bush,  322. 

Missou.  174.     '  And  the  fact  that  one  tenant  in  couinion  liaa 

8  Petre  v.  Duncombe,  7  Hare,  24.  mortgaged  his  interest  to  the  othir  will   not 

4  Ld.  Red.  175.  prevent  a  partition,  no  entry  or   foreclosure 

5  Rose  V.  Page,  2  Sim.  471;  Hngan  v.  having  taken  place.  Green  i-.  Anmld,  11  R. 
Walker,  14  How.  U.  S.  37 ;  VVilson'v.  Bis-  1.304.  The  holder  of  a  judgment  against 
COB,  6  Eng.  41.  one  tenant   in   common   should   be   maile   a 

6  Swan  V.  Swan,  8  Pri.  518;  Whitton  v.  partv.  Metcalf  v.  Hoopingardner,  45  Iowa, 
Whitton,   38  N.  H.  1-34,  135.     But  in  Har-  510.] 

wood  V.   Kirbv,   1  Paige,  469,  it   was   held,  ^  Delabere  v.  Norwood,  3  Swan.  144,  n. ; 

that  an  incumbrancer,  upon  the  share  of  one  Hogan  v.  Walker,  14  How.  U.  S.  37. 

tenant  in  common,  cannot  be  made  a  party  to  »  Cited  3  Ch.  Rep.  SO. 

a  bill  for  partition,  and  the  partition  does  not  '-  Drew  «.  O'Hara,   2   B.  &    B.    502,  n.; 

affect  his  rights;  but  his  incuml)rance  con-  Cholmlcy  v.  Countess  of  Oxford,  2  Atk.  267. 

tinues  upon  the  share  set  off  to  the  party  who  ^  See  Story  Eq.  PL  §  18G  tt  sen- 
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to  redeem  the  first,  witliout  making  a  subsequent  incumbrancer  a  party  ; 
and  that  if  he  brings  him  before  the  Court  for  the  mere  purpose  of  hav- 
ing his  incumbrance  postponed,  and  not  to  foreclose  him,  the  bill  will 
be  dismissed  against  him  with  costs. ^  But  a  bill  for  redemption  cannot 
be  sustained  by  a  party  having  a  partial  interest  in  the  equity  of  re- 
demption, in  the  absence  of  the  other  parties  interested  in  it.* 

With  respect  to  incumbrancers  or  purchasers  becoming  such  afler  a 
bill  ha&  been  filed  and  served,**  and  registered  as  a  Us  pendeus^^  they 
will  be  bound  by  the  decree,  and  need  not  be  made  parties  to  the  suit, 

whether  the  plaintiff  have  notice  of  them  or  not ;  for  an  alien- 
♦281     ation  pending  a  suit  is  void,  or  rather  voidable.'     *  If,  therefore, 

after  a  bill  filed  by  the  first  mortgagee  to  foreclose,  the  mortgagor 


8  Shepherd  v.  Gwinnett,  3  Swan.  161,  n. ; 
see  Story  Eq.  PI.  §  193,  and  notes. 

*  Henlcv  v.  Stone,  3  Beav.  35.5 ;  see  Chap- 
pell  V.  Rees,  1  De  G.,  M.  &  G.  393.  Offer  to 
redeem  not  necessary  in  bill  by  judf^ment 
creditor  against  trustees  and  niort{;agees  to 
establish  his  charge,  and  for  payment  out  of 
rents.  Jefferys  v.  Dickson,  L.  R.  1  Ch.  Ap. 
183. 

6  Powell  V.  Wright,  7  Beav.  444;  Hum- 
ble V.  Shore,  3  Hare,  119  ;  see,  however,  Drew 
V.  Earl  of  Norburv,  3  Jo.  &  Lat.  267 ;  Sugd. 
V.  &  P.  758. 

6  2  Vic.  c.  11,  §  7. 

7  Walker  v.  Smalwood,  Amb.  676 ;  Gas- 
kill  V.  Durdin,  3  B.  &  B.  167 ;  Moore  v. 
McNamara,  1  B.  &  B.  309  ;  Gentle  v.  Ward,  2 
Atk.  175;  Metcalfe  v.  Pulvertoft,  2  V.  &  B. 
207 ;  and  see  Massy  v.  Bat  well,  4  Dr.  &l  War. 
68;  Long  v.  Bowring,  10  Jur.  N.  S.  668;  12 
W.  R.  972,  M.  R.  Generally  speaking,  an 
assignee  under  a  voluntary  assignment,  ptiv- 
dente  lite,  need  not  be  made  a  party  to  a  bill, 
or  be  brought  before  the  Court;  for  every 
person  purchasing /;enc?en<e  lite,  is  treated  as 
a  purchaser  with  notice,  and  is  subject  to  all 
the  equities  of  the  persons  under  whom  he 
claims  in  privity.  Storj'  Eq.  PI  §§  156,  351; 
1  Story  V.q.  Jur.  §  406;  Sedgwick  v.  Cleve- 
land, 7  Paige,  287 ;  Van  Hook  v.  Throck- 
morton, 8  Paige,  33;  Cook  v.  Mancius,  5 
John.  Ch.  93;  Murray  v.  Ballou,  1  John.  Ch. 
577,  581;  Murray  v.  Lylburn,  2  John.  Ch. 
441,  445;  2  Story  Eq.  Jur.  §  908;  Hoxie  v. 
Carr,  1  Sumner,  173;  Branden  v.  Cabiness, 
10  Ala.  155;  Lawrence  v.  Lane,  4  Gilnian, 
354;  Kern  v.  Harbrigg,  11  Ind.  443;  Boul- 
den  V.  Lanahan,  29  Md.  200.  It  is,  how- 
ever, otherwise  where  the  assignment  is  by 
operation  of  law,  as  in  cases  of  bankruptcy, 
or  assignments  under  the  insolvent  acts. 
Sedgwick  v.  Cleveland,  7  Paige,  288;  Deas 
V.  Thome,  3  John.  543;  Story  Eq.  PI.  §  342, 
note,  §  351,  note;  Storm  v:  Davenport,  1 
Sandf.  Ch.  135;  [Williams  v.  Winans,  5  C. 
E.  Green,  394 J.  And  an  assignee  under  a 
voluntary  assigiunent  may  be  made  a  party, 
when  desirable,  at  the  election  of  the  plain- 
tiff. Story  E<i.  PI.  156,  and  cases  in  note; 
see  Longwortli  v.  Taylor,  1  McLean,  395. 

[See,  as  to  tiie  general  doctrine  of  llx  pen- 
dens, among  recent  ca<cs.  Hi'llaniv  t?.  Sabine, 
1  Do  G.  &  J.  500 ;  Tyler  v.  Thomas,  25  Beav. 


47 ;  Nortcliffe  v.  Warburton,  4  De  G.,  F.  &  J. 
449;  Edwards  v.  Banksmith,  35  Ga.  213; 
Dudley  v.  Witter,  40  Ala.  664;  Wickliffe  v. 
Breckenridge,  1  Bush,  427.  The  lu  ptndtns 
commences  with  the  service  of  process  after 
bill  filed.  Anonymous,  1  Vern.  319;  Hay- 
den  V.  Bucklin,  9  Paige,  512;  Watlington  v. 
Howley,  1  Des.  170,  note;  Haughwort  r. 
Murphy,  7  C.  E.  Green,  531;  Allen  v.  Poole, 
54  Mis.s.  323.  In.  Harmon  v.  Byram,  11  W. 
Va.  511,  521,  where  the  process  was  served 
before  the  tiling  of  the  bill,  the  lis  pendeiis 
was  held  to  begin  from,  or  relate  back  to,  the 
service  of  the  subpa-na.  It  does  not  extend 
beyond  the  territorial  limits  of  the  State  in 
which  the  suit  is  pending:  Shelton  v.  John- 
son, 4  Sneed,  672;  and  requires  for  its 
operation  that  the  property  be  distinctly 
identified,  and  necessarily  involved  in  the 
litigation:  Lewis  v.  Mew.  1  Strob.  Eq.  180; 
Leitch  V.  Wells,  48  N.  Y.  585;  CockriU  v. 
Maney,  2  Tenn.  Ch.  49;  Allen  v.  Poole,  54 
Miss.  323.  It  does  not  apply  to  negotiable 
securities.  County  of  Warren  v.  Marcv,  97 
U.  S.  96. 

The  alienation  of  propertj-  pending  the 
litigation  will,  ordinarily,  have  no  effect  on 
the  litigation.  Kijio  v.  Rudkin,  6  Ch.  Div. 
160;  Baird  r.  Baird,  Phil.  Eq.  (N.  C)  317; 
Sumner  v.  Waugh,  56  III  531;  Truitt  v. 
Truitt,  38  Ind.  16;  Sheridan  v.  Andrews,  49 
N.  Y.  478.  An  assignment  by  the  defend- 
ant of  his  interest  in  the  subject-matter  of  a 
pending  suit  does  not  defeat  the  suit,  nor  in 
any  way  affect  it,  the  assignee  being  bound 
by  what  is  done  against  his  assignor.  Wil- 
liams V.  Winans,  5  C.  E.  (Jreen,  392.  So,  of 
an  assignment  by  the  complainant,  (iheen 
V.  Osborne,  11  lleisk.  61;  Wills  v.  AVhit- 
more,  1  Leg.  Rep.  222.  So,  where  a  railroad 
company  consolidates  pending  litigation  with 
a  defeniiaiif  company.  Pullan  v.  Cinn.,  ^c.  R. 
Co.,  4  Piss.  35.  So,  where  the  creditor  of  a 
litigant  acfpiires  a  lien  by  attachment  (lend- 
ing the  litigation.  Dodge  v.  Fuller,  1  Stew. 
Eq.  578.  The  assignee  may  either  come  in 
by  supplemental  bill  and  assume  the  burden 
of  litigation  in  his  own  name,  or  act  in  the 
name  of  his  assignor.  J'Jx  parte  Railroad 
Co.,  95  U.  S.  221;  Tilton  r.  Cofield,  93  U.  S. 
163.  His  rights,  aa  distinct  from  those  of  his 
assignor  will  date  from  the  filing  of  his  bill. 
Trabue  v.  Bankhead,  2  Tenn.  Ch.  412 ;  Glenn 


268 


PERSONS  RESISTING  TLAINTIFF'S  DEMANDS.  *282 

confesses  a  judgment,  executes  a  second  mortgage,  or  assigns  the  equity 
of  redemption,  the  plaintiff  need  not  make  the  ineunil)rancer,  nioilga- 
gee,  or  assignee  parties,  for  they  will  be  bound  by  the  suit ;  and  can 
only  have  the  benefit  of  a  title  so  gained,  by  filing  an  original  bill  in 
the  nature  of  a  cross-bill,  to  redeem  the  mortgaged  propert3- ;  *  and 
where  a  purchaser  took  an  exception  to  a  title,  because  two  mf)rtgagees, 
who  became  such  after  the  bill  was  filed,  were  no  parties  to  the  fore- 
closure, the  exception  was  overruled  with  costs  ;  ^  and  it  has  been  held, 
that  where  one  of  several  plaintiffs  assigned  his  equitable  interest, 
pendente  lite,  the  suit  might  be  heard  as  if  there  had  been  no  such  as- 
signment ;  ®  where,  however,  a  sole  plaintiff'  assigned  all  his  equitable 
interest  absolutely,*  and  where  all  the  adult  plaintiff's  assigned  their 
equitable  interest  by  way  of  mortgage,^  the  assignees  were  held  neces- 
sary^ parties.  But  in  cases  where  a  change  in  the  ownership  of  the 
legal  estate  takes  place  pending  the  suit,  by  alienation  or  otherwise, 
the  new  owner  must  be  brought  before  the  Court  in  some  shape  or  other, 
in  order  that  he  may  execute  a  convej'ance  of  the  legal  estate.® 

If  a  person,  pendente  lite,  takes  an  assignment  of  the  interest  of  one 
of  the  parties  to  the  suit,  he  may  if  he  pleases  make  himself  a  part}'  to 
the  suit  by  supplemental  bill ; '  but  he  cannot  by  petition  praj-  to  be 
admitted  to  take  a  part  as  a  party  defendant ;  *  all  that  the  Court  will 
do  is  to  make  an  order  that  the  assignor  shall  not  take  the  propert}'  out 
of  Court  without  notice.^ 

We  now  come  to  the  consideration  of  those  cases  in  which  it  is  neces- 
sary to  make  persons  defendants  to  a  suit,  not  because  their  rights  ma}' 
be  directly  aff'ected  by  the  decree,    if  obtained,  but  because,  in  the 
event  of  the  plaintiff'  succeeding  in  his  object  against  the  prin- 
cipal defendant,  that  defendant  will  thereby  acquire  *  a  right  to     *282 

V.  Doyle,  3  Tenn.  Ch.  324.     And  see  infra,  party  by  the  express  consent  of  the  pininfiff. 

400,  n.  2;  1516,  n.  4.  Steele  v.  Taylor,  supra.     [A  person  who  has 

A  purchaser  of  land  by  metes  and  bounds  acquired,  pending  a  suit  to  enforce  liens,  one 

from  a  partv  to  a  partition  suit  cannot  inter-  or  more  of   those  liens,   may  l)e   heard,   on 

vene  in  that  suit.     Griffin  v.  Wilson,  30  Tex.  motion  or  petition,  to  ask  an  apiilication   of 

213.]  surplus   moneys   to   his  claim,   provided  his 

1  Storv  Eq.  PI.  §  351;  Mitford  Eq.  PI.  73;  title  is  not  disputed,  otherwise  a  hill  may  be 
Lambert  v.  Lambert,  52  Maine,  544.  necessary.     Thornton  v.   Fairfax,  2i)  (Iratt. 

2  Bishop  of  Winchester  v.  Paine,  11  Ves.  6R9.  See,  more  fully  on  this  point,  infra, 
199.  287,  n.  2,  and  1516,  n.  4.] 

8  Eades  v.  Harris,  1  Y.  &  C  2-30;  Storv  ^  Foster  r.  Deacon,  6  Mad.  59;  Story  Eq. 

Eq.  Jur.  §  156  ;  ante,  199,  and  note,  and  cases  PI.   §    342,   and  notes,  §  348  ;   Sedgwick  r. 

cited   to  this  point  of  assignments  pendente  Cleveland,  7  Paige,   21)0 ;   Deas  v.  Thome,  3 

lite  ;  2  Story  Eq.  Jur.  §  908.  John.  544  :  see,  however,  Hrandon  r.  Brandon. 

■»  Johnson  v  Thomas,  11  Beav.  501.  3  N.  R.  287,  V.  C.  K.,  where  a  supphMnejital 

5  Solomon  t'.  Solomon,  13  Sim.  516.  order  was  made  to  bring  before  the   Court 

6  Daly  V.  Kelly,  4  Dow,  435;  Bishop  of  mortgagees  of  shares  after  decree  ;  and 
Winchester  v.  Paine,  supra;  Story  Eq.  PI.  Toosey  v  Burciicll,  .Tac.  159.  where,  on 
K  351.  petition,  the  Court  ordered  that  the  purdiaser 

7  Story  Eq.  PI.  §351;  Mitford  Eq  PL  73;  shoul.l  be  at  liberty  to  attend  imiuiries  in 
see  Steele  u.  Tavlor,  1  Min.  274.  the  Master's  office,   and   have  notice  of  all 

8  See  Lawrence  v.  Lane,  4  Gilman,  354  ;  proceedings,  on  paying  the  incidental  cost.s. 
Cook  V.  Mancius.  5  John.  Ch.  89;  Carow  v.  The  (\)urt  will  ■..<ua!ly  now,  on  summons, 
Mowatt,  1  Ed.  Ch.  9  ;  Steele  v.  Tavlor,  1  give  the  purchaser  lil)erly  to  attend  the  pro- 
Min.  274.     But  it  seems  he  may  be  made  a  ceedings  at  his  own  expense. 
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call  upon  him  either  to  reimburse  him  the  whole  or  part  of  the  plain- 
tiff's demand,  or  to  do  some  act  towards  reinstating  the  defendant 
in  the  situation  he  would  have  been  in  but  for  the  success  of  the  plain- 
tiff's claim.  In  such  cases  the  Court,  in  order  to  avoid  a  multiplicity 
of  suits,  requires  that  the  parties  so  consequentially  liable  to  be  affected 
by  the  decree,  shall  be  before  the  Court  in  the  first  instance,  in  order 
that  their  liabilities  ma}'  be  adjudicated  upon  and  settled  bj'  one  pro- 
ceeding.^ Thus,  where  a  defendant  in  his  answer  insisted  that  he  was 
entitled  to  be  reimbursed  bj-  A.  what  he  might  be  decreed  to  pay  to  the 
plaintiff,  and  therefore  that  A.  was  a  necessary  party,  the  Court,  at  the 
hearing,  directed  the  cause  to  stand  over,  with  libert}'  to  the  plaintiff 
to  amend  by  adding  parties.'^  And  so,  where  an  heir-at-law  brought  a 
bill  against  a  widow,  to  compel  her  to  alnde  I)}-  her  election,  and  to 
take  a  legacy  in  lieu  of  dower,  it  was  held  that  the  personal  representa- 
tive was  a  necessary  party ;  because,  in  the  event  of  the  plaintiff's  suc- 
ceeding, she  was  entitled  to  satisfaction  for  her  legacy  out  of  the 
personal  estate ;  and  the  plaintiff  had  leave  to  amend,  by  making  the 
executor  a  pai-ty.^ 

Upon  the  same  principle  it  is,  that  in  suits  by  specialty  creditors  for 
satisfaction  of  their  demands  out  of  the  real  estate  of  a  person  de- 
ceased, it  is  required  that  the  personal  as  well  as  the  real  representa- 
tive should  be  brought  before  the  Court ;  *  because  the  personal  estate, 
being  the  primary  fund  for  the  payment  of  debts,  ought  to  go  in  ease 
of  the  land,^  and  the  heir  has  a  right  to  insist  that  it  shall  be  exhausted 
for  that  purpose  before  the  realty  is  charged ;  so  that,  if  a  decree  were 
to  be  made  in  the  first  instance  against  the  heir,  he  would  be  entitled 
to  file  a  bill  against  the  personal  representative  to  reimburse  himself.* 
The  Court,  therefore,  in  order  to  avoid  a  multiplicity  of  suits,  requires 
both  the  executor  and  heir  to  be  before  it,  in  order  that  it  may,  in  the 
first  instance,  do  complete  justice,  by  decreeing  the  executor  to  pay  the 
debt,  as  far  as  the  personal  assets  will  extend ;  the  rest  to  be  made 
good  bj'  the  heir  out  of  the  real  assets. '^     Upon  this  principle  it  was, 

that  where  a  man  covenanted  for  himself  and  his  heirs  that  a 
*  283  *  jointure  house  should  remain  to  the  uses  in  a  settlement,  and 

the  jointress  brought  a  bill  against  the  heir  to  compel  him  to 
rebuild  and  finish  the  jointure  house,  and  to  make  satisfaction  for  the 

1  Story  F.q.  PI.  §  173  f(se7,  §  180;  Wiser  2  Greenwood  v.   Atkinson,    5    Sim.    419; 

V.  Blaclilv,  1  John.  (Jli.  4-37.  Krickson  r.  Xes-  see  also  the  case  of  Green  v.  Poole,  .5  Bro.  P. 

niith^  4'i  N.  II.  ;J71,  374  :   Iladlev  v.  Kussell,  C.  .504. 

40  N.   H.  109;  New  Ensland,  $zc.  Bank  r.  3  l.esqiiire   v.    Lesquire,    Rep.    t.    Finch, 

Newport   Steam   Factorv,  6   II.   I.    1.54:    see  134;  see  also  Wilkinson  v.  Fowkes,  9  Hare, 

Shotwell  V.  Taliaferro,  25  Miss.   105.     In  a  193. 

fuit  a<;ainst  the  representatives  of  a  deceased  *  Madox  v-  Jackson,  3  Atk.  406. 

partner   to   recover   a   partnership    debt,    in  ^  Galton  v  Hancock,  2  Atk.  434. 

wliich  the  insolvency  of  the  siirvivinj;  part-  6  Kniirht  v.  Kniglit,  3  P.  Wms.  333. 

ner  is  stated,   he  is,  nevertheless,  a  proper  '  Knight  w.  Knif^ht,  3  P.  Wms.  333;  Story 

party  as  to  tiie  other  defendants,  who  cannot  Eq.  PI.  §  173  et  seq.  ;  see  Cosby  «.  Wiekliffe, 

demur  to  the  bill  for  misjoinder,  on  account  7  B.  Mon.  120;  Galtoa  v.  Hancock,  2  Atk. 

of  liie  joinder  of  sucli  survivor.      Butts  v.  434. 
(jenung,  5  Paige,  254.     [Ante,  2G9,  n.  5.] 
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damage  which  she  had  sustained  for  want  of  the  use  thereof,  Lord  Tal- 
bot allowed  a  demurrer,  on  the  ground  that  the  executor  ought  to  be  a 
party ;  because  the  Court  would  not,  in  the  first  instance,  decree 
against  the  heir  to  perform  his  covenant,  and  then  put  the  heir  upon 
another  bill  against  the  personal  representative  to  reimburse  himself 
out  of  the  i)ersonal  assets.^ 

A  bill  of  discovery  of  real  assets  might,  however,  be  brought  against 
the  heir,  in  order  to  preserve  a  debt,  witliout  making  the  administrator 
a  party,  where  it  is  suggested  that  the  representation  is  contested  in  the 
Ecclesiastical  Court ;  "^  and  where  the  heir  of  an  obligor  would  not  him- 
self administer,  and  had  opposed  the  plaintiff,  who  was  ^  principal 
cz'editor,  in  taking  out  administration,  a  demurrer  by  him,  because  the 
administrator  was  not  a  party,  was  overruled.^ 

Where  the  nature  of  the  relief  prayed  is  such  that  the  heir-at-law  has 
no'remedy  over  against  the  personal  estate,  the  personal  representative  is 
an  unnecessary  party ;  thus,  in  the  case  of  a  bill  filed  by  a  mortgagee 
against  the  heir  of  a  mortgagor  to  foreclose,  the  executor  of  the  mort- 
gagor is  an  unnecessary  party,  because  in  such  a  case  the  mortgagee 
has  a  right  to  the  land  pledged,  and  is  not  in  any  ways  bound  to  inter- 
meddle with  the  personal  estate,  or  to  run  into  an  account  thereof;  and 
if  the  heir  would  have  the  benefit  of  any  paj^ment  made  by  the  mort- 
gagor or  his  executor,  he  must  prove  it.*  •  And  it  makes  no  difference 
if  the  mortgage  be  by  demise  for  a  term  of  years,  provided  the  mort- 
gagor was  seized  in  fee :  in  such  case  the  executor  is  an  unnecessary 
part}',  and  if  made  one,  the  bill  against  him  will  be  dismissed  with 
costs. ^  And  where  a  term  of  1000  years  had  been  gi-anted,  but  con- 
ditioned to  sink  and  be  extinguished  upon  paj-ment  of  an  annuity  for 
forty-two  years,  and  at  the  expiration  of  the  time  a  bill  was  brought  by 
the  heir  of  the  grantor  for  a  surrender  of  the  residue  of  the  term,  it  was 
held  that  the  personal  representative  of  the  grantor  need  not  be  a  party.® 

AVhere,  however,  the  mortgagee  mixes  together  his  chai-acter 
of  *  mortgagee  and  general  creditor,  and  seeks  relief  beyond  *284 
that  to  which  his  position  of  mortgagee  by  itself  would  strictly 
entitle  him,  then  it  would  appear  that  the  personal  representative  of  the 
mortgagor  must  be  a  party  to  the  bill,  and  there  must  be  an  account  of 
the  personal  estate.  It  may  here  be  observed,  that  the  doubt  which 
formerly  existed  whether,  when  the  mortgaged  estate  is  insufficient  to 
satisfy  the  amount  charged  upon  it,  and  the  personalty  is  also  inad- 

1  Knight  v.  Knight,  3  P.  Wms.  333 ;  and  ^  Bradshaw  v.  Outram,  13  Ves.  234.  If 
see  Bressenden  v.  Decreets,  2  Ch.  Ca.  197.  the   mortgage   was   of  a  chattel  interest,  of 

2  I'liinket  V.  Penson,  2  Atk.  51  ;  Story  course  the  executor,  and  not  the  heir,  would 
Eq.  I'l.  §  91.                                                        '  l^e  tlie  proper  party  ;    an<i    if   freehold   and 

8  D'Aianda  t>.  Whittingham,  Mos.  84.  leasehold  estates  are  botli  comprised  in  the 
■*  Duncombe  v.  Hansley,  3  P.  Wms.  333,  same  mortgage,  both  the  heir  and  the  exec- 
notes;  Fell  r.  Brown,  2  Bro.  C.  C.  279;  Story  utor  will  be  necessary  parties  to  a    bill   of 
p:q.  PI.  §§  196,  200.     [Gary  v  Mav,  IG  Ohio,  foreclosure.     Robins  v.  Hodgson,   Rolls,  15 
66:  Hi'di  i'.  Batte,  10  Yerg.  188;  Edwards  v.  Feb.,  1794. 

Edwards,  5  Heisk   123;  Harris  v  Vaughn,  2  *>  Bampfield  v.  Vaughan,  Rept.  t.  Finch, 

Tana.  Ch  484.]  104. 
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equate  to  pay  all  the  debts,  the  mortgagee  was  entitled  to  prove  against 
the  personalty  for  the  whole  of  his  debt,  or  only  for  the  residue,  after 
deducting  what  he  has  recei^-ed  from  his  security,^  has  now  been  re- 
moved by  the  decision  of  Lord  Cottenham,  in  the  case  of  Mason  v.  Bogg,^ 
where  it  was  determined,  that  a  mortgagee  may  prove  for  the  whole 
debt,  and  then  realize  his  security,  and  afterwards  take  a  dividend  on 
the  whole  debt ;  provided,  of  course,  that  the  amount  of  the  dividend  is 
not  more  than  the  unpaid  balance.^  In  suits  of  this  description,  the 
Court  will  decree,  not  a  foreclosure,  but  a  sale  of  the  estate,*  a  decree 

to  which  a  mortgagee  is  not  ordinarily  entitled  upon  a  bill  filed 
*285     by  him,  without  *  reference  to  his  rights  as  a  general  creditor.^ 

Where  the  bill  is  filed  to  redeem  a  mortgage  against  the  heir  of 
a  mortgagee,  the  personal  representative  must  also,  as  the  party  entitled 


1  Mason  v.  Bogg,  2  M.  &  C.  443 ;  Green- 
wood V.  Taylor,  1  "K.  &  M.  185;  Greenwood 
V.  Firth,  2  Hare,  241,  n.;  Tipping  v.  Power, 
1  Hare,  405;  Marshall  v.  Macartney,  3  Dr. 
&  W.  232;  Dexter  v.  Arnold,  1  Sumner, 
109;  Marshall  v.  McAravey,  3  Dr.  &  War. 
232.  A  mortgagee,  who  has  entered  for 
condition  broken,  may  have  an  action  on  the 
bond,  and  he  will  recover  the  difEerence  be- 
tween the  value  of  the  land  and  the  amount  of 
the  principal  and  interest  on  tlie  bond. 
Aniorv  v.  Fairbanks,  3  Mass.  562:  Newall  v. 
Wright,  3  Mass.  150  ;  4  Kent  (11th  ed.),  184; 
Tooke  V.  Hartley,  2  Bro.  C.  C.  (Perkins's 
ed.)  126,  127,  and  notes;  Perry  v.  Barker,  8 
Sumner's  Ves.  527,  Perkins's  note  (ix),  and 
cases  cited;  Hatch  v.  White,  2  Gall.  152; 
Globe  Ins.  Co.  v.  Lansing,  5  Cowen,  380; 
Omaly  v.  Owen,  3  Mason,  474;  Lansing  v. 
Goelet,  9  Cowen,  346;  Lowell  v.  Leland,  3 
Vt.  581;  Callum  v.  Emanuel,  1  Ala.  N.  S. 
23.  The  value  of  the  land  may  be  ascertained 
either  by  a  sale,  or  by  estimate,  and  proof  of 
the  value  of  the  propertv  mortgaged.  See  4 
Kent  (11th  ed.),  182;  tooke  v.  Hartlev,  2 
Bro.  C.  C.  (Perkins's  ed.)  126,  127,  and  notes; 
Hodge  V.  Holmes,  10  Pick.  380,  381;  Amory 
V.  Fairbanks,  3  Mass.  562;  Newall  r.  Wriglit, 
3  Mass.  150;  Briggs  v.  Richmond,  10  Pick. 
396  ;  West  v.  Chamberlain,  8  Pick.  336  ; 
Hart  V.  Ten  Eyck,  2  John.  Cli.  02;  Wiley  v. 
Angel,  1  Clarke,  217;  Suffern  v.  Johnson,  1 
Paige,  450;  Downing  v.  PaJmateer,  1  Monroe, 
66;^M'Gce  v.  Davie,  4  J.  J.  Marsh.  70;  Bank 
of  Ogdensburg  v.  Arnold,  5  Paige,  38. 

2  2M.  &  C  443;  1  Jur.  3.30;  Armstrong 
V.  Storer,  14  Beav.  535,  538  ;  Tucklcv  r. 
Thompson,  1  J.  &  H.  126,  130 ;  Rhodes 
V.  Moxhav,  10  W.  K.  103,  V.  C.  S. ;  Digiiton  v. 
Withers,  31  Beav.  423. 

8  The  rule  is  settled  otherwise  in  Massa- 
chusetts, where  it  is  held  that  the  mortgagee 
could  not  prove  tor  his  whole  debt  and  yet 
retain  his  mortgage,  and  that  if  he  does 
prove  his  whole  debt,  and  accept  a  dividend 
on  his  whole  debt,  he  thereby  waives  his 
mortgage.  Amorv  v.  Francis,  16  Mass.  308; 
Hooker  v.  Olmstead,  6  Pick.  481;  Towle  v. 
Bannister,  16  Pick.  255;  Middlesex  Bank  v. 
ISIinot,  4  Met.  Sib;  Farnum  v.  Boutelle,  13 
Met.  159.     If  the  mortgagee  elects  to  retain 


his  security,  its  value  must  be  ascertained 
and  deducted,  and  he  can  on)}'  prove  the 
remainder.  Haverhill  Loan  Fund  Associa- 
tion V.  Cronin,  4  Allen,  141,  144.  [So  in 
Tennessee,  the  mortgagee  is  entitled  to  his 
securitv  and  to  a  pro  rata  division  with  other 
creditors  for  the  balance  of  debt.  Fields  t>. 
Wheatlev,  1  Sneed,  351.] 

4  Daniell  v.  Skipwith,  2  Bro.  C  C.  155; 
see  also  Christopher  v.  Sparke,  2  J.  &  W. 
229;  King  r.  Smith,  2  Hare,  239,  242;  7  Jur. 
694;  Seton,  289  et  seq.  ;  2  Storv  Eq.  Jur. 
§§  1025, 1026, 1027.  It  is  not  a  matter  of  course, 
on  a  bill  for  foreclosure  and  sale,  to  order  the 
whole  of  the  mortgaged  premises  to  be  sold. 
Under  certain  circumstances  no  more  will  be 
sold  than  enough  to  pay  the  debt  and  costs. 
Delabigarre  j;.  Bush,  2  John.  490;  Suffern  v. 
Johnson,  1  Paige,  450;  BrinkerhofT  »'.  Thal- 
himer,  2  John.  Ch.  486.  [And  .see,  as  to  sale 
when  the  debt  is  payable  b}'  instalments,  or 
onlv  the  mterest  in  arrears,  Howell  v.  West- 
ern" R.  Co..  94  U.  S.  466;  Codwise  v.  Taylor, 
4  Sneed,  346  ;  Grattan  v.  Wiggins,  23  Caf.  16; 
Mott  V.  Shreve,  10  C.  E.  Green,  438 ;  Cox  v. 
Wheeler,  7  Paige,  248;  Huffard  v.  (iottberg, 
54  Mo.  271;  Olcott  v.  Byuum,  17  Wall.  45; 
McLean  i'.  Presley,  56  .\la.  211.]  The  prem- 
ises may  be  sold,  either  together  or  in  par- 
cels, as  "will  be  best  calculated  to  produce  the 
highest  sum.  Suffern  v.  Johnson.  1  Paige, 
450;  Campbell  v.  Macomb,  4  John.  Ch. 
534. 

1  The  cases  in  which  a  mortgagee  may 
have  a  sale  instead  of  a  foreclosure,  are,  — 
1,  where  the  estate  is  deficient  to  pay  the  in- 
cumbrance; 2,  where  the  mortgage  is  of  a 
dry  reversion ;  3,  where  the  mortgagee  dies 
and  the  equity  of  redemption  descends  upon 
an  infant ;  4,"  where  the  mortgage  is  of  an 
advowson;  5,  where  the  moitgagor  becomes  a 
bankrupt;  and  6,  where  a  mortgage  is  of  an 
estMte  in  Ireland.  See  2  Storv  Eq.  Jur. 
§  1026.  It  is  now  enacted  by  15  &  16  Vic.  c. 
86,  §  48,  that  "  it  shall  be  lawful  for  the 
Court  in  any  suit  for  the  foreclosure  of  the 
equit}'  of  redemption  in  any  mortgaged  prop- 
erty,"upon  the  recpiest  of  "the  mortgagee,  or 
of  "any  subsequent  incumbrancer,  or  of  the 
mortgagor,  or  any  j)erson  claiming  under 
them  respectively,  to  direct  a  sale  (see  Hurst 
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to  the  money,  be  made  a  party  to  the  suit,'^  bceausc  altliough  the  mort- 
gagee upon  paying  the  principal  money  and  interest  has  a  right  to  a 
reconveyance  from  the  hoir,  yet  tlie  heir  is  not  cntith'd  to  receive  the 
money ;  and,  if  it  were  paid  to  him,  the  personal  representative  would 
have  a  right  to  sue  him  for  it.' 

Where  a  man  contracts  for  the  purchase  of  an  estate,  and  dies  in- 
testate as  to  the  estate  contracted  for,  before  the  completion  of  the 
contract,  the  vendor  has  a  right  to  file  a  bill  against  his  personal  repre- 
sentative for  payment  of  the  purchase-money ;  but  if  he  does,  he  must 
make  the  heir-at-law  a  party,  because  the  heir  is  the  person  entitled  to 
the  estate.  And,  for  the  same  reason,  where  the  vendee,  after  the 
cause  was  at  issue,  died,  having  devised  the  estate  which  was  the  sub- 
ject of  the  suit  to  infant  children,  and  the  plaintiff  revived  against  the 
personal  representatives  only ;  it  was  held,  that  the  infant  devisees 
were  necessary  parties,  and  the  suit  was  ordered  to  stand  over,  in  order 
that  they  might  be  brought  before  the  Court.* 

Upon  the  same  principle,  if  a  vendor  were  to  file  a  bill  against  the 
heir,  the  heir  would  have  a  right  to  insist  upon  the  personal  representa- 
tive being  brought  before  the  Court,  because  the  purchase-money  is,  in 
the  first  instance,  payable  out  of  the  personal  estate.^  But  where  a 
bill  stated  that  an  estate,  purchased  in  the  defendant's  name,  was  so 
purchased  in  trust  for  the  plaintiffs  ancestor,  who  paid  the 
purchase-money,  and  praj'ed  a  reconvej'ance,  *  a  demurrer,  on  *286 
the  ground  that  the  executor  of  the  ancestor  was  not  a  part}', 
was  overruled  ;  because  the  purchase-money  having  been  paid,  it  was 
quite  clear,  that  no  decree  could  have  been  made  against  the  personal 
representative.^ 

Upon  the  same  principle  formerly,  the  Courts  in  the  case  of  sureties, 
and  of  joint  obligors  in  a  bond,  compelled  all  who  were  boinid,  or  their 
representatives,  to  be  before  the  Court,  in  order  to  avoid  the  multi- 
plicity of  suits  which  would  be  occasioned  if  one  or  more  were  to  be 
sued  without  the  others,  and  left  to  seek  contribution  from  their  co- 
sureties, or  co-obligors  in  other  proceedings  ;  but  we  have  seen  that,  in 
this  respect,  the  32d  Order  of  August,  1841,  has  altered  the  practice.^ 

V.  Hurst,  16  Beav.  372;  Wayn  v.  Lewis,  1  Brown,  6  John.  Ch.  402.     To  a  bill  to  enforce 

Dru.  487)  of  such  property,  instead  of  a  fore-  specific  performance  of  a  contract  for  the  sal» 

closure  of  such  equity  of  redemption,  on  such  of  land  made  by  a  person  who  has  deceased, 

terms  as  the  Court  may  think  fit  to  direct,  all  Ihp  heirs  of  such  deceased  person  shoul.l 

and  if  the  Court  should  so  think  fit,  without  be   made   parties.      Duncan   v.    Wickliffe,   4 

previously  determining  the  priorities  of  in-  Scam.  452  ;    see  House  v.  Dexter,  U  iMich. 

cumbrances,  or  giving  the  usual  or  an  v  time  to  246. 

redeem."                                              "  5  gee   Story   Eq.   PI.   §   177  ;    Cocke   v. 

2  Dexter  v.  Arnold,  1  Sumner,  109 ;  Hil-  Evans,  9  Yeriier,  287.  Upon  a  bill  for  the 
ton  V.  Lothrop,  46  Maine,  297,  299.  rescission  of  a  contract  for  land,  fur  defect  of 

3  Ante,  193.  title  in  the  vendor,  the  heirs  of  the  vendee 
*  Townsend  r.  Champernowne,  9  Pri.  130;       must  be  made  parties.     Huston  r.  Noble,  4 

see  Cox  V.   Sprode,  2  Hibb,  376;   Fisher  v.  J.  J.  Marsh.  136 ;  see  Harding  v.  Handv,  11 

Kay,  2  Bibb,  434  ;    Huston  v.  M'Clarty,  3  Wheat.  104. 

Litt.  274;  Morgan  v.  Morgan,  2  Wheat." 90;  ^  Astlev  v.  Fountain,  Rep.  t.  Finch,  4. 

Story   Eq.   PI.  §§    160,   177;   Champion   v.  2  See  ante,  p.  267;  Genl.  Ord.  VH.  2. 

VOL.  1.  18  273 


'287 


OF  PARTIES  TO  A   SUIT. 


Section  III.  —  Of  Objections  for  want  of  Parties. 

Having  endeavored  in  the  preceding  sections  of  this  chapter,  to 
point  out  the  parties  who  ought  to  be  brought  before  tlie  Court  by 
the  plaintiff,  in  order  that  complete  justice  may  be  done  in  the  suit ;  the 
next  step  is  to  show  in  what  manner  an  objection,  arising  from  the 
omission  of  an}-  of  these  parties  in  a  bill,  is  to  be  taken  advantage  of  by 
the  defendant,  and  how  the  defect  arising  from  such  omission  is  to  be 
obviated  or  remedied  by  the  plaintiff.'^ 

And  here  it  is  necessary  to  remark,  in  the  first  instance,  that  no 
persons  are  considered  as  parties  to  a  suit,  except  the  plaintiffs  and 
persons  against  whom  the  bill  pram's  either  the  writ  of  subpcena,  or  that 
upon  being  served  with  a  copy  of  the  bill  they  may  be  bound  by  the 
proceedings  in  the  cause  ;  *  but  the  mere  naming  a  person  as  a  de- 
fendant does  not  make  him  a  part}'.® 
*287  *  A  defect  of  parties  in  a  suit  may  be  taken  advantage  of 
either  by  demurrer,  plea,  answer,^  or  at  the  hearing.^ 


3  See  ante,  280,  note  4. 

4  Story  Eq.  I'l.  §  44;  Walker  v.  Hallett, 

1  Ala.  (N.  S.)  379  ;  Lucas  v.  Bank  of  Uarien, 

2  Stewart,  280;  i.vle  v.  Bradford,  7  Monroe, 
113;  Huston  v.  M'Clartv,  3  Litt.  274;  De 
Wolf  V.  Mallett,  3  Dana,  214  ;  Taylor  v. 
Bate,  4  Monroe,  267.  In  New  York  parties 
may  be  treated  as  defendants.  I)y  a  clear 
statement  in  the  bill  to  that  effect,  without 
praying  the  subjjceiin.  The  reason  given  is 
that,  in  that  State,  the  subpcEn'i  is  issued  of 
course,  and  that  a  formal  prayer  is  unne- 
cessary to  entitle  the  plaintiff  to  jirocess. 
Brasher  v.  Cortlandt,  2  .John.  Ch.  245;  El- 
mendorf  v.  Delancy,  1  Hopk.  555  ;  Verplanck 
V.  .Mercant.  Ins.  Co.,  2  Paige,  438.  But  un- 
less the  plaintiff,  either  in  the  prayer  lor 
process  or  by  allegation  in  the  bill,  desig- 
nates those  who  are  made  defendants,  the 
omission  is  fatal  ;  Ehnendorf  i'.  Delancy, 
1  Hopk.  555;  and  they  only  are  parties  de- 
fendant against  whom  process  is  prayed,  or 
who  are  specitically  named  and  described  as 
defendants.  Talmage  v.  Pell,  9  Paige,  410  ; 
IvUcas  V.  Bank  of  Darien,  2  Stewart.  280  ; 
(ireen  r.  jSIcKenney,6  J  .1.  Marsh.  193;  Moore 
r.  Anderson,  1  Ired.  Ch.  411 ;  Harris  v.  Car- 
ter, 3  Stewart,  233.  Where  a  minor,  a  ne- 
cessary party,  was  not  named  in  the  bill,  he 
cannot  be  considered  a  defetiaant,  although 
an  answer  is  filed  for  him  by  his  guardian 
ail  litem.  Dixon  v.  Donaldson,  6  J.  J.  Marsh. 
575. 

5  Windsor  v.  Windsor,  2  Dick.  707 ;  Carey 
V.  Hillhouse,  5  Geo.  251;  ('assiday  v.  Mc- 
Daniel,  8  B.  Mon.  519.  To  make  him  such, 
process  must  be  issued  and  served  upon  him. 
Bond  V.  Hendricks,  1  A.  K.  Marsh.  594; 
White  V.  Park,  5  J.  J.  Marsh.  603;  Estill  v. 
Clay,  2  A.  K.  .Mar.sh.  497  :  Huston  i;  M'Clartv, 

3  Litt.  274;  .Archibald  v.  Means,  5  Ired.  Eq. 
2J0.     [Nor  is  a  person  made  a  party  by  the 


bill  asking  that  he  be  made  a  defendant  in  a 
future  contingency.  Dohertv  v.  Stevenson, 
1  Tenn.  Ch.  518.  'infra,  390,"  n.  3.] 

1  See  Clark  v.  Long,  4  Kand.  451;  Story 
Eq.  PI.  §  236.  Where'the  defect  of  want  of 
parties  is  formal,  or  technical  merely,  the  ob- 
jection must  be  made  by  demurrer,  plea,  or 
answer.  Postlethwaite  v.  Howes,  3  Clarke 
(Iowa),  365  ;  Storv  v.  Livingston,  13  Peters, 
359;  Savlestv  Tibbitts,  5  K.  I.  79;  Kean  v. 
Johnson,  1  Stockt.  (N.  J.)  401;  Smith  v. 
Mitchell,  6  Geo.  458.  So  where  a  party  omits 
to  object,  either  by  demurrer,  plea,  or  answer, 
for  want  of  parties  who  are  only  necessary  to 
protect  himself,  the  Court  may  refuse  to  sus- 
tain the  objection  at  tlie  hearing.  Dias  v. 
Bouchard,  10  Paige,  445;  Lorillard  «;.  Coster, 
5  Paige,  172;  Lainhart  v.  Keillv,  3  Desaus. 
570;  (.ilbert  i\  Sutliff,  3  Ohio  (N.  S.).  129; 
Cutler  V  Tultle,  4  C.  E.  Green  (N.  J.),  549, 
556. 

2  When  it  is  manifest  that  a  decree  will 
have  the  effect  of  depriving  third  parties  of 
their  legal  rights,  it  is  incumbent  on  the  Court 
to  notice  the  fact  at  the  hearing,  and  cause 
them  to  be  brought  in  ;  and  the  proper  course, 
in  such  case,  is  to  order  the  cause  to  stand  over 
to  enable  the  plaintiff  to  bring  such  necessary 
parties  before  the  (A)urt.  Shaverr.  Brainard, 
29  Barb.  (N.  Y.)  25;  Clark  v.  Long,  4  Rand. 
451  ;  Hussev  v.  Dole,  24  Maine,  20;  Cannon 
V.  Norton,  14  Vt.  178;  Miller  v.  M'Crea,  7 
Paige,  452;  Felch  v.  Hooper,  20  Maine,  159; 
Nash  V.  Smith,  0  Conn.  421;  Bugbee  v.  Sar- 
gent, 23  Maine,  269;  Lord  v.  Underdunck, 
1  Sandf.  Ch.  146;  Postlethwaite  v.  Howes,  3 
Clarke  (Iowa),  365;  Prentice  r.  Kimball,  19 
111.  320;  Morse  v.  Machias  Water  Power 
Co.,  42  Maine,  119;  Pel  Wayne  J.  in  Lewis 
V.  Darling,  16  How.  U.  S.  L  8,  9;  Winnipi- 
seogee  Lake  Company  v.  Worster,  29  N.  H. 
433;  Miller  r.  VVhittier,  33  Maine,  521;  Davis 
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Whenever  the  deficiency'  of  parties  appears  on  the  face  of  a  l)ill,  the 
want  of  proper  parties  is  a  cause  of  demurrer.^  Tliere  appears  to  be 
some  doubt  whetlier  a  demurrer  of  this  nature  can  be  partial,  and  whe- 
ther it  must  not  extend  to  the  whole  bill.  And  in  the  case  of  The  East 
India  Company  v.  Coles,^  Lord  Thurlow  was  inclined  to  think,  that 
there  could  not  be  a  partial  demurrer  *  for  want  of  parties  ;  l)Mt  *288 
upon  Mr.  Mitford  mentioning  some  cases, ^  wherein  such  partial 
demurrers  had  been  allowed,  the  case  was  ordered  to  stand  over  to  the 
next  day  of  demurrers ;  in  the  mean  time,  however,  the  plaintiffs 
counsel,  thinking  it  better  for  his  client,  amended  the  bill. 

It  is  to  be  observed,  that  if  a  sufficient  reason  for  not  bringing  a 
necessary  party  before  the  Court  is  suggested  by  the  bill,-  as,  if  the  bill 


V.  Rogers,  33  Maine,  222;  Webber  v.  Taylor, 
5  Jones  Eq.  (N.  C.)  36;  Hoe  v.  Wilson,  !) 
Wallace  U.  S.  501:  Woodward  v.  Wood, 
19  Ala.  213.  [See  Simms  i'.  Richardson,  32 
Ark.  2!)7.] 

Tills  course  will  be  adopted  where  it  is 
found  that  an  effectual  decree  cannot  be  made, 
binding  upon  all  persons  in  interest,  for 
want  of  proper  parties,  althoLigh  the  objec- 
tion has  not  been  raised  bv  either  partv. 
O'Brien  v.  Heeney,  2  Edw.'Ch.  2-12;  Her- 
rington  v.  Hubbard,  1  Scam.  569;  McMaken 
V.  McMaken,  18  Ala.  576;  Goodman  v.  Bar- 
bour, 16  Ala.  625  ;  Booraem  v.  Wells,  4  G. 
E.  Green  (N.  J.),  87,  95;  Brown  v.  Johnson, 
53  Maine,  251;  Beals  v.  Cobb,  51  Maine,  348, 
351;  Pierce  v.  Faunce,  47  Maine,  507,  513; 
Hoe  «.  Wilson,  ublsupnt.  A  bill  should  not 
be  dismissed  for  want  of  necessary  parties,  as 
they  can  either  come  in  voluntarily,  or  may 
be  summoned  in.  Potter  v.  Holden,  31 
Conn.  385;  Thomas  v.  Adams,  30  111.  37. 
But  if  after  objectfon  is  made  for  want  of 
necessary  parties,  the  plaintiff  neglects  or 
refuses  to  bring  them  before  the  Court,  tlie 
Itill  will  be  dismissed.  Singleton  v.  Gavle,  8 
Porter,  270  ;  Hunt  v.  WicUiiffe.  2  Porter,  201; 
Bailey  v.  Myrick,  36  Maine,  50,  54;  see  St. 
Mass.  1862,  c.  218,  §  9.  But  such  dismissal 
{should  be  without  prejudice.  Huston  v. 
M'Clarty,  3  Litt.  274;  Royce  v.  Tarrant,  6  J. 
J.  Marsii.  567;  Caldwell  v.  Hawkins,  1  Litt. 
212;  Hack  with  v.  Damron,  1  Monroe,  239; 
Van  Epps  v.  Van  Deusen,  4  Paige,  64  ;  I'ayne 
V.  Richardson,  7  J.  J.  Marsh.  240;  Harri"s  i'. 
Carter,  3  Stewart,  233.  So  a  bill  must  be 
dismissed,  when  persons,  who  are  necessary 
parties,  refuse  to  appear,  and  the  Court  has 
no  power  to  reach  tiiem  by  its  process,  and 
compel  them  to  become  ])arties;  Picquet  v. 
Swan.  5  Mason,  561;  but  without  prejudice. 
Jbid.  [Ante,  149  n.  1.] 

A  motion  to  be  admitted  as  a  defendant 
to  a  suit  is  irregular.  Harrison  v.  Morton,  4 
Hen.  &  M.  483;  Morris  v.  Baiclav,  2  J.  J. 
Marsh.  374;  Smith  v.  Brittou,  2"P.  &  H. 
(Va.)  124;  Philhpsi;.   Wesson,  16  Geo.   137. 

[No  such  practice  is  known  in  Equity  as 
making  a  person  a  defendant  to  a  suit  upon 
his  own  application,  over  the  objectiim  of 
the  coniplaiuaut.  Shields  v.  Barrow,  17  How. 
145;  Coleman  v.  Martin,  6  Bhitchf.  119; 
Diake  v.  Goodridgc,  6  Blatchf.  151  ;  Stretch 
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V.  Stretch,  2  Tenn.  Ch.  140;  Carow  v. 
Mowatt,  1  Edw.  Ch.  9 ;  Searles  v.  Jackson- 
ville R.  Co.,  2  Woods,  621  ;  Anderson  v.  Jack- 
sonville R.  Co.,  2  Woods,  628.  But  a  person 
may  be  made  a  party  defendant  by  express 
consent  of  the  i)laiiit'iff.  Steele  v.  "Taylor,  1 
Min.  274;  Hergel  v.  Laitenberger,  2 'Tenn. 
Ch.  251.  It  has  been  done  where  no  objec- 
tion was  made,  (jalveston  R.  Co.  v.  Cow- 
drey,  11  Wall.  4.59,  464;  Banks  v.  Banks,  2 
Coldw.  548;  Wilson  iJ.  Eiflcr.  7  Cold w.  33; 
Myers  v.  Fenn,  5  Wall.  205.  And  it  has  been 
suggested  that  where  a  corporation  wi'l  not 
resist  a  legal  demand,  the  stockholders  maj' 
be  permitted  to  come  in  and  defend  by 
answer;  but,  it  is  added,  "the  remedy  is  an 
extreme  one,  and  should  be  admitted"  by  the 
Court  with  hesitation  nnd  caution."  Bronson 
I'.  La  Crosse  R.  Co.,  2  Wall.  302.  Where  the 
bill  is  tiled  by  some  of  a  class  for  themselves 
and  all  others  of  that  class,  it  is  of  course  to 
allow  tlie  latter  to  intervene  by  petition: 
Ogilvie  V.  Knox  Ins.  Co.,  2  Black,  539;  S. 
C.  22  How.  380  :  but  with  proper  restric- 
tions: Forbes  v.  Memphis,  &c.  R.  Co.,  2 
Woods,  323.  And  when  they  are  thus  made 
parties,  they  have  the  right  of  appeal.  Kx 
parte  Jordan,  94  U.  S.  248.  In  New  Jersey, 
by  statute,  a  person  may  be  made  defendant 
in  certain  cases  by  petition.  Rev.  Ch.  §  41 ; 
Conrad  v.  Mullisoii,  9  C.  K  Green.  65;  Hewitt 
V.  Montclair,  10  C.  E.  Green,  100  ;  S.  C.  12 
C.  E.  Green,  479;  Dodge  v.  Fuller.  1  Stew. 
Eq.  578.  See  ante,  281,  n.  8,  and  infra,  1516, 
n.  4  See  also  ante,  259,  n.  1,  as  to  trustees 
and  beneficiaries.] 

3  Mitchell  V.  Lenox,  2  Paige,  281;  Robin- 
son V.  Smith,  3  Paige,  222;  Crane  v.  Ueniing, 
7  Conu.  387;  Story  I':q.  PI.  §  541 ;  White  v. 
Curtis,  2  Gray,  472;  Neely  v.  Anderson,  2 
Strobh.  Eq.  262.  And  in  such  case,  if  the 
defect  is  merely  formal  the  objection  should 
be  taken  hv  demurrer.  Chapman  r.  Haiiiil- 
t(m,  19  Ala.  121;  Allen  v.  Turner,  11  (iray, 
436 ;  Sciiwoerer  r.  Bovlston  Murket  Associa- 
tion, 99  Mass.  295. 

*  3  Swan.  142,  n.;  see  also  Lunisden  v. 
Fraser,  1  M.  &  C.  589,  602. 

1  Astley  V.  Fountain,  Finch,  4  ;  Attwood 
V  Hawkins,  Finch,  113;  Bressenden  v.  De- 
creets, 2  Cha.  Ca.  197. 

2  In  White  r.  ('urtis,  2  Gray,  467.  it  was 
held  that  the  omission  to  join,  as  a  defendant 
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seeks  a  discovery  of  the  persons  interested  in  the  matter  in  question, 
for  the  purpose  of  making  them  parties,  and  charges  that  they  are 
unknown  to  the  plaintiff',  a  demurrer  for  want  of  the  necessary 
parties  will  not  hold.'^  Upon  the  same  principle,  where  it  was  stated 
in  a  bill  that  the  defendant,  who  was  next  of  kin  of  an  intestate,  had 
refused  to  take  out  letters  of  administration,  and  that  the  plaintiff"  had 
applied  to  the  Prerogative  Court  for  administration,  but  having  been 
opposed  b^-  the  defendant,  was  denied  administration,  because  he  could 
not  prove  that  the  intestate  had  left  bona  notabilia ;  and  that  he  had 
afterwards  applied  to  the  Consistory  Court  of  Bath  and  Wells,  where 
he  likewise  failed,  because  he  could  not  prove  that  the  intestate  had 
died  in  the  diocese  ;  and  that  the  defendant  had  refused  to  discover 
where  the  intestate  had  died ;  a  demurrer  for  want  of  proper  parties, 
because  the  personal  representative  of  the  intestate  was  not  before 
the  Court,  was  overruled.* 

A  demurrer  for  want  of  parties  must  show  who  are  the  proper  parties  ; 
not  indeed  by  name,  for  that  might  be  impossible  ;  ®  but  in  such  a  manner 
as  to  point  out  to  the  plaintiff"  the  objection  to  his  bill,  so  as  to  enable 
him  to  amend  by  adding  the  necessarj-  persons.®  Some  doubt  has  been 
thrown  upon  the  correctness  of  this  rule,  in  consequence  of  an  obser- 
vation by  Lord  Eldon  in  Pyle  v.  Price.''  His  Lordship  is  there 
*289  reported  to  have  said,  "  that  *  beside  the  objection  which  had 
been  mentioned  at  the  bar,  to  the  rule  which  required  the  party 
to  be  stated,  it  might  appear  that  the  plaintiff"  knows  the  partj',"  and 
then  to  have  observed,  "perhaps  there  is  not  a  general  rule  either 
way."  It  is  submitted  however,  that  this  observation  of  Lord  Eldon 
does  not  at  all  shake  the  rule  which  has  been  laid  down,  as  to  the 
necessity  of  pointing  out  who  the  necessary  party  is,  but  merely  refers 
to  the  observation  made  at  the  bar,  that  there  was  no  rule  requiring 
a  demurrer  to  state  the  parties,  that  is,  by  name.,  as  it  might  be  out  of 
the  power  of  the  defendant  to  do  so  ;  and  that  it  does  not  refer  to  the 
necessity  of  calling  the  plaintiff"'s  attention  to  the  description  or  char- 
acter of  the  party  required,  in  order  to  enable  him  to  amend  his  bUl, 

in  a  bill,  the    administrator  of  one  whose  6  Tourton   v.   Flower,    3   P.    Wms.   369; 

death  is  alleged  in  the  bill,  cannot  be  taken  [Chambers  v.  Wright,  52  Ala.  444.1 

advantage  of  by  demurrer,  when  it  does  not  ^  \A.      Ked.     181;     Attorney-General    v. 

appear  by  the  bill  that  there  is  any  such  ad-  Jackson,  11  Ves.  369;  Lund  v.   Blanshard,  4 

ministrator.     It  does  not  itppear  to  have  been  Hare,  2.3;  and  see  Pratt  v.  Keith,  10  Jur.  N. 

regarded,  in  this  case,  as  necessary,  that  any  S.  305;  12  W.  R.  394,  V.  C.   K.,   where  the 

reason  should  be  stated  why  the  administrator  defendant  was  allowed,  by  demurrer  ci?'e  tenus, 

was  not   appointed.     But   the   Court   stated  to  specify  the  parties.     Story  Eq.  PI.  §  541 

tliat  the  necessity  or  propriety  of  introducing  and  notes;  McElwain  v.  Willis,  3  Paige,  505; 

tlie  administrator  was  not  apparent  from  the  Lindley  v.  Cravens,  2  Blackf.  426;  Jameson 

averments  in  the  bill.  v.  Deshields,  3  (Jrattan,  4;  Chapman  v.  Ham- 

3  Ld.  Red.  180;  Towle  v.  Pierce,  12  Met.  ilton,  19  Ala.  121;  Hightower  i'.   Mustian,  8 

328;  see  Gilman  v.  Cairnes.  1  Breese,  124;  Geo.  506;  Neelv  f.  Anderson,  2  Strobh.  Eq. 

Coe   V.   Beckwith,    31   Barb.'   (N.    Y.)   3.39;  262;  see  Harrison  r.   Rowan,  4  Wash.  C  C. 

Davis  V.  Hooper,  33  Miss.   (4  George)   173;  202;  Arundell  v.  Blackwell,   Dev.  Eq.  354; 

De  Wolf  V.  I)e  Wolf,  4  R.  I.  450;  Bailey  v.  Greenleaf  c.  Queen,  1  Peters,  138. 

Morgan,  13  Texas,  342.  7  6  Ves.  781;  and    see   Attorney-General 

*  D'Aranda  v.  Whittingham,  Mos.  84.  v.  Corporation  of  Poole,  4  M.  &  C.  17,  32;  2 

Jur.  934,  1080. 
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without  putting  him  to  the  expense  of  bringing  his  demurrer  on  for 
argument,  which  he  might  otlierwise  be  obliged  to  do,  in  order  to 
ascertain  who  the  part}'  recpiired  by  the  defen(hmt  is. 

Where  a  demurrer  for  want  of  parties  is  allowed,  tiie  cause  is  not 
considered  so  much  out  of  Court  but  that  the  plaintitt"  may  afterwards 
have  leave  to  amend,  by  bringing  the  necessary  parties  before  the 
Court.^  And  where  the  addition  of  the  party  would  render  the  bill 
multifarious,  the  plaintiff  will  be  allowed  to  amend  generally.'^  And 
where  the  demurrer  has  been  ore  teiius,  such  leave  will  ha  granted  to 
him  without  his  paying  the  costs  of  the  demurrer ;  though,  if  he  seeks, 
under  such  circumstances,  to  amend  more  extensively  than  by  merely 
adding  parties,  he  must  pay  the  defendant  the  cost  of  the  demurrer.^ 

Upon  the  allowance,  however,  of  a  demurrer  for  want  of  parties,  the 
plaintiff  is  not  entitled  as  of  course  to  an  order  for  leave  to  amend. 
When  it  is  said  that  a  bill  is  never  dismissed  for  want  of  parties,* 
nothing  more  is  meant  than  that  a  plaintiff,  who  would  be  entitled  to 
relief  if  proper  parties  were  before  the  Court,  shall  not  have  his  bill 
dismissed  for  wanl  of  them,  but  shall  have  an  opportunity  afforded  of 
bringing  them  before  the  Court ;  ^  but  if,  at  the  hearing,  the  Court  sees 
that  the  plaintiff  can  have  no  relief  under  any  circumstances,  it  is  not 
bound  to  let  the  cause  stand  over  that  the  plaintiff  may  add  parties  to 
such  a  record.® 

*  If  the  defect  of  parties  is  not  apparent  upon  the  face  of  the  *290 
bin,  the  defect  may  be  brought  before  the  Court  by  plea,  which 
must  aver  the  matter  necessary  to  show  it.-^  A  plea  for  want  of  proper 
parties  is  a  plea  in  bar,  and  goes  to  the  whole  bill,  as  well  to  the 
discovery  as  to  the  relief,  where  relief  is  prayed  ;  ^  though  the  want  of 
parties  is  no  objection  to  a  bUl  for  discovery  merely.^ 

Where  a  sufficient  reason  to  excuse  the  defect  is  suggested  by  the 
bill,*  as  where  a  personal  representative  is  a  necessar}'  part}',  and  the 
bill  states  that  the  representation  is  in  contest  in  the  Ecclesiastical 
Court ;  ^  or  where  the  party  is  resident  out  of  the  jurisdiction  of  the 

1  Bressenden  v.  Decreets,  2  Ch.  Ca.  197;  Thomas  v.  Adams,  30  111.  37;  ante,  287, 
see  also  Llovd  v.  Loaring,  6  Ves.  773;  Story       note. 

Eq.  PI.  §  543  and  note,  in  which  is  a  form  of  6  Tyler  v.  Bell,  2  M.  &  C.  110;  see  Story 

demurrer  for  want  of  necessary  parties.  Allen  Eq.  PI.  §  541.  and  note;  Russell  v.  Clarke,  7 

V.  Turner,  11  Gray,  436.  '  Cranch,  G9,  90;  Lund  v.  Blanshard,  4   Hare, 

2  Lumsden  v.  Fraser,  1  M.  &  C.  589,  602;  9,  23;  1  C.  P.  Coop.  t.  Cott.  39;  Lister  v. 
Attorney-General  v.  Merchant  Tailors'  Co.,  Meadoweroft,  ib.  372. 

1  M.  &  K.  189,  194.  1  Ld.  Red,  280;  Ilanim  v.  Steyens,  1  Vern. 

8  Newton  v.  Lord  Egmont,  4  Sim.  585.  110;  2  Atk.  51;  Robinson  v.  Smith,  3  Pai^e, 

*  But  see  ante,  287.  note,  to  this  point,  222;  Story  Eq.  PI.  §  23G;  Gamble  r.  Johnson, 
and  Nash  v.  Smith,  6  Conn.  422.     The  bill  is  9  Missou."605. 

sometimes  dismissed  for  want  of  profx-r  jiar-  ^  piunkett  v.  Penson,  2  Atk.  51;  Hanim 

ties,  but  without  prejudice  to  the  plaintiff's  v.  Steyens,  1  Vern.  110. 

rifjht  to  brinj,'  a  new  suit.     Miller  v.  M'Crea,  "  Sangosa  v.  East  India  Company,  2  Kip 

7  Paige,  452;    Huston  v.   M'Clarty,   3   Litt.  Ca.  Ab.  170,  PL  28. 

274;  Steele  v.  Lewis,  1  Monroe,  49;  Royse  *  (lilnian  v.  Cairns,  Breese,  124. 

V.  Terrant,  6  J.- J.  Marsh   5G7  ;  Story  Eq.  PI.  ^  I'lunkftt  v.  IVnson,  2  Atk.  51-,  Carey  r. 

§  hi\;  post,  293-295,  note;  awte,  note  to  p.  Hoxey,  11  (Jeo.  045.     But  in  order  to  make 

287.  the  pendency  of  litigation,  touching  the  repre- 

*  See  Potter  v.  Ilolden,  31  Conn.   385 ;  seiitation  of  a  deceased  pjirty,  a  good  excuse, 
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Court,  aud  the  bill  chai-ges  that  fact ;  ®  or  where  the  bill  seeks  a  dis- 
covery of  the  necessary-  parties, '^  a  plea  for  want  of  parties  will  not,  any 
more  than  a  demurrer  for  the  same  cause,  be  allowed,  unless  the  de- 
fendant controverts  the  excuse  made  by  the  bill,  b}'  pleading  matter  to 
show  it  false. ^  Thus,  in  the  first  instance  above  put,  if  before  the  filing 
of  the  bill  the  contest  in  the  Ecclesiastical  Court  had  been  determined, 
and  administration  granted,  and  the  defendant  had  showed  this  by  his 
plea,  the  objection  for  want  of  parties  would  not  in  strictness  have  been 
good. 

Upon  arguing  a  plea  of  this  kind,  the  Court,  instead  of  allowing  it, 
generall}'  gives  the  plaintiff  leave  to  amend  the  bill,  upon  payment  of 
costs  ;  a  liberty  which  he  may  also  obtain  after  allowance  of  the  plea, 
according  to  the  common  course  of  the  Court,  for  the  suit  is  not  de- 
termined by  the  allowance  of  a  plea.^ 

The  defendant  maj'  also  by  his  answer  object  that  the  bill  is  defective 
for  want  of  parties,  in  which  case  the  plaintiff  is  now,  under  the 
*291  39th  Order,'**  of  August,  1841,  within  fourteen  daj's  after  ♦an- 
swer filed,  at  liberty  to  set  down  the  cause  for  argument  ujDon 
that  objection  alone.  If  he  does  so,  the  objection  is  argued,  the 
plaintiff  commencing.  After  the  argument,  the  Court  makes  an  order, 
declaring  its  opinion  upon  the  record  as  it  then  stands  ;  but  the  objection 
cannot  finally  be  dispensed  of  until  the  hearing,  because  it  is  impossible 
at  the  beginning  of  a  cause  to  declare  who  will  be  necessary  parties  at 
the  end.-^     If,  on  the  other  hand,  the  plaintiff  does  not  set  down  the 

the  Court  must  be  fully  advised  of  the  nature  i"  This  39th   Order  is   now  abolished   in 

and  condition  of  the  litigation,  by  the  alleija-  Enjj^land   by  the    15  &  16  Vic.  c.  8(5,  §  43, 

tions  in  the  bill  or  by  proofs.    Carey  t'.  Hoxey,  whereby  the  practice  in  existence  before  1841 

supra;  see  Martin  v.  McBryde,  3  Ired.  Ch.  is  restored:  see  Moodie  v.  Banni.ster,  17  .lur. 

531.  520,  V.  C.  K.     No  costs  are  given  where  the 

6  Cowslad  i".  Cely,  Prec.  Ch.  83;  Darwent  defect  arises  from  an  event  occurring  after 
V.  Walton,  2  Atk.  510;  Milligan  v.  Milleilge,  the  cause  is  at  issue;  see  Fussell  v.  Elwin,  7 
3Cranch,  220;  Martin  v.  McBryde,  3  Ired.  H;ire,  29;  13  Jur.  333.  For  form  of  order  on 
Ch.  531;  Parkman  v.  Aicardi,  34  Ala.  393  ;  cause  standing  over  with  leave  to  amend  on 
Mallow  V.  Hinde.  12  Wheat.  193  ;  Spivey  v.  payment  of  costs  of  the  day,  see  Seton,  1113, 
Jenkins,  1  Ired.  Ch.  126;  Ashmead  r.  Colby,  No.  1.  Under  the  present  practice  of  the 
26  Conn.  287;  Carey  v.  Hoxey,  11  Geo.  645;  Court  in  England,  objections  for  want  of  par- 
West  V.  Smith,  8  How.  U.  S.  409;  Erickson  ties  are  of  comparatively  rare  occurrence;  in 
V.  Nesinith,  46  N.  H.  371;  Story  Eq.  PI.  §  78;  the  first  place,  because  in  many  cases  persona 
Adams  17.  Stevens,  49  Maine,  362  ;  see  Moodie  who  were  formerly  necessary  parties  are  now 
V.  Bannister,  19  Eng.  Law  &  Eq.  81.  But  no  longer  so;  and  secondly,  because  the 
the  (Jourt  will  not  proceed  to  take  an  account  Court  is  now  enabled  to  make  a  decree  be- 
in  the  absence  of  a  necessary  party,  though  tween  the  parties  before  it,  althougli  there 
he  is  out  of  tlie  jurisdiction.  Ilogan  w.  Walker,  are  other  parties  not  before  it  who  are  inter- 
14  How.  U.  S.  46;  Wilson  v.  (^ity  Bank,  3  ested  in  the  question  to  be  determined.  15 
Sumner,  422;  Greene  v.  Sisson,  2  ('urtis  (!.  C.  &  16  Vic.  c.  86,  §  51 ;  see  also  Order  XXIII. 
176,  177;  see  Shields  v.  Barrow,  17  How.  11;  and  see  Meddcwcrofl  v-  Campbell,  13 
U.  S.  1-30;  Storv  Eq.  IM.  §  78;  Towle  v.  Beav.  184;  see  also  Mav  v.  Selbv,  1  Y.  &  C. 
Pierce,  12  Met.  332;  ante,  l.W,  151,  216,  217,  C.  C.  235,  238;  6  Jur.  52;  Faulkner  v.  Daniel, 
note;  266,  note;  Lawrence  )•.  Itokes,  53  Maine,  3  Hare,  199, '213;  Daubuz  v.  Peel,  1  C.  P. 
110;  Mudgett  V.  Gager,  52  Maine,  541.  ('oop.  1.  Cott.  365;  Mavberv  v.   Brooking,  7 

7  Bowver  v.  Covert,  1  Vern.  95.  De  (i.,  M.  &  G.  673;  2  Jur.  N.  S.  76;  Feltham 

8  Ld.  feed.  281.  v.  Clark,  1  De  G.  &  S.  207.     A.ssignees  of  a 
0  Ld.  Ped.  281;  awfe,  287,  note;  Harrison       bankrupt  were  directed   to  be  served  with  a 

V.  Rowan,  4  Wash.   (".    C.  202;    Story  Eq.       copy  of  a  decree  made  in  tlieir  absence.     Dor- 
Pi   §§  885,  886,  and  note,  in  which  is  inserted       sett'r.  Dorsett,  8  .lur.  N.  S.  146,  147. 
the  rules  of  the  Supreme  (Jourt  of  the  United  l  Bradstouk  v.  Wliatley,  6  Beav.  451. 

States  on  the  subject  of  amendments,  adopted 
Januaiy  Term,  1842. 
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cause  upon  the  objection  for  want  of  parties,  he  subjects  himself  to 
the  penalty,  that  he  will  not  at  the  hearing  be  entitled,  as  of  course, 
to  an  order  to  amend  by  adding  parties  ;  he  would  still,  however,  be 
at  liberty  to  make  out  a  special  case  for  the  exercise  of  the  discretion 
of  the  Court  in  his  ftxvor,  and  the  Court  would  then  have  to  (k-cidc! 
whether  his  bill  should  be  dismissed  for  want  of  parties,  or  retained 
with  liberty  either  to  amend, '^  or  to  file  a  supplemental  bill  for  the 
purpose  of  bringing  the  proper  parties  before  the  Court.  It  is  to  he 
observed,  that  the  Order  only  allows  fourteen  daj-s  after  answer  for 
the  plaintiff  to  sot  down  his  cause  upon  the  objection  for  want  of 
parties,  but  the  V.  C.  of  England  has  decided,  that  this  only  means 
that  the  cause  may  be  set  down  within  this  period  as  a  matter  of 
course,  but  that  afterwards  the  leave  of  the  Court  may  be  obtained.'' 
Previously  to  the  Orders  of  1841,  when  an  objection  for  want  of  parties 
was  taken  at  the  hearing,  the  rule  with  respect  to  costs  was,  that 
if  the  objection  for  want  of  parties  had  been  taken  by  the  defendant's 
answer,  or  if  it  arose  upon  a  statement  of  the  bill,  then  the  liberty  to 
amend  or  file  a  supplemental  bill,  was  not  given  to  the  plaintiff,  except 
upon  the  terms  of  his  paj-ing  to  the  defendant  the  costs  of  the  day ; 
but  if  the  objection  depended  upon  a  fact  within  the  defendant's  knowl- 
edge, and  was  not  raised  by  his  answer,  the  order  would  be  made 
without  payment  of  costs  of  the  day.^ 

*  The  recent  Orders  do  not  appear  directly  to  have  affected  *292 
this  rule  concerning  costs  in  such  cases,  but  the  40th  Order, 
of  August,  1841,  provides,  that  if  the  defendant  shall  at  the  hearing  of 
a  cause  object  that  a  suit  is  defective  for  want  of  parties,  not  having 
by  plea  or  answer  taken  the  objection,  and  therein  specified  by  name  or 
description  the  parties  to  whom,  the  objection  applies,  the  Court,  if  it 
shall  think  fit,  may  make  a  decree  saving  the  rights  of  the  absent 
parties.^ 

The  discretion  given  to  the  Court  by  this  Order  will  only  be  exer- 
cised in  cases  where  the  rights  of  the  absent  party  can  be  protected 
by  the  decree  as  if  he  were  present ;  or  at  all  events  where  the  rights 
cannot  be  prejudiced  by  a  decree  made  in  their  absence.'^  Consequently, 
in  a  suit  for  the  execution  of  a  trust  created  for  the  benefit  of  cred- 


2  39th  Order,  Aug.,  1841,  and  S.  C. ;  Has-  when  it  is  taken  at  the  hearing  onlv,  the  de- 

kell  «.  Hilton,  30  Maine,  421.  fendant  is  usually  not  entitled  to  his  costs. 

8  Cockburn  v.  Thompson,  13  Sim.  188.  Storv  Eq.  PI.  §  541. 

*  Mitchell  V.  Bailey,  3  Mad.  61;  Furze  v.  I'Story  Eq,  PI.  §  2-36,  note.     The   same 

Sharwood,  5  M.  &  C.  96;   Attorney-General  rule  has  been  adopted  bv  the  Supreme  Court 

17.  Hill,  3  M.  &  C.  247;  Mason  r.  Franklin,  of  the   United    States,  "S-Sd   Equity  Rule  of 

1  Y.  &  C.  242;  Kirwan  v.  Daniel,  7  Hare,  347,  S.  C.  of  U.  States,  January  Term,  '1842.    See 

351;  Perkin  v.  Bradley,  1  Hare,  219,  where  Clymer  v.  James,  Halst.  big.  168;  post.  294, 

notice  of  disclaimer  had  been  given  to  the  295,  note;  Greene  r.  Sisson,  2 Curtis  C.  C>  171. 

objecting  defendant;    as   to   the  amount  of  177. 

costs,   see  35th  Ord.  1828;   Genl.  Ord.  XL.  2  See  Greene  r.  Sisson,  2  Curtis  C.  C.  171, 

22;  Seton,  1117;  seeColtf.  I.asnier,  3Cowen,  177;  Wilson  r.  City   Bank.  3   Sumner,  422; 

320;  Story  Eq.  PI.  §  541.     When  the  objcc-  Hogan  v  Walker,  14  How.  U.  S.  36;  McOill 

tion  is  taken  by  demurrer,  and  sustained,  the  v.  Yard,  1  Stockt.  (N.  J.)  368. 
defendant  will  be  entitled  to  his  costs;  but 
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itx)rs,  against  the  trustees,  Sir  James  TVigram  V.  C.  refused  to  make  a 
decree  in  the  absence  of  the  person  who  created  the  trust,  or  his  per- 
sonal representative.^ 

The  Court  will  not,  at  the  hearing,  give  leave  to  the  plaintiff  to  amend 
by  adding  parties,  if  by  so  doing  the  nature  of  the  case  made  by  the 
bill  will  be  changed  ;  *  an  order  was  however  made  at  the  hearing,  that 
the  plaintiffs  should  be  at  liberty  to. amend  their  bill  by  adding  parties, 
as  the}'  should  be  advised,  or  by  showing  why  they  were  unable  to  bring 
the  proper  parties  before  the  Court.  ^ 

The  proper  time  for  taking  an  objection  for  want  of  parties  is  upon 
opening  the  pleadings,  and  before  the  merits  are  discussed  ;  ^  but  it 
frequently  happens  that  after  a  cause  has  been  heard,  the  Court  has 
felt  itself  compelled  to  let  it  stand  over  for  the  purpose  of  amend- 
ment.'' 
*293  *  The  objection  for  want  of  parties  ought  to  proceed  from  a 
defendant ;  for  it  has  been  decided  that  the  plaintiff  bringing  his 
cause  to  a  hearing  without  proper  parties,  cannot  put  it  off  without  the 
consent  of  the  defendant.^  Cases  of  exception  ma^^  occur,  where,  for 
instance,  the  plaintiff  was  not  aware  of  the  existence  of  persons  whose 
claims  could  touch  the  interests  of  those  who  were  upon  the  record  ;  but 
that  ought  to  be  clearly  established  ;  and  the  plaintiff  ought  to  appl}-  as 
soon  as  he  has  obtained  that  knowledge.'^ 

A  plaintiff  may  at  the  hearing  obviate  an  objection  for  want  of  a  par- 
ticular part}',  by  waiving  the  relief  he  is  entitled  to  against  such  party  ;  ' 
and  where  the  evident  consequence  of  the  establishment  of  the  rights 
asserted   b}^   the  bill,    might  be  the   giving  to  the    plaintiff  a   claim 

8  Kimber  v.  Ensworth,  1  Hare,  293,  295;  fore  the  Court  or  its  Committee.     See  Chip- 

6  Jur.    165;    see  also  May  v.    Selby,   1  Y.  man  v.  City  of  Hartford,  21  Conn.  489;  New 

&  C.  237;  and  Faulkner  v'.  Daniel,  3  Hare,  London  Bank  v.  Lee,  11  Conn.  120.     The  or- 

199.  dinary  course  in  Chancery,  where  a  want  of 

*  Deniston  v.  Little,  2  Sch.  &  Lef.  11,  n.  ;  proper  parties  appears  at  the  hearing,  is  for 

and  see  Watts  v.  Hyde,  2  Phil.  406,  411;  11  the  cause  to  stand  over  in  order  that  thev 

Jur.  979  ;   Bellamy  v.  Sabine,  2  Phil.   425,  may  be  added.     Colt  v.  Lasnier,  3  Coweii, 

427.  320.     [When  the  objection   is  only  made  at 

6  Milligan  v.  Mitchell,  1  M.  &  C.  511.  the  hearing,  it  will  not  avail,  unless"  the  Court 

6  Jones  V.  Jones,  3  Atk.  Ill ;  Alderson  v.  is  unable  to  proceed  to  a  iiecree  between  the 

Harris,  12  Ala.  580;  Van  Doren  v.  Robinson,  parties.     Swan  v.  Clark,  36  Iowa,  560:  AVal- 

1  C.  E.  Green  (N.  J.),  256.  lace  v.  Homes,  5  Fish.  Pat.  Cas.  15;  Freight 

"i  Jones  V.  Jones.  3  Atk.  Ill  ;  ante,  287,  Money  of  Monadnock,  5  Ben.  357;  Smith  v. 
note.  An  objection  for  want  of  parties  may  Bartholomew,  42  Vt.  356  ;  Vaiden  v.  Stubble- 
be  taken  on  the  hearing  of  an  appeal.   Holds-  field,  28  Gratt.  153.] 

worth  V.  Holdsworth,  2  Dick.  799;  and  see  i  Innes  v.  Jackson,  16  Ves.  .356;  for  the 

Magdalen  College  v.  Sibthorp,  1  Russ.  154;  circumstances    under  which    the    defendant 

Kee   Felch   v.    Hooi)er.  20   Maine,   103,    164;  must  support  his  objection  by  evidence,  see 

Hussey  v.  Dale,  24  Maine,  20;  New  London  Campbell  v.  Dickens,  4  Y.  &  C.  17,  Ex.  R. ; 

Bank  v.    Lee,   11  Conn.  112;  Winnipiseogee  Barker  v.  Railton.  11  L.  J.  N.  S.  372.     The 

Lake  Co.  v.  Worcester,  29  N.  H.  433;  Clark  objection  of  misjoinder  of  parties,  as  defend- 

V.  Long,  4  Rand.  451;   Miller  v.  M'Can,   7  ants  in  a  bill,  is  a  mere  personal  privilege, 

Paige,  452;   Cabeen  v.  Gordon,   1  Hill   Ch.  and  consequently  those  onlv  can  demur  for 

53;  K.  Owing's  case,  1  Bland,  292;  Rol)inson  that  cause  who  are  i?nproperly  joined.     Gart- 

r.  Smith,  3  Paige,  222;  Mitchell  v.  Lennox,  land    v.    Nunn.    6    Eng.    720.     [Jn/ra,  302, 

2  Paige,  281  ;  Evans  v.  Chism,   18   Maine,  n.  4.] 

223;  Clifton  v.  Haig,  4  Desaus.  331.     But  in  '■^  Innea  v.  Jackson,  supra;  see  Thompson 

Ferguson  v.  Fisk,  2S  Conn.  511,  it  was  lield,  v.  Peeble.  6  Dana,  392. 

that  no  objection  for  want  of  j)artieH  could  be  ^  I'awlet  v.  The  Bishop  of  Lincoln,  2  Atk. 

made  after  a  hearing  on  the  merits,  either  be-  296. 
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against  persons  who  are  not  parties,  the  plaintiff  by  waiving  that 
claim  may  avoid  the  necessity  of  making  those  persons  parties.'*  This, 
however,  cannot  be  done  to  the  prejudice  of  others.*^ 

In  some  cases,  the  defect  of  parties  has  been  cured  at  the  hearing  b}' 
the  undertaking  of  the  plaintiff  to  give  full  effect  to  the  utmost  rights 
which  the  absent  party  could  have  claimed  ;  those  rights  being  such  as 
could  not  affect  the  interest  of  the  defendants.  Thus,  where  a  bill  was 
filed  to  set  aside  a  release  which  had  been  executed  in  jjursuance  of  a 
iamily  arrangement,  in  consecjuence  of  which  a  sum  of  stock  Avas  in- 
vested in  the  names  of  trustees  for  the  benefit  of  the  plaintiffs  wife  and 
unborn  childi'eu,  which  benefit  would  be  lost  if  the  release  was  set  aside, 
Sir  John  Leach  M.  R.  held,  that  the  trustees  of  the  settlement  were 
necessary  parties,  in  order  to  assert  the  right  of  the  children  ;  but  upon 
the  plaintiff's  counsel  undertaking  that  all  the  moneys  to  be  re- 
covered *  b}'  the  suit  should  be  settled  upon  the  same  trusts  for  *294 
the  benefit  of  the  plaintifl^'s  wife  and  children,  his  Honor  per- 
mitted the  cause  to  proceed  without  the  trustees,  and  ultimatel}',  upon 
the  undertaking  of  the  plaintiff,  declared  that  the  plaintiffs  were  not 
bound  by  the  release.^ 

As  a  decree  made  in  the  absence  of  proper  parties  may  be  reversed, 
and  at  all  events  will  not  bind  those  who  are  absent,  or  those  claiming 
under  them  ;  ^  great  care  should  be  taken  to  have  the  necessary  parties 
before  the  Court  at  the  hearing,^  because,  as  we  have  seen  before,  the 
plaintiff  cannot  then  apply  for  leave  to  add  parties  without  the  con- 
sent of  the  defendant. 

The  most  usual  way  of  adding  parties  is  by  amendment  of  the  original 
bill,  though  sometimes  it  is  done  by  supplemental  bill,  or  order,  and  the 
Court  will  suffer  the  plaintiff  to  amend  his  bill  by  adding  parties  at  any 
time  before  the  hearing,  but  if  the  amendment  is  made  after  the  expira- 

4  Ld.  Red.  179;  Story  Eq.  PI.  §§  127, 129,  A  Court  can  make  no  decree  in  an  Equity 
213,  214,  228.  So,  in  some  cases,  when  all  suit,  m  which  the  interests  of  a  person  not  a 
the  parties  are  not  before  the  Court,  the  mer-  party  are  so  involved,  that  complete  justice 
its,  as  between  those  parties  who  are  before  cannot  be  done  between  the  parties  to  the 
the  Court,  may  be  decided  at  their  request.  suit,  without  afTecting  the  rights  of  the  per- 
See  Wickliffe  v.  Clay,  1  Dana,  103.  If  the  son,  not  a  party,  whose'  interests  are  so  in- 
Court  can  make  a  "decree,  at  the  hearini^,  volved.  Shields  v.  Barrow,  17  How.  U.  S. 
which  will  do  entire  justice  to  all  the  parties,  130;  ante,  149,  n.  1. 

and  not  prejudice  their  rights,  notwithstand-  i  Harvey  «.  Cooke,  4  Russ-  35;  and  see 

ing  the  nonjoinder  or  misjoinder  of  some,  an  Walker  v.  Jefferies,   1   Hare,  29G,  and  341, 

objection  on  that  account  will  not  be  allowed  356;  Story  Eq.  PI.  §  220. 
to  prevail.    White  u.  Delschneider,  1  Oregon,  ^  Prac.  Reg.  299;   Story  Eq.  PI.   §  2-36; 

254.  Whiting  v.    Bank  of  U.  S.,  13   Peters.  14; 

5  Ld.  Red.  180;  Dart  v.  Palmer,  1  Barb.  Spring  v.  Jenkins,  1  Ired.  Eq.  128;  Shields 
Ch.  92.  If  the  case  made  by  the  bill  entitles  v.  Barrow,  17  How.  U.  S.  130 ;  Stat.  U.  S. 
the  plaintiff  to  particular  relief  against  the  Feb.  28,  1839,  5  Stats,  at  Large,  321;  47th 
defendant,  and  would  also  entitle  him  to  Equity  Rule  of  the  Supreme  Court  of  the 
further  relief  were  the  necessary  parties  be-  Unite"d  States.  [See  ante,  191,  note,  and  149, 
fore  the  Court,  and  the  prayer  of  the  bill  n.  1.  See  also  Revised  Statutes  of  the  U.  S. 
specilicallv  asks  for  the  more  extended   re-  §  737  et.  seq.] 

lief,  to  which  the  plaintiff  is   not  entitled  in  3  l^^,T  cases  in  which  the  defect  of  parties 

consequence  of  the  defect  of  parties,  the  de-  has  been  remedied  by  the  voluntary  anpear- 

fendant  may  demur  to  the  whole  bill  for  want  ance  at  the  hearing,  .see  ante,   153;   Joy  v. 

of  parties.     Dart  v.  Palmer,  1  Barb.  Ch.  92.  Wirtz,  1  Wash.  C.  C.  517. 
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tion  of  the  time  for  giving  notice  for  tlie  cross-examination  of  witnesses, 

the  evidence  cannot  be  read  against  the  new  parties.* 
*295  *  An  order  to  amend  b}-  adding  parties  allows  of  the  introduc- 
tion of  apt  words  to  charge  them  ;  but  it  seems  that  the  plaintiff, 
if  it  is  necessary,  should  apph*  for  liberty  to  add  allegations  applicable 
to  the  case  of  the  proposed  new  parties,  as  this  is  not  included  in  the 
libertj'  to  amend  bj'  adding  parties  ;  ^  and  under  an  order  giving  liberty 
to  add  parties  by  amendment  or  supplemental  bill,  a  plaintiff  may  do 
both.^  A  plaintiff  is  not  obliged,  in  adding  parties  b}-  amendment,  to 
make  them  defendants  ;  he  may,  if  he  pleases,  apply  for  leave  to  make 


4  Goodwin  v.  Goodwin,  3  Atk.  370;  Pratt 
r.  Barteer,  1  Sim.  1.  A  person  in  interest, 
who  has  never  appeared,  or  been  cited  to 
appear,  may,  u/mri  motion,  and  without  a 
supplemental  bill,  at  the  hearing  upon  bill, 
answer,  and  proof,  be  summoned  in  und  made 
a  party.  Miller  v.  Whittier,  32  Maine, 
521.  Where  new  parties  are  added  in  a  case 
after  the  testimony  is  taken,  the  cause  should 
be  heard  on  bill  and  answer  as  to  such  new  de- 
fendants. Smith  V.  Baldwin,  4  Har.  &  J  331. 
Courts  of  Equity  will  not  dismiss  bills  abso- 
lutely, for  want  of  proper  fiarties,  the  plaintiff 
showing  enough  to  give  color  to  his  claim  for 
relief  against  the  parties  not  i)efore  the  Court. 
In  such  case  the  Court  may  properlv  give 
the  plaintiff  leave  to  amend,  and  make  the 
proper  parties.  Allen  v.  Smith,  1  Leigh,  331; 
Hutchinson  v.  Reed,  1  Hoff.  Ch.  310;  Hay- 
den  V.  Marmaduke,  19  Mis.  (Bennett)  403; 
Franklin  v.  Franklin,  2  Swan  (Tenn.),  521; 
Potter  V.  Holden,  31  Conn.  385;  Thomas  v. 
Adams.  30  111.  37.  If  the  objection  of  the 
want  of  the  proper  parties  is  taken  by  plea  or 
demurrer,  it  is  a  matter  of  course  to  dismiss 
the  plaintiff's  bill  upon  the  allowance  of  a 
plea  or  demurrer,  unless  the  plaintiff  takes 
issue  on  the  plea,  or  obtains  leave  to  amend 
on  the  usual  terms.  Van  Epps  v.  Van  Deusen, 

4  Paige,  64,  76.  If  the  defendant  makes  no 
objection  for  want  of  proper  parties,  either  by 
plea,  answer,  or  demurrer,  and  raises  that 
objection  for  the  first  time  at  the  hearinj^,  the 
bill  should  not  be  dismissed,  where  the  defect 
tan  be  remedied  by  an  amendment  or  a  sup- 
plemental bill,  provided  the  [)laintiff  elects  to 
iiring  the  proper  parties  before  the  Court 
within  a  reasonable  time.  /6.  p.  76;  Harder 
V.  Harder,  2  Sandf.  Ch.  17;  Peterson  v. 
Poignard,  6  B.  Mon.  570.  The  only  exception 
to  the  rule  arises  where  it  appears  that  the 
necessary  parties  have  been  left  out  of  the 
bill  by  the  fraud  or  bad  faith  of  the  plaintiff. 
See  Rowland  v.  Garman,  1  J.  .J.  Marsh.  76; 
Parberry  v.  Goram,  3  ]5ibb,  108;  Cabeen  v. 
Gordon,  1  Hill  (S  C),  Ch.  53;  Hutchinson  v. 
Reed,  1  Hoff.  Ch.  320;  Clifton  v.  Haig,  4 
Desaus.  331;  New  London  Bank  v.  Lee,  11 
Conn.  112;  Malin  v.  Malin,  2  .John.  Ch.  338; 
Na,sh  V.  Smith,  6  Conn.  422;  Rogers  v. 
Rogers,   1   Hopk.  515;    S.   C.   1  Paige,  188; 

5  C.  2  Paige,  467;  Bland  v.  Wvatt,  1   Hen. 

6  M.  43;  Sears  v.  Powell,  5  John.  Ch.  259; 
Bowen  V.  Idley,  6  Paige,  46;  Ensworth  v. 
I^mbert,  4  John.  Ch.605;  Smith  v.  Turren- 
tiae,  8  Ired.  Y'{.  185. 
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If  the  bill  is  dismissed  for  want  of  the 
proper  parties,  it  should  not,  where  it  has 
ecjuity,  be  dismissed  absolutely,  but  irithout 
prtjudice  to  the  right  of  the  plaintiff  in  any 
future  litigation.  See  Craig  v.  Barbour.  2 
J.  J.  Marsh.  220;  Thompson  v.  Clay,  3  Mon- 
roe, 361;  Van  Epps  v.  Van  Deusen,  4  Paige, 
76;  Miller  v.  M'Can,  7  Paige,  452;  Huston 
V.  M'Clartv,  3  Litt.  274 ;  Steele  v.  Lewis,  1 
Monroe,  49;  Story  Eq.  PI.  §  236;  West  v. 
Randall.  2  Ma.<on,  181;  Mechanics'  Bank  of 
Alexandria  v.  .Setons,  1  Peters,  306;  Hunt  t'. 
Wickliffe,  8  Peters,  215;  Patrick  v.  White,  6 
B.  Mon.  330;  ante,  287,  note;  Jameson  v. 
Deshields,  3  Grattan,  4 ;  Kirkpatrick  v.  Bu- 
ford,  21  Ark.  268.  But  if  the  plaintiff  shows 
no  right  to  relief  against  the  parties  before 
the  Court,  and  his  bill  is  dismissed,  the  Appel- 
late Court  will  not  reverse  the  decree  to 
enable  him  to  introduce  new  parties,  and 
therebv  make  a  new  c;ise  up')n  the  merits. 
Jameson  v.  Deshields,  3  Grattan,  4.  Under 
the  present  English  practice,  limiting  the 
number  of  parties  necessary  to  a  decree, 
Rule  7  provides,  that  in  the  .cases  falling 
within  the  regulations  of  the  six  preceding 
rules,  "the  Court,  if  it  shall  see  fit,  may  re- 
quire any  other  person  or  persons  to  be  made 
a  party  or  parties  to  the  suit,  and  may,  if  it 
shall  see  tit,  give  the  conduct  of  the  suit  to 
such  person  as  it  may  deem  proper,  and  mav 
make  such  order,  in  any  particular  case,  as  it 
may  deem  just  for  placing  the  defendant  on 
the  record  on  the  same  footing,  in  regard  to 
costs,  as  other  jiarties  having  a  common  in- 
terest with  him  in  the  matters  in  question." 

1  Hand.  77;  Palk  r.  Lord  Clinton,  12  Ves. 
48;  Mason  v.  Franklin,  1  Y.  &  C.  239,  242; 
Gibson  v.  Ingo,  5  Hare,  15C ;  Bateman  v. 
Margerison,  6  Hare,  502;  and  cases  referred 
to,  i  C.  P.  Coop.  t.  Cott.  35,  36,  37;  Barlow 
V.  M'Murray.  L.  R.  2  Eq.  420.  When  the 
plaintiff  is  allowed  to  amend  on  account  of 
the  want  of  proper  parties,  he  possesses  the 
incidental  right  to  amend  by  charging  all 
such  matters,  as  constitute  the  equity  of 
his  case,  against  the  new  part3\  Stephens 
V.  Frost,  2  Y.  &  C.  297.  If  a  necessary 
partv  be  added  to  a  bill,  it  is  to  him  as  an 
origfnal  bill,  and  he  is  entitled  to  the  same 
time  to  plead,  answer,  &c.,  as  an  original 
defendant.  Hoxey  v.  Carey,  12  Geo.  534; 
Van  Leonard  v.  Stocks,  12  Geo.  546 ;  see 
McDougald  V.  Doughertv,  14  Geo.  674. 

2  Minn  v.  Stant,  15  lieav.  129. 
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t'lem  co-plaintiffs,  and  ho  has  been  permitted  to  do  so  by  special  inotif)n 
after  the  defendants  have  answered  the  original  bill."  It  is  to  be  ob- 
served, however,  that  after  answer,  the  addition  of  a  co-idaintilf  is  not 
a  matter  of  course  ;  and  that,  in  such  case,  the  granting  or  refusing'-  of 
an  order  to  amend  by  adding  parties  as  plaintiffs,  is  in  the  discretion 
of  the  Court.* 


Section  IV.  —  Of  the  Joinder  of  Parties  who  have  no  Interest  in  the  Suit. 

It  has  been  before  stated,  that  no  one  should  be  made  a  party  to  a  suit 
against  whom,  if  brought  to  a  hearing,  there  can  be  no  decree  ;  ^ 
thus,  an  agent  for  the  purchase  of  an  estate,  is  not  a  *  necessary  ♦SOG 
party  to  a  bill  ^  against  his  employer  for  a  specific  performance, 
although  he  signed  the  memorandum  for  the  purchase  in  his  own  name  ;  "^ 
and  so  a  residuary  legatee  need  not  be  made  a  party  to  a  bill  against  an 
executor  for  a  debt  or  legacy  ;  and  for  the  same  reason  in  a  bill  Ijrought 
by  or  against  the  assignees  of  a  bankrupt  or  insolvent  in  respect  of  the 
property  vested  in  them,  under  the  bankruptcy  or  insolvency,  the  bank- 
rupt or  insolvent  should  not  be  a  party  ; "  and  in  a  suit  to  ascertain  the 
property  in  a  certain  share  in  a  banking  company  litigated  between  two 
claimants,  the  company  is  not  a  necessary  party.*  Upon  the  same 
principle,  persons  who  are  mere  witnesses,  and  may  be  examined  as 
such,  ought  not  to  be  made  defendants  ;  ^  even  though  the  object  of  the 


8  Hichens  v.  Conjure ve,  1  Sim.  500;  see 
Milligan  v.  Mitchell,  1  M.  &  0.  433,  442,  443; 
Miller  v.  M'Can,  7  Paige,  451. 

4  The  practice  relating  to  the  addition  of 
parties  by  amendment  is  treated  of  in  the 
chapter  concerning  "  The  Amending  of 
Bills." 

5  De  Golls  V.  Ward,  3  P.  Wms.  311,  n.  1 ; 
Todd  V.  Sterrett,  6  J.  J.  Marsh.  432.  It  is  a 
good  ground  of  demurrer  to  the  whole  bill, 
that  a  person  who  has  no  interest  in  the  suit, 
and  has  no  equity  against  the  defendant,  is 
improperly  joined  as  a  part}'  plaintiff.  Clark- 
son  V.  De  Peyster,  3  Paige,  336;  Little  v. 
Buie,  5  Jones  Eq.  (N.  C.)  fO;  King  v.  Gallo- 
way, 5  Jones  Eq.  (N.  C.)  128;  see  Wright  v. 
Santa  Clara  Mining  Association  of  Baltimore, 
12  Md.  443 ;  Westfall  v.  Scott.  20  Geo.  233. 
A  bill  for  contribution  by  one  stockholder  of 
a  manufacturing  corporation,  who  has  paid 
debts  of  the  corpoi-ation  under  legal  process, 
is  open  to  a  demurrer,  by  a  defendant  who 
did  not  appear  ever  to  have  been  a  stock- 
holder in  the  corporation.  Heath  v.  Ellis,  13 
Cush.  601,  604.  One  defendant  cannot  object 
that  another  defendant,  having  no  interest  in 
the  subject-matter  of  the  suit,  is  improperly 
made  a  partv.  Cherry  v.  Monro,  2  Barb. 
Ch.  618.     [I'nf.  302,  n.  4.] 

1  (;arr  v.  Bright,  1  Barb.  Oh.  157;  Lyon 
V.  Tevis,  8  Clarke  (Iowa),  79;  Ayers"  v. 
Wright,  8  Ired.  Eq.  229;  see  Allin  v.  Hall,  1 
A.  K.  Marsh.  527;  Orkev  v.  Bend,  3  Edw. 
Ch.  482;  Jones  v.  Hart,  1  Hen.  &  M.  470; 


Davis  V.  Simpson,  5  Har.  &  J.  147.  If  an 
agent,  selling  land,  binds  himself  individu- 
ally, he  should  be  a  party  to  a  suit  touching 
the  sale.  Alexander  v.  Lee,  3  A.  K.  Marsh. 
484. 

[A  private  agent,  or  a  public  officer  having 
process  in  his  hands  which  is  sought  to  be 
enjoined,  or  a  ministerial  officer,  such  as  a 
clerk  of  Court,  ought  not  to  be  made  a  de- 
fendant, and  if  so  made  may  demur,  and  no 
decree  can  be  taken  against  him  even  for 
costs.  Boyd  V.  Vanderkemp,  1  Harb.  Ch. 
273;  Holmes  v.  Chester,  11  C.  E  Green,  79; 
Lackey  v.  Curtis,  6  Ired.  Eq.  199;  He.xt  v. 
Walker,  5  Rich.  Eq.  '5;  Blantou  v.  Hall,  2 
Heisk.  423;  Montgomery  v.  Whitworth,  1 
Tenn.  Ch.  174;  Bloomsteln  v.  Brien,  2  Tenn. 
Ch.  778.  It  is  otherwise  where  the  officer,  a 
clerk,  has  the  legal  title  to  the  note  in  con- 
troversy. Rice  V.  Hunt,  12  Hoisk.  344.  Or 
where  the  officer,  a  sheritf,  has  by  levy  ac- 
quired title  to  the  personal  property  in  dis- 
pute. Buckner  v.  Abrahams,  ;i  Tenn.  Ch. 
346;  Oil  Run  Co.  v.  Gale,  6  W.  Va.  .^25.] 

2  Kingloy  v.  Young,  Coop.  Tr.  PI.  42. 

8  ,See  ante,  250,  n.  1. 

4  Scawin  v.  Scawin,  1  Y.  &  C   08. 

s  Plummer  v.  May,  1  Ves.  420;  How  r. 
Best,  5  Mad.  19;  Footman  i'.  Pray,  R.  M. 
Charit  291;  Eelton  v.  Hughes,  7  .Sumner's 
Ves.  287,  Perkins's  note  ('()  and  cases  cited; 
Newman  v.  Godfrev,  2  Bro.  C.  C.  (Perkins's 
ed.)  332;  Reeves  v.  .Vdams,  2  Dev.  Ch.  192; 
Yates  V.  Monroe,  13  111.  212. 
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bill  is  to  obtain  a  discovery  in  aid  of  an  action  at  Law  in  which  their 
discover}-  would  be  more  effectual  than  their  examination.® 

This  rule  is,  however,  liable  to  exceptions  ;  thus,  in  cases  where, 
under  certain  circumstances,  a  discovery  upon  oath  is  desirable  from 
individual  members  of  a  corporation  aggregate,  or  from  the  officers  of  a 
corporation,  such  members  or  officers  ma}'  be  made  defendants.''  With 
respect  to  this  exception  from  the  general  rule,  it  has  been  observed  by 
Lord  Eldon,  that  "  the  principle  upon  which  the  rule  has  been  adopted 
is  ver}'  singular :  it  originated  with  Lord  Talbot,*  who  reasoned  thus 
upon  it :  that  3'ou  cannot  have  a  satisfactory  answer  from  a  cor- 
*297  poration,  therefore,  you  *  make  the  secretary'  a  part}',  and  get 
from  him  the  discovery  you  cannot  be  sure  of  having  from  them  ; 
and  it  is  added,  that  the  answer  of  the  secretary  may  enable  you  to  get 
better  information."  "  The  first  of  these  principles,"  continues  his 
Lordship,  "  is  extremely  questionable,  if  it  were  now  to  be  considered 
for  the  first  time  ;  and  as  to  the  latter,  it  is  very  singular  to  make  a  per- 
son a  defendant  in  order  to  enable  yourself  to  deal  better,  and  with 
more  success,  with  those  whom  you  have  a  right  to  put  upon  the  record  ; 
but  this  practice  has  so  universally  obtained  without  objection,  that  it 
must  be  considered  established."  ^ 

Other  persons  are  mentioned  by  Lord  Eldon  as  affording  exceptions 
to  the  rule  before  laid  down,  that  mere  witnesses  cannot  be  made  parties 
to  a  suit,  viz.^  agents  to  sell,  auctioneers,  &c.,  who  have  been  made  de- 
fendants without  objection :  ^  his  Lordship,  however,  appears  to  have 
thought  that  the  practice  of  making  such  persons  parties  arose  originally 
fi'om  their  having  some  interest,  such  as  holding  deposits,  which  might 
entitle  the  plaintiflT  to  relief  against  them  ;  and  it  has  been  since  held, 
that  an  agent  who  bids  at  an  auction  for  an  estate,  and  signs  the  mem- 
orandum in  his  own  name  for  the  purchase,  need  not  be  made  a  co- 
defendant  with  his  employer  to  a  bill  for  the  specific  performance  of 
such  agreement.^  In  Dummer  v.  The  Corporation  of  Cldppeyiham,^  Lord 
Eldon  also  mentions,  as  cases  of  exception  to  the  general  rule  above  re- 
ferred to,  those  of  arbitrators  and  attorneys.     With  respect  to  arbitra- 

6  Fenton  v.  Hughes,  7  Ves.  288;  see  next  2  Ch.  Ap.  582,  587;  S.  C.  L.  R.  3  Eq.  724; 
preceding  note,  and  ante,  145,  note.  Prioleau  v.  United  States  and  Andrew  Jolin- 

7  See   ante,    145;    Fenton   v.    Hughes,    7  son,  L.  R.  2  Eq.  659. 
Sumner's  Ves.  287,  Perkins's  note  (a)  and  1  7  Ves.  289. 

cases  cited  to  this  point;  Kennebec  and  Port-  2  JUd, ;   Gartland  v.  Nunn,  6  Eng.  720. 

land    R.R.    Go.  v.    Portland   and    Kennebec  Where  one  of  two  partners',  after  a  dissolu- 

K.R.  Co.,  54  .Maine,  184.     A  suit,  to  restrain  tion,  consigned  property  to  an  agent  for  sale, 

the  misappropriation  of  a  fund  held  by  a  cor-  the  proceeds  to  be  applied  to  the  payment  of 

poration    in    trust,    cannot    be    maintained  a  partnership  debt,  in  a  bill  against  the  agent 

against  the  trustees  api)ointed  by  the  corpo-  by  the  other  partner,  the  partner  bv  whom 

ration  to  hold  and  manage  the  fund,  without  the  consignment  was  made,  having"  become 

making  the  corjioration  a  party.     Tibballs  v.  insolvent,  he  and  his  assignee  were  properly 

Pidwell,  1  Gray,  VM.).     To  obtain  tlie  specific  made  defendants.     Partlett  v.  Parks,  1  Cush. 

performance  of  a  contract  with  a  corporation  82.     Wilde  .J.  said  that  the  insolvent  partner, 

for  the  sale  of  real  estate,  the  trustee  who  '•  if  not  interested,  may  well  be  made  a  party 

holds  the  legal  title  to  the  corporation  lands  for  the  purp(«ie  of  discovery,  as  to  all  acts 

should  be  made  a  co-defendant  with  the  cor-  done  by  him  before  his  insolvency,  and  the 

poration.     Morrow  v.  Lawrence,  7  Wis.  574.  assignment  of  his  property,"  p.  86. 

8  Wych   V.    Meal,    3   P.    Wms.   210;    see  »  Coop.  Tr.  I'l.  42. 
United  States  of  America  v.  Wagner,  L.  R.  *  14  Ves.  252. 
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tors,  however,  it  is  a  rule,  that  in  general  an  ar])itrator  cannot  ho  made 
a  party  to  a  bill  for  the  purpose  of  inipeaehinjr  an  award,  and  tliat,  if 
he  is,  he  ma}' demur  to  the  bill,  as  well  to  the  discovery  as  to  the  relief.' 
In  some  cases,  nevertheless,  where  an  award  has  been  impeached  on 
the  ground  of  gross  misconduct  in  the  arbitrators,  and  they  have  been 
made  parties  to  the  suit,  the  Court  has  gone  so  far  as  to  order  them  to 
l^ny  the  costs. ^  In  such  cases.  Lord  Redesdale  considers  it  probal)le 
tliat  a  demurrer  to  the  bill  would  not  have  been  allowed  ; ''  and  in  Lord 
Lonsdale  v.  Littledale,^  a  dennu'rer  by  an  arbitrator  to  a  bill  of  this 
nature  was  in  fact  overruled ;  though  not  expressly  upon  the  ground 
of  the  impropriety  of  making  an  arbitrator  a  party,  but  because 
the  bill  charged  certain  *  specific  acts  which  showed  combination  *298 
or  collusion  between  him  and  one  of  the  parties,  and  made  him 
the  agent  for  such  part}',  and  Avhich  the  Court  therefore  thought  re- 
quired an  answer. '  But  although  arbitrators  may  be  made  parties  to  a 
bill  to  set  aside  their  award,  they  are  not  bound  to  answer  as  to  their 
motives  in  making  the  award,  and  they  may  plead  to  that  part  of  the 
bill  in  bar  of  such  discovery  ;  '^  but  it  is  incumbent  upon  them,  if  they 
are  charged  with  corruption  and  partiality,  to  support  their  plea  by 
showing  themselves  incorrupt  and  impartial,  or  otherwise  the  Court  will 
give  a  remedy  against  them  by  making  them  pay  costs.* 

From  the  preceding  cases  it  may  be  collected,  that  arbitrators  can 
only  be  made  parties  to  a  suit  where  it  is  intended  to  fix  them  with  the 
payment  of  costs  in  consequence  of  their  corrupt  or  fraudulent  behavior, 
and  in  such  cases  it  is  apprehended  that  the  bill  ought  specifically  to 
pray  that  relief  against  them. 

The  same-  rule  also  applies  to  the  other  case  of  exception  before 
alluded  to,  as  having  been  mentioned  by  Lord  Eldon,  namely,  that  of 
attorneys  ;  who  can  only  be  made  parties  to  a  suit  in  cases  where  they 
have  so  involved  themselves  in  fraud,  that  a  Court  of  Equity,  although 
it  can  give  no  other  relief  against  them,  will  order  them  to  pay  the 
costs.*  Thus,  where  a  solicitor  assisted  his  client  in  obtaining  a  fraudu- 
lent release  from  another,  he  was  held  to  be  properly  made  a  party,  and 
liable  to  costs  if  his  principal  was  not  solvent.'' 

The  same  rule  applies  to  any  other  person  acting  in  the  capacity  of 
agent  in  a  fraudulent  transaction,  as  well  as  to  an  attorney  or  solicitor  ;  * 

5  Steward  v.  E.  I.  Company,  2  Vern.  380;  *  Storv  Eq.  PI.  §  232;  Lvon  v.  Tevis.  8 
Ld.  Red.  162;  Story  Eq.  Pl."§  231.                      Clarke  (Iowa),  99;  [Rice  v.  I'liint,  12  Heisk. 

6  Chicot    V.  Lcquesne,  2  Vcs.   315;    Lin-      345.] 

good  V.  Croucher,  2  Atk.  395,  9.50;  nee  Ham-  ^  Bowles  v.  Stewart,    1  Sch.  &  Lof.  227. 

ilton  V.  Bankin,  3  De  G.    &  S.  782;  Story  A    solicitor  who  had    intermeddled    witii    a 

Eq.  PI.  §  232  and  notes.  trust  was    held  a  proper  party.     Hardv    v. 

7  Ld.  Red.  162.  Caley,  33  Bcav.  365. 

8  2  Ves.  J.  451.  8  Bulklcv  ?;.  Dunbar,  1  Anst.  37;  Story 

1  2  Story  Eq.  Jur.  §  1500,  and  cases  Eq.  PI.  §  838;  Cartland  r.  Nunn.  6  Eng.  720. 
cited.  But   where  a  judtrment   debtor   seeks   relief 

2  Anon.,  3  Atk.  644.  [Padley  v.  Linton  against  the  judgment,  in  Equity,  the  at- 
Watorworks  Co.,  2  McN.  &  G.'eS;  Pons-  torneys  of  the  plaintiff  in  fiie  jndgmont 
ford  V.  Swaine,  1  J.  &  H.  433.]  ought  not  to  be  made  parties,  no  fraud  being 

8  Lingood  v.  Croucher,  supra.  charged   upon  them,  or   relief  sought   as  to 
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and  it  was  said  by  Sir  James  Wigram  V.  C,  in  Marshall  v.  Sladdon,'' 
that,  "  as  far  as  his  researches  had  gone,  the  Court  had  never  made  a 
decree  against  a  mere  agent  except  upon  the  gi-ound  of  fraud." 

It  is  to  be  observed  that,  in  such  cases,  if  an  attornej^  or  agent  is 
made  a  party,  the  bill  must  praj'^  that  he  may  pa}-  the  costs,  and  must 
distinctly  allege  the  circumstances  constituting  the  fraud,  and  that  the 
defendant  was  a  party  concerned,  and  had  a  knowledge  of  the  fraudu- 
lent intention  ;  *  otherwise  a  demurrer  will  lie. 
*299  *  In  Texier  v.  The  3Iargravine  of  Anspach,^  one  of  the  ques- 
tions before  the  Court  was,  whether  a  married  woman  could  be 
made  a  party  to  a  suit  on  the  allegation,  that  in  certain  contracts  which 
were  the  subject  of  litigation  she  had  acted  as  the  agent  of  her  husband, 
and  that  she  had  vouchers  in  her  possession  the  discovery  of  which 
might  assist  the  plaintiff  in  his  case.  The  bill  which  did  not  pra}'  any 
relief  against  the  wife,  had  been  demurred  to  ;  and  Lord  Eldon  allowed 
the  demurrer  on  the  ground  that  she  was  merely  made  a  defendant  for 
the  purpose  of  discovery,  and  that  no  relief  was  pra3-ed  against  her. 
His  Lordship  said :  "I  give  no  judgment  as  to  what  would  have  been 
the  effect  if  the  bill  had  prayed  a  deliver}-  to  the  plaintiff  of  those  vouch- 
ers which  are  charged  to  be  in  the  hands  of  the  wife  ;  it  is,  however, 
simpl}-  as  far  as  relief  goes,  a  bill  against  the  husband  onl}-,  and  against 
the  wife  a  bill  for  discover}-  only.  The  consequence  is  that,  independ- 
ent of  her  character  as  wife,  the  case  must  be  considered  as  one  of 
those  in  which  the  Court  does  sometimes  allow  persons  to  be  made  par- 
ties against  whom  no  relief  is  praj^ed,  and  the  only  case  of  that  kind  is 
that  of  the  agent  of  a  corporation." 

With  respect  to  the  propriety  of  making  an  attorney  or  agent  a 
part}-,  merely  because  he  has  deeds  or  other  documents  in  his  posses- 
sion. Lord  Eldon,  in  Fenwick  v.  Heed,^  observed  that,  generall}-  speak- 
ing and  prima  facie,  it  is  certainly  not  necessary  to  make  an  attorney 
a  party  to  a  bill  seeking  a  discovery  and  production  of  title  deeds, 
merel}'  because  he  has  them  in  his  custody ;  ^  because  the  possession 
of  the  attorney  is  the  possession  of  his  client ;  but  cases  may  arise  to 
render  such  a  proceeding  advisable,  as  if  he  withholds  the  deeds  in  his 
possession,  and  will  not  deliver  them  to  his  client  on  his  applj'ing  for 
them.* 

them.     Kenan  v.  Miller,  2  Kelly,  325.     In  a  wood  v.  Small,  6  CI.  &  Fin.  352 ;  Sugd.  Lavs- 
case,  however,  where   a   person    is   charged  Prop.  630,  632. 
•with  fraudulently  procuring  the  execution  of  i  15  V'^es.  164. 
a  will  in  favor  of  an  infant,  such  person  is            2  i  Mur.  123. 

a  prcjper  party  to  a  bill  lilcd  for  the  purpose  3  Wakeman  v.  Bailey,  3  Barb.  Ch.  482. 

of  setting  aside  such  will,  although  he  has  no  ^  1  Smith,  Ch.  Pr.  (2d  Am.  ed.)  677,  678. 

interest;  and  lie  may  be  liable  to  costs.  Brady  Where  the  plaintiff  wishes  to  obtain  the  cus- 

f.  McCosker,  1  Comst.  214.  tody  of  books  and  papers  in  possession  of  a 

'  7  Hare,  428,  442;  14  Jur.  106;  Reynell  third  person,  the  proper  course  is   to   make 

V.  Sprve,  8  Ilare,  222,  271 ;  Innes  v.  Mitchell,  such  third  person  a  partv  defendant.     Mor- 

4  Drew.  57;  3  .lur.  N.  S.  7.56.  ley  r.  Creen,  11  Paige,  240.    [So,  if  the  i)rin- 

*  Kelly  V.  Rogers,  1  .Jur.   N.  S.  514,  V.  cipal  be  beyond  the  jurisdiction  of  the  Court, 

C.  W. ;  Gilbert  v.  Lewis,  1   I)e  G.,  J.  &  S.  and  no  discoverv  can  be  compelled  from  him. 

39,  49,  50;  9  Jur.  N.  S.  187;  and  see  Att-  Ballin  v.  Ferst,  55  Ga.  546.] 
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Where  a  person  who  has  no  interest  in  the  sul)ject-matter  of  the 
suit,  and  against  whom  no  relief  is  pra3-ed,  is  made  a  party  to  a  suit 
for  the  mere  purpose  of  discovery ;  the  proper  course  for  him  to  adopt, 
if  he  wishes  to  avoid  the  discover}',  is  to  demur}  If,  however,  the  bill 
states  that  the  d(!fendant  has  or  claims  an  interest,  a  demurrer,  which 
admits  the  bill  to  be  true,  will  not  of  course  hold,  though  the  defendant 
has  no  interest,  and  he  can  then  onl}-  avoid  answering  the  bill  by  plea 
or  disclaimer,^ 

*  The  question  whether  a  party  who  is  a,  mere  witness  can  by  *300 
answer  protect  himself  from  the  discover}^  required,  appears  to 
have  given  rise  to  some  difference  of  opinion.  In  Cookson  v.  ElUson^'^ 
the  plaintiff  made  a  person  defendant  who  was  merely  a  witness,  and 
might  have  been  examined  as  such,  and  therefore  should  have  demurred 
to  the  bill.  Instead  of  demurring,  however,  the  defendant  put  in  an 
answer,  which,  not  having  satisfied  the  plaintiff  as  to  one  interrogatory, 
an  exception  was  taken,  and  the  Master  reported  the  answer  sufficient ; 
but  upon  the  case  coming  before  Lord  Thurlow,  upon  exception  to  the 
Master's  report,  his  Lordship  held,  that  as  the  defendant  had  submitted 
to  answer,  he  was  bound  to  answer  fall}'.  In  a  subsequent  case  of  New- 
man V,  Godfrey ^'^  however,  Lord  Kenyon  M,  R.  appears  to  have  enter- 
tained a  different  opinion.  In  that  case  the  defendant,  who  was  a  mere 
clerk,  was  alleged  in  the  bill  to  be  a  party  interested  in  the  property  in 
litigation,  and  in  support  of  such  allegation  various  statements  were 
made,  showing  in  what  manner  his  interest  arose  ;  he  put  in  an  answer 
den}ing  all  the  statements  upon  which  the  allegation  of  his  being  inter- 
ested was  founded,  and  disclaiming  all  personal  interest  in  the  subject- 
matter  ;  and .  to  this  answer  exceptions  were  taken  by  the  plaintiff, 
because  the  defendant  had  not  answered  the  subsequent  parts  of  the 
bill,  which  exceptions  wei'e  disallowed  by  the  Master ;  and  upon  the 
question  coming  on  before  Lord  Kenyon,  upon  exceptions  to  the  Mas- 
ter's reports,  he  thought  the  Master  was  right  in  disallowing  the  excep- 
tions ;  because  the  defendant  had  reduced  himself  to  a  mere  witness, 
by  denying  his  interest  and  disclaiming ;  so  that,  even  supposing  he 
had  an  interest,  he  could  not,  having  disclaimed,  have  availed  himself 
of  it.  These  contradictory  decisions  have  been  remarked  upon  by  Lord 
Eldon  in  two  subsequent  cases  ;  ^  and  his  Lordship's  observations  in 
those  cases  have  been  considered,  as  approving  of  Lord  Thurlow's  de- 
cisions in  Cookson  v,  Ellison.*  Nothing,  however,  can  be  collected  from 
what  Lord  Eldon  has  said  in  either  of  these  cases,  as  indicating  an  oi)in- 
ion  either  one  way  or  the  other ;  and,  at  the  period  when  thoy  were 
before  him,  the  doctrine  that  a  party  answering  must  answer  fully  does 

6  Ld.  Red.  189.  suit  to  a  hearing  without  doing  this.    Wright 

6  Ibid. ;    Phimmer  v.    May,  1   Ves.    420.  v.  Barlow,  8  Eng.  Law  &  F^.  125. 

Where  a  suit  becomes  useless  against  a  par-  i  2  Bro.  (,'.  C.  2.52. 

ticular  defendant,  it  is  a  laudable  course  for  2  o  Bro.  C.  C  332. 

the  plaintiff  to  dismiss  the  bill  against  him,  3  Fenton  y.  IIughes_^  7  Ves.  288;    Baker 

aud  he  may  iucur  censure  if  he  brings  the  v.  Mellish,  11  Ves.  75,  76. 

4-2  Bro.  C.  C.  252. 
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not  appear  to  have  been  so  strict!}'  adhered  to  as  it  has  been  subse- 
quenth' ;  ^  but  that  doctrine  is  now  well  estabUshed,  and,  it  is  conceived, 

inehides  the  case  above  discussed.® 
*301  *When  a  phiintiff  finds  that  he  has  made  unnecessary  parties 
to  his  bill,  he  ma}'  either  dismiss  his  bill  as  against  them,  or 
apply  to  the  Court  for  leave  to  amend  his  bill  by  striking  out  their 
names  ;  in  either  case,  however,  the  order  will,  if  the  defendants  have 
appeared,  only  be  made  on  pajnnent  of  their  costs  ;  ^  because,  b}'  strik- 
ing them  out  as  defendants,  the  plaintiff  deprives  them  of  the  oppor- 
tunity of  applying  for  their  costs  at  the  hearing.^ 

The  preceding  observations,  with  regard  to  the  joinder  in  the  suit  of 
persons  who  have  no  interest,  beneficial  or  otherwise,  in  the  subject- 
matter,  refer  to  cases  where  they  are  made  parties  defendants.  The 
rule,  however,  that  persons  who  have  no  interest  in  the  litigation,  can- 
not be  joined  in  a  suit  with  those  who  have,  applies  equally  to  prevent 
then*  being  joined  as  co-plaintiffs.^ 

But  although  persons  having  no  interest  in  the  subject-matter  of  a 
suit,  cannot,  as  we  have  seen,  be  joined  as  co-plaintiffs,  yet  where  per- 
sons having  at  the  time  a  joint  interest  file  an  original  bill,  and  after- 
wards one  of  the  co-plaintiffs  parts  with  his  interest,  such  co-plaintiff 
may  afterwards  join  in  a  supplemental  bill  filed  for  the  purpose  of  bring- 
ing additional  matter  before  the  Court ;  because,  although  he  may  have 
parted  with  his  interest  in  the  subject-matter,  he  is  still  interested  in 
the  suit  in  respect  of  his  liability  to  costs.  Thus,  where  a  bill  was  filed 
in  the  Exchequer  by  certain  persons  on  behalf  of  themselves  and  other 
members  of  a  Joint-Stock  Company,  to  which  an  answer  was  put  in  and 
a  decree  made,  setting  aside  certain  contracts  between  the  plaintiffs  and 
the  defendant,  and  directing  various  accounts  and  inquiries,  and  after- 
wards a  supplemental  bill  was  filed  in  the  name  of  the  same  plaintiffs 
against  the  same  defendant,  seeking  amongst  other  things  a  lien  on  a 
part  of  the  purchase-money,  which  had  been  paid  to  the  defendant,  to 
which  a  plea  was  put  in  by  the  defendant  on  the  ground  that  one  of  the 
plaintiflTs  in  the  supplemental  bill  had,  previously  to  the  filing  of  it, 
parted  with  aU  his  interest  in  the  partnership,  &c..  Lord  L^ndhurst, 

6  See    Bolder   v.  Lord    Huntingfield,    11  i  Covenhoven  v.  Shaler,  2  Paige,  122 ;  see 

Ves.  283 ;  Faulder  v.  Stuart,  ib.  296 ;  Shaw  Wripht  v.  Barlow,  8  Eng.  Law  &  Eq.  125 ; 

V.  Ching,  ib.  S03,  and  post,   Answer;    see  a  Maiming  v.   Gloucester,  6  Pick.   6,    17,   18; 

discussion  of  this  subject  in  Wigram  Discov-  Dana  r.  Valentine,  5  Met.  12,  13. 
ery,  PL  148,  149,  iicc.  p.  86,  S7,'et  seq.  2  Wilivinson  v.  Relsher,  2  Pro.  C.  C.  272. 

6  Lancaster  ?'.  Evors,  1  Phil.  349;  8  Jur.  3  Mavor  and  Aldermen  of  Colchester  v. 
133 ;  Swinborne  v.  Nelson,  16  Bear.  416 ;  ,  1  "P.  Wms.  595 ;  Troughton  v.  Get- 
Great  Luxemburg  Railway  Company  v.  Mag-  tey,  1  Dick.  382 ;  Cuff  v.  Platell,  4  Russ.  242 ; 
nay,  23  Beav.  646;  4  Jur.  N.  S.  8.3"9 ;  Keade  Makepeace?;.  Haythorne,  4  Russ.  244;  King 
V.  Woodroffe,  24  Beav.  421.  [See  Elmer  v.  of  Spain  v.  Machado,  4  Russ.  225 ;  Page  r. 
Creasy,  L.  R.  9  Ch.  App.  69;  Saul  «;.  Browne,  Townsend,  5  Sim.  395;  Glyn  v.  Soares,  3 
L.  R.  9  Ch.  App.  364;  Great  Western  Col-  ]\L  &  K.  450,  468;  Griggs  v.  Staplee,  2  De 
liery  Co.  v.  Tucker,  L.  R.  9  Ch.  App.  376,  G.  &  S.  572;  13  Jur.  29 ;  Griffith  i;.  Vanhey- 
qualifying  while  purporting  to  follow  the  thuvsen,  9  Hare,  85 ;  15  Jur.  421  ;  Story  Eq. 
rule.  But  see  French  v.  Rainey,  2  Tenn.  Ch.  Pl."§§  390,  .509,  544,  551;  Clark  son  k  De 
640,  where  the  authorities,  pro  and  con,  are  Peyster,  3  Paige,  336 ;  Clason  i'.  Lawrence,  3 
cited  and  reviewed.     Infra,  720.]  Ed'.  Ch.  48. 
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C.  B.  overruled  the  pica,  being  of  opinion  that  the  supplemental  bill 
was  nothing  more  than  a  continuation  of  the  original  l)ill,  and  his  Lord- 
ship's decision  was  afterwards  confii-med  by  Lord  Abingcr  C.  B.  upon 
a  rehearing.'' 

It  is  to  be  observed,  that  the  common  case  of  joining  an  auctioneer 
and  the  vendor  in  a  bill  against  a  purchaser,  is  no  exception 
*  to  the  rule  above  referred  to,  because  the  auctioneer  has  an  in-  *302 
terest  in  the  contract,  and  may  bring  an  action  upon  it ;  he  is 
also  interested  in  being  protected  from  the  legal  liability  which  he  has 
incurred  in  an  action  by  the  purchaser  to  recover  the  deposit.^  Nor 
does  the  circumstance  of  the  assignor  and  the  assignee  of  a  chose  in 
action  being  capable  of  suing  together  constitute  an  exception,  because, 
although  the  assignor  has  parted  with  his  beneficial  interest  in  the  sub- 
ject-matter, he  still  is  interested  as  the  owner  of  the  legal  estate.'-^ 

If  the  fact  of  one  of  the  plaintilfs  having  no  interest  in  the  suit,  ap- 
pears on  the  bill,  advantage  must  be  taken  of  it  by  demurrer.^  If  the 
fact  does  not  appear  upon  the  bill  it  may  be  brought  forward  by  plea,* 
and  where,  at  the  hearing,  the  claim  of  one  of  two  co-plaintiffs  failed 
entirely  whilst  that  of  the  other  succeeded,  the  V.  C.  of  England  dis- 
missed the  bill  as  against  both  plaintiffs,  but  without  prejudice  to  the 
right  of  the  one  who  had  succeeded  to  file  a  new  bill.'' 

Upon  a  similar  principle,  in  eases  where  all  the  plaintiflFs  have  an 


4  Small  V.  Attwood,  1  Y.  &  C.  39. 

1  But  in  a  suit  in  Equity  by  a  purchaser 
for  relief  against  a  sale  at  auction,  in  which 
the  auctioneer  used  fraud  to  enhance  the 
price,  it  was  held  that  it  was  not  necessary  to 
make  the  auctioneer  a  party.  Veazie  v.  Wil- 
liams, 8  How.  U.-S.  134.  But  if  the  auc- 
tioneer is  made  a  party  he  cannot  demur,  in 
such  a  case,  on  the  ground  that  he  is  a  mere 
witness.  Schmidt  v.  Ditericht,  1  Edw.  Ch. 
119. 

2  Ryan  V.  Anderson,  3  Mad.  174 ;  see 
Story  Eq.  PI.  §  153  and  notes ;  ante,  198,  et 
seq.,  and  notes. 

8  Cuff  V.  Platell,  4  Russ.  242;  King  of 
Spain  V.  Machado,  4  Russ.  225 ;  Page  v. 
Townsend,  5  Sim.  395;  Delondre  v.  Shaw, 
2  Sim.  237  ;  Story  Eq.  PI.  §§  541-544  ;  Bowie 
V.  Minter,  2  Ala.  (N.  S.)  406 ;  Talmage  v.  Pell, 
9  Paige,  410 ;  Gossett  v.  Kent,  19  Ark.  602. 

4  Makepeace  v.  Havthorne,  4  Russ.  244; 
Doyle  V.  Muntz,  5  Hare,  509 ;  10  Jur.  914. 
In  Watertown  v.  Cowen,  4  Paige,  510,  it  was 
held  too  late  to  take  a  mere  formal  objection 
of  this  kind  for  the  first  time  at  the  hearing. 
See  Dickinson  v.  Davis,  2  Leigh,  401;  Shep- 
pard  V.  Starke,  3  Munf.  29;  Mayo  v.  Mur- 
chie,  ib.  358;  Story  Eq.  PI.  ?§  232,  236,  509, 
544;  Harder  v.  Harder,  2  Sandf.  Ch.  17; 
Bowman  v.  Burnley,  2  McLean,  376;  Story 
V.  Livingston,  13  Peters,  359 ;  Bowie  v.  Min- 
ter, 2  Ala.  406 ;  Schwoerer  v.  Bovlston  Mar- 
ket Association,  99  Mass.  295,  297.  If  the 
misjoinder  is  of  parties  plaintiffs,  all  the  de- 
fendants may  demur;  such  a  misjoinder  is  a 
proper  ground  of  objection.  Cammeyer  v. 
United  German  Lutheran  Churches,  2  Sandf. 


Ch.  186  ;  [Christian  v.  Crocker,  25  Ark.  327.] 
If  the  misjoinder  is  of  parties  as  defendants, 
those  only  can  demur  who  are  improperly 
joined.  Toulmin  v.  Hamilton,  7  Ala.  362. 
[Cherry  v.  Monro,  2  Barb.  Ch.  618;  Great 
Western  Compound  Co.  v.  Etna  Ins.  Co.,  40 
Wis.  373 ;  Christian  v.  Crocker,  25  Ark.  327 ; 
Payne  r.  Berry,  3  Tenn.  Ch.  154;  (Jartland 
V.  Nunn,  6  Eng.  720;  Miller  v.  Jamison,  9  C. 
E.  Green,  41;  VVarthen  v.  Brantley,  34  Miss. 
571.  /"/'•ff,  337,  n.  3.]  But  if  a  person  is 
improperly  joined  a.s  a  defendant,  who  is 
without  the  jurisdiction,  and  is  therefore  a 
party  only  by  virtue  of  the  usual  pra^-er  of 
process,  such  misjoinder  will  not  affect  the 
cause ;  for  until  he  has  ajipeared  and  acted, 
no  decree  can  be  had  against  hinj.  And  in 
cases  of  misjoinder  of  plaintiffs,  the  objec- 
tion ought  to  be  taken  by  demurrer ;  for  if 
not  so  taken,  and  the  Court  proceeds  to  a 
hearing  on  the  merits,  it  will  be  disregarded,  . 
at  least  if  it  does  not  materially  affect  tlio 
propriety  of  the  decree.  Story  Ecj.  PL  §  544, 
and  notes. 

6  Cowlev  V.  Cowlev,  9  Sim.  229;  I'adwick 
V.  Piatt.  11  Beav.  503;  Piilham  v.  Mc- 
Carthy, 1  II  L.  Ca.  703;  .see  also  Blair  v. 
Bromfey,  5  Hare,  542,  553 ;  Moore  r.  Moore, 
17  Ala.  031.  It  seems,  however,  that  in  gen- 
eral an  objection  of  tiiis  kind  if  not  raised 
upon  the  pleadings,  will  not  be  allowed  at 
the  hearii'g.  Eades  v.  Harris,  2  V.  &  C. 
230;  lUlf.ty  v.  King.  1  Keen.  601;  Cashell 
V.  Kelly.  2  Dr.  &  W'.  181  ;  Louis  v.  Meek,  2 
Greene  <  towa),  55;  Murray  r.  Hay,  1  Barb. 
Ch.  59.  But  tlie  Court  may  in  its  discretion, 
and  under  circumstances,  in  such  a  case,  dis- 
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interest  in  the  subject  of  the  suit,  but  their  interests  are  distinct 
*303  *  and  several,  they  will  not  be  allowed  to  sue  together  as  co- 
plaintiffs  ;  ^  thus,  in  Hudsoii  v.  Maddison,'^  where  a  bill  was  filed 
by  five  several  occupiers  of  houses  in  a  town,  to  restrain  the  erection  of 
a  steam-engine,  alleging  that  it  would  be  a  nuisance  to  each  of  them, 
the  V.  C.  of  England  dissolved  an  injunction  obtained  in  the  suit,  upon 
the  ground  that  each  occupier  had  a  distinct  right  of  suit,  and  therefore 
that  the}-  could  not  sue  as  co-plaintiffs.^ 

Now,  however,  the  consequences  of  a  misjoinder  are  by  no  means  so 
serious  as  the}-  were  formerly ;  for,  b}*  the  Chancery  Amendment  Act 
of  1852,  it  has  been  provided  that  "  no  suit  in  the  said  Court  shall  be 
dismissed  b}^  reason  only  of  the  misjoinder  of  persons  as  plaintiffs 
therein,  but  whenever  it  shall  appear  to  the  Court  that,  notwithstand- 
ing the  conflict  of  interests  in  the  co-plaintifis,  or  the  want  of  interest 
in  some  of  the  plaintiffs,  or  the  existence  of  some  ground  of  defence 
affecting  some  or  one  of  the  plaintiffs,  the  plaintiffs,  or  some  or  one  of 
them,  are  or  is  entitled  to  relief,  the  Court  shall  have  power  to  grant 
such  relief,  and  to  modify  its  decree,  according  to  the  special  circum- 
stances of  the  case,  and  for  that  purpose  to  direct  such  amendments,  if 
any,  as  may  be  necessary,  and  at  the  hearing,  before  such  amendments 
are  made,  to  treat  an}-  one  or  more  of  the  plaintiffs,  as  if  he  or  they 
was  or  were  a  defendant  or  defendants  in  the  suit,  and  the  remaining 
or  other  plaintiff  or  plaintiffs  was  or  were  the  only  plaintiff  or  plaintiffs 
on  the  record  ;  and  where  there  is  misjoinder  of  plaintiffs,  and  the  plain- 
tiff having  an  interest  shall  have  died,  leaving  a  plaintiff  on  the  record 
without  an  interest,  the  Court  may,  at  the  hearing  of  the  cause,  order 
the  cause  to  stand  revived  as  may  appear  just,  and  proceed  to  the  deci- 
sion of  the  cause,  if  it  shall  see  fit,  and  give  such  directions,  as  to  costs 
or  otherwise,  as  may  appear  just  and  expedient."  * 

miss  the  bill  as  to  all  the  plaintiffs,  or  only  as  123 ;  Harrison  v.  Hogg,  2  Vesey  J.  323,  328 ; 

to  those  who  are  improperly  joined.     Myers  Brinkerhoff  v.  Brown,  6  John.  Ch.  139,  150- 

V.  Farrington,  18  Ohio,  72.     Where  a  person  153;  Clarkson  v.  De  Peyster.  3   Paige,  320; 

is  made  a  co-plaintiff  improperly,  without  his  Lentilhon  v.  Moffat,  1  Edw.  Oh.  451 ;   Halletl 

privity  or  consent,  the  proper  motion  is  that  v.  Hallett,  2  Paige,  15 ;  Egbert  v.   Woods,  3 

his  name  be  stricken  out,  not  that  the  bill  be  Paige,  517 ;  Van  Cleef  v.   Sickles,  5  Paige, 

dismissed  even  as  to  him      So.  Life  Ins.  &  505;  Bailvw.  Bruton,  8  Wendell,  339 ;  Kay  «. 

Trust  Co.  r.  Lanier,  5  Florida.  110.     It  seems  Jones,   7  J.  J-    Marsh.   37;    Burlingame  v. 

theobjectionof  misjoinder  of  (ilaintiffs  cannot  Hobbs.  12  Gray,  367,  372;  Enians  v.  Emans, 

be   taken   on   a  rehearing      Fowler  v.  Key-  2  Beaslev  (N.  J.),  205. 
nal,  3  M'N.  &  G.  500,  511;  15  Jur.   1019,  2  \2  Sim.  416. 

1021.  ^  But  it  has  been  held  that  two  or  more 

1  Hudson   V.   Maddison,  12  Sim.  410;    5  persons,   having  separate  and  distinct  tene- 

Jur.  1194;    and  see  Powell  v.   (Jockereii,  4  ments  which  are  injured  or  rendered  uninhab- 

Hare,  557,   502;  10  Jur.   243,  where  the  ob-  itable  by  a  common  nuisance,  or  which  are 

jection  was  disallowed ;  and   Miles   y.   Duni-  rendered  le.ss  valuable  by  a  private  nuisnnce, 

ford,  2  Sim.  N.  S.  234  ;  21  L.  J.  Ch.  607,  L.  which  is  a  common  injury  to  the  tenements 

JJ.;  where  the  plaintiff  tiled  a  bill  in  two  of  both,  mav  join  in  a  suit   to  restrain  such 

characters,  in  one  of  which  he  could  not  sue.  nuisance.     Murray  i;.  Ilav,  1    Barb.   Ch.   59; 

[See  infra,  313,  n.  8.]     For  a  case  since  15  &  Putnam  v.  Sweet,"l  Chanil.  (Wis.)  286  ;  [Pet- 

16  Vic.  c.  86.  see  Beechingj;.  Lloyd,  3  Drew.  tibone  v.  Hamilton,  40  Wis.  402.]    The  Court 

227.     See   Merrill    v.    Lake,    16    Ohio,   373;  exerci.ses  a  sound  discretion,  without  adher- 

Oliio  V.  KIlis,  lOOhio,  450;  Poynes  w.  Creagh,  ing    to    an    inflexible  rule,    in    determining 

2  Irish  E((.  190;  Beatyj;.  -ludy,  1  Dana.  103;  whether  there  has  been  a  misjoinder  of  parties 

Boyd  V.  Ilovt,  5  Paige,  05:  Story  Eq.  Pi.  §§  in  Equity. 
279,  530,  531;  Yeatou  v.   Lenox,  8   Peters,  «  15  &  16  Vic.  c.  86,  §  49. 
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The  provision  of  the  Act  is  imperative,  and  does  not  leave  it  to  the 
discretion  of  the  Court  whether  to  dismiss  the  bill  or  not.'' 

*  The  Act  applies  to  the  case  where  a  plaintiff  sues  on  behalf  •304 
of  himself  and  the  others  of  a  class  ;  ^  thus,  where  a  bill  was  filed 
by  one  member  of  a  company  on  behalf  of  himself  and  all  others,  ex- 
cept the  defendants,  praying  an  account  of  the  receipts  and  payments 
of  the  defendants  on  behalf  of  the  company,  and  payment  of  what 
should  be  found  due  to  the  plaintiff,  and  it  appeared  that  tlierc  were 
circumstances  which  made  the  interest  of  some  of  the  persons  purport- 
ing to  be  represented  by  the  plaintif!'  different  from  his,  it  was  held, 
that  the  Court  could,  under  the  above-mentioned  section,  treat  the  ab- 
sent plaintiffs  as  defendants,  and  determine  whether  a  decree  should  be 
made  ;  and,  accordingly,  the  Court  decreed  an  account  giving  lilierty 
to  some  of  the  shareholders  whose  interest  differed  from  the  plaintiffs 
to  attend  the  proceedings  in  chambers.^ 

It  has  been  held,  that  a  misjoinder  of  plaintiffs  is  now  no  objection  to 
a  motion  for  an  injunction  and  receiver,  to  protect  property  in  danger 
of  being  lost  pending  litigation.^ 

6  Clements  v.  Bowes,   1  Drew.   684;   see  see  Williams  v.  Page,  24  Beav.  6G9;  4  Jur. 

also,   for  cases  of  misjoinder  since  the  Act,  N.  S.  102;  Evans  v.  Coventry,  5   De  G.,  M. 

Carter  v.   Sanders,  2  Drew.  248;    Upton  i'.  &  G.  911;  2  Jur.  N.  S.  .557;  see  also  Stupart 

Vanner,  10  W.  R.   99,  V.  C.  K.  ;  Burdick  v.  v.  Arrowsmith,  .3  Sm.  cfe  G.  176;   Williams  v. 

Garrick,  L.  R.  5  Ch.  Ap.  233.     In  Barton  Salmond,  2  K.  &  J.   403;  2  Jur.  N.  S.  251; 

V.  Barton,  3  K.  &  J.  512;  3  Jur.  N.  S.  808,  Gwatkin  v.  Campbell,  1  Jur.  N.  S.  131,  V.  C. 

the  bill  was  not  dismissed  for  misjoinder,  but  W. 

for  want  of  interest  in  the  plaintiffs ;  and  the  2  Clements  v.  Bowes,  1  Drew.  634. 

marginal  note  in  3  K.  &  J.  512  appears  to  be  s  Evans  v.  Coventry,  5  De  6.,  M.  &  G. 

incorrect  in  this  respect.  911 ;  2  Jur.  N.  S.  557. 

1  Clements  v.  Bowes,  1  Drew.  634;  and 
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THE   BILL. 
Section  I.  —  The  different  sorts  of  Bills. 

It  has  been  before  observed  that  a  suit  on  the  Equity  side  of  the 
Court  of  Chancery  is  generally  commenced,  on  behalf  of  a  sul)jeet,  by 
preferring  what  is  termed  a  bill ;  ^  and  that  if  commenced  by  the  Attor- 
ne.y-General  on  behalf  of  the  Crown,  or  of  those  partaking  of  its  pre- 
rogatives, or  under  its  protection,  the  suit  is  instituted  by  information.'^ 
The  form  of  this  bill  and  information  is  now  regulated  by  statute  and 
b}'  the  orders  of  the  Court,  but  the  mode  of  commencing  proceedings 
in  Chancery  has  been  by  bill  since  the  earliest  times.'' 

Bills,  if  they  relate  to  matters  which  have  not  previously  been  brought 
before  the  consideration  of  the  Court,  are  called  original  bills,  and  form 
the  foundation  of  most  of  the  proceedings  before,  what  is  termed,  the 
extraordinary  or  equitable  jurisdiction  of  the  Court  of  Chancery.^  The 
same  form  of  instituting  a  suit  is  also  in  use  in  all  other  equitable  juris- 
dictions in  the  kingdom  except  the  county  courts. 

Besides  original  bills,  there  are  other  bills  in  use  in  Courts  of  Equity, 
which  were  formerly  always,  and  are  still  sometimes,  necessary  to  be 
preferred,  for  the  purpose  of  supplying  any  defects  which  may  exist  in 
the  form  of  the  original  bill,  or  may  have  been  produced  by  events  sub- 
sequent to  the  filing  of  it.  Bills  of  this  description  are  called 
*306  bills  which  are  not  original.  Sometimes  a  *  person,  not  a 
party  to  the  original  suit,  seeks  to  bring  the  proceedings  and 
decree  in  the  original  suit  before  the  Court,  for  the  purpose  either  of 

1  [Ante,  2.  Under  the  Judicature  Act  and  Allen,  572.     [Ante,  p.  2,  n.  0.]     The  juris- 
Orders  of  Court  based  thereon,  the  defendant  diction  of  the  Supreme  Judicial  Court  is  ex- 
may  waive  any  statement  of  claim   by  the  elusive    over   all   actions   in  which  relief  in 
plaintiff.     But,  if  he  fail  so  to  do,  the  plain-  Equity  is  prayed  for.     The  praver  for  relief 
tiff  must,  within  the  time  prescribed,  deliver  gives  jurisdiction  of  the  action,  "and  therefore 
to  the  defendant  a  statement  of  his  complaint,  no   affidavit   for  that  purpose  is  necessary, 
and  of  the  relief  or  remedy  to  which  he  daim.s  Its   character   is   that   of  a  suit   in    Equity, 
to  be  entitled.     And  the  defendant  shall,  in  Stockbridge    Iron    Companv   v.    Cone    Iron 
like  manner,  deliver  to  the  plaintiff  a  state-  Works,  99  Mass.  468:  see  Irvine  v.  Gregorv, 
ment  of  his  defence,  set-off  or  counter-claim.  13  Graj-,  215  ;  Stat.  Mass.  18G5,  c.  179,"  §  V. 
and  the  plaintiff  shall  deliver  a  statement  of  By  Statute  in  Maine  a  bill  in  Equity  mav 
his  reply.     The  rules  prescribed  for  the  form  be  inserted  in  a  writ  to  be  served  as  oth>T 
of  these  statements  are  substantially  those  writs.      Stephenson  v.  Davis,  56  Maine,  73, 
which  are   laid  down    for   correct  Chancery  76. 
pleading,  except  in  requiring  the  statements  2  Ante,  p.  2. 
to   be    divided    into   paragraphs,    numbered  3  Ld.  lied.  8. 
consecutively.     Morgan's  Acts  and  Orders,            4  Story  En.  PI.  5S  16.  22. 
487;  Order  )iIX.]     See  Belknap  f.  Stone,  1 
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obtaining  the  benefit  of  it,  or  of  procuring  the  reversal  of  the  decision 
which  has  been  made  in  it.  The  bill  which  he  prefers  for  this  purpose 
is  styled  a  bill  in  the  nature  of  an  original  bill.^ 

Besides  the  dilfereut  divisions  of  the  bills  here  enumerated,  ori"-inal 
bills  are  usually  divided  into:  1.  Original  bills  praying  relief;  and  2. 
Original  bills  not  praj'ing  relief.^ 

Oiiginal  bills  praying  relief  are  again .  subdivided  into  three  heads  : 
1.  Original  bills  praying  the  decree  of  the  Court  touching  some  right 
claimed  bj'  the  person  exhibiting  the  bill,  in  opposition  to  rights  claimed 
by  the  person  against  whom  the  bill  is  exhibited  ;  2.  Bills  of  interpleader  ; 
and  3.  Certiorari  bills. ^  Original  bills  not  praying  relief,  are  of  two 
kinds  :  1.  Bills  to  perpetuate  the  testiinoii}'  of  witnesses  ;  and  2.  Bills 
of  discovery.^  The  simplicity  of  modern  proceedings,  however,  renders 
the  foregoing  subdivision  of  bills  in  Chancery  comparativclj'  unim- 
portant. 

As  original 'bills  of  the  first  kind  are  those  most  usuall}'  exhibited, 
the  reader's  attention  will,  in  the  present  chapter,  be  principall}'  di- 
rected to  them.  The  other  descriptions  of  bills  will  be  more  particularly 
considered,  when  we  come  to  treat  of  the  practice  of  the  Court  appli- 
cable to  the  particular  suits  of  which  they  are  the  foundation.  Bills 
which  ai'e  not  original,  or  which  are  merely  in  the  nature  of  original 
bills,  will  be  separatelj-  considered  in  a  future  part  of  the  work  ;  but  it 
may  be  here  observed,  that  simple  and  economical  modes  of  supplying 
the  defects  of  original  bills  have  been  provided,  which  will  be  stated  in 
the  proper  place, ^  and  which  have  rendered  bills  which  are  not  original 
of  rare  occurrence. 


Section  II.  —  The  Authority  to  file  the  Bill. 

The  first  step  to  be  taken  by  a  party  who  proposes  to  institute  a  suit 
in  Chancery,  unless  he  intends  to  conduct  the  suit  in  person,  is  to  author- 
ize a  solicitor  practising  in  the  Court  to  commence  and  conduct  it  on 
his  behalf.  It  does  not  seem  to  be  necessary  that  such,  authority 
should  be  in  writing,®  although  it  would,  perhaps,  *  be  better  *307 
that  a  solicitor,  before  he  commences  a  suit,  should  be  in  pos- 
session of  some  written  authority  for  that  purpose  ;  as  if  he  is  not,  the 
onus  of  the  proof  of  the  authority  will  be  cast  on  him.^  In  order  to 
warrant  a  solicitor  in  filing  a  bill,  the  authority,  be  it  in  writing  or  by 

1  Ston'  Eq.  PI.  §§  16,  20,  21.  authority  required  in  the  case  of  a  hill  hv  a 

2  Ld.  "Red.  34,  37,  51;  Storv  Eq.  PI.  public  company,  see  East  Pant  Miniiif,'  Com- 
§5  17-19.                                             "  panv  v.  Merrvweathcr,  10  .lur.   N.  S.  ]2:il; 

3  Ld.  Red.  31,  37,  48,  50.  13  \V.  R.  216,"  V.  C.  W.;    2   H.  &   M.  254  ; 

4  Ld.  Red.  51,  53,  54.  Exeter  &  Crediton  Railway  Co.  r.  HuUcr,  5 

5  Po.f^Chap.  XXXIIL;  and  see  15  &  16  Railway  Co.  211.  For  forms  of  authority  to 
Vic.  c.  80,  §§  52,  53.  sue  or  tlcfend,  see  Vol.  HI. 

6  Lord  V.  Kellett,  2  M.  &  K.  1.  As  to  i  Pinner  w.  Knij^ht.s,  6  Rcav.  174;  Hood 
revocation  of  the  authority,  see  Freeman  v\  v.  Phillips,  ib.  176;  Maries  v.  Maries,  23  L. 
Fairlie,  8  L.  J.  Ch.  44,  V.  C  E.     For  the  J.  Ch.  154,  V.  C  \V. 
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parol,  ought  to  be  special ;  and  it  has  been  held  that  a  general  authority 
to  act  as  solicitor  for  a  part}',  will  not  be  sufficient  to  warrant  his  com- 
mencing a  suit  on  his  behalf:-  although,  under  a  general  authority,  a 
solicitor  may  defend  a  suit  for  his  client.^ 

The  rule  which  requires  a  solicitor  to  be  specially  authorized  to  com- 
mence a  suit  on  behalf  of  liis  client,  applies  as  well  to  cases  where  the 
party  sues  as  a  co-plaintiff,*  as  to  cases  where  he  sues  alone ;  and  even 
to  cases  where  his  name  is  merely  made  use  o^  pro  forma.  In  Wilson  v. 
Wilson,^  Lord  Eldon  said,  "I  cannot  agree  that  making  a  person  a 
plaintiff  is  onl}'  projhrmd,  and  I  am  disposed  to  go  a  great  wa}'  in  such 
cases  :  for  it  is  too  much  for  soUcitors  to  take  upon  themselves  to  make 
persons  parties  to  suits  without  a  clear  authority ;  there  are  very  great 
mischiefs  arising  from  it."  Now,  as  we  have  alread}-  seen,  before  the 
name  of  an}'  person  is  used  in  any  suit  as  next  friend  of  an}'  infant, 
married  woman,  or  other  party,  or  as  relator  in  any  information,  such 
person  must  sign  a  written  authority  to  the  solicitor  for  that  purpose, 
and  such  authority  must  be  filed  with  the  bUl  or  information.® 

If  a  solicitor  files  a  bill  in  the  name  of-  a  person  without  having  a 
proper  authority  for  so' doing,  the  course  for  such  person  to  pursue,  if 
he  wishes  to  get  rid  of  the  suit,  and  is  the  sole  plaintiff,  is  to  move  that 
the  bill  may  be  taken  off  the  file,"  or  dismissed*  with  costs,  to  be  paid 
by  the  plaintiff;  and  that  the  solicitor  who  filed  the  bill  without 
*308  authority  may  be  ordered  to  pay  to  the  defendants  *  their  costs 
of  the  suit,  or  to  repay  such  costs  to  the  plaintiff  in  case  he  pays 
them  ;  and  may  be  also  ordered  to  pay  the  plaintiff's  costs  of  the  ai)pli- 
cation,  and  his  incidental  expenses,  as  between  solicitor  and  client.^ 
The  same  course  should  be  pm-sued  where  there  are  several  plaintiffs, 
and  all  repudiate  the  suit.  But  where  one  or  more  of  several  plaintiffs 
desire  to  withdraw  from  the  suit,  they  should  move  that  their  names 
may  be  struck  out  of  the  bill,  and  that  the  solicitor  who  has  unauthor- 

2  Wilson  V.  "Wilson,  1  J.  &  W.  457;  see  6  15  &  16  Vic.  e.  86,  §  11.  anfe,  pp.  1.3, 
also  Dundas  v.  Dtitens,  1  Ves.  J.  196,  200;  69,  110.  In  a  pressiiiir  case,  an  information 
2  Cox.  2-35,  241;  Bligh  v.  Tredgett,  5  De  G.  was  allowed  to  be  tiled  witliout  tlie  aiitliority, 
&  S.  74;  1.5  .Tur.  1101;  Bowley  v.  Sevmour,  on  the  undertalcing  of  the  solicitor  to  file  it 
14  Jur.  213,  V.  C  E.;  Re  Manbv,  3  Jur.  N.  the  next  dav.  Attornev-General  v.  Miirrav, 
S.  259;  S.  C.  nom.  Norton  v.  Cooper,  3  .Sm.  13  W.  It.  65,  V.  C.  K.  "  As  to  the  lialiihty  of 
&  G.  375;  and  see  Solley  v.  Wood,  16  Beav.  a  person  whose  name  is  used  as  next  friend 
370,  where  it  was  held  that  an  authority  given  without  authority,  whether  orisjiiially  or  in 
to  a  country  solicitor  is  sufficient  to  warrant  the  place  of  one  deceased,  see  Bligh  v.  Tred- 
his  town  agent  in  filing  a  bill.  ^ett,  5  De  G.  &  S.  74;  15  Jur.  1101;  Ward 

3  Wright  V.  Castle,  3  Mer.  12.  v.  Ward,  6  Beav.  251. 

*  Where  a  suit  is  commenced  in  the  names  "  .Jerdein  u.  Bright,  10  W.  R.  380,  V.  C. 

of  several  persons  b}' their  solicitor,  the  Court  W.;    Palmer  v.  Walesby,  L.  R.  3   Ch.   Ap. 

will    not    inquire    whether    such    suit    was  732. 

authorized  by  all,  unless  some  of  them  object  *  Wri^t  v.  Castle,  3  Mer.  12;  Allen  v. 

to   the   proceedings,    or    the    adverse   party  Bone,   4  Beav.   493 ;    Crossley  v.   Crowther, 

shows   affirmatively   that    the  suit  is   com-  9   Hare,  384;    Atkinson  v.  Abbot,  3  Drew. 

menced  and  carried  on  in  the  names  of  some  251. 

of    the   parties    without    authurity.      Bank  1  Wright??.  Castle,  3  Mer.  12;  Palmer  v. 

Commissioners  v.  Bank  of  Buffalo,  6  Paige,  Walesbv,  L.  R.  3  Ch.  Ap.  7-32;  and  .see  the 

497.  order  in  Allen  v.  Bone,   Seton,  852,  No.  1. 

6  1  J.  &  W.  458.  For  form  of  notice  of  motion,  see  Vol.  III. 
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izcdl}-  used  their  names  may  be  oixlcred  to  pay  their  costs  of  the  suit, 
and  the  costs  of  the  application.^ 

The  motion  in  either  case  must  be  supported  l)^-  an  aflidavit  of  the 
respective  applicants  themselves,  that  the  bill  has  been  lUed  without 
any  authority  from  them.^  To  avoid  the  effect  of  such  an  application, 
the  solicitor  against  whom  it  is  made  must  show  distinctly',  upon  affida- 
vit, that  he  had  a  special  authority  from  the  party  moving  to  institute 
the  suit ;  and  it  will  not  be  sufficient  to  assert  generally,  in  opposition 
to  the  i)laintiir's  aflidavit,  that  authority  had  been  given.  In  Wright  v. 
Castle,*^  the  affidavit  of  the  plaintiff  was  met  by  another  on  the  part  of 
the  solicitor,  stating  that  an  action  had  been  brought  by  the  defendant 
against  the  plaintiff,  on  certain  promissory  notes  :  to  restrain  proceed- 
ings in  which  action  the  bill  had  been  filed,  although  not  by  the  express 
du-ections  of  the  plaintiff,  3'et  in  the  course  of  business,  and  by  virtue 
of  a  general  authorit}',  as  the  plaintiff's  solicitor;  but  Lord  Eldon  did 
not  consider  such  authorit}'  sufficient. 

Notice  of  the  intended  motion  must  be  given  to  the  solicitor  who  filed 
the  bill ;  and  where  one  or  more,  but  not  all,  the  plaintiffs  move,  notice 
must  also  be  served  on  the  co-plaintiffs,  and  on  the  defendants,  whose 
costs  of  appearance  are  usually  ordered  to  be  paid  by  the  solicitor,  if 
the  motion  succeeds.^  Where  the  sole  plaintiff  applies,  service  on  the 
defendants  is  unnecessary,  at  least  before  decree  ;  and  in  a  recent  case 
their  costs  of  appearing,  where  improperly  served,  had  to  be  borne  by 
the  plaintiff  personall}'.® 

The  motion  should  be  made  as  soon  as  possible  after  the  plaintiff  has 
become  acquainted  with  the  fact  of  the  suit  having  been  instituted  m 
his  name :  fqr  although,  as  between  him  and  the  solicitor,  the 
mere  fact  of  the  plaintiff  having  neglected  to  move  that  *  his  *309 
name  should  be  struck  out  from  the  record  will  not  exonerate 
the  solicitor ;  ^  yet,  as  between  the  plaintiff  and  the  other  parties,  the 
Court,  if  there  has  been  delay  on  his  part  in  making  such  appUcatiou, 
wUl  not  generally  dismiss  the  bill,  but  will  so  frame  the  order  as  not  to 
prejudice  any  of  the  parties  to  the  cause. ^  The  last  observation  applies 
more  especiall}-  to  cases  where  the  person  whose  name  has  been  used 
without  due  authorit}-,  is  co-plaintiff  with  others  :  for  it  can  scarcely 
happen,  where  he  is  sole  plaintiff,  that  defendants  should  have  an  in- 
terest in  resisting  an  application  to  dismiss  the  bill  with  costs  (except 

2  Tabbernor  v.  Tabbernor,  2  Keen,  679.  Seton,  853:  Ilnod  r.  Phillips,  6  Bcav.  176; 

For  tlie  order  in  that  case,  see   Seton,  853,  Pinner  v.  Knights,  ib.  174. 
No.  2;  and  see  Wilson  v.  Wilson,  1  .J.  c^-  W.  6  Jerdein  v.  Bright,  10  W.  R.  380,  V.  C. 

457;   I'inner  v.  Knights,  6  Beav.  174;  Hood  W. 

V.  Phillips,  ib.  176;  see  also  Malins  v.  Green-  1  Hall  v.  Laver,  1  Hare,  571 ;  5  Jiir.  241; 

war,  10  Beav.  564;  12  Jur.  66,  319,  where  a  see  also  Burge  t:  Brutlen,  2  Hare,  373  ;   7 

solicitor  was  ordered  to  pay  the  costs  of  un-  Jur.  988,  as  to  the  lien  of  a  solicitor  upon  a 

authorized  proceedings  in  the  Master's  office,  fund  recovered  in  the  cause, 
on  behalf  of  creditors.     For  form  of  notice  of  ^  Titterton  i-.  Osborne,  1  Dick.  350;  and 

motion,  see  Vol.  HI.  see  Tarbuck  v.  Tarbuck,  6  Beav.  134;  Pinner 

8  For  form  of  affidavit,  see  Vol.  HI.  v.  tonights,  ib.  174;    Hood  v.  Phillips,  ib. 

*  3  Mer   12.  176 ;  Bligh  v.  Tredgelt,  5  De  G.  &  S.  74;  15 

6  Tabbernor  v.  Tabbernor,  2  Keen,  679;  Jur.  1101. 
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indeed  after  decree)  ;  but  where  he  is  co-plaintiff,  it  frequentl}-  happens 
that  dismissing  the  bill  would  interfere  with  the  interest  of  the  other 
plaintiffs,  or  diminish  the  security  of  the  defendants  for  costs  :  in  such 
cases,  the  motion  will  usually  be  saved  to  the  hearing,  and  then  the  so- 
licitor will  be  ordered  to  pay  all  the  costs  and  expenses  of  the  party 
whose  name  has  been  used  without  authority.'  And  further  than  that, 
the  solicitor  was,  in  the  case  of  Dundas  v.  Dutens,*  ordered  to  pa}'  to 
the  defendants  the  difference  between  taxed  costs  and  their  costs  and 
expenses. 

Where  a  co-plaintiff  was  not  apprised  that  his  name  had  been  made 
use  of  without  his  authority  till  after  the  bill  had  been  dismissed  with 
costs,  and  he  was  served  with  a  subpoena  to  pay  them,  Lord  Eldon,  upon 
motion,  ordered  the  solicitor  to  pay  to  the  defendant  the  costs,  which 
had  been  ordered  to  be  paid  by  the  plaintiffs  to  the  defendant ;  and  also 
to  pay  to  the  plaintiff  who  made  the  application  his  costs  of  the  appli- 
cation, as  between  solicitor  and  client.^  Hy  the  order  made  upon  that 
occasion,  the  solicitor  was  ordered  to  pay  the  whole  costs  to  be  paid  by 
all  the  plaintiffs  to  the  defendants  ;  but  he  was  to  be  at  liberty  to  make 
an}'  application  as  to  those  costs,  as  against  the  other  plaintiffs,  as  he 
should  be  ad\'ised.® 

As  connected  with  this  subject,  it  may  be  noticed  here,  that  in  cer- 
tain cases  it  is  necessary,  before  a  suit  is  commenced,  to  obtain  the 
sanction  of  the  Court  to  its  institution.  The  cases  in  which  this  is 
most  usualh"  done,  are  those  in  which  the  suit  contemplated 
*310  *  is  for  the  benefit  of  an  estate  which  is  already  the  subject  of  a 
proceeding  in  Court,  and  the  expenses  of  which, are  to  be  paid 
out  of  such  estate.  Thus,  where  there  is  a  suit  pending  for  the  admin- 
istration of  assets,  and  it  becomes  necessary,  in  order  to  get  in  the 
estate,  that  a  suit  should  be  instituted  against  a  debtor  to  the  estate,  it 
is  usual  for  the  personal  representative,  pre\nously  to  filing  a  bill,  to 
appl}',  in  the  administration  suit,  for  the  leave  of  the  Court  to  exhibit  a 
bill  for  that  purpose.  And  so  where  a  suit  has  been  instituted  for  wind- 
ing up  partnership  accounts  upon  a  dissolution,  and  a  receiver  has  been 
appointed  to  collect  the  outstanding  effects  :  if  it  is  necessarv,  in  order 
to  recover  a  debt  due  to  the  partnership,  that  the  receiver  should  insti- 
tute a  suit  for  that  purpose,  application  should  be  made  to  the  Court, 
on  the  part  of  some  of  the  parties,  that  the  receiver  may  be  at  liberty 
to  file  the  necessary  bill  in  the  names  of  the  partners.  It  is  to  be 
observed  that,  in  all  such  cases,  the  Court  would  not  formerly  direct  the 

8  See  Dundas  v.  Dutens,  2  Cox,  235,  241 ;  251 ;  Bligh  v.  TredRett,  5  De  G.  &  S.  74;  15 

1  Ves.  J.  196.  Jur.  1101 ;  Re  Manby,  3  Jur.  N.  S.  259 ;  S. 

4  1  Ves.  J.  200.  C.  noni.  Norton  v.  Cooper,  3  Sin.  &  G.  375. 

5  Wade  V.  Stanley.  1  J.  &  W.  674.  In  Hall  v.  Bennett.  2  S.  &  S.  78,  where  the 
8  S.  C.  Kecr.  Lib.'B.  1819,  fo    18-J5.     For  bill  had  been  dismissed  with  costs  for  want 

other  cases  where  a  i)laintiff,  or  a  next  friend,  of   prosecution,   the  plaintiffs  solicitor  was 

has  applied  to  be  relieved  from  orders  for  ordered  to   pay  the   defendant's   costs:    the 

payment  bv  them  of  money  or  costs,  without  plaintiff  havinfi  absconded  before  suit,  and 

tlieir    knowledge  of  the   suit,  .see   Hood  v.  never  authorized  or  sanctioned  it. 
rhiUips,  6  BeaT.  176  ;    Ward  v.  Ward,  ib. 
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institution  of  such  a  suit  upon  motion,  altiiough  supported  bj^  affidavits, 
without  previously  referring  it  to  the  Master  to  inquire  wliether  it  would 
be  for  the  benefit  of  the  parties  at  whose  joint  expense  it  was  to  be : 
unless  the  other  parties  interested,  being  of  age,  and  competent  to  coni 
sent,  chose  to  waive  such  reference.^  Now,  however,  the  proper  mode 
of  application  for  orders  of  this  description  is  by  summons  at  Cham- 
bers,- supported  by  affidavit  or  other  evidence  of  the  facts  from  Avhich 
the  Judge  can  determine  whether  the  proposed  suit  is  proper  to  be 
instituted  ;  and  the  opinion  of  an  Equity  barrister,  in  actual  practice,  is 
usually  required,  that  there  is  a  good  ground  of  suit. 

In  the  same  manner,  where  the  property'  of  an  infant  is  the  subject  of 
a  suit  already  depending,  and  it  becomes  necessary  that  another  suit 
should  be  instituted  on  behalf  of  the  infant,  it  is  usual,  before  any  steps 
are  taken  in  it,  to  obtain  in  Chambers,  on  summons,-  an  order  sanction- 
ing such  contemplated  proceedings  as  being  for  the  benefit  of  the  infant.' 
It  is  to  be  observed,  however,  that  such  order  can  only  be  made  where 
the  property  of  the  infant  is  already  subject  to  the  control  and  disposi- 
tion of  the  Court  in  another  suit ;  and  that  in  ordinary  cases,  where  a 
person  commences  an  original  proceeding  on  behalf  of  an  infant  as  his 
next  friend,  he  is  considered  as  taking  upon  himself  the  whole  resi^on- 
sibility  of  it ;  nor  will  the  Coui*t,  either  before  or  after  the  commence- 
ment of  the  proceeding,  direct  an  inquiry  whether  it  will  be  for  the 
infant's  benefit,  at  the  instance  of  the  next  friend  himself  (unless  in 
cases  where  there  are  two  or  more  suits  brought  by  different  next 
friends  for  the  same  object)  :  although,  as  we  *  have  seen,  it  will  *311 
sometimes  do  so  at  the  instance  of  other  parties.^ 

It  has  been  .before  stated,  that  the  committee  of  the  estate  of  an  idiot 
or  lunatic  ought,  previously  to  instituting  a  suit  on  his  behalf,  to  obtain 
the  sanction  of  the  Lord  Chancellor  or  Lords  Justices  to  the  proceed- 
ing ;  "^  and  that  in  the  case  of  suits  by  the  assignees  of  bankrui>ts,  it  is 
necessary,  previously  to  instituting  the  suit,  to  procure  the  sanction  of 
the  Court  of  Bankruptcy.^  And  in  like  manner,  before  a  suit  can  be 
instituted  on  behalf  of  a  charit}^,  unless  by  the  Attorney-General,  the 
sanction  of  the  Charity  Commissioners  must  be  obtained.* 

It  is  to  be  observed  that,  with  respect  to  all  the  above-mentioned 
cases,  in  which  it  is  stated  to  be  right,  previousl}'  to  the  institution  of  a 
suit,  to  obtain  the  proper'  sanction,  the  omission  to  obtain  such  sanction 
is  not  a  gi'ound  upon  which  a  defendant  to  the  suit  can  object  to  its 
proceeding. 

1  Musgrave  v.  Medex,  3  V.  &  B.  167.  ^  Havinp:  repard  to  the  words  of  tlie  17tli 

2  For  iform-s  of  summons,  see  Vol.  III.  section  of  the  Charitable  Trusts   Act  above 
8  See  (77i(e,  p.  80.  referred  to,  it  would  seem  d()ul)tful  wliether 

1  Ante,  pp.  71,  80.  the  want  of  sanction  would  not  be  an  objec- 

2  An^t,  p.  85.  tion  which  a  defendant  niif,'ht   take  to   the 

3  Ante,  p.  05.  suit's   proceeding.     [See    Hraund  v.  Earl  of 

4  16  &  17  Vic.  c.  1.37,  §  17;  see  post,  Chap.  Devon,  L.  K.  3  Ch.  App.  800;  In  re  LUter's 
XLV.  §  2,  Charitable  Trusts  Acts.  Hospital,  6  De  G.,  M.  i*  G.  104.] 
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Section  III.  —  By  whom  Prej^ared. 


'  The  solicitor  being  duly  authorized,  the  next  step  in  the  institution 
of  a  suit  is  to  have  the  bill  properly  prepared.  The  duty  of  drawing 
the  bill  ought,  strictly,  to  be  performed  by  the  solicitor,  -who  is  allowed 

a  fee  for  so  doing ;  '^  but  as  the  rules  of  Court  recjuire  that  the 
*312     draft  should  be  signed  by  counsel,^  and  as  *  much  of  the  success 

of  the  suit  may  depend  upon  the  manner  in  which  the  bill  is 
framed,  it  has  been  found  more  convenient  in  practice  that  the  bill 
should  be  prepared  as  well  as  signed  by  counsel ;  and  accordingly, 
except  in  particular  cases,  instead  of  the  draft  of  the  bill  being  pre- 
pared by  the  solicitor,  and  laid  before  counsel  for  his  perusal  and  sig- 
nature, the  instructions  to  prepare  the  bill  are  generally,  in  the  first 
instance,  laid  before  the  counsel,  who  prepares  the  draft  from  those 
instructions,  and  afterwards  atfixes  his  signature  to  it.^  If  neither  the 
draft  of  the  l>ill  nor  tlie  print  or  engrossment  of  it  be  signed  by  counsel 
before  the  bill  is  liled,  or  the  liand  be  counterfeit  or  disowned,  the  bill 
will  be  dismissed  on  the  defendant's  demurrer  or  motion.^     Thus,  in 

6  ReRul.  to  Ord.  2d  Sched. 

7  Ord.  VIII.  1,  2;  Storv  Kq.  PI.  §§  47, 
269;  1  Smith  Ch.  Pr.  (2d  Am.  cd.)  Ki6 ; 
Avckbourn  Ch.  Pr.  (Lond.  ed.  1844)  5,  G; 
Coop.  Eq.  PI.  18;  Davis  v.  Uavis,  4  C.  F. 
Green  (N.  .1.1,  180;  Wrii^ht  v.  Wri.dit,  4 
Halst.  Cli.  (N.  J.)  15-3;  Chancery,  Kule  l,of 
New  Jersey,  2  McCarter,  513 ;  Hatch  v. 
Eustaphieve,  1  Clarke,  C3;  see  Belknap  v. 
Stone,  1  Allen.  572,  574;  Burns  v.  Lynde,  G 
Allen,  -SOo.  The  sitjninfj  on  tlie  back  of  the 
bdl  is  sufficient.  Dwight  v.  Hiimphrevs,  3 
Mclxjan,  104.  The  24th  Equity  Rule  o'f  the 
United  States  Supn'me  Court  expressly  re- 
quires the  sii^iiature  of  counsel  to  the  bill, 
"  which  shall  be  considered  as  an  aflirmation 
on  his  part,  that  upon  the  instructions  t^iven 
to  him,  and  the  case  laid  before  him,  there  is 
good  fjcriiund  for  suit,  in  the  manner  in  which 
it  is  framed."  Where  a  corporation  is  plain- 
tiff, the  bill,  if  not  a  sworn  one,  is  drawn  in 
the  name  of  the  corporation,  by  its  chartered 
title,  and  signed  by  counsel.  In  cases  where 
the  bill  is  to  be  sworn  to,  it  should  be  signed 
by  the  officer  making  the  oath.  1  HofT.  Ch. 
Pr. 'JG;  1  Harbour  Ch.  Pr.  44 ;  [Dickinson's 
Ch.  Pr.  103,  note].  The  l)ill  need  not  be 
under  the  corporate  seal ;  that  it  is  the  bill  of 
the  corpr)ration  is  sufficiently  vouched  fwr  by 
the  signature  of  the  solicitor,  whose  authority 
need  not  be  exhibited.  George's  Creek  Co. 
V.  Detmold,  1  Md.  Ch.  Dee.  371.  If,  how- 
ever, the  plaintiff  manages  his  cause  in  per- 
son, as  he  may,  the  bill  must  be  signed  by 
him  ;  and,  in  such  case,  it  would  appear  that 
a  bill  need  not  be  signed  bv  counsel.  See  1 
Hoff.  (^h.  Pr.  97.  'I  he  rules  include  infor- 
mations, see  Prel.  Ord.  10  (4).  The  signa- 
ture of  the  Attorney -General  is  required  to 
an  information,  and"  to  an  amendnu  lit  of  it, 
in  addition  to  the  signature  of  the  counsel 
who  settles  the  draft.     In  Attorney-General 


V.  Fellows,  1  J.  &  W.  254,  an  amended  infor- 
mation was  ordered  to  be  taken  oflT  the  file, 
because  it  had  not  been  sanctioned  by  the 
Attorney-General,  though  lie  had  signed  the 
original  information.  For  forins  of  notice  of 
motion  in  such  case,  see  Vol.  HI. 

1  The  bill  must  be  signed  by  counsel.  The 
mere  signature  of  counsel  by  another  person 
is  not  a  compliance  with  the  rule,  either  in 
spirit  or  letter.  Counsel,  before  annexing 
his  name  to  a  bill,  should  have  perused  it,  or 
been  informed  of  its  contents  in  such  manner 
as  would  sati>fy  him  that  he  might  certify 
that  the  bill  stated  a  case  in  which  the  plain- 
tiff might  be  entitleil  to  relief,  si^t  forth  with 
so  much  regard  to  the  essential  rules  nf  plead- 
ing, and  firaying  relief  in  such  manner  as  to 
entitle  it  to  the  consideration  of  the  Court. 
Per  Chancellor  Zabriskie,  in  Davis  v.  Davis, 
4  C.  E.  Green  (N.  .1.),  180,  181;  [but  the 
signature  liy  counsel  in  the  firm  name  will  be 
good.  Hampton  v.  ( 'oddingtoii,  1  S;ew.  Kq. 
557.  And  the  signing  on  the  l)a(k  ot'  the  bill 
is  sufficient.  Dwight  v.  Humphreys,  2  Mc- 
U'an,  104.]  See  Kule  24  of  the  I^iuity  Rules 
of  the  United  States  Supreme  (,'ourt.  [In 
the  practice  of  Michigan,  in  which  State  all 
solicitr)rs  are  also  counsel,  a  bill  signed  by  a 
solicitor  is  not  demurrable  for  want  of  the 
signature  of  counsel.  Henry  v.  Gregory,  29 
Mich.  fi8.  In  Tennessee,  and  perhaps  in 
other  States,  the  lawyer  who  signs  pleadings 
in  Chancery  usually  designates  himself  as 
solicitor,  i  Hicks'  Man.  Ch.  Pr.  40.  See 
Puterl).  Ch.  Pr.  59.     Infnt,  7-32.] 

2  Davis  V.  Davis,  4  C.  E.  <Jr('en  (N.  J.), 
180;  Carey  v.  Hatch,  2  Edw.  Ch.  190.  It 
cannot  be  signed  afterwards  without  an  order 
of  Court  Partridge  v.  .Jackson,  2  Edw.  VAi. 
520.  The  want  of  the  signature  of  counsel  is 
a  defect  which  requires  an  uiiiendinent. 
Wright  V.  Wright,  4  Halst.  Ch.  (N.  J.)  153. 
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Ktrkhy  v.  Burton ^^  a  dcinurn  r  was  allowed  U)  an  amonded  bill,  because 
the  name  of  counsel  did  not  appear  to  the  bill ;  and  if,  upon  in8j)cctiou 
of  tlu>  record  or  an  office  copy,  the  name  of  counsel  does  not  appear 
Bubscribcd  to  the  bill,  the  Court  will,  of  its  own  accord,  order  it  U)  be 
taken  off  the  file.* 

The  usual  course,  however,  in  such  a  case,  appears  to  ])e  for  the 
defendant  to  move  that  the  bill  may  be  taken  otT  the  file,  and  that  the 
costs  may  be  paid  by  the  plaintiff. *  If,  upon  such  a  motion  any  doubt 
arises  whether  the  draft  of  the  bill  was  signed  by  coiuiscl  or  not,  the 
Court  may  direct  an  inquiry  into  the  fact ;  and  if  it  appears  that  it  was 
not  signed  b}-  counsel,  the  l)ill  will  be  ordered  to  be  taken  off  the  file, 
and  the  plaintiff  directed  to  pay  the  defendant  his  costs.*  A  motion  to 
tiike  the  bill  off  the  file,  with  costs,  may  also  be  made  where  the  draft 
has  been  altered  aft<^r  it  was  signed  by  counsel.'^ 

Where  it  ai)i)eared  that  a  solicitor  had  forged  a  counsel's  name  to  a 
pleading,  he  was  fined  20/.,  and  committed  till  the  fine  was  paid;  the 
party  for  whom  he  acted  was  also  fined  100/.* 

*  Where  the  same  counsel  who  signed  the  draft  of  the  original  *313 
bill  amends  his  former  draft,  which  has  his  signature,  it  is  not 
necessary  that  he  should  sign  the  draft  again,  as  the  signature  will  be 
applied  as  well  to  the  amendment  as  to  the  former  draft ;  nor  is  it  nec- 
cfisar}'^  that  there  should  be  a  second  signature  to  the  record.  But  if 
the  amendments  are  made  by  another  counsel,  then  it  is  necessary 
that  th(!re  should  be  a  second  signature.^  The  usual  practice,  how- 
ever, is  for  counsel  in  all  cases  to  re-sign  the  draft,  whenever  he 
amends  it.'^ 

By  one  of  thp  orders  of  the  Court,  it  is  ordered,  that  no  counsel  shall 
sign  an}'  bill,  answer,  or  other  pleading,  unless  it  be  drawn,  or  at  least 
perused,  by  himself,  before  it  is  signed  ;  and  that  counsel  shall  take 
care  that  deeds,  writings,  or  records  be  not  unnecessarily  set  out 
therein,  in  hcec  verba;  but  that  so  much  of  them  only  as  is  pertinent 
and  material  be  set  out  or  stated,  or  the  effect  and  substance  of  so  much 
of  them  onl}-  as  is  pertinent  and  material  be  given,  as  counsel  may  deem 
advisable,  without  needless  prolixity;  and  that  no  scandalous  matter 
be  inserted  therein.* 

8  5  Mad.  378.  Praithwaite's  Pr.  ."504;  sfio,  however,  Burch 

*  Froiuli    f.     Dear.    5   Vcfcv,    .547,    hhO.  v.  Kuli,  1  K.  &  M.  150,  158. 
Wliero  till'  plaintiff  difcovers,  before  appear-  '^  Where  the  ameridnients  proposed  to  be 

aiice.  Ihiit  ((mnsel's  iiMiie  has  been  (imitted  made  in  the  bill  are  merely  of  clerical  error;* 

t<i  the  bill  as  lili'd.  he  should  obtain  an  order  in  names,  dates,  or  sums,  and  such  errors  an^ 

of  coursi',  on   motion   or  petition,  to  amend,  Bpecilied  in  the  order  authoriziuf;  the  amend- 

and  then  add  the  name  to  the  bill.     As  to  an  ments.    the     signature    of    counsel    to    such 

omission  to  print  flic  sifrimture,  see  Coppeard  amendments  is  not  required  ;  Braithwaite's 

f.  Mavbew,  '2-2  1,.  .1.  Ch   408,  M.  li.  Pr.  .(04. 

f'  I'or  form  of  notice  of  motion,  see  Vol.  «  Ord.  VIII.2:  see  Davis  f.  Davis,  4  C.  E. 

in  Green    (N.   J.),  180,  181  ;   Hood    v.   Irwin.  4 

c  Dillon   V.  Francis,   1    Dick.  08;    Pitt   v.  .John.  Ch.  4:!7 ;  '24th,  2(ith,  and  27th  V.i{nity 

M.a<kl<w,  1  S.  it-  S.  l.'iO,  n.  Rules  <if   the  I'nited    Slates  Supreme  Court. 

7  'Proui.  r.  Ricardo,  i;t  W.  R.  147,  L.  C.  (stated  in  note  to  Story  K(i.  PI.  §  200.     [See, 

8  Whitlotk    (•.    Marriot,   1    Dick.  10;    and  for  a  case  of  i)roli.\ity,  under  the  .ludicature 
sec  Bull  r.  (Irillin,  2  Anst.  .50;}.  Act  and  the   New  Rules,  Duvy  v.  Garrett,  7 

1  Webster  v.  Threlfall,   1   S.  &  S.   135;       Ch.  Div.  473.] 

29y 


*314  THE  BILL. 


Section  IV.  —  The  Matter  of  the  Bill. 

An  original  bill  in  Chancery  is  in  the  nature  of  a  declaration  at  Com- 
mon Law,^  or  of  a  libel  and  allegation  in  the  Spiritual  Courts.^  It  was, 
in  its  origin,  nothing  but  a  petition  to  the  King,  which,  after  being 
presented,  was  referred  to  the  Lord  Chancellor,  as  the  keeper  of  his 
conscience  ;  ®  and  a  bill  still  continues  to  be  framed  in  the  nature  and 
■  style  of  a  petition  :  though  it  is  now,  in  the  first  instance,  generally  ad- 
dressed to  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commission- 
ers for  the  custody  of  the  Great  Seal.'^ 

Where  a  bill  pra^'S  the  decree  of  the  Court,  touching  rights  claimed 
by  the  person  exhilnting  it,  in  opposition  to  rights  claimed  b}'  the  per- 
son against  whom  it  is  exhibited,  it  must  contain  a  statement  showing 
the  rights  of  the  plaintiff  or  person  exhibiting  the  bill,  by  whom  and 
in  what  manner  he  is  injured,  or  in  what  he  wants  the  assistance 
*314  of  the  Court, ^  and  in  all  cases,  the  bill  must  *  contain,  as  con- 
cisely as  may  be,  a  narrative  of  the  material  facts,  matters,  and 
circumstances  on  which  the  plaintiff  relies,^  and  must  pray  specifically 
for  the  relief  the  plaintiff  ma}*  conceive  himself  entitled  to,  and  also 
for  general  relief.^  This  statement  and  prayer  form  the  substance 
and  essence  of  every  bill ;  ^  and  before  entering  more  in  detail  into  the 
consideration  of  the  form  of  a  bill,  the  reader's  attention  should  first  be 
drawn  to  cei-tain  general  rules  and  principles  by  which  persons  fram- 
ing bills  ought  to  be  guided  in  the  performance  of  their  task. 

In  the  first  place  it  is  to  be  observed,  that  every  bill  must  show 
clearl}'  that  the  plaintiff  has  a  right  to  the  thing  demanded,  or  such  an 
interest  in  the  subject-matter*  as  gives  him  a  right  to  institute  a  suit 

4  3  Bl.  Com.  442.  i  Mass.  Genl.  Stats,  c.  113,  §  3;  Mass.  Ch. 

6  3  Bl.  Com.  442;  Gilb.  For.  Rom.  44.  Pr.  Rule  4;  Boynton  v.  Barstow,  38  Maine, 

6  See  1  Spence,  Eq.  .Jur.  33.5  et  seq. ;  1  Ld.  577.  As  to  the  remedy  for  verboseness  in  a 
Camp.  Chancellors,  Intro,  ib.  266,  342.  bill,  .see  Williams  v.  Se.xton,  19  Wis.  42. 

7  Coop.  Eq.  PI.  3.  2  15  &  16  Vic.  c.  86,  §  10. 

8  [It  should  contain  every  averment  neces-  ^  An  application  to  the  Court  for  relief  in 
sarv  to  entitle  the  plaintiff  to  be  entertained  Equity,  which  does  not  contain  a  prayer  for 
in  a  Court  of  Equity.  Vanbibber  v.  Beirne,  process  to  be  served  on  the  defendant,  or 
6  W.  Va.  168.  But  it  need  not  contain  a  conclude  with  a  general  interrogatory,  may 
specific  allegation  of  the  grounds  of  relief;  it  be  regarded  as  a  bill;  and,  if  properly 
is  sufKcient  if  the  grounds  can  be  reasonably  amended,  relief  may  be  granted  upon  it. 
deduced  from  the  facts  stated.     Knox  v  Gye,  Belknap  v.  Stone,  1  Allen,  572. 

15  W.  R.  628.]  Hce  pust.  "  stating  part  ""in  *  A  bill  for  the  foreclosure  of  a  chattel 
this  chapter.  [Infra,  360.]  A  bill  maybe  mortgage  should  show  of  what  the  property 
drawn  with  a  dou))le  aspect;  so  that,  if  "one  consists,  tlic  mortgagor's  title  or  claim  of 
ground  fail,  the  plaintiff  may  rely  upon  an-  title  to  it,  and  that  it  is  within  the  jurisdic- 
other.  .McConnell  v.  McConncIl,  "ll  Vt.  290;  tion  of  the  Court.  Chapman  v.  Hunt,  1  Mc- 
Murphy  v.  Clark,  1  Sm.  &  M.  221;  Baines  v.  Carter  (N.  .1  ),  149,  162.  [An  assertion  by 
McGee,  1  Sm.  &  M.  208;  Ligan  w.  Henderson,  the  bill  of  a  claim  against  the  defendant  by 
1  Bland,  2.J6;  Mills  I'.Metcalf,  1  A.  K.  Marsh.  way  of  inference  arising  out  of  a  recital  of 
477;  Barnctt  v.  Woods,  2  .Jones  Eq.  (N.  C.)  the"  finding  of  the  Master  under  an  order  of 
198.  A  bill  framed  with  a  double  aspect  reference  on  ex  ;jnWe  proceedings  by  the  corn- 
must  be  consistent  with  itself.  Hart  v.  Mc-  plainant  on  petition,  is  insufficient.  Search 
Keese,  Walker  Ch.  417;  [Wilkinson  v.  Dob-  v  Search,  12  C.  E.  Green,  137.  See  infra, 
bie,  12  Blatchf.  29H;  Boslev  v.  Philips,  3  300.] 
Tenn.  Ch.  649.     Ante,  233,  ri.  4]. 
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concerning  it.^  It  would  be  foreign  to  the  purpose  of  this  work  to 
attempt  the  enumeration  of  the  various  cases  in  which  bills  have  been 
dismissed,  because  filed  by  parties  having  no  interest  in  the  suljject- 
matter,  or  no  right  to  institute  proceedings  concerning  it :  to  do  so, 
indeed,  would  necessarily  lead  to  the  consideration  of  the  general  prin- 
ciples of  Equity,  and  would  be  more  fitting  for  a  treatise  upon  the 
equitable  jurisdiction  of  the  Court  than  for  a  book  upon  its  practice. 
All  that  need  now  be  said  upon  this  subject  is,  that  if  it  is  not  shown 
by  the  bill  that  the  party  suing  has  an  interest  in  the  subject-matter, 
and  a  proper  title  to  institute  a  suit  concerning  it,  the  defendant 
may  demur;®  *  thus,  where  a  plaintiff  claims  under  a  will,  and  *315 
it  appears  upon  the  construction  of  the  instrument,  that  he  has 
no  title,  a  demurrer  will  be  allowed.  In  Brownsword  v.  Edwards,^ 
which  is  the  case  referred  to  in  Lord  Redesdale,  in  support  of  the 
above  proposition,  Lord  Hardwicke  is  reported  to  have  said,  upon  the 
argument  of  a  demurrer,  that  if  the  Court  had  not  been  satisfied,  and 
had,  tiierefore,  been  desirous  that  the  matter  should  be  more  fully  de- 
bated at  a  dehberate  hearing,  the  demurrer  would  have  been  overruled, 
without  prejudice  to  the  defendant's  insisting  on  the  same  matter  by 
way  of  answer  ;  but  in  a  note  to  his  treatise,^  Lord  Redesdale  observes, 
that  ' '  perhaps  this  declaration  fell  from  the  Court  rather  incautiously : 
as  a  dry  question  upon  the  construction  of  a  will  may  be  as  deliberately 
determined  upon  argument  of  a  demurrer,  as  at  the  hearing  of  a  cause 
in  the  ordinary  course,  and  the  difference  in  expense  to  the  parties  may 
be  considerable."  Of  the  truth  of  this  observation  there  can  be  no 
doubt ;  and  it  is  much  to  be  wished  that,  in  cases  of  this  description, 
where  the  right  of  the  plaintiff"  in  the  subject-matter  of  the  suit  depends 
upon  a  simple  point,  such  as  that  of  the  construction  of  a  will,  the  prac- 
tice of  demurring  to  the  bill  were  more  frequently  resorted  to,  as  by 

6  Ld.  Red.  154  ;  and  see  Jerdein  v.  Bright,  representations  about  a  part  of  the  property 
2  J.  &  H.  325;  Nokes  «.  Fish,  3  Drew.  735;  involved  in  a  transaction,  from  tlie  conse- 
Columbine  v.  Chichester,  2  Phil.  27;  I  C.  P.  quences  of  which  he  sought  equital)le  relief, 
Coop.  t.  Cott.  295;  Kennebec  &  Portland  and  it  is  impossible  to  separate  that  part 
R.  R.  Co.  V.  Portland  &  Kennebec  R.  R.  from  other  property  involved.  Kitchen  v. 
Co.,  54  Maine,  173,  185:  Cruger  v.  Hali-  Rayburn,  19  Wall.  254.  So,  the  Court  will 
dav,  11  Paige,  314;  Bailev  v.  Ryder,  10  not  entertain  a  bill  against  an  agent  for  the 
N.' Y.  303;  "Walthall  v.  RiVes,  34"Ala.  91.  value  of  a  bond  placed  in  his  hands  f-r  col- 
It  is  a  fundamental  rule  in  all  cases  of  bills  in  lection,  which  at  the  time  was  known  by  both 
Equity,  that  they  must  state  a  case  within  parties  to  have  been  stolen.  Kirk  t'.  Morrow, 
the  appro|)riate  jurisdiction  of  a  Court  of  6  Ileisk.  445.  Nor  a  bill  by  a  person  who 
Equity.  Chase  v.  Palmer,  25  Maine,  341;  has  borrowed  money  of  a  bank  on  a  loan  for- 
May  v.  Parker,  12  Pick.  34;  Stephenson  v.  bidden  by  law  to  have  the  securities  camelled, 
Davis,  56  Maine,  73,  74.  In  all  bills  in  and  restraining  the'bank  from  negotiating 
Equity,  in  the  Courts  of  the  United  States,  them.  Elder  t).  Eirst  National  Bank,  12  Kan. 
the  citizenship  should  appear  on  the  face  of  238.] 
the  bill  to  entitle  the  Court  to  take  jurisdic-  6  Ld.  Red.  154. 

tion ;    otherwise  the   bill  will   be   dismissed.  1  2  Ves.  S.  243,  247 ;  and  see  Mortimer  ». 

Dodge  V.  Perkins,  4  Mason,  435  ;  Bingham  Hartley,  3  De  G.  &  S.  316  ;  Evans  r.  Evans, 

t7.  Cabot.  3  Dall.  382;  Jackson  v.  Ashton,  8  18  Juf.   666,  L.   J.T. ;  Cochrane  i'.  Willis,  10 

Peters,  148;  Vose  v.  Philbrook,  3  Story.  335;  Jur.  N.  S.  102,  L.  J.I.;  Collingwood  v.  Rus- 

Fee  Louisville  and  R.   R.   Co.  v.  Stetson,  2  sell,  10  .Jur.  N.  S.  1002;  13  W.  K.  03,  L.  .IJ.; 

How.  U.  S.  497.  Lautour  v.  Attorney-General,  11  Jur.  N.  S. 

[V  party  will   be    precluded   from  relief  48;  13  W.  R.  305,  L  J.J. 
in  Equity  who  has  made  false  and  fraudulent  2  lj.  i^ed.  154,  n.  (ju). 
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such  means  considerahle  expense  might  frequently  he  saved :  for  if  it 
appears  at  the  hearing  that  the  party  liUng  the  bill  is  not  right  in  the 
construction  he  puts  upon  the  instrument,  the  bill  must  be  dismissed : 
which,  if  the  plaintilTs  l)ill  hac]  been  demurred  to  in  the  first  instance, 
would  have  been  the  result,  without  the  additional  expense  caused  by 
the  other  proceedings.'* 

The  rule  that  a  plaintiff  should  show  by  his  bill  an  interest  in  the 
subject-matter  of  the  suit,  applies  not  to  one  plaintiff  only,  but  to  all 
the  plaintiffs  ;  and  if  several  persons  joined  in  filing  a  bill,  and  it 
appeared  that  one  of  them  had  no  interest,  the  bill  was  formerly  open 
to  demurrer :  *  though  it  appeared  that  all  the  other  plaintiffs  had  an 
interest  in  the  matter,  and  a  right  to  institute  a  suit  concern- 
*316  ing  it.  This,  as  we  have  seen,  is  no  longer  so ;  but  *  the  Court 
may  make  such  order,  on  the  hearing,  as  justice  requires :  ^  it 
must  not,  however,  be  supposed  that  it  is  not  still  important  to  avoid 
joining  a  plaintiff  who  has  no  interest  in  the  bill. 

The  plaiutifis  in  a  suit  must  not  only  show  an  interest  in  the  subject- 
matter,  but  it  must  be  an  actual  existing  interest :  a  mere  possibility,  or 
even  probability,  of  a  future  title  will  not  be  sufficient  to  sustain  a  bill ;  ^ 
therefore,  where  a  plaintiff,  claiming  as  a  devisee  in  the  will  of  a  person 
who  was  living,  but  a  lunatic,  brought  a  bill  to  perpetuate  the  testi- 
mony of  witnesses  to  the  will,  against  the  presumptive  heir-at-law,^  and 
where  persons,  who  would  have  been  entitled  to  the  personal  estate  of 
a  lunatic,  if  he  had  been  then  dead  intestate,  as  his  next  of  kin,  sup- 
posing him  legitimate,  brought  a  bill  in  the  lifetime  of  the  lunatic  to 
perpetuate  the  testimony  of  witnesses  to  his  legitimacy,  against  the 
Attorney-General,  as  supporting  the  rights  of  the  Crown,*  demurrers 
were  allowed.  For  the  parties  in  these  cases  had  no  interest  which 
could  be  the  subject  of  a  suit :  they  sustained  no  character  under  which 
they  could  afterwards  sue ;  and  therefore  the  evidence,  if  taken,  would 
have  been  wholly  nugatory.^  Upon  the  same  principle,  it  has  been 
held,  that  a  bill  cannot  be  sustained  by  a  purchaser  from  a  contingent 

8  But  where   the    defendant    allows    the  send,  5  Sim.  395;  Story  Eq.  PI.  §§  ."OO,  541, 

cause  to  be  broufjht  to  a  hearing  in  such  a  544  ;  Clarkson  v.  De  Peyster,  3  Paige,  336  ; 

case,  the  practice  is  to  dismiss  the  bill  with-  Manning  v.  Gloucester,  6  Pick.  6. 
out  costs.     Hill  V.   Reardon,  2  S.  &  S.  431,  1  15  &  16  Vic.  c.  86.  §  49,  ante,  p.  303. 

439;  Jones  v.  Davids,  4  Kuss.  278;  Hollings-  2  LJ.  Ked.  156;   and  see  observations  of 

worth  t'.  Shakeshaft,  14  Beav.  492;  Webb  «.  Lord  Cottenham,   in  Finden   v.  Stephens,  2 

England,   29  Beav.   44;    7  Jur.   N.   S.   153;  Phil.  148;  1  C.  P.  Coop.  32;);  10  .Jur.    1019; 

Ernest  v.  Wise,  9  .Jur.  N.  S.  145;  11  W.  R.  Davis  v.  Angel,  31  Beav.  223;  [4  De  G.,  F. 

206,  V.  C.  K. ;  Nesbitt  v.  Berridge,  [4  De  G.,  &  J.  524;]  8  .hir.  N.  S.  709.  1024. 
J.  &  S.  45;]  9  Jur.  N.  S.  1045;    11  W.   R.  8  Sackvill  v.   Ayleworth,  1   Vern.  105;  1 

440,   M.   R.  ;    Godfrcv  v.  Tucker,   [3  Beav.  Eq.  Ca.   Ab.   234,   pi.   3;    see  also  2   Prax. 

280;]  9  Jur.  N.  S.  1188;    12  W.  R.  3-3,  M.  Aim.  500,  where  the  form  of  demurrer  i.s  set 

R.  ;    and  see   Sanders  v.  Benson,  4  Beav.  out. 
350  357.  *  Smith  v.   Attorney-General,  cited   Ld. 

*  See  the  Mavor  and  Aldermen  of  Col-  Red.  157;  1  Vern.  105",  ii.,  ed.  Raithby  ;  6 

Chester  v. ,  l"  P.   Wins.   595;  Troughton  Ves.  255,  260;  15  Ves.  1.36. 

*.   Gettev,   1   Dick.  382;    Cuff  v.   Piateil,   4  5  Story  E().  PI.  §  301,  and  cases  cited;  2 

Russ.  242;  Makepeace  v.  Havthorne,  4  Kiiss.  Story  Eq.  Jur.  §  1511 ;  Dursley  v.  Berkley,  6 

244 ;  King  of  Spain  v.  Machado,  4  Russ.  225;  Sumner's  Ves.  251,  ai>d  notes. 
Deiondre  v.  Shaw,  2  Sim.  237 ;  Page  v.  Town- 
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remainder-man  of  his  iiitorost  in  the  i)roperty,  against  a  tenant  for  Hfe, 
for  inspection  of  title  deeds  :  although  a  bill  would  lie  for  that  purpose 
by  a  person  entitled  to  a  vested  remainder."  But  it  must  not  l)e  sui)p<^sed 
that  contingent  renuiinder-men  can,  in  no  case,  be  plaintill's  :  for  in 
many  cases  (such  as  suits  for  the  administration  of,  or  to  secure,  the 
trust  property  to  which  they  are  contingently  entitled),  such  persons 
may  properly  be  jDlaintiffs  ; ''  and  orders  have  been  made  at  the  suit  of 
such  persons,  for  the  paj-ment  of  trust'funds  into  Court.^ 

A  bill  filed  by  a  person  who  filled  the  character  of  tenant  in  tail  in 
remainder,  and  his  children,  to  perpetuate  testimony  to  the  marriage 
of  the  tenant  in  tail,  could  not  be  supported  :  because  the  father,  being 
confessedly  tenant  in  tail  in  remainder,  could  have  no  interest 
whatever  in  proving  the  fact  of  his  own  marriage,  *  the  remain-  *317 
der  in  tail  being  vested  in  him  ;  and  the  other  plaintiffs  (the  chil- 
dren) were  neither  tenants  in  tail  nor  remainder-men  in  tail,  but  the  issue 
of  a  person  who  was  de  facto  and  de  jure  tenant  in  remainder  in  tail,  hav- 
ing the  whole  interest  in  him  ;  and,  consequently,  the  children  had  no 
interest  in  them,  in  respect  of  which  they  could  maintain  their  bill.^ 
Upon  the  same  principle,  where  the  dignity  of  Earl  was  entailed  upon 
an  individual  who  died,  leaving  two  sons,  the  eldest  of  whom  inher- 
ited the  dignity :  upon  a  bill  filed  by  his  eldest  son,  in  his  lifetime, 
against  the  second  son  of  the  first  Earl,  and  the  Attorney-General, 
to  perpetuate  testimony  as  to  his  father's  marriage,  a  demurrer  was 
allowed.^ 

Where  the  plaintiflT  does  not  show  an  existing  interest  b}-  his  bill,  the 
disclaimer  or  waiver  of  one  defendant  in  his  favor  will  not  sustain  the 
bill  against  the  other  defendants.^ 

Where,  however,  a  party  has  an  interest,  "it  is  perfectly  immaterial 
how  minute  the  interest  may  be,*  or  how  distant  the  possibihty  of  the 
possession  of  that  minute  interest,  if  it  is  a  present  interest.*  A  present 
interest,  the  enjopnent  of  which  ma}'  depend  upon  the  most  remote  and 
improbable  contingency,  is,  nevertheless,  a  present  estate  ;  and,  as  in 
the  case  upon  Lord  Berkeley's  will,®  though  the  interest  ma}',  with  refer- 
ence to  the  chance,  be  worth  nothing,  yet  it  is  in  contemplation  of  law  an 
estate  and  interest,  upon  which  a  bill  may  be  supported."  ^ 

But,  although  a  plaintiff"  may  have  a  present  estate  or  interest,  yet, 
if  his  interest  is  such  that  it  may  be  barred  or  defeated  by  the  act  of  the 

6  Noel  V.  Ward,  1  Mad.  322,  329;  and  see  8  Griffith  v.  Rickefts,  7  Hare.  305;  U  Jur. 
Davis  17.  Earl  of  Dysart,  20Beav.  405;  IJur.  16G,  325;  llollingsworth  v.  Shakeshaft,  14 
N.  S.  743,  and  cases  there  cited,  for  instances      Beav.  492. 

of  vested  remainder-men.  ■*  See  Seaton  v.  Grant,  L.  K.  2  Ch.  Ap. 

7  Roberts  v.  Roberts,  2  De  G.  &  S.  29;  2      459,  463,  465. 

Phil.  534.  5  Story  Eq.  PI.  §  301. 

8  Ross  t7.  Ross,  12  Beav.  89;  Governesses'  ^  Lord  Dursley  v.  Fitzhardinge,  6  Ves. 
Benevolent    Institution    v.    Rusbridger,    18      251. 

Beav.  4B7.  '  Per  Lord  Eldon.  in  Allan  r.  Allan,  15 

1  Allan  V.  Allan.  15  Ves.  130,  135.  Ves.  135  ;  see  also  Davis  r.  Angel.  31  Beav. 

2  Earl  of  Belfast «;.  Chichester,  2  J.  &  W.  223;  [4  De  G.,  V.  &  J.  524:]  8  Jur.  N.  S. 
439,  449,  452.  709,  1024;  2  Story  Eq.  Jur.  §  1511. 
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defendant,  he  cannot  support  a  bill ;  as  in  the  case  put  by  Lord  Eldon, 
in  Lord  Darsleyy.  Fitzliardinge,^  of  a  remainder-man  filing  a  bill  to  per- 
petuate testimony  against  a  tenant  in  tail.  To  such  a  bill  it  seems  the 
tenant  in  tail  might  demur,  upon  the  ground  that  he  may  at  any  time 
bar  the  entail,  and  thus  deprive  the  plaintiff  of  his  interest.® 

A  plaiutiff  must  not  onl}'  show  in  his  bill  an  interest  in  the  subject- 
matter  of  the  suit,  but  he  must  also  make  it  appear  that  he  has  a 
*318  proper  title  to  institute  a  suit  concerning  it ;  "  for  it  very  *  often 
happens,  that  a  person  may  have  an  interest  in  the  subject-mat- 
ter, and  yet,  for  want  of  compliance  with  some  requisite  forms,  he  may 
not  be  entitled  to  institute  a  suit  relating  to  it.  Thus,  for  instance,  the 
executor  of  a  deceased  person  has  an  interest  in  aU  the  personal  prop- 
erty of  his  testator  ;  but,  till  he  has  proved  the  will,  he  cannot  assert  his 
right  in  a  Court  of  justice  ;  if  therefore,  a  man  files  a  bill  as  executor, 
and  does  not  state  in  it  that  he  has  proved  the  will,  the  bill  will  be  liable 
to  demurrer.^ 

An  executor  may,  however,  it  seems,  pending  an  application  for  pro- 
bate, file  a  bill  to  protect  the  estate,  b^'  obtaining  an  injunction  or 
otherwise  :  although  he  alleges  iu  the  bill  that  he  has  not  3'et  obtained 
probate.^ 

Formerly',  it  was  necessary  to  allege  that  the  will  was  proved  in  the 
proper  Ecclesiastical  Court,  though  it  was  not  necessary  to  mention  in 
what  Court ;  ^  and  this  still  applies  to  all  wills  proved  before  the  consti- 
tution of  the  Court  of  Probate  ;  *  but  since  that  date,  it  is  conceived 
that  it  is  sufficient  simply  to  allege  that  the  will  has  been  proved : 
though  in  practice  it  is  usual  to  allege  that  it  has  been  proved  in  Her 
Majest^-'s  Court  of  Probate,  or  that  it  has  been  (hx\y  proved.  Formerly 
questions  often  arose,  whether  the  will  had  been  proved  in  the  proper 
Court :  ^  whether,  for  instance,  a  prerogative  probate  was  necessary  ;  ® 
but  these  questions  are  removed  by  the  constitution  of  the  present 
Court  of  Probate,  except  as  to  wills  proved  before  the  11th  January, 
1858.'' 

If  an  executor,  before  probate,  file  a  bill,  alleging  that  he  has  proved 


8  6Ves.   262;    see,  however,  Butcher  v.  Steer  v.  Steer,  13  W.  R.  225,  V.  C.  K.;  2 

Jackson,   14  Sim.  444,  and  the  observations  Dr.   &   Sm.   ;}11  ;    Overington  v.   Ward,  34 

of  Sir  L   Shadwell  V.  C.  at  p.  455.  Boav.  175 ;  and  also  post,  Chap.  XXXIX.  §  1, 

'■>  It  would  he  a  fruitles.s  e.\ercise  of  power  as  to  obtaining  receivers  pending  litigation 

to  entertain  a  biU  to  peri)etuate  evidence  in  as  to  probate. 
such  a  case.     Storv  Eq.  Fl.  §  301.  S  Humphreys    v.    Ingledon,    1    P.   Wras. 

10  Ld.  Red.  155."    It  is  not  essential  that  752. 
the     plaintiff's    title    should    be    explicitly  ■<  OO  &  21  Vic.  c.  77. 

averred.     It  is  sufHcient  that  it  may  fairly  be  5  Tourton  v.  Flower,  3  P.  Wms.  .369,  370; 

inferred  from  the  facts  stated.     Webber  v.  but  see  Jossaume  v.  Abbot,  15  Sim.  127. 
Gage,  39  N.  H.  1^2;  Story   Eq.  PI.  §  730  ;  6  Thomas  v.   Davies,  12  Ves.  417;  Chall- 

Clapp  r.  She))hard,  23  Piclt.  228.  nor  v.    Murhall,    6    Ves.   118  ;    Newman  v. 

1  Humphreys  v.  Ingledon,  1  P.  Wms.  Hodgson,  7  Ves.  409;  Metcalfe  v.  Metcalfe, 
752;  Storv  Eq.  PI.  §  625  ;  Champion  v.  1  Keen,  74,  79;  McMahon  v.  Rawlings,  16 
Parish,  3  Edw.  Ch.  .581.  Sim.  429. 

2  Newton  V.  Metropolitan  Railway  Com-  '  20  &  21  Vic.  c.  77,  §  1 ;  Ord.  in  Council 
pany.  1    Dr.  &  Sm.  583;  8  .lur.   N.  S.  738;  of  2d  Dec.  1857 ;  3  Jur.  N.  S.  Pt.  II.  479. 
see  Rawlings  v.  Lunibcrt,  1  J.  &  H.  458  ; 
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the  will,  such  allegation  will  obviate  a  demurrer ;  ^  he  must,  however, 
prove  the  will  before  the  hearing  of  the  cause,  and  then  the  probate 
will  be  sufficient  to  support  the  bill,  although  it  bear  date  subsequently 
to  the  filing  of  it.** 

In  like  manner,  a  [ilaintiff  ma}'  file  a  bill  as  administrator  before  he 
has  taken  out  letters  of  administration,  and  it  will  be  sullicient  to  have 
them  at  the  hearing.^" 

*It  is  to  be  observed  that,  although  an  executor  or  adminis-  *31!) 
trator  may,  before  probate  or  administration  granted,  fik;  a  ])ill 
relating  to  the  property-  of  the  deceased,  and  such  ])ill  will  not,  on  that 
account,  be  demurrable,  provided  the  granting  of  probate  or  of  letters 
of  administration  be  alleged  in  the  bill,  yet  a  defendant  may  take 
advantage  of  the  fact  not  being  as  stated  in  the  bill,  by  plea ;  thus,  in 
Simons  v.  Milman,^  where  letters  of  administration  had  been  granted  to 
the  defendant  under  the  idea  that  the  deceased  had  died  intestate, 
whereas,  in  fact,  he  had  made  a  will  and  appointed  the  plaintiff  his 
executor,  who,  before  probate,  filed  a  bill,  for  the  purpose  Of  recovering 
part  of  the  assets  of  the  testator  from  the  defendant,  alleging  that  pro- 
bate of  the  will  had  been  granted  to  him,  to  which  bill  the  defendant 
put  in  a  plea  stating  that  such  was  not  the  fact :  Sir  Lancelot  Shad- 
well  V.  C.  allowed  the  plea. 

But  although  an  executor,  filing  a  bill  before  probate,  must,  as  we 
have  seen,  allege  in  it  that  he  has  proved  the  will,  it  is  not  necessary 
that  in  a  bill  against  an  executor  such  a  statement  should  be  made  : 
for  if  executors  elect  to  act,  the}'-  are  liable  to  be  sued  before  probate, 
and  cannot  afterwards  renounce.^  It  also  seems,  that  if  a  part}^  enti- 
tled by  law  to  take  out  administration  to  a  deceased  person,  does  not 
do  so,  but  acts  as  if  he  were  administrator,  and  receives  and  disposes 
of  the  property,  he  will  be  liable  to  accoimt  as  administrator ;  but  in 
both  cases  it  is  necessary  to  have  a  duly  constituted  legal  personal 
representative  before  the  Court.  ^ 

It  may  be  here  observed,  that  if  it  appears  to  the  Court  that  the  pro- 
hate,  or  the  letters  of  administration,  bear  a  stamp  applicable  to  a  less 
sum  than  that  which  is  sought  to  be  recovered  in  the  cause,  no  decree 
can  be  obtained  until  the  defect  has  been  remedi(!d,  and  the  party 
can  show  that  he  represents  the  estate  to  an  amount  sufficient  to  cover 
his  claim. ^ 

8  Humphreys    v.   Ingledon,    1   P.   Wms.  pest  «.  Lord  Camovs,  1  \V.  N.  16 ;  14  \V.  R. 

752.  ■  326,  M.  R. 

^  Humphreys  v.  Humphreys,  3  P.  Wms.  '  Blcwitt  v.  Blewitt,  Younpe,  541 ;   Cle- 

349.  land  v.  ('leland,  Prec.  Ch.  64;  see  Storv  Kq. 

10  Fell   V.   Lutwidge,    Barn.    320  ;    Hum-  PI.  §  91. 
phreys  v.  Humphreys,  3  P.  Wms.  351;  Hor-  ^  Creasor  v.  Robinson,  14  Bcav.  589;  15 

ner  v.  Horner,   23   L.  J.  Ch.   10,  V.  C.  K. ;  Jur.   1049,  and  the  cases  there  referred  to. 

.see  Call  v.  Ewing,  1  Blackf.  301;  Langdon  v.  [See,  in  accord,  Cary  v.  Hills,  L.   R.  15  Imj. 

I'otter,  11   Mass.  .313;  Savage  v.  IMerriam,  1  79,  but,  cpntrn,  Rayner  i'.  Koehler,  L.  R.  H 

Blackf.  176;  Caller  ».  Dade,  Minor,  20  ;  Axers  Eq.  262,  and  Coote"  v.  Whittington,  L.  R.  16 

V.  Musselman,  2  Browne,  115.  Eq.  534.] 

1  2  Sim.  241;  Story  Eq.  PI.   §  727;  see  *  Jones  v.   Howells,   2  Hare,   342,    353  ; 

Belloat  V.  Morse,  2  Hayw.  157,  and  see  Tene-  Christian  v.  Devereux,   12  Sim.  264,  273  ; 
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Where  it  appears  that,  in  order  to  complete  the  plaintiffs  title  to  the 
subject  of  the  suit  or  to  the  relief  he  seeks,  some  preliminary  act  is 
necessar}'  to  be  done,  the  performance  of  such  preliminary  act  ought  to  be 
averred  upon  the  bill,  and  the  mere  allegation  that  the  title  is  complete, 
without  such  averment  will  not  be  sufficient ;  thus,  where  a  plaintiff 
claimed  as  a  shareholder  by  purchase,  of  certain  shares  in  a  Joint-Stock 
Company  or  Association,  alleging  in  his  bill  that  he  had  purchased  such 
shares  for  a  valuable  consideration,  and  had  ever  since  held  the 
*320  same,  but  it  appeared  *  in  another  part  of  the  bill,  that,  by  the 
rules  of  the  company  or  association,  no  transfer  of  shares  could 
be  valid  in  Law  or  Equity  unless  the  purchaser  was  ajDproved  by  a 
board  of  directors,  and  signed  an  instrument  binding  him  to  observe 
the  regulations  :  Lord  Brougham  allowed  a  demurrer,  on  the  ground 
that  the  performance  of  the  rule  above  pointed  out  was  a  condition 
precedent,  and  ought  to  have  been  averred  upon  the  bill,  and  that  the 
allegation  of  the  plaintiff  having  purchased  the  shares  and  being  a 
shareholder,  although  admitted  by  the  demurrer,  was  not  sufficient  to 
cure  the  defect.^ 

When  a  plaintiff  claims  as  heir-at-law,  it  was  formerly  considered  that 
he  must  state  in  his  bill  how  his  title  arose ;  "^  but  it  is  now  settled,  that 
an  allegation  that  he  is  heir  is  sufficient.^ 

Where  there  is  a  privity  existing  between  the  plaintiff  and  defendant, 
independently  of  the  plaintiff's  title,  which  gives  the  plaintiff  a  right  to 
maintain  his  suit,  it  is  not  necessary  to  state  the  plaintiff's  title  fully  in 
the  bill ;  thus,  where  a  plaintiff's  claim  against  the  defendant  arises 
under  a  deed  or  other  instrument,  executed  by  the  defendant  himself, 
or  by  those  under  whom  he  claims,  which  recites,  or  is  necessarily 
founded  upon,  the  existence,  in  the  plaintiff,  of  the  right  which  he 
asserts,  it  is  sufficient  to  allege  the  execution  of  the  deed  by  the  parties. 
In  like  manner,  in  the  case  of  a  bill,  by  a  mortgagor  in  fee,  against  a 
mortgagee,  to  redeem  the  mortgage,  it  is  sufficient  merely  to  state  the 
mortgage  deed,  without  alleging  that  the  mortgagor  was  seised  in  fee  ; 
or  if  the  mortgagor  has  only  a  derivative  title,  it  is  not  necessary  to 
show  the  commencement  of  such  derivative  title,  or  its  continuance : 
because  the  right  of  the  plaintiff  to  redeem,  as  against  the  defendant, 
does  not  depend  upon  the  title  under  wiiich  he  claims,  but  upon  the 
proviso  for  redemption  in  the  mortgage  deed.  Upon  the  same  principle, 
where  a  defendant  holds  under  a  lease  from  the  plaintiff,  the  plaintiff 
need  not  set  out  his  title  to  the  reversion :  the  fact  of  the  defendant 

Howard  V.  Prince,  10  Beav.  312,  314;  and  S.  33G;  15  Jur.  389;  Story  Eq-   PI-  §§  257, 

pee    Killock  v.    Gregg,   cited   2   Hare,    346,  25T  a,  258,  and  Cassell  e.  Stiff,   2K.  &J. 

354;  Harper  v.  Ravenhill,  Taml.  145;  Rob-  279,   as  to   the  title  to  be  shown  to  copy- 

erts    V.   Madocks,    16    Sim.   55;    Smith    v.  right.  ,    „     ,    ,„r    -n  i 

Creach.  Batty,  384;  Nail  v.  Punter,  5  Sim.  ^  Lord  Digby  v.  Mcech,  Biinb.  195;  Baker 


563. 


V.  Harwood,  7  Sim.  373. 


1  Walburn  v.  Ingilbv,  1   M.  &  K.  61,  77;  ^  Harrs  v.  Feiikes,  10  -Jur.  N.  S.  466;    12 

see  also  M<.rris  v.   Kellv,   1   .1.   &  W.   481;  W.   K.  G66,  V.  C.  W. ;  and  see    Delon.e  v. 

Colbiirn  V.   Duncombe,  9  Sim.   151,   154;  2  Hollingsworth,    1    Cox,    421,   422  ;    I'ord   v. 

Jur.  G.j4;  Richardson  v.  Gilbert,  1  Sim.  N.  Peering,  1  Ves.  J.  72. 
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having  accepted  a  lease  from  the  plaintiff  being  sufficient  to  preclude 
bis  disputing  the  title  under  which  he  holds.*  In  like  manner,  where  a 
man  employs  another  as  his  bailiff  or  agent,  to  receive  his  rents  or 
tithes,  the  right  to  call  upon  the  bailiff  or  agent  for  an  account  does  not 
depend  upon  the  title  of  the  employer  to  the  rents  or  tithes,  but 
to  the  privity  existing  between  *  him  and  his  bailiff  or  agent ;  the  *.'^21 
employer  may,  therefore,  maintain  a  bill  for  an  account,  without 
showing  an}'  title  to  the  rents  or  tithes  in  question. 

Where,  however,  the  plaintiff's  right  does  not  depend  upon  any  par- 
ticular privity  between  him  and  the  defendant,  existing  independently 
of  his  general  title  to  the  thing  claimed,  there  it  will  be  necessary  to 
show  his  title  in  the  bill.^  Thus,  where  a  bill  is  filed  by  the  lessee  of  a 
lay  impropriator  against  an  occupier,  for  an  account  of  titlies,  there  the 
right  of  the  plaintiff  to  the  account  depends  solely  upon  his  title :  he 
must,  therefore,  deduce  his  title  regularly,  and  show  not  only  the  exist- 
ence of  the  lease,  but  that  the  person  from  whom  it  is  derived  had  the 
fee.  2 

In  like  manner,  where  a  plaintiff  in  a  bill  for  specific  performance 
intends  to  rely  on  a  waiver  of  title  by  the  defendant,  it  is  not  sufficienl 
to  allege  upon  his  pleadings  the  facts  constituting  the  waiver :  he  must 
show  how  he  means  to  use  the  facts,  by  alleging  that  the  title  has  been 
waived  thereby.^ 

The  same  precision  which  is  required  in  stating  the  case  of  a  plaintiff, 
is  not  necessary  in  showing  the  interests  of  the  defendant  against  whom 
the  relief  is  sought ;  *  because  a  plaintiff  cannot  always  be  supposed  to 
be  cognizant  of  the  nature  of  a  defendant's  interest,  and  the  bill  must 
frequently  proceed  with  a  view  to  obtain  a  discovery  of  it ;  thus,  where 
a  bill  was  filed  by  a  lessee  for  years,  for  a  partition,  and  the  plaintiff, 
after  stating  his  own  right  to  one  undivided  tenth  part,  with  precision, 
alleged  that  the  defendant  was  seised  in  fee-simple  of,  or  otherwise  well 
entitled  to,  seven  other  tenth  parts,  a  demm-rer,  on  the  ground  that  the 
plaintiff  had  not  set  out  the  defendant's  title  with  sufficient  certainty, 
was  overruled.^  And  even  where  it  is  evident,  from  the  nature  of  the 
case,  that  a  plaintiff  must  be  cognizant  of  the  defendant's  title,  and  sets 
out  the  same  informall}-,  3'et,  if  he  alleges  enough  to  show  that  the 
defendant  has  an  interest,  it  will  be  sufficient.  Thus,  where  a  bill  was 
filed  to  redeem  a  mortgage,  but  the  conveyance  was  so  stated  that  it 
did  not  show  that  any  legal  estate  had  passed  to  the  defendant,  :i 
demurrer  was  overruled  :  because  the  defendant  could  not  be  permitted 
to  dispute  his  own  title,  which  was  admitted  b}-  the  plaintiff  to  be  good.* 

■*  If  the  plaintiff  claims  as  heir,  or  under  2  Penny  v.  Hoper,  Biinb.  115;  Burwell  v. 

a    derivative   title   from    the   mortgagor,   or  Coates,  £6."  129- 

lessor,  he  must,  as  in  oilier  cases,  show  how  8  CJivc  v.  Beaumont,  1  De  G.  &  S.  397; 

he  makes  out  his  title.  13  .Tur.  226. 

1  See  Humphrey  v.  Tate,  4  Ired.  Eq.  220;  *  Storv  Eq.  PI.  §  255;  Morgan  v.  Smith, 

Smith  V.  Turner,  "4  Ired.  Eq.  433;    Peck  v.  11111.194. 

Mallows,  10  N.  Y.  509.  6  Baring  v.  Nash,  1  V.  &  B.  551,  552. 

8  Roberts  v.  Clayton,  3  Anst.  715. 
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In  all  cases,  however,  a  bill  must  show  that  a  defendant  is  in  some 
way  liable  to  the  plaintiffs  demand,'  or  that  he  has  some  inter- 
*322  est  in  the  subject  of  the  suit :  *  otherwise  it  will  be  liable  to  *  de- 
murrer. Thus,  where  a  bill  was  brought  by  the  obligee  in  a 
bond,  against  the  heir  of  the  obligor,  alleging  that  the  heu-,  having 
assets  by  descent,  ought  to  satisfy  the  bond,  a  demurrer  was  allowed, 
because  the  plaintitf  had  not  expressly  alleged  in  the  h\\\  that  the  heir 
was  bound  in  the  bond  ;  although  it  was  alleged  that  the  heir  ought  to 
pay  the  debt ;  ^  so,  where  a  bill  was  brought  against  an  assignee,  touch- 
ing a  breach  of  covenant  in  a  lease,  and  the  covenant,  as  stated  in  the 
bill,  appeared  to  be  collateral,  and  not  running  with  the  land,  and  did 
not,  therefore,  bind  assignees,  and  was  not  stated  by  the  bill  exi)ressly 
to  bind  assignees,  a  demurrer  by  the  assignee  was  allowed.^  Upon  the 
same  principle,  where,  in  a  bill  against  A.  and  B.,  the  plaintiff  stated 
a  circumstance  which  was  material  in  order  to  charge  B.,  not  as  a  fact, 
but  as  an  allegation  made  by  A.,  a  demurrer  by  B.  was  allowed.* 

And  here  it  may  be  observed  that,  although  it  is  generally  necessary 
to  show  that  the  plaintiff  has  some  claim  against  a  defendant,  or  that  a 
defendant  has  some  interest  in  the  subject-matter  in  litigation,  yet 
there  are  cases  in  which  a  bill  may  be  sustained  against  defendants 
who  have  no  interest  in  the  subject,  and  who  are  not  in  any  manner 
liable  to  the  demands  of  the  plaintiff.  The  cases  alluded  to  are  those, 
which  have  been  before  referred  to,  of  the  members  or  officers  of  a 
corporation  aggregate,  who,  as  we  have  seen,  may  be  made  parties  to 
a  suit  against  the  corporation  for  the  purposes  of  discovery.  AVith 
respect  to  the  other  persons  who  are  generally  included  amongst  the 
exceptions  to  the  rule,  that  persons  who  have  no  interest,  or  against 
whom  no  decree  can  be  pronounced,  cannot  be  made  parties  to  a  suit, 
namely,  arbitrators,  attorneys,  or  agents,  it  will  be  seen,  upon  refer- 
ence to  what  has  been  before  stated  upon  this  subject,*  that  the  right 
to  make  them  parties  is  confined  to  cases  where  rehef  is,  in  fact, 
prayed  against  them,  viz.,  where  they  are  implicated  in  fraud  or  collu- 
sion, and  it  is  specifically  asked  that  they  may  pay  the  costs  ;  or  where 
they  are  the  holders  of  a  particular  instrument,  which  the  plaintiff  is 
entitled  to  have  delivered  up.^ 

A  bill  must  not  only  show  that  the  defendant  is  hable  to  the  plain- 
tiflCs  demands,  or  has  some  interest  in  the  subject-matter,  but  it  must 
also  show  that  there  is  such  a  privity  between  him  and  the  plaintiff 
as  gives  the  plaintiff  a  right  to  sue  him  :  ®  for  it  is  frequently  the  case 

T  Ld.  Red.  1G3.  v.  Hankey,  3  De  G.,  F.  &  J.  544;   7  Jur. 

8  Ld.  Red.  ICO;  riumbe  v.  Plumbe,  4  Y.  N.  S.  92!>. 

&  C.  Ex.  .34,5,  3.50;   Story  Kq.  PI.  §  202  et  *  Ante,  pp.  297-299. 

tea. ;  Humphreys  v.  Tate,  4  Ired.  Eq.  220.  ^  Ante   p.  298. 

1  Crosseing  1-.  Honor,  1  Vern.  180.  6  Ld.  Red.   1.58 ;    Story  Eq.  PL  §§   178, 

2  I^rd  L'xbridge  v.  Staveland,  1  Ves.  S.  227,  514 ;  Long  v.  Majestre,  1  John.  Ch.  305; 
66;  Storv  Eq.  PL  §§  2.5.5,  256,  257.  Elmslie  v.  M'Aulav,  3  I5ro.  C.  C.  (Perkms's 

3  White  V.  Snia'le,  22  Beav.  72;  Chirk  v.  ed.)  624,  note  (1),  027,  note  («),  and  ca-ses 
Lord  Rivers,  L.  R.  5  Eq.  91,  95-97;  PoiL«ford  cited;   Eden  Injunct.  (2d  Am.  ed.),  354,  and 

cases  in  note  (a). 
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that  a  plaintiff  has  an  interest  in  the  subject-matter  *  of  tlic  suit  *32:{ 
which  may  be  in  the  hands  of  a  defendant,  and  yet,  for  want  of 
a  proper  privity  between  them,  the  phiintiff  may  not  ]w  the  person  (enti- 
tled to  call  upon  the  defendant  to  answer  his  demand.  Thus,  though 
an  unsatisfied  legatee  has  an  interest  in  the  estate  of  his  testator,  and 
a  right  to  have  it  applied  in  a  due  course  of  administration,  yet  he  has 
no  right  to  institute  a  suit  against  the  debtors  to  his  testator's  estate 
for  the  purpose  of  compelling  them  to  pay  their  debts  in  satisfiiction  of 
his  legacy  :  ^  for  there  is  no  privity  between  the  legatee  and  the  debtors, 
who  are  answerable  only  to  the  personal  representative  of  the  testator. 
Upon  the  same  principle,  where  a  bill  was  filed  by  the  creditors  of  a 
person  who  was  one  of  the  residuary  legatees  of  a  testator,  against  the 
personal  representative,  for  an  account  of  his  personal  estate,  it  was 
held  to  be  impossible  to  maintain  such  a  bill.^  And  so,  where  a  cred- 
itor of  a  testator,  who  had  previously  been  a  bankrupt,  and  had  ob- 
tained his  certificate,  brought  a  bill  against  the  executor  for  an  account, 
and  made  the  assignees  under  the  testator's  bankruptcy  parties,  for  the 
purpose  of  compelling  them  to  account  to  the  executor  for  the  surplus 
of  the  bankrupt's  estate,  a  demurrer  by  the  assignees  was  allowed.' 

It  is  to  be  observed,  however,  that,  in  cases  of  collusion  between  the 
debtor  and  the  executor,  or  of  the  insolvency  of  the  executor,  bills  by 
creditors  or  residuary  legatees  against  debtors  to  a  testator's  estate  will 
be  entertained;^  and  in  the  case  of  Barker  v.  Birch^^  which  was  a  bill 
by  universal  legatees  under  a  will,  for  an  account  against  a  debtor  to  the 
testator's  estate.  Sir  J.  L.  Knight  Bruce  V.  C,  under  the  circum- 
stances, made  a  decree  for  an  account,  although  collusion  was  not  estab- 
lished between  the  debtor  and  the  personal  representative,  and 
there  was  not  any  *  evidence  of  insolvency  on  the  part  of  the  *324 
personal  representative,  or  of  his  refusal  to  sue  for  the  debt,  other 
than  his  omission  to  institute  proceedings  for  a  considerable  period.^ 

1  Bickly  V.  Dorrington,  cited  Ld.  Red.  an  administrator  of  the  deceased  debtor,  and 
158,  n.  (/i);  Barn.  32;  6  Ves.  749;  Monli  v.  a  third  person  having  assets  of  the  deceased, 
Pomfret,  cited  Ld.  Red.  158,  n.  (//).  to  subject  those  assets  to  the  payment  of  his 

2  Elmslie  v.  M'Aulay,  3  Bro.  C.  C.  624,  debt;  it  is  not,  however,  necessary  to  diarge 

626.  colhision  between  the  defendants ;  it  is  enough 
8  Utterson  v.  Mair,  4  Bro.  C.  C.  270,  276;       that  the  third  person  holds  all  the  propertv 

2  Ves.  J.  05,  97;  6  Ves.  749;  Bickly  v.  Dor-  of  the  deceased  under  a  secret  trust  in  fraud 

rington,  cied  Ld.  Red.  158,  n.  (/i);  Barn.  32;  of  creditors;  insists  on  retaining  the  property 

6  Ves.  749  to  Iiis  own  use,  and  that  the  administrator 

*  Utterson  v.  Mair,  4  Bro.  C.  C.  270,  276;  has  not  proceeded  against  him  for  the  space 

Bee  also  iJoran  v.  Simpson,  4  Ves.  651,  065;  of  about  two  years,  and  resists  the  bill  by 

Alsager  r  Kowlev,  6  Ves.  748;  Troughton  v.  relying  on  the  statute  of  limitations.     Hagan 

Binkes,  ib.  573,  5t5 ;  Bentield  v.  Solomons,  9  v.  VValker,   14  How.  U.  S.  29,  34,  35:  Long 

Ves.  86;  Burrowes  v.  Gore,  6  H.  L.  Ca.  907;  r.  Majestre,  1  .John.  Ch.  306;  see  Harrison  v. 

4  Jur.  N.  S.  1245;  Jerdein  v.  Bright,  2  J.  &  Righter,   3   Stockt.   (N.  .].)   389;    Goble   v. 

H.  325,  where  the  bill  was  filed  against  the  Andross,  1  Green  Ch.  66.     A  single  creditor 

trustee  of  a  creditor's  deed,  and  a  purchaser  of  an  insolvent  estate  cannot  sustain  a  bill 

from    him  ;     Bouck    v.    Bouck,     L.    R.    2  against  a  debtor  of  such  estate  without  join- 

Eq.  19;  Ld.  Red.  158,  159;  Elmslie  v.  ing  other  parties.  Isaacs  r.  Clark.  13  Vt.  657. 
M'Aulay,    3    Bro.    C.    C.    (Perkins's    ed.)  8  1  I)e  G.  &  S.  376 :  11  .lur.  881. 

627,  note  (n.);  [Mason  v.  Spurlock,  4  i  See  Bolton  v.  Powell,  14  Beav.  275 ;  2 
Baxt.  554.]  A  special  case  must  be  made  De  G.,  M.  &  G.  1 ;  16  Jur.  24;  Saunders  i-. 
out  to  authorize  a  bill  by  a  creditor  against  Uruce,  3  Drew.  140. 
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It  seems  also,  that  when  persons  other  than  the  personal  representa- 
tive of  the  testator  have  possessed  specific  assets  of  the  testator,  such 
persons  may  be  made  parties  to  a  suit  b}"  a  creditor.^  So  also,  where 
it  is  desirable  to  have  the  account  of  the  persor'il  estate  entire,  a  cred- 
itor may  make  the  surviving  partner  of  a  decease  1  debtor  a  defendant 
to  his  bill,  though  no  fraud  or  collusion  is  alleged ;  ^  and  it  seems  that  a 
joint  creditor  may  maintain  a  suit  against  the  representatives  of  a 
deceased  partner,  for  satisfaction  of  his  entire  dinnand  out  of  the 
assets,  although  the  surviving  partner  is  not  alleged  to  be  insolvent, 
and  is  made  a  party  to  the  bill.*  In  Bowsher  v.  Watkins,^  it  was  deter- 
mined, that  residuary  legatees  may  sustain  a  bill  for  an  account  against 
the  executor  and  surviving  partners  of  the  testator,  though  collusion 
between  the  executor  and  the  surviving  partners  is  neither  charged  nor 
proved,*^  but  it  must  be  shown  that  the  executors  have  neglected  their 
duty  of  themselves  suing.'' 

It  seems,  that  where  it  is  necessary  to  allege  fraud  or  collusion,  a 
general  allegation  of  it  in  the  bill  will  not  be  sufficient  to  shut  out  a 
demurrer ;  but  that  the  facts  upon  which  such  allegation  is  founded 
must  be  stated,  as  there  is  great  inconvenience  in  joining  issue  upon 
such  a  general  charge,  without  giving  the  defendant  a  hint  of  any  fact 
from  which  it  is  to  b^  inferred.^ 


2  Newland  v.  Champion,  1  Ves.  S.  105; 
see  also  the  report  of  this  case,  2  Coll.  46; 
and  see  Consett  v.  Bell,  1  Y.  &  C.  C.  C.  509 ; 
6  Jur.  869.  [A  creditor  who  had  taken  pos- 
session of  the  books  of  account  and  vouchers 
of  a  testator,  and  proceeded  to  collect  the 
debts,  would  seem  to  be  a  proper  party  to  an 
administration  suit.  Earl  Vane  v.  Kis,alon, 
18  W.  R.  308;  but  see  S.  C.  on  appeal,  18 
W.  R.  1092.] 

3  Ibid. ;  see  also  Gedge  v.  Traill,  1  R.  & 
M.  281,  n. ;  Long  v.  Majestre,  1  John.  Ch. 
306;  HarrLson  v.  Righter,  3  fcitockt.  (N.J.) 
389. 

4  Wilkinson  v.  Henderson,  1  M.  &  K. 
682,  588;  Hills  v.  M'Rae,  9  Hare,  297;  15 
•Jar.  766;  Storv  Eq.  PL  §§  167,  178. 

6  1  R.  &  ]\r.  277,  283;  see  also  Law  v. 
Law,  2  Coll.  41 ;  9  Jur.  745,  on  appeal,  11 
Jur.  463;  Travis  v.  Milne,  9  Hare,  141; 
.Stainton  v.  Carron  Company,  18  Beav.  146; 
and  see  Davies  v.  Davies,  2  Keen,  534,  and 
tiie  obserwtions  of  Lord  Langdale,  p.  539,  on 
Bowsher  v.  Watkins. 

6  See  Collyer  Partn.  §  366. 

7  Stainton  v.  Carron  Company,  and  Travis 
V.  Milne,  ubi  sup.  Where  an  executrix  neg- 
lected to  defend  a  suit,  leave  was  given  to  the 
plaintiff,  in  a  suit  for  the  administration  of 
the  estate,  to  do  so  in  her  name.  Oldiug  v. 
Poulter,  23  Beav.  143. 

»  Benfield  v.  Solomons,  9  Ves.  86 ;  Mun- 
day  V.  Knight,  3  Hare,  497,  and  cases  cited 
in  note,  p.  501;  8  Jur.  904;  Bothomley  i'. 
Squire.  1  Jur.  N.  S.  694,  V.  C.  K. ;  Moss  v. 
Bainbrigge,  3  Jur.  N.  S.  58,  V.  C.  W.;  Gil- 
bert V.  Lewis,  1  De  G.,  J.  &  S.  38,  49,  50;  9 
Jur.  N.  S.  187;  Ringgold  v.  Stone,  20  Ark. 
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526;  Brvan  v.  Spruill,  4  Jones  Eq.  (N.  C.) 
27;  Farnam  v.  Brooks,  9  Pick.  212;  Bull  v. 
Bull,  2  Root,  476;  Elston  v.  Blanchard,  2 
Scam.  420 ;  Moore  v.  Greene,  19  How.  U.  S. 
69;  Small  v.  Boudinot,  Boudinot  v.  Small,  1 
Stockt.  (N.J.)  381;  De  Louis  i'.  Meek,  2 
Greene  (Iowa),  55;  Weatherspoon  r.  Car- 
michael,  6  Ired.  Eq.  143;  Frazer  v.  Hovt,  2 
Strolih.  Eq.  250;  Harding  v.  Handy,  11 
Wheat.  103.  If  fraud  is"relied  upon,  it  must 
be  substantially  charged  in  the  bill.  Crocker 
V.  Higgins,  7  Conn.  342;  Hogan  v.  Burnett, 
37  Miss.  017;  Howell  v.  Sebring,  1  McCarter 
(N.  J.),  84,  90;  Parsons  v.  Heston,  3  Stockt. 
(N.J.)  150;  Grove  v.  Rentch,  26  Md.  367, 
377.  In  Other  v.  Smurthwaite,  L.  R.  5  Eq. 
437,  441,  Sir  W.  Page  Wood  V.  C.  (Lord 
Hatherley)  said:  "On  behalf  of  the  plaintiff 
it  is  said  that  he  is  not  bound  to  let  the  de- 
fendants know  beforehand,  or  give  them  any 
chance  of  knowing  beforehand,  what  he  con- 
templates proving.  But  if  there  be  any  one 
thing  more  contrary  to  the  course  of  our  pro- 
ceedings in  Equity  than  another,  it  is  the 
taking  an  opponent  by  surprise.  If  I  were 
to  find  the  defendant  taken  by  surprise,  I 
should  certainly  direct  the  case  to  stand  over, 
in  order  tliat  he  might  have  an  opportunity 
of  meeting  the  case  made  against  liim.  Al- 
though it  is  fraud  that  is  charged,  fraud  must 
be  distinctly  charged  and  properly  proved. 
So  far  from" its  being  the  principle  that  a  de- 
fendant is  to  be  allowed  to  be  taken  by  sur- 
])rise,  and,  without  any  preparation,  is  to  be 
called  upon  to  meet  something  which  a  wit- 
ness may  assert,  notliing  is  more  settled  than 
the  doctrine  tiiat  when  j'ou  charge  fraud  you 
must  state  the  facts  upon  which  you  alfege 
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*  With  reference  to  the  subject  of  privity  between  the  plain-  *325 
tiff"  and  defenciant,  it  is  to  be  observed,  tliat  the  employment  of 
agents  or  brokers  in  a  transaction  does  not  interfere  witli  the  privit}-  be- 
tween the  principals,  so  as  to  deprive  them  of  their  right  to  sue  each  other 
immediately.  Thus,  where  a  i)rincipal  transmits  goods  to  a  factor,  he 
may  sue  the  person  who  buys  of  the  factor  ;  and  where  a  bill  was  bnju'rht 
oy  some  merchants  against  the  defendant,  to  discover  what  quantity  of 
straw  hats  he  had  purchased  of  their  agents,  and  for  payment  to  them, 
and  not  to  the  agents,  a  demurrer  was  overruled :  ^  and  so,  where  a 
merchant,  acting  upon  a  del  credere  commission,  became  bankrupt, 
having  sold  goods  of  his  principals  for  which  he  had  not  paid  them, 
and,  shortly  before  his  bankruptcy,  drew  bills  on  the  vendees,  which  he 
delivered  to  some  of  his  own  creditors  to  discharge  their  demands,  they 
knowing  his  insolvency,  a  suit  by  the  principals  against  the  persons  who 
had  received  the  bills,  for  an  account  and  payment  of  the  produce,  was 
sustained.^ 

A  bill  must  not  onl}'  show  that  the  plaintiff'  is  entitled  to  or  interested 
in  the  subject-matter  of  the  litigation,  and  is  clothed  with  such  a  char- 
acter as  entitles  him  to  maintain  the  suit,  and  that  the  defendant  is  also 
liable  to  the  relief  sought  against  him,  or  is  in  some  manner  interested 
in  the  dispute,  and  that  there  is  such  a  privity  between  him  and  the 
plaintiff"  as  gives  the  plaintiff"  a  title  to  sue  him,  but  it  must  also  pray 
the  Court  to  grant  the  proper  relief  suited  to  the  case,  as  made 
by  the  bill; ^  and  if,  for  *  any  reason  founded  on  the  substance  *326 
of  the  case  as  stated  in  the  bill,  the  plaintiff"  is  not  entitled  to  the 
relief  he  pra^s,  either  in  the  whole  or  in  part,  the  defendant  may  demur. 
In  some  of  the  most  ancient  bills,  as  appears  b}'  the  records,  the 
plaintiff"  does  not  expressly  ask  any  relief,  nor  any  process,  but  prays 
the  Chancellor  to  send  for  the  defendant  and   to  examine  him ;    in 

fraud,  and  prove  them  strictly."     See  Mc-  for  his  principaL     So  in  case  of  a  policy  of 

Lane  D.  Manning,  1  Wins.  (N.  (J.)  No.  2  (Eq.)  insurance  procured  by  an  agent  in  his  own 

60;  [Webster  v.  Power,  L.  R.  2  P.  C.  App.  name   for   the   benefit  of   his  princii)al,   the 

69,  81;  Sharpe  v.  San  Paolo  R.  Co.,  8  Cli.  agent,    as   well    as   the   princijial,    may   sue 

App.  598;    Fort  v.  Orndorf,   7   Heisk.   167;  thereon.     Brewster  ».  Lunt,  8  Louis.  290. 
Winham  v.  Crutcher,  2  Tenn.  Ch.  536;  Castle  3  story  Eq.  PI.  §§  40,  41,  42.    The  prayer 

V.  Bader,  23  Cal.  75.]  of  a  bill  in  Chancer}'  is  an  essential  part,  and 

1  Lissett  V.  Reave,  2  Atk.  394.  without  its  insertion  no  decree  can  be  ren- 

•  2  Neuman  «.  Godfrey,  cited  Ld.  Red.  160 ;  dered  for  a  plaintilT.      Driver  v.  Tatner,   5 

2  Bro.  C.  C.  332;  Leverick  v.  Meigs,  1  Cowen,  Porter,  10;  see  Smith  v.  Smith,  4  Rand.  95; 

645,  663,  664,  665;  ante,  195,  notes.     Ordin-  see  also  pout,    "The  Prayer  for  Relief,"  in 

arily,  the  principal  cannot  avail  himself,  by  tiiis  chapter.     If  the  plaintitT  i)rays  for  relief 

Buit  in  his  own  name,  of  a  written  contract,  in  a  certain  capacity,  tliis  will  be  a  tost  of  the 

made  between  his  agent  and  a  third  person,  ground  on  which  he  seeks  the  aid  of  the  Court, 

in  the  name  of  the  agent;  for  it  is  treated  as  Sayles  v.  Tibbitts,  5  R.  L  79.     If  the  allega- 

a  contract  merely  between  the  parties  named  tions  of  a  bill  refer  to  the  condition  of  things 

in  it,  although  the  agent  is  known  to  be  act-  at  the  time  the  bill  is  filed,  tlie  relief  afforded 

ing  in  that  character.     United  States  ».  Par-  must  be  limited  to  that  state  of  facts.     Win- 

mele,  1  Paine  C.  C.  252;  Clark  v.  Wilson,  3  nipiseogee  Lake  Company  v.  Young,  10  N.  II. 

Wash.   C.   C.   560;    Newcomb    v.    Clark,    1  420.     [Under  a  bill  alleging  that  ail  of  the 

Denio,  226;  Finney  y.  Bedford  Com.  Ins.  Co.,  defendants  had  an  interest  in  the  land  subject 

8  Met.  348;    Harp  v.  Osgood,  2  Hill,   216.  to  the  plaintiff's  claim,  and   praying   relief 

There  are,  however,  exceptions  to  this  rule,  against  all,  the  bill  may  be  dismissed  a.s  to 

as  well  established  as  the  rule  itself.     As  in  part   of    the    defendants,    and    relief    given 

case  of  a  written  contract  by  a  factor  in  his  against  the  residue.     Brooks   v.    Carpenter, 

own  name  for  the  purchase  or  sale  of  goods  51  Cal.] 

an 
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others,  where  reUef  is  pra3-ed,  the  prayer  of  process  is  various :  some- 
times a  habeas  corpus  cum  causa,  sometimes  a  subpoena,  and  sometimes 
other  writs. ^  Afterwards,  the  hill  appears  to  have  assumed  a  more 
regular  form,  aud  not  only  to  have  prayed  the  subpoena  of  the  Court, 
but  also  suitable  relief  adapted  to  the  ease  contained  in  the  statement :  ^ 
which  is  the  general  form  of  all  bills  in  modern  use  ;  except,  that,  since 
the  late  Act,  the  prayer  for  subpoena  is  omitted.  But  although  it  was 
the  general  practice,  previously  to  the  late  Act,  in  all  cases  where  relief 
was  sought,  to  specify  particularly  the  nature  of  such  relief,  yet,  it 
seems  that  such  special  prayer  was  not  absolutely  necessary,  aud  that 
praj-ing  general  relief  was  sufficient;^  and,  in  Partridge  v.  Haycraft,^ 
Lord  Eldon  said,  that  he  had  seen  a  bill  with  a  simple  prayer  that  the 
defendant  might  answer  all  the  matters  aforesaid,  and  then  the  general 
praj^er  for  reUef. 

By  the  Act  to  amend  the  practice  of  the  Court  of  Chancery  it  is  now 
provided,  that  the  plaintiff  shall  pray  specifically  for  the  relief  which  he 
may  conceive  himself  entitled  to,  and  also  for  general  relief.^ 

The  requisites  above  set  out  are  necessary  in  every  bill  which  is  filed 
in  a  Court  of  Equity  for  the  purpose  of  obtaining  relief.  There  are 
other  requisites  appertaining  to  bills  adapted  to  particular  purposes, 
which  will  be  hereafter  pointed  out,  as  well  as  those  distinctive  prop- 
erties which  belong  to  bills  not  filed  for  the  purposes  of  relief.  But 
besides  those  points  which  are  generally  necessary  to  be  attended  to  in 
the  frame  of  all  bills,  as  each  case  must  depend  upon  its  own  particular 
circumstances,  matters  must  be  introduced  into  every  bill  which  will 
occasion  it  to  diflfer  from  others,  but  which  it  is  impossible  to  reduce 
under  any  general  rules,  and  must  be  left  to  the  discretion  of  the  drafts- 
man. Care,  however,  must  be  taken  in  framing  the  bill  that  every  thing 
which  is  intended  to  be  proved  be  stated  upon  the  face  of  it :  other- 
wise, evidence  cannot  be  admitted  to  prove  it.^  This  is  required, 
*327     in  *  order  that  the  defendant  may  be  aware  of  what  the  nature 

1  Jud.  Auth.  M.  R.  91,  92;  see  1  Spence  facts  not  in  the  bill;  nor  can  relief  be  granted 
Eq.  .Jur.  308  et  seq.  for  matters  not  charged,  although  they  may 

2  Jud.  Auth.  M.  R.  91,  92;  see  1  Spence  be  apparent  from  other  parts  of  the  pleadings 
Eq.  Jur.  3G8  e<  seq.  and  evidence ;  for  the  Court  pronounces  its 

8  Cook  V.  Martvn,  2  Atk.  3;    Grimes  v.  decision  secundttm  alkr/ata 'et  jirobuta.    Story 

French   ib.  141.       "  Eq.  PI.  §  257;  Crocket  v.  Lee,  7  Wheat.  522; 

4  il'ves.  574.  .lackson  v.  Ashton,  11  Peters,  229;  James  v. 

6  15  &  IG  Vic.  c.  86,  §  10.  McKernon,  G  John.  564 ;  Barraque  v.  Manual, 

6  Gordon  v.  Gordon,  3  Swanst.  472;  Miller  2  Kng.  516  ;  [Tripp  v.  Vincent,  '2  Barb.  Ch. 
V.  Colton,  5  Geo.  341;  Parker  v.  Beavans,  614;  Browning  v.  Pratt,  2  Dev.  Lq.  49; 
19  Texas,  406;  Bailev  v.  Rvder,  10  N.  Y.  Sheratz  r.  Nicodemus,  7  "i  erg.  13;  Austin  v. 
363;  Ho  wan  v.  Bowles,  21  111.  17;  Laud  v.  Ramsey,  3  Tenn.  Ch.  118.]  A  trustee  is  not 
Cowan,  19  Ala.  297;  Chatfin  v.  Kimball,  23  to  be  held  for  any  neglect  or  breach  of  dutj', 
111.  36;  The  Camden  and  Ambov  K.K.  Co.  v.  which  is  not  charged  in  the  bill.  Page  v. 
Stewart,  4  C.  E.  Green  (N.  J.),"343:  Hewett  Olcott,  28  Vt.  465.  But  the  plaintiif  need 
V.  Adams,  50  Maine,  271,  270;  Ix)vell  v.  Far-  not,  and  indeed  sliould  not,  state  m  the  bill 
rington,  50  Maine,  239;  Ashton  v.  Atlantic  anv  matters,  of  which  the  Court  is  bound 
Bank,  3  Allen,  217;  Howell  v.  Sebring,  1  judicially  to  take  notice,  or  is  supposed  to 
Mc(;arter  (N.  J.),  84;  Badger  v.  Badger,  2  possess  full  knowledge.  Many  of  these  mat- 
Wallace  U.  S.  87.  No  facts  are  properly  in  ters  are  enumerated  by  Mr.  Justice  Story,  in 
iBsue,  unless  charged  in  the  bill;  and  of  Story  Eq.  PI.  §  24.  So  also  by  Mr.  Green- 
course  no  proofs  can  generally  be  offered  of  leaf,  in  his  work  on  Evidence,  vol.  1,  §§  4,  5, 
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of  the  case  to  be  made  against  him  is.  The  necessity  of  observing 
this  rule  was  strongly  insisted  on  by  the  L.  C.  B.  llicliards,  in  the  case 
oi  Hallw.  Maltby.^  And  in  Montesquieu  v.  Sandys^-  the  principle  upon 
which  it  is  founded  is  strongly  illustrated  ;  in  that  case,  a  bill  was  filed 
to  set  aside  a  contract  entered  into  by  an  attornc}'  for  tlie  purchase  of 
a  reversionary  interest  from  his  client,  on  the  ground  of  fraud  and  mis- 
representation ;  the  evidence  adduced  in  support  of  the  allegation  of 
fraud,  did  not,  in  Lord  Eldon's  opinion,  substantiate  the  case  as  laid  in 
the  bill :  a  transaction,  however,  was  disclosed  in  the  evidence  which 
his  Lordship  appeared  to  think  would  have  raised  a  question  of  con- 
siderable importance  in  favor  of  tlie  plaintiff,  if  it  had  been  properly 
represented  upon  the  pleadings  ;  but  as  it  had  not  been  stated  in  the 
bill,  he  thought  it  would  be  far  too  much  to  give  relief  upon  circum- 
stances which  were  not  made  a  ground  of  complaint  upon  the  record. 

It  is  to  be  observed  in  this  place,  that  not  only  will  it  be  impossible 
to  introduce  evidence  as  to  facts  which  are  not  put  in  issue  by  the  bill, 
but  that  even  an  inquiry  will  not  b(>  directed,  unless  ground  for  such 
inquiry  is  laid  in  the  pleadings. '^  Thus,  whei-e  a  bill  was  filed  for  a 
foreclosure,  and  a  motion  was  made  for  a  reference  to  the  Master,  under 
the  7th  Geo.  II.  c.  20,  to  inquire  into  the  amount  due  upon  the  mort- 
gage, and  it  was  insisted  that  the  Master  ought  to  be  directed  to 
take  an  account  of  the  costs  *  incurred  by  the  plaintiff  in  certain  *328 
proceedings  in  an  ejectment  at  Law  which  were  not  alluded  to  in 
the  bill,  the  Court  held  that  no  such  inquiry  could  be  directed,  but  gave 
the  plaintiff  leave  to  amend  his  bill  in  that  respect.-' 

It  is,  moreover,  an  established  doctrine  of  the  Court,  that  where  the 
bill  sets  up  a  case  of  actual  fraud,  and  makes  that  the  ground  of  the 
prayer  for  reli'ef,  the  plaintiff  is  not,  in  geuei-al,  entitled  to  a  decree  by 
establishing  some  one  or  more  of  the  facts,  quite  independent  of  fraud, 
but  which  might  of  themselves  create  a  case  under  a  distinct  head  of 
Equity  from  that  which  would  be  applicable  to  the  case  of  fraud,  origi- 
nally stated.^ 

6.     In  a  bill  to  restrain  an  infringement  of  a  Green  (N.  J.).  34-3;  Winebrenner  v.  Colder, 

patent,  an  express  averment  of  the  novelty  4;i  Penn.  St.  244. 

of  the  invention  protected  by  the  patent  is  i  6  Pri.  240,  259. 

not  necessary.    Amory  i;.  Brown,  L.  R.  8  Eq.  2  ig  Ves.    302,   314;    see   also   Powys   v. 

663.    The  allegation  of  the  grant  and  produc-  Mansfield,  6  Sim.  .50.5. 

tion  of  the  letter.s-patent  throw  upon  the  de-  3  Holloway  v.  IMillard,  1  Mad.  414,  421; 

fendant  fh«  onus  of  disputing  the  novelty.  Scarf  v.  Soulby,  1  M'N.  &  G.  364,  375;  see, 

It  is  no  longer  necessary  to  charge  the  evi-  however.   Baker  v.  Bradley,  7  De  G.,  M.  & 

dence  relied  on,  except 'for  the  purpose  of  G.  597;  2  Sm.  &  G.  531;  and  see,  for  cases 

procuring  admissions,  per  Sir  \V.  P.  Wood  where  inquiries  have  bwn  directed  on  sug- 

V.  C,   Mansell  v.  Feenev,  2  .J.  &  H.  313,  gestions  in  answer,  M'Mahon  v.  Hurchell,  2 

318.     [Where,  however,  "the  question   turns  Phil.  127,  132;  Barrett  w.  Stockton  and  Dar- 

upon  a  particular  fact  not  specilically  alleged  lington  Railway  Company,   1  II.  L.  Ca.  34; 

in  the  bill,  and  which  the  defendant  has  not  11  CI.  &  F.  o'.lO. 

had  the  opportunity  of  denying,  it  seems  that  1  Millard  v.  Magor,  3  Mad.  43-3. 

the  Court  will  direct  an  inquiry  as  to  such  '-  Price  v.  Berringtou,  :!  M"X.  &  G.  486; 

fact.    Western  j;.  Empire  Assurance  Associa-  15  .Jur.  999;  Macquire  r.  O'Reilly.  ;«  .lo.  & 

tion,  L.  R.  6  Eq.  23.]     A  bill  should  not  set  Lat.  224;    Ferraby  i'.    Ilobs.iu,  2  Phil.  2.55, 

out  the  evidence,  whether  oral  or  written,  by  258;  Glascott  i".  Lang,  ?/>.  310,  -Vli:  ^\  Me  v. 

which  the  facts  are  to  be  proved.     The  Cam-  Gibson,   1  H.  L.  Ca.  605:  Sugd.  Law  Prop. 

den  and  Araboy  R.K.  Co.  v.  Stewart,  4  C.  E.  632;  Baker  v.  Bradley,  m6»  sup.;  Burdett  p. 
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It  is  right  liere  to  observe  that,  independently  of  the  qualities  which 
have  been  above  pointed  out  as  necessary  to  bills  in  general,  it  is  requi- 
site that  the  object  for  which  a  bill  is  brought  should  not  be  beneath  the 
dignit}'  of  the  Court :  for  the  Court  of  Chancery  will  not  entertain  a 

suit  where  the  subject-matter  of  the  litigation  is  under  the  value 
*329     of  10/.  ;  *  except  in  cases  of  charities,^  *  or  of  fraud, ^  or  of  bills 

to  establish  a  general  right,  as  in  the  case  of  tithes,'^  or  other 
special  circumstances.^  It  is  said,  that  the  Court  will  not  entertain  a 
bill  for  land  under  the  yearly  value  of  40s.  ;  ^  but  instances  occur  in  the 
books  where  bills  have  been  entertained  for  the  recovery  of  ancient 
quit-rents,  though  very  small,  viz.,  2s.  or  3s.  per  annum. ^    It  seems,  that 


Hav,  11  L.  T.  N.  S.  259,  L.  C. ;  [Hickson  v. 
Lombard,  L.  R.  1  H.  L.  324;  Evre  v.  Potter, 
15  How.  42;  Hovt  v.  Hovt,  12 "C.  E.  Green, 
399;  Stucky  v.  Stucky,  3  Stew.  Eq.  546;] 
Tillinghast"v.  Champlfn,  4  R.  L  173;  Mount 
Vernou  Bank  v.  Stone,  2  R.  L  129;  Master- 
son  V.  Finnegan,  ib.  316.  The  rule  applies 
only  where  actual  or  moral,  as  distinguished 
from  constructive  fraud,  is  charged ;  but  it 
is  sufficient  that  such  actual  or  moral  fraud 
is  substantially  charged,  whether  the  word 
fraudulent  be  used  or  not.  Tillinghast  v. 
Champlin,  iibi  supra;  see  Grove  v.  Rentch, 
26  Md.  367,  377.  [And  see  for  exceptions 
where  other  matters  are  alleged  to  give  the 
Court  jurisdiction,  infra,  382,  n.  2.]  The 
facts  and  circumstances  of  the  alleged  fraud 
should  be  set  forth.  Castle  v.  Bader,  23 
Cal.  75. 

3  The  true  ground  of  this  rule  is,  that  the 
entertainment  of  suits  of  small  value  has  a 
tendency,  not  only  to  promote  expensive  and 
mischievous  litigation,  but  also  to  consume 
the  time  of  the  Court  in  unimportant  and 
frivolous  controversies,  to  the  manifest  injury 
of  other  suitors,  and  to  the  subversion  of  the 
public  policy  of  the  laud.  Moore  v.  Lj'ttle, 
4  John.  Ch.  183;  Swedesborough  Church  v. 
Shivers,  1  C.  E.  Green  (N.  J.),  453,  458. 
This  rule  seems  to  have  been  of  great  anti- 
quity in  the  Court  of  Chancery.  See  Story 
Eq.  PI.  §  501,  and  cases  cited.  A  similar 
rule,  it  is  apprehended,  prevails  in  the  Courts 
of  Equity  in  America,  so  far  as  they  have 
been  called  upon  to  express  anv  opinion  on 
the  subject.  Storv  Eq.  PI.  §  502;  see  Wil- 
liams V.  Berry,  3"^  Stew.  &  P.  284.  It  was 
formerly  held  in  New  York  that  the  Court  of 
Chancery  would  not  take  cognizance  of  a 
case  where  ,the  amount  in  controversy  was 
below  10/.  sterling.  Moore  v.  Lyttle,  4  Jolm. 
(]h.  185;  Fullerton  v.  Jackson,  5  John.  Ch. 
276.  The  amount  was  afterwards  increased 
in  that  State  by  statute  to  the  sum  of  one 
hundred  dollars;  2  Rev.  Stats.  New  York, 
173,  §  37;  see  Vredenburg  v.  Johnson,  1 
Hopk.  112;  Mitchell  v.  Tighe,  1  Hopk.  119; 
Smets  V.  Williams,  4  Paige,  304.  No  such 
statute  exists  in  Massachusetts,  but  a  similar 
principle  is  applied.  Cummings  v.  Barrett, 
10  Cush.  190.  The  value  of  the  matter  in 
disjiute  should  appear  by  the  record.  Wat- 
Boa  V.  Wells,  5  Conn.  468.    But  a  bill  for  the 


specific  performance  of  a  contract  to  convey 
land  need  not  contain  an  averment  that  the 
value  of  the  land  exceeds  $100.  Church  v. 
Ide,  1  Clarke,  494.  The  jurisdiction  of  the 
Court  does  not,  however,  depend  upon  the 
amount  that  may  ultimately  be  found  due  to 
the  plaintiff,  but  upon  the  claim  stated  by 
him.  Bradt  v.  Kirkpatrick,  7  Paige,  62; 
Whitecotton  v.  Simpson,  4  J.  J.  Marsh.  12; 
Judd  ■»!-  Bushnell,  7  Conn.  205;  Skinner  v. 
Bailey,  7  Conn.  496;  Wheat  v.  (iriffin,  4 
Day,  419;  Douw  v.  Sheldon,  2  Paige,  323; 
Bailey  v.  Burton,  8  Wend.  395.  These  pro- 
visions seem  to  apply,  however,  only  to  cases 
of  bills  for  relief,  and  not  to  cases  of  bills  for 
discovery  merely.  Goldey  v.  Beeker,  1  Edw. 
Ch.  271;  Schroeppel  v.  Redfield,  5  Paige, 
245. 

At  the  present  time,  in  New  York,  there  is 
no  limitation  to  the  amount  in  controversy 
required  to  give  jurisdiction  in  actions  of  an 
equitable  nature,  the  same  having  been  abol- 
ished by  construction  of  the  Constitution  of 
1846,  and  the  code  of  procedure.  Sarstield  v. 
Van  Vaughner,  15  Ab.  Pr.  65. 

*  Parrot  v.  Paulet,  Cary,  103;  Anon.,  1 
Eq.  Ca.  Ab.  75,  margin. 

1  Bunb.  17,  n. 

2  Griffith  V.  Lewis,  2  Bro.  P.  C.  ed.  Toml. 
407.  If  a  suit  have  no  other  object  than  the 
more  recovery  of  a  sum  of  $1.75,  tlie  bill 
will  be  dismissed;  but  if  it  seeks  to  eslablish 
a  right  of  a  permanent  and  valuable  nature, 
it  falls  within  the  recognized  exceptions  to 
the  general  principle,  and  the  Court  will 
maintain  jurisdiction.  Swedesborough  (church 
V.  Shivers,  1  C  E.  Green  (N.  J.),  453,  458; 
Storv  Eq.  PI.  §§  500,  501. 

3  Ord.  IX.  1.  In  Seaton  v.  Grant,  L.  R. 
2  Ch.  Ap.  459,  463,  Lord  Justice  Turner 
said  :  "  Another  objection  that  has  been 
taken  is  the  insignificame  of  the  plaintiff's 
interest  in  the  subject-matter  of  the  suit. 
He  is,  however,  suing  on  behalf  of  himself 
and  the  other  shareliolders  of  the  company, 
and  I  am  not  pref)ared  to  say  that  the 
ordinary  rule  as  to  suits  for  a  subject-matter 
of  less  value  than  10/.,  applies  to  a  case  of 
this  kind." 

*  1  Eq.  Ca.  Ab.  75,  margin  ;  Almy  r, 
Pvcroft,  Carv,  103. 

"  6  Cocks  V.  Foley,  1  Vern.  359. 
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if  a  bill  is  brought  for  a  demand  which,  by  the  rule  of  the  Court,  can- 
not be  sued  for,  the  defendant  may  either  demur  to  it.  on  the  ground 
that  the  plaintifl"s  demand,  if  true,  is  not  sufficient  for  the  Coui-t  to 
ground  a  decree  upon,®  or  he  may  (which  is  the  most  usual  course) 
move  to  have  the  bill  dismissed,  as  below  the  dignity  of  the  Court.'' 
But  even  if  the  defendant  should  take  neither  of  these  courses,  yet,  wlien 
the  cause  comes  to  a  hearing,  if  it  appears  that,  on  account  taken,  the 
balance  due  to  the  plaintiff  will  not  amount  to  the  sum  of  10/.,  the  Court 
will  dismiss  the  bill.'*  Thus,  where,  upon  a  bill  being  brought  relating 
to  tithes,  it  was  clearly  admitted  that  the  plaintiff  had  a  right  to  some 
tithes  of  the  defendant,  but  the  tithes  which  were  due  appeared  to  be 
only  of  the  value  of  5/. ,  Lord  Harcourt  dismissed  the  bill  at  the  hear- 
ing ;  ^  and  in  Brace  v.  Taylor ^^'^  a  similar  objection  was  taken,  at  the 
hearing,  and  allowed."  But  in  Beckett  v.  Bilbrough,^'^  the  suit  was  held  to 
be  sustainable,  although  the  sum  recovered  was  only  9/.,  on  the  ground 
that  the  plaintiff,  when  he  filed  his  bill,  must  have  been  justified  in  sup- 
posing that  a  larger  sum  would  be  recovered  ;  and  the  defendant,  who 
knew  the  amount,  had  not  given  any  information  respecting  it.^^ 

*A  bill  must  not  only  be  for  a  subject  which  it  is  consistent  *330 
with  the  dignity  of  the  Court  to  entertain,  but  it  must  also  be 
brought  for  the  whole  subject.  The  Court  will  not  permit  a  bill  to  be 
brought  for  part  of  a  matter  only,-^  so  as  to  expose  a  defendant  to  be 
harassed  by  repeated  litigations  concerning  the  same  thing ;  it,  there- 
fore, as  a  general  rule,  requires  that  ever}^  bill  shall  be  so  framed  as  to 
afford  ground  for  such  a  decision  upon  the  whole  matter,  at  one  and  the 
same  time,  as  may,  as  far  as  possible,  prevent  future  litigation  concern- 
ing it.  It  is  upon  this  principle  that  the  Court  acts,  in  requiring  in 
every  case,  with  such  exceptions  as  we  have  noticed  above,  the  presence, 
either  as  plaintiffs  or  defendants,  of  all  parties  interested  in  the  object 
of  the  suit.  And  upon  the  same  principle,  it  will  not  allow  a  plaintiff 
who  has  two  distinct  claims  upon  the  same  defendant,  or  to  which  the 
same  defendant  may  eventually  prove  liable,  to  bring  separate  bills  for 
each  particular  claim,  or  to  bring  a  bill  for  one  and  omit  the  other,  so  as 
to  leave  the  other  to  be  the  subject  of  future  litigation.^    Thus,  in  Pure- 

6  Fox  V.  Frost,  Rep.  t.  Finch,  253.  liams,   4  Paige,  364 ;  McElwain  v.  "Willis,  3 

7  Mos.  47,  356;  Bunb.  17;  Swedesborough  Paige,  505;  S.  C.  on  appeal,  9  Wend.  548; 
Church  «.  Shivers,  1  C.  E.  Green  (N.  J.),  Schrceppel  i'.  Redfield,  5  Paige,  245;  Hradtr. 
453,  457.  Kirkpatrick,  7  Paige,  62.     By  "  exclusive  of 

8  Coop.  En.  PI.  166;  Swedesborough  costs,'"  above,  is  meant  the  cosis  of  the  suit  ia 
Church  V.  Shivers,  1  C.  E.  Green  (N.  J.),  Chancery.  Van  Tyne  v.  Bunce,  1  Edw.Ch. 583. 
453,  457;  [McNew  v.  Toby,  6  Hum.  27.]  12  g  Hare.  188;  14  .lur.  238. 

9  Cited  2  Atk.  253.  ^^  In  Smith  v.  Matthews,  M.  R.  2  July, 

10  2  Atk.  253.  1859,  the  usual  decree  was  made  to  ailinin- 

11  "If  it  appears  on  the  face  of  the  bill,  ister  real  and  personal  estate  on  a  bill  by  a 
that  the  matter  in  dispute,  exclusive  of  costs,  creditor,  suing  on  behalf  of  all  the  creditors 
does  not  exceed  the  amount  to  which  the  of  the  deceased  debtor  ;  though  his  nuii- 
jurisdiction  of  the  Court  is  limited,  the  defend-  vidual  debt,  as  alleged  m  the  bill,  was 
ant  mav  either  demur,  or  move  to  have  the  under  5/. 

bill  dismissed  with  costs  ;  or  if  it  does  not  i  Ld.  Red.  183. 

appear  on   the  face  of  the  bill,  it  may  be  2  story  Eq.   PI.   §   287.     So,  at  Law,    a 

•pleaded  in  bar  of  the  suit.     Smets  v.  Wil-      plaintiff  cannot  split  an  entire  cause  of  action, 
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foy  V.  Purefoy^  where  an  lieir,  b}-  his  bill,  pra^'ed  an  account  against  a 
trustee  of  two  several  estates,  that  were  conveyed  to  him  for  several 
and  distinct  debts,  and  afterwards  would  have  had  his  bill  dismissed  as 
to  one  of  the  estates :  and  have  had  tlie  account  taken  as  to  the  other 
only,  the  Court  decided  that  an  entire  account  should  be  taken  of  both 
estates :  "for  that  it  is  allowed  as  a  good  cause  of  demurrer  in  this 
Court,  that  a  bill  is  brought  for  part  of  a  matter  onl}-,  which  is  proper 
for  one  entire  account,  because  the  plaintiff  sliall  not  sjjlit  causes  and 
make  a  multiplicity  of  suits."  And  so,  where  there  are  two  mortgages, 
and  more  money  has  been  lent  upon  one  of  them  than  the  estate  is 
worth,  the  heir  of  the  mortgagor  cannot  elect  to  redeem  one  and  leave 
the  heavier  mortgage  unredeemed,  but  shall  be  compelled  to  take  both.* 
Upon  the  same  principle  it  is  held,  that  "'  where  there  is  a  debt  secured 
by  mortgage,  and  also  a  bond  debt :  when  the  heir  of  the  mortgagor 

comes  to  redeem,  he  shall  not  redeem  the  mortgage  without  pay- 
*331     ing  the  bond  debt  too,  *  in  case  the  heir  be  bound."  ^    The  ground 

of  this  rule  is  the  prevention  of  circuity  of  remedy :  for,  as  the 
bond  of  the  ancestor,  where  the  heir  is  bound,  becomes,  upon  the  death 
of  such  ancestor,  the  heir's  own  debt,  and  is  payable  out  of  the  real 
estate  descended,  it  is  but  reasonable  that,  where  the  heir  comes  to 
redeem  the  estate  by  pa3Tiient  of  the  principal  money  and  interest,  he 
should  at  the  same  time  be  called  upon  to  pay  off  the  bond  :  as  otherwise, 
the  •  obligee  would  be  driven  to  sue  him  for  the  recovery  of  the  bond, 
which  in  the  result  might  be  payable  out  of  the  same  property  that  the 
heir  has  redeemed. 

When  it  is  laid  down  as  a  rule,  that  the  Court  will  not  entertain  a  suit 
for  part  of  a  matter,  it  must  be  understood  as  subject  to  this  limitation, 
VIZ.,  that  the  whole  matter  is  capable  of  being  immediately  disposed  of;  '^ 
for  if  the  situation  of  the  property  in  dispute  is  such,  that  no  immediate 
decision  upon  the  whole  matter  can  be  come  to,  the  Court  will  frequently 
lend  its  assistance  to  the  extent  which  the  actual  state  of  the  case,  as  it 
exists  at  the  time  of  filing  the  bill,  will  warrant.     Upon  this  principle 

so  as  to  maintain  two  suits  upon  it,  without  of  dealing  from  which  such  an  agreement  or 

the  defendant's  consent.     If  he  attempts  so  understanding  may  be  inferred." 
to  do,  a  recovery  in  the  first  suit,  though  for  8  \  Vern.  29. 

less  than  the  whole  demand,  is  a  bar  to  the  ^  y^jj/. ;  Margrave  v.  Le  Hooke,  2  Vern. 

second.     Ingraham  v.  Hall,  11  Serg.  &  K.  207. 

78;  Crips  v.  Talvaude,  4  M'Cord,  20;  Smith  i  Shuttleworth  v.  La.vcock,  1  Vern.  245; 

«.  Jones,  1.5  John.  229;  Willard  f.  Sperrv,  16  Anon.,   2   Ch.   Ca.    164;    and   see  Jones  r. 

John.    121;    Avery  v.    Fitch,   4  Conn.  "362;  Smith,    2    Ves.    J.    376;    see    also   Elvy  «. 

Vance  f.  Lancaster,  .3  Ilavw.  130;  Colvin  v.  Norwood,  5  I)e  G.   &  S.  240;  10  Jur.  493  ; 

Corwin,    15    Wend.    557  ;"  Strike's    case,    1  Sinclair  v.  Jackson,   17    Beav.  405  ;  Fisher 

Bland,  95;  James  v.  Lawrence,  7  Har.  &  J.  on  Mortgage,  381;  2  Story  F:q.  Jur.  §  1023, 

73;  Stevens  f.  Lockwood,  13  Wend.  644:  see  note;  Jones  v.  Smith.  2  Sumner's  Ves.  372, 

also  Guernsey  r.  Carver,  8  Wend.  492,  and  the  n.  (c),  and  cases  cited;  Lee  v.  Stone,  1  Gill 

remarks  on  it  in  Badger  v.  Titcomb,  15  Pick.  &  J.  1. 

415.  In  this  last  case  it  was  said  that  "  as  2  The  principle  is  well  established,  that  a 
the  law  is,  we  think  it  cannot  be  maintained,  contract  to  do  several  things  at  several  times, 
that  a  running  account  for  goods  sold  and  is  divisible  in  its  nature;  an. t  that  an  action 
delivered,  mouev  loaned,  or  money  had  and  will  lie  for  the  breach  of  any  one  of  the  stipu- 
received,  at  dift'eVent  times,  will  constitute  an  lations,  each  of  these  stipulations  being  con- 
entire  demand,  unless  there  is  some  agree-  sidered  as  a  separate  contract.  Badger  »., 
nient  to  tluit  effect,  or  some  usage  or  course  Titcomb,  15  rick.  414. 
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Courts  of  Equity  act,  in  permitting  bills  for  the  preservation  of  evidoneo 
in  perpetuam  rei  memoriam :  which  it  does  upon  the  ground  that,  from 
the  circumstances  of  the  parties,  the  case  cainiot  l)c  immediately  the 
subject  of  judicial  investigation  ;  and  if  it  should  appear  upon  the  bill, 
that  the  matter  to  which  the  required  testimony  is  alleged  to  relate  can 
be  immediately  decided  upon,  and  that  the  witnesses  are  resident  in 
England,  a  demurrer  would  hold.^  It  is  upon  the  same  principle  (hat 
the  Court  proceeds,  in  that  class  of  cases  in  which  it  acts  as  ancillary 
to  the  jurisdiction  of  other  Courts,  by  permitting  suits  for  tlie  preserva- 
tion of  property  pending  litigation  in  such  Courts ;  or  by  removing  the 
impediments  to  a  lair  litigation  before  tribunals  of  ordinary  jurisdiction. 
In  all  these  cases,  it  is  no  ground  of  objection  to  a  bill  that  it  embraces 
only  part  of  the  matter,  and  that  the  residue  is,  or  may  be,  the  subject 
of  litigation  elsewhere.  The  i)reservation  of  the  propert}',  or  the  re- 
moval of  the  impediments,  is  all  that  the  Court  of  Equity  can  effect ; 
the  bill,  therefore,  in  seeking  this  description  of  relief,  seeks  the  whole 
relief  which,  in  such  cases,  a  Court  of  Equity  can  give  ;  but  if  a  bill, 
pra}ing  only  this  description  of  relief,  should  disclose  a  case  in 
*  which  a  Court  of  Equity  is  capable  of  taking  upon  itself  the  *3.32 
whole  decision  of  the  question  :  in  such  a  case,  it  is  apprehended, 
the  bill  would  be  defective  in  not  seeking  the  relief  which  the  plaintiff 
is  entitled  to. 

With  reference  to  this  part  of  the  subject  may  be  noticed  the  much 
litigated  question,  to  what  extent  a  person  engaged  in  trade  in  copart- 
nership can  have  relief  in  Equit}^  against  his  partners,  without  praying 
a  dissolution  of  the  partnersiiip ;  upon  this  point  the  decisions  were 
very  conflicting.^  In  Forman  v.  Homfray^^  Lord  Eldon  said  he  did  not 
recollect  an  instance  of  a  bill  filed  by  one  partner  against  another,  pra}'- 
ing  the  account  merelj^  and  not  a  dissolution  :  proceeding  oh  the  found- 
ation that  the  partnership  was  to  continue  ;  and  observed  ui)on  the  incon- 
venience that  would  result  if  a  partner  could  come  here  for  an  account 
merely,  pending  the  partnership,  as  there  seems  to  be  nothing  to  prevent 
his  coming  annually  ;  ^  and  in  Loscomhe  v.  Russell,  Sir  Lancelot  Shad- 

8  Ld.  Red.  150;  see  Story  Eq.  PI.  §  303,  Parfn.  (Perkins's  ed.)  §§  299,  300,   1128  to 

and  note  ;    Moodelav  v.  Morton,  1  Bro.   C.  1133. 

C    (Perkins's   ed.)'469,    a-id    notes;   post,  2  2  V.  &  B.  329;   and   see   Marshall    v. 

Chap.  XXXIV.  §  4   Bills  to  perpetuate  Testi-  Colman,  2  J.   &    W.  2G8  ;    Lindley  Partn. 

many.  752. 

1  In  1  Story  Eq.  Jur.  §  671,  Mr.  Justice  **  It  is  said  by  one  of  the  learned  reporters, 
Story  says:  "  Courts  of  Equity  may,  perhaps,  in  a  note  to  2  V.  &  B.  330,  that,  in  flie  ease 
interpose  and  decree  an  account  where  a  dis-  of  theatres,  the  Court  has  refused  to  take 
solution  of  partnership  has  not  taken  place,  jurisdiction  upon  any  other  priiuiple  than  a 
and  is  not  asked  for;  although,  ordinarily,  dissolution  of  partnership.  \\'at('rs  r. 'I'ay- 
they  are  not  inclined  to  decree  an  account,  lor,  15  Vcs.  10.  But  it  is  to  be  oliserved,  tiiat 
unless  under  special  circumstances,  if  there  theatres  are  property  of  a  very  peculiar  de- 
is  not  an  actual  or  contemplated  dissolution,  scription,  and  that  any  interference  with  the 
so  that  all  the  affairs  of  the  partnership  may  management  of  them  \>y  the  Court  might  be 
be  wound  up."  See  also  the  cases  cited  in  productive  of  irreparable  damage  and  ruin  to 
the  note  at  the  place  above  cited,  and  Waters  the  parties  concerned,  and  that  it  is  upon  this 
r.  Taylor,  15  Sumner's  Ves.  10,  note  (6),  and  principle  tliat,  in  Waters  r.  Taylor,  the 
cases  cited;  Judd  v.  Wilson,  6  Vt  185;  1  Court  hesitated  to  interfere  during  the  e.xist- 
Sniith   Ch.   Pr.   (2d   Am.   ed.)  89;    Collyer  ence  of  the  partnersiiip;  see  15  Ves.  20.     It 
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well  V.  C.  allowed  a  demurrer  to  a  bill  praying  the  account  of  a  part- 
nership, because  it  did  not  pray  for  a  dissolution.*  lu  Harrison  v.  Ar- 
mitage,^  however,  a  contrary  opinion  was  expressed  by  Sir  John  Leach 
V.  C.  ;  and  in  Richards  v.  Davies,^  which  was  a  bill  by  one  partner 
against  another,  praying  for  an  account  of  what  was  due  to  the  plaintiff 
respecting  past  partnership  transactions,  and  that  the  partnership  might 
be  carried  on  under  the  decree  of  the  Court,  his  Honor  decreed  an  ac- 
count of  past  partnership  transactions,  but  said  that  he  could  make  no 
order  for  carrpng  on  the  partnership  concerns,  unless  with  a  view  to 
a  dissolution.  In  pronouncing  his  judgment  upon  that  case,  the 
learned  Judge  observed,  that  a  partner,  during  the  partnership,  has  no 
relief  at  Law  for  mone^-s  due  to  him  on  partnership  account ;  and  that, 

if  a  Court  of  Equit}'  refuses  him  relief,  he  is  wholly-  without 
*333     remedy :  which  would  be  contrarj^  *  to  the  plain    principles  of 

justice,  and  cannot  be  the  doctrine  of  equit}'.  With  respect  to 
the  objection  that  the  defendant  might  be  vexed  by  a  new  bill,  when- 
ever new  profits  accrued,  his  Honor  said:  "What  right  has  the  de- 
fendant to  complain  of  such  new  bill,  if  he  repeats  the  injustice  of 
withholding  what  is  due  to  the  plaintiff  ?  Would  not  the  same  ob- 
jection lie  in  a  suit  for  tithes,  which  accrue  de  anno  in  annum  f"  It  is  to 
be  observed,  that  in  the  last  quoted  case  of  Richards  v.  Davies^  the  case 
of  Chappie  V.  Cadell^  was  cited  in  argument,  and  is  referred  to  by 
the  reporters  as  an  authority'  for  the  position  that  a  decree  may  be  made 
for  partnership  accounts  without  the  bill  having  praj'ed  a  dissolution  ; 
but,  upon  reference  to  the  case  itself,  it  will  be  found  that  it  was  one 
of  a  very  peculiar  nature,  and  that  the  principal  object  of  the  suit  was, 
not  an  account  of  the  partnership  transactions,  but  to  have  a  declar- 
ation as  to  the  effect  of  a  sale  of  some  shares  in  a  partnership  under- 
taking (the  Globe  newspaper)  ;  and  that  the  account  of  the  profits 
which  was  decreed  was  merely  the  consequence  of  the  declaration  of 
the  Court  upon  that  point.  The  same  observation  applies  to  Knowles  v. 
Haughton^'^  which  is  also  referred  to  in  Richards  v.  Davies :  ^  there, 
the  bill  was  filed  to  establish  a  partnership  in  certain  transactions,  and 
the  sole  question  in  the  case  was,  partnership  or  no  partnership ;  and 
the  Court  being  of  opinion  that  a  partnership  did  exist  in  part  of  the 
transactions  referred  to,  as  a  necessar}'  consequence  decreed  an  account 
of  these  transactions. 

In  Roberts  v.  Eberhardt*  Sir  W.  P.  Wood  V.  C.   said:   "It  is  cer- 
tainly not  the  ordinary  practice  of  this  Court  to  direct  an  account 

was  said  bv  the  Solicitor-General,  arguendo  6  2  R.  &  M.  347;  and  see  observations  of 

in    Losconibe   v.    Russell,    tliat    it   appeared  Lord  ('ottenham  in  Walworth  v.  Hold,  4  M. 

from   the   brief  in  Forman  v.  Honifray,  that  &  C.  639,  ante,  pp.  234,  235. 

the  plaintiff   there   prayed    for  an   account,  »      1  Jac.  537. 

■which  was  to  be  continued   until  the  end  of  2  \\  Ves.  1G8. 

the  term  of  Ihe  partnership.     4  Sim.  9.  3  2  R.  &;  M.  347.     * 

4  4  Sim.  8.  10.  *  Kay,  148,  15«. 

6  4  Mad.  143,  cited  in  Loscombe  v.  Russell, 
vJii  sup. 
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between  partners,  except  upon  a  bill  for  tlie  dissolution  of  the  partner- 
ship concern.  It  is  true  that  it  is  not  now  necessary  to  ask  for  a  dis- 
solution in  ever}'  case  in  which  relief  is  sought  respecting  partnership 
affairs  ;  but  I  apprehend  that  when  a  bill  seeks  an  account,  that  is  one 
of  the  cases  in  which  a  dissolution  must  be  prayed  ;  unless  some  special 
ground  is  raised  the  general  accounts  cannot  be  taken,  without  asking 
for  the  dissolution  of  the  firm."  It  is  conceived  that  it  is  now  settled 
that,  where  the  general  accounts  of  the  partnership  are  sought,  the  bill 
must  pray  for  a  dissolution,  exce})t  in  special  cases  ;  but  that  there  are 
cases  in  which  the  Court  will  interpose,  to  support  as  well  as  to  dissolve 
a  partnership  :  as  by  appointing  a  receiver,  where  the  conduct  of  the 
defendant  is  such  as  to  endanger  the  existence  of  the  partnership 
concern.^ 

In  endeavoring  to  avoid  the  error  of  making  a  bill  not  sufli- 
cientl}'  *  extensive  to  answer  the  purpose  of  complete  justice,  *334 
care  must  be  taken  not  to  run  into  the  opposite  defect,  viz.,  that 
of  attempting  to  embrace  in  it  too  many  objects :  for  it  is  a  rule  in 
Equity,  that  two  or  more  distinct  sul)jects  cannot  be  embraced  in  the 
same  suit.  The  offence  against  this  rule  is  termed  multifariousness,  and 
will  render  a  bill  liable  to  a  demurrer.^ 


6  Fairthonie  v.  Weston,  3  Hare,  387,  391; 
8  Jur.  353;  Hall  v.  Hall,  3  M'N.  &  G.  79, 
83;  15  Jur.  303,  and  cases  cited  in  note  toS. 
C.  12  Boav.  419;  Bailey  v.  Tlie  Birkenhead 
Railway  Company,  ib.  433,  440;  6  Rail.  Ca. 
256;  14.)ur.  119;  Cropper  ?j.  (^"oburn,  2  Cur- 
tis, C.  C.  405,  473;  Williamson  i'.  Haycock, 
11  Iowa  (3  With.),  40. 

1  "By  multifatiousness  in  a  bill,"  says 
Mr.  Justice  Story,  "is  meant  (he  improperly 
joining,  in  one  bill,  distinct  and  independent 
matters,  and  thereby  confounding;  them;  as, 
for  example,  the  uniting  in  one  bill  of  seyeral 
matters,  perfecth'  distinct  and  unconnected, 
against  one  defendant,  or  the  demand  of  sey- 
eral matters  of  a  distinct  and  independent  na- 
ture against  seyeral  defendants  in  the  same 
bill."  Story  Kq.  PI.  §  271;  West «.  Randall, 
2  Mason,  201;  Fellows  »;.  Fellows,  4  Cowcn, 
68'i;  Brinkenhoff  v.  Brown,  6  John.  Ch.  139; 
Bedsole  v.  Monroe,  5  Ired.  Eq.  313;  Richard- 
son V.  M'Kinson,  Litt.  Sel.  Ca.  320;  Jackson 
V.  Forrest,  2  Barb.  Cli.  676;  Rj-an  v.  Shaw- 
nectown,  14  111.  20;  Mctcalf  v.  Cady,  8  Al- 
len, 587 ;  Warren  v.  Warren,  56  Maine,  360 ; 
Newland  v.  Rogers,  3  Barb  Ch.  432;  Ken- 
nebec and  Portland  R.  R.  Co.  v.  Portland  & 
Kennebec  R.  R.  Co.,  54  Maine,  173;  Crane  v. 
Fairchild,  1  McCarter  (N.  J.),  76.  To  ren- 
der a  bill  multifarious,  it  must  contain  sev- 
eral (/nod  distinct  (jrounds  of  suit  in  Equity, 
which  cannot  properly  be  joined  in  one  suit. 
Many  v.  Beekman  Iron  Co.,  9  Paige,  188; 
McCabe  v.  Bellows,  1  Allen,  269  ;  Varick  t'. 
Smith,  5  Paige,  137;  Pleasant  v.  Glasscock,  1 
Sm.  &  M.  Ch.  17;  Richards  v.  Pierce,  52 
Maine,  5(!2.  A  bill  asking  for  an  injunction 
to  restrain  waste,  and  also  an  account  for 
rent  due,  is   demurrable    on  the  ground  of 
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multifariousness.  Reed  v.  Reed,  1  C.  E. 
Green  (N.  J.),  248,  2.-)0.  If  a  joint  claim 
against  two  or  more  definidants  is  improperly 
joined  in  the  same  bill  with  a  separate  claim 
against  one  of  the  defendants  only,  in  which 
the  other  defendants  haye  no  interest,  and 
which  is  wholly  unconnected  with  the  claim 
against  them,  all  or  either  of  the  defendants 
may  demur  to  the  bill  for  multifariousnes.s. 
Sw'ift  V.  Eckford,  6  Paige,  22 ;  Jioyd  v.  Hoyt, 
5  Paige,  65;  Richards  ?'.  Pierce,  52  Maine, 
562.  [But  a  bill  is  not  multifarious  which 
is  filed  by  a  stockholder  against  the  corpora- 
tion, its  directoi-s  and  treasurer,  alleging  va- 
rious fraudulent  transactions  between  the 
directors  as  a  board,  certain  directors,  and 
the  treasurer,  and  seeking  a  recovery  of  the 
gains  thereby  made.  Lewis  v.  St.  Albans 
Iron  Works, '50  Vt.  477.  And  see  Sturgeon 
V.  Burrall,  1  111.  App.  537.]  A  bill  against 
one  for  a  claim  against  him  in  his  individual 
character,  and  another  claim  against  him  as 
heir  for  the  debt  of  his  ancestor,  may  be  ob- 
jected to  for  multifariousness.  I^rvan  v. 
hlvthe,  4  Blackf.  249;  see  Robinson  t'."  Guild, 
12"  Met.  323.  So  a  bill  is  multifarious  wliich 
mixes  up  independent  claims  maile  by  the 
plaintiff  in  his  own  right  with  others  made 
by  him  as  administrator.  Carter  v.  Tread- 
well,  3  Story,  25,  51,  52.  A  bill  tiled  by  an 
administrator,  in  conjunction  with  the  heirs 
and  distributees  of  the  intestate,  to  recover 
personal  property  in  the  hands  of  the  defend- 
ant, and  to  divide  and  distribute  it,  is  multi- 
farious. Thurman  t'.  Shelton,  10  Yerger, 
383. 

"  The  conclusion,"  says  Mr.  Justice  Storj^, 
"to  which  a  close  survey  of  all  the  authori- 
ties will  conduct  us,  seems  to  be,  that  there 
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According  to  Lord  Cottenhara,   it  is  utterly  impossible,   upon  the 
authorities,  to  lay  down  any  rule  or  abstract  proposition  as  to  what  con- 
is  not  anv  positive,  inflexible  rule,  as  to  what, 
in  the  sense  of  Courts  of  Equity,  constitutes 
multifariousness,  which  is  fatal  to  a  suit  on 
demurrer."     Storv  Eq.  PI.  §  5:i9;  Oliver  v. 
Piatt,  3  How.  U.  S.  a3:i,  411.  412;  Per  Wilde 
J.  in  Kobinson  v.  Guild,   12  Met.  323,  328; 
McLean  r.  Lafayette  Bank,  3  McLean,  415. 
For  a  survev  of  the  positions  and  doctrines 
held  bv  CoiIrtsofEquitv  on  this  subject  in  dif- 
ferent cases,  see  Storv  Eq.  PI.  §§  271-289,  530, 
540;  Bugbee  v.  Sargent,  23  ]\Iaine,  269  ;  Rob- 
inson   V.    Cross,    22   Conn.  587;    Warren  v. 
Warren.  50  Maine.  360;  Kennebec  and  Port- 
land R.  li.  Co.  V.  Portland  and  Kennebec  R. 
R.  Co.,  54  Maine,  173 ;  Abbot  v.  .Johnson,  32 
N.  H.  9;  Chase  v.  Searls,  45  N.  H.  511,  519- 
521;  Camp  v.  Mills,  6  Jones  Eq.  (N.  C.)  274. 
[The  recent  cases  show  an  increasing  ten- 
dencv  to  consider  the  objection  of  multifari- 
ousness as  addressed  to  the  discretion  of  the 
Court.     Where  all  the  plaintiffs  have  a  com- 
mon   interest   in   the   whole  of    the    matter 
■comprised  in  the  bill,  the  objection  of  multifari- 
ousness set  up  by  defendants  who  are  con- 
cerned onlv  in  a  portion  of  the  subject-matter, 
is  a  question  of  discretion   to  be  determined 
upon    considerations    of    convenience    with 
regard   to  the   circumstances   of    each    par- 
ticular  case.      Coates  v.  Legard,  L.    R.    19 
Eq.  56.     And  see  Pointon  v.  Pointon,   L.  R. 
12  Eq.  547;  House  v.  Mullen,  22  Wall.  43; 
Warren  v.  Warren,  52  Me.  360;  Woodward 
V.  Hall,  2  Tenu.  Ch.  164.     So,  where  a  plain- 
tiff has  two  causes  of  action,  each  furnishing 
the   foundation  of  a   separate  suit,  one  the 
natural   outgrowth  of  the  other,  or  growing 
out  of  the  same  subject-matter,  where  all  the 
defendants  have  some  interest  in  every  ques- 
tion raised  on  the  record,  and  the  suit  has  a 
single  object,  thev  mav  be   properly  joined, 
Ferrv  v.  Laible,  "12  C.  E.  Green,  146.     So  a 
bill  IS  not  nuiltifarious  which  asks  a  declara- 
tion of  title  in  favor  of  plaintiffs  as  cestui  que 
trusts  to  half  the  property  and  for  partition, 
or  because  the  plaintiff  is  not  entitled  to  the 
relief  asked  against  one  defendant.     Darling 
V.  Hammer,  5  C  E.   Green,  220.     So   a  bill 
is  not  multifarious  which  alleges  that   two 
separate  patents  owned  by  plaintiff  have  been 
infringed   bv   the    defendant.      Gillespie    v. 
Cummings,  3  S ween v,  2.59;  Hornum  Patent 
Man.  Co.  v.  Brooklvn  City  R.   Co.,   7  Rep. 
295,  U.  S.  C.  C.  N.'Y.     So,  where  the  bill  is 
filed  for  the   settlement  of  several  connner- 
cial  partnerships  of  which  the  comphiituxnts 
and    defendants   were   members.     Miller    v. 
Harris,   1  Tenn.  Leg.  Rep.  157.     Nor  does 
the  objection  lie  where  there  is  a  common  lia- 
bility in  the  defendants,  and  a  common,  al- 
though not  co-e.\.tensive  interest  in  the  plain- 
tiffs.    Fiery  v.   Emmert,  36   Md.   464.     Nor 
where  the  bill  is  u])oii  homogeneous  matters, 
and  does  not  pray  for  multifarious  relief,  al- 
though the  case  stated  might  supjwrt  such  a 
prayer.     Dick  v.  Dick,   1  Ilogan,  290;  Ar- 
nold V.  Arnold,  9  R.  L  397.     And  see  .lud- 
son  V.  Toulmin,  9  Ala.  602;    and   Davis   v. 
Miller,  4    Jones,  Eq.  447.     So,  a  bill   by  a 
husband  and  wife   for  the   same   premises, 


based  upon  a  parol  agreement  with  the  hus- 
band and  a  written  agreement  with  the  wife, 
although  demurrable  perhaps  upon  the  ground 
of  misjdindcT,  is  nut  subjrct  to  the  objection 
of  muitifariousness.  Green  r.  Richards,  8(;. 
E.  Green,  32.  A  creditor's  bill  against  the 
debtor's  executor  and  another,  alleging  a  cit- 
V'lstai'il,  and  the  insolvency  of  the  executor, 
and  for  an  account,  is  not  multifarious  be- 
cause it  also  seeks  to  set  aside  a  conveyance 
bv  the  executor  of  the  debtor's  realty  to  one 
of  the  defendants.  Ragsdale  v.  Holmes,  1 
S.  C.  91.  And  an  alternative  prayer  does 
not  necessarily  make  a  bill  multifarious. 
Kilgour  V.  N."0.  Gas  Light  Co.,  2  Woods, 
144.  The  joinder  of  several  property  owners 
in  a  bill  to  restrain  a  tax  assessment  does 
not  render  it  bad  for  multifariousness.  Mount 
Carbon.  Coal  Co.  v.  Blanchard,  54  111.  240. 
But  see  Howell  v.  City  of  Buffalo,  2  Abb. 
App.  Dec.  412.  Nor  docs  the  joinder  of  sev- 
eral owners  of  adjoining  tracts  of  land  to  re- 
strain separate  assessments  for  the  construc- 
tion of  a  road.  Robbins  v.  Sand  Creek  T. 
Co.,  34  Ind.  461.  See  also  Price  v.  Minot, 
107  Mass.  63;  Eddv  v.  Caprin,  4  R.  L  397; 
Tavlor  r.  King,  32"  Mich.  42;  Richardson  v. 
Brooks,  53  Miss.  500;  Douglas  v.  Walbridge, 
38  Wis.  179;  Jones  v.  Foster,  50  Miss.  47; 
Winsor  v.  Bailev,  55  N.  H.  218;  Free  v. 
Buckingham,  57  N.  H.  95. 

When  the  bill  is  by  an  heir  for  partition, 
and  for  an  injunction  against  the  executor 
restraining  him  from  waste,  and  also  asks 
that  the  widow  be  required  to  give  security 
for  the  complainant's  share  of  the  fund  in  her 
hands,  it  is  open  to  the  objection  of  multifa- 
riousness. Burnett  v.  lister,  53  111.  325. 
And  so  is  a  bill  which  joins  several  defendants, 
some  of  whom  are  liable  to  one  plaintiff  only, 
some  to  another,  and  some  of  whom  are  re- 
sponsible, if  at  all,  for  independent  violations 
of  a  statute.  Sheriff  v.  Oil  Co.,  7  Phila.  4. 
So,  where  a  person  is  made  a  defendant  upon 
a  case  with  a  lar^e  portion  of  which  he  has 
no  connection.  Waller  v.  Taylor,  42  Ala. 
297.  And  see,  for  further  instances  of  mul- 
tifariousness, Kinsev  v.  Howard,  47  Ala.  236  ; 
Hardin  v.  Swoope,"  47  Ala.  273;  Dorsey  r. 
Lake,  46  Miss.  109;  Roberts  v.  Starke,  47 
Miss.  257.  And  for  a  case  both  of  multifa- 
riousness and  misjoinder.  Haines  v.  Carpen- 
ter  1  Woods,  262. 

The  objection  of  multifariousness  will  not 
be  regarded  unless  it  appear  on  the  face  of 
the  bill:  Edwards  v.  Sartor,  1  S.  C.  266; 
nor  entertained  if  onlv  made  at  the  hearing: 
Cousens  v.  Rose,  L.  li.  12  Eq.  366 ;  Green  v. 
Richards  8  C  E.  Green,  32;  Sanborn  v. 
Adair,  12  C.  E.  Green,  425. 

In  Tennessee,  it  is  provided  by  statute  that 
the  uniting  in  one  bill  against  one  defendant 
of  several  matters  of  equity,  distinct  and  un- 
connected, is  not  multifariousness:  Code,  § 
4327;  that  the  objection  is  no  ground  for  dis- 
missing the  bill  unless  made  by  motion  to  dis- 
miss or  demurrer:  §  4325  ;  that  if  made  at  the 
hearing,  the  Court  may  proceed  to  render  a 
decree  saving  rights,  or  grant  leave  to  amend: 
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stitutes  multifariousness,  which  can  be  made  universall}'  applicable. 
The  cases  upon  the  subject  are  extremel_y  various  ;  ami  the  Court,  in 
deciding  them,  seems  to  have  considered  what  was  convenient  in  par- 
ticular cases,  rather  than  to  have  attempted  to  lay  down  an 
absolute  rule.^  The  only  way  of  reconciling  the  *  authorities  *33i5 
upon  the  subject  is,  by  adverting  to  the  fact,  that  although  the 
books  speak  generally  of  demurrers  for  multifariousness,  yet  in  truth 
such  demurrers  may  be  divided  into  two  distinct  kinds.  Frequently  the 
objection  raised,  though  termed  multifariousness,  is  in  fact  more  i)rop- 
crly  misjoinder  ;  ^  that  is  to  saj',  the  cases  or  claims  united  in  the  bill  are 
of  so  different  a  character,  that  the  Court  will  not  permit  them  to  bo 
litigated  in  one  record.^  It  may  be  that  the  plaintiffs  and  defendants 
are  parties  to  the  whole  of  the  transactions  which  form  the  subject  of 
the  suit,  and  nevertheless  those  transactions  may  be  so  dissimilar,  that 
the  Court  will  not  allow  them  to  be  joined  together,  but  will  require  dis- 
tinct records.  But  what  is  more  familiarly  understood  by  the  term  mul- 
tifariousness, as  applied  to  a  bill,  is  where  a  party  is  able  to  say  he  is 
brought  as  a  defendant  upon  a  record,  with  a  large  portion  of  which, 
and  of  the  case  made  bj'  which,  he  has  no  connection  whatever.'''  Thus 
where  a  bill  was  exhibited  by  trustees  under  a  trust  for  sale,  against 
several  persons  who  were  the  purchasers  of  the  trust  estates,  which  had 
been  sold  to  them  by  auction  in  different  lots,  Sir  Thomas  Plumer  V. 
C.  allowed  a  demurrer,  which  had  been  put  in  by  one  of  the  defendants, 
on  the  ground  that  the  bill  was  multifarious.  His  Honor  said  :  "  This 
Court  is  always  averse  to  a  multiplicity  of  suits,  but  certainly  a  defend- 
ant has  a  right  to  insist  that  he  is  not  bound  to  answer  a  bill  containing 
several  distinct,  and  separate  matters,  relating  to  individuals  with  whom 
he  has  no  concern."  *  In  a  subsequent  case,  where  an  information  and 
bill  were  filed  for  the  purpose  of  setting  aside  leases,  granted  by  the 
same  trustees  at  different  times  to  different  persons,  the  same  learned 

§  4337 ;  and  that,  if  a  demurrer  on  that  ground  i  By  the  15  &  16  "Vic.  c.  80,  §  40,  ante,  p. 

is  sustained,  the  Court  may  direct  separate  303,  objections  for  misjoinder  of  plaintiffs  are 

bills  without  new  process:  §4326.]  abolished;    but  this  section  applies  to  mis- 

2  See   Carroll   v.   Roosevelt,   4   Edw.   Ch.  joinder  of  parties,  and  not  to  the  misjoinder 

211;  Emans  v.  Emans,  1  McCarter  (N.  J.),  of  subjects  mentioned  in  the  text. 
118,  119;    Bowers  v.   Keesecher,   9    Iowa  (1  -  Emans  v.  Emans,   I'MeCarter  (N.  J.), 

With.),  422.     The  substance  of  the  rules  on  114,  118. 

the  sul)ject  of  multifariousness  appears  to  be,  ^  Campbell  v.  Mackav,  1  M.  &  C.  618; 
that  each  case  is  to  be  governed  by  its  Crow  v.  Cross,  7  .lur.  >?.  S.  1298,  V.  (I.  S. ; 
own  circumstances,  and  must  be  left  in  a  see  Turner  ».  Baptist  Missionary  Union,  .'i 
great  measure  to  the  sound  discretion  of  the  McLean,  344;  Swavze  v.  Swavze.  1  .Stock: 
Court.  Clegg  V.  Varnell,  18  Texas,  294;  (N.  J.)  273  ;  New  luigland,  ^c^  Bank  r.  Ncw- 
Gaines  v.  Chew,  2  How.  U.  S.  619;  Oliver  v.  port  Steam  Factorv,  6  H.  I.  I."i4. 
Piatt,  3  How.  U.  S.  333;  Butler  v.  Spann,  27  *  Brookes  v.  Lord  \Vhitworth,  1  Mad.  86, 
Mis.  (Cush.)234;  Marshall  v.  Means,  12  Geo.  89  ;  see  also  Rayner  v.  .Lilian.  2  Dick.  677; 
61 ;  Kennebec  and  Portland  R.  R.  Co.  v.  Port-  5  .Mad.  144,  n.  The  marginal  note  to  2  Dick, 
land  and  Kennebec  R.  R.  Co.,  h2  Maine,  173,  677  is  wrong;  and  .see  Rump  r.  Greeniiill,  20 
182;  Chase  v.  Searls,  45  N.  H.  520;  Abbot  Beav.  512;  1  Jur.  N.  S.  123;  Aberystwith. 
r.  Johnson,  32  N.  H.  26;  Warren  v.  Warren,  &c.  Railway  Company  v.  I'iercv,  12  W.  lit 
56Maine,  368;  People  r.  Morrill,  26  Cal.  3.36;  1000.  V.  C."W. ;  2  H.  &  M.  602;  Bent  v. 
[Bartee  r.  Tompkins,  4  Sneed,  623.]  To  de-  Yardley,  4  N.  R.  50,  V.  C.  W.;  Bouck  v. 
termine  whether  a  bill  is  multifarious,  regard  Bouck,  L.  R.  2  Eq.  19,  M.  R. ;  (^rane  v.  Fair- 
must  be  had  to  the  stating  part  of  the  bill,  child,  1  McCarter  (N.  .).),  76;  Metcalf  r. 
and  not  to  the  prayer  alone.  Hammond  v.  Cady,  8  Allen,  587;  Robinson  v.  Cross,  22 
Michigan  Bank,  Walker  Ch.  214.  Conn.  171. 
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Judge  held,  that  if  the  case  had  been  free  from  other  oTyections 
*336     it  would  have  been  *  liable  to  the  charge  of  multifariousness.* 

The  same  principle  was  afterwards  acted  upon  by  Lord  Eldon  in 
Salvidge  v.  Hyde,^  where  a  bill  had  been  filed  for  an  account  of  a  testator's 
estate,  and  also  to  set  aside  certain  sales  which  had  been  mijde  by  the 
executor  and  trustee  to  himself  and  another  person  of  the  name  of 
La3ing,  a  demurrer  to  which  bill,  put  in  by  Laying,  had  been  overruled 
by  Sir  John  Leach  V.  C.^  The  case  came  on  before  the  Lord  Chancel- 
lor, by  appeal :  when  his  Lordship  reversed  the  judgment  of  the  Vice- 
Chancellor,  and  allowed  the  demurrer  :  observing  that  "  when  there  are 
trustees  to  sell  and  a  bill  is  filed  against  them,  it  is  not  usual  to  make 
the  purchasers  parties,  but  to  state  the  contracts  and  pray  an  inquiry."* 
His  Lordship,  however,  added,  that  "  there  may  be  cases  which  cannot 
be  dela^-ed  till  those  inquiries  can  be  made,  on  account  of  injury  that 
ma}'  be  done  in  the  mean  time." 

It  is  to  be  remarked  that  Sir  John  Leach,  in  pronouncing  his  judg- 
ment upon  the  above  demurrer  observed,  with  reference  to  multifari- 
ousness, that  "  in  order  to  determine  whether  a  suit  is  multifarious,  or 
in  other  words  contains  distinct  matters,  the  inquiry  is  not  whether 
each  defendant  is  connected  with  every  branch  of  the  cause,  but  whether 
the  plaintiff's  bill  seeks  relief  in  respect  of  matters  which  are  in  their 
nature  separate  and  distinct.  If  the  object  of  the  suit  be  single,  but 
it  happens  that  different  persons  have  separate  interests  in  distinct  ques- 
tions which  arise  out  of  that  single  object,  it  necessarily  follows  that 
such  different  persons  must  be  brought  before  the  Court,  in  order 
that  the  suit  may  conclude  the  whole  subject."  ^  There  is  no  doubt 
that,  in  the  above  observation,  the  learned  Judge  stated  the  principle 
correctly ;  though,  in  his  application  of  it,  he  went,  in  the  opinion  of 
Lord  PLldon,  too  far.® 

Although  the  administration  of  the  estates  of  two  different  persons 
cannot,  in  general,  be  joined  in  the  same  suit,  where  the  parties  inter- 
ested in  such  estates  are  different,  yet,  where  the  same  parties  claim 
the  benefit  of  both  estates,  and  they  are  so  connected  that  the  account 
of  one  cannot  be  taken  without  the  other,  the  joinder  of  them  in  the 
same  suit  is  not  multifarious.'' 

1  Attorney-General  v.  Moses,  2  Mad.  294,  R. ;  Marshall  v.  Gilliard,  1  W.  N.  255;  12 
305.               '  Jur.  N.  S.  48:},  V.  <].  S. 

2  Jac.  151,15'?;andseeLundi;.  Blanshard,  7  Campbell  v.  Mackay,  1  M.  &  C.  003, 
4Hare,  ft,  19;  Thomas  c.  Rees,  1  Jur.  N.  S.  623;  Lewis  v.  Edmund,  6  Sim.  251,  2r)4; 
197,  m1  U.  :  Norris  W.Jackson,  1J.&  IL  319;  Rump  v.  Greenhill,  20  IJeav.  512;  1  Jur. 
7  Jur.  N.  S.  540.  N.  S.  123;  Attornc3'-General  v.  Cradock,  3 

'  3  5  Mad.  138.  M.  &  C.  85.  93;  1  Jur.  55fi;  Young  v.  IIodRes, 

4  Storv  I':q.  PI.  §  274.  10  Hare,  158;  (.'arter  v.  HalfouV,  19  Ala.  814. 

6  Salvidge  v.  Hvde,  5  Mad.  146.  The   estates  of   two  persons  who   are   joint 

6  See  Turner  r.' Robinson,  1  S.  &  S.  313,  debtors  may  be  administered    in   the   same 

315;  S.C,  no/re.  Turners;.  Douljledav,  6  Mad.  suit.      Woods   v.   Sowerby,   14   W.   R.  9,  V. 

94;    Dunn  v.  Dunn,  2  Sim.  329;  Marcos  v.  C.  W.     [So,  where  a  bill  is  filed  for  a  settle- 

Pebrer   3  Sim.  460;  Jerdein  v.   Bright,  2  J.  ment  of  several  commercial  partnerships,  of 

&  H.  325:  Bouck  v.  Bouck,  L.  R.  2  Eq.  19;  which  the  complainants  and  defendants  were 

and  see  Margetts  v.  Perks,  12  W.  R.  517,  M.  members,  the  bill  is  not  multifarious.    Miller 

V.  Harris,  1  Teiin.  Leg.  Rep.  157. J 
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*  This  observation  leads  us  to  a  distinction  pointed  out  by  *337 
Lord  Eldon  in  the  case  of  Salvidge  v.  Htjdc-,^  and  which  has  per- 
haps been  extended  by  later  cases.  Tlie  bill  in  that  case  was  filed  by 
persons  interested  under  a  will,  and  b}'  creditors  of  a  testator,  to  set 
aside  two  contracts,  one  of  which  had  been  entered  into  by  the  trustees 
for  sale  of  an  estate  to  one  of  their  own  number,  and  the  other  for  the 
sale  of  another  estate  to  the  defendant  Layiii<r ;  anfl  Lord  Kldon,  al- 
thou<j;h  he  thought  that  the  object  of  setting  aside  the  contract  entered 
into  with  La3'ing  could  not  be  embraced  in  a  bill  to  set  aside  the  con- 
tract entered  into  with  the  trustee,  yet  held,  that  if  the  trustee  had 
purchased  for  himself,  and  then  Laying  had  bought  the  same  estate  of 
him,  the  case  would  have  been  different.- 

From  this  it  ma}-  be  inferred,  that  an  objection  for  multifariousness 
will  not  be  allowed,  where  the  person  making  the  objection  has  united 
his  case  with  that  of  another  defendant,  against  whom  the  suit  is  en- 
tire and  incapable  of  being  separated.^  And  so,  in  Beyison  v.  Had- 
Jield,*  where  the  plaintiffs  had  appointed  A.,  B.,  and  C.  their  foreign 
agents,  and  A.  had  retired,  whereupon  the  plaintiffs  had  appointed  B., 
C,  and  D.  their  agents,  and  then  filed  a  bill  for  an  account  of  the  two 
agencies.  A.,  the  retiring  party,  demurred  for  multifariousness.  In 
giving  judgment  upon  the  demurrer.  Lord  Langdale  M.  R.  observed : 
"  I  can  very  well  conceive  a  case  properl}-  stated,  in  which  it  would  be 
quite  necessary,  and  it  may  ultimately  be  quite  necessary-  in  this  case, 
to  continue  any  person  who  was  a  partner  in  one  of  those  agency  firms, 
a  party  to  the  cause  by  which  the  accounts  are  to  be  taken  ;  "  ^  but,  upon 
perusal  of  the  bill,  he  did  not  find  any  such  allegations  as  appeared  to 
render  it  necessary  to  continue,  as  parties  to  the  suit,  the  different  per- 
sons parties  to  the  transactions,  and  consequently  he  allowed  the  de- 
murrer. In  the  case  of  the  Attorney- General  v.  The  Corporation  of 
Poole ^^  where  the  case  against  one  defendant  was  so  entire  as  to  be  in- 
capable of  being  prosecuted  in  several  suits,  but  yet  another  defendant 
was  a  necessary  party  in  respect  of  a  portion  only  of  that  case,  it  was 
decided,  that  such  other  defendant  could  not  object  to  the  suit  on  the 
ground  of  multifariousness.  And  in  Gainphell  v.  Mackay^"'  Lord 
Cottenham  held,  that  where  the  plaintiffs  *  have  a  common  inter-  *338 
est  against  all  the  defendants  in  a  suit  as  to  one  or  more  of  the 
questions  raised  by  it,  so  as  to  make  them  aU  necessary  parties  for  the 
purpose  of  enforcing  that  common  interest,  the  circumstance  of  some 

1  Jac.  151.  Fin.  409,  novi.  Parr  r.  Attorney-General;  see 

2  SalviciW  i;.  Hyde.  Jac.  153.  also  Inmaii  -v.  Wearing,  a  De"  G.  &  S.  729, 
8  Storv  Eq.  PI.  §  278,  a,  and  note.     Nor      wliich  was  a  case  of  foreclosure  of  three  dis- 

can  a  defendant  demur  for  multifariousness  tinct  estates,  and  a  prayer  to  set  aside  a  sale 
on  the  ground  of  the  joinder  of  another  de-  by  a  prior  mortgagee  of  one  of  them,  as  nii- 
fendant,  who  does  not  object.     Warthen  r.  provident.      ^     ^^          ,           .„             _ 
Branilev,  5  Geo.  571;  Whitbeck  v.  Edgar,  2  7  i  M.  &  C.  603;  and  see  Attorney-Gen- 
Barb.  Oh.  U)G;  [Miller  v.  Jamison,  9  C.  E.  eral  v.  Cradock,  3  M.  &  C.  8.5,  'J.^;  1  Jur.  ooC; 
Green,  41.     Ant.,  302,  n.  4].  Walsham  r.  Sfainton,  it  Jur.  N- h- J^bl;  12 
i  5  Beav   540   553.  W.  R.  03,  L.  Jl.:  1  De  G.,  J.  &  h.  6<8,  over- 
6  See  Warthe'n  v.  Brantley,  5  Geo.  571.  ruling  S.  C  1  H.  &  M.  323;  Hamp  v.  Ko!>- 
6  4  M.  &  C.  17,  31;  2  Jur.  1030;  8  CI.  &  iuson,  3  Ue  G.,  J.  i:  S.  97. 
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of  the  defendants  being  subject  to  distinct  lial)ilities,  in  respect  to  dif- 
ferent branches  of  the  subject-matter,  will  not  render  the  bill  multifa- 
rious.^ The  facts  of  that  case  were  as  follow :  Sir  James  Campbell, 
by  a  deed  of  settlement  executed  on  his  marriage  with  Lady  D.  L. 
Campbell,  had  vested  a  fund  in  two  trustees,  A.  and  B.,  upon  trust  for 
his  wife  for  life,  and  after  her  decease  in  trust  for  the  sons  of  the  mar- 
riage who  should  attain  the  age  of  twenty-one  3'ears,  and  daughters 
who  should  attain  twenty-one  years  or  maiTy  :  with  a  proviso  that  the 
persons  to  be  appointed  guardians  of  the  children  b}'  his  will,  together 
with  the  trustees  of  the  settlement,  should  have  authority  to  apply  the 
interest,  and  also,  in  certain  cases,  part  of  the  capital,  of  the  children's 
presumptive  shares,  towards  theu'  maintenance  and  advancement  du- 
ring their  respective  minorities.  By  a  second  deed,  executed  after 
marriage,  Sir  James  Campbell  vested  another  fund  in  two  other  trus- 
tees, C.  andD.,  but  upon  similar  trusts  to  those  of  the  first  settle- 
ment ;  and  by  his  will,  after  making  some  specific  bequests  to  his  wife, 
he  bequeathed  his  property  to  A.,  B.,  and  C,  upon  certain  trusts  for 
the  benefit  of  his  children,  and  appointed  A.,  B.,  and  C.  his  executors 
and  guardians  of  his  infant  children,  in  conjunction  with  their  mother. 
After  the  death  of  Sir  James  Campbell,  Lady  D.  L.  Campbell,  the  wife, 
together  with  the  children  of  the  marriage,  filed  a  bill  against  A.,  B., 
C,  and  D.,  for  the  accounts  and  administration  of  the  property  com- 
prised in  the  two  deeds  and  will,  to  which  bill  a  joint  demurrer  w^as  put 
in  by  A.,  B.,  and  C,  on  the  gi'ound  of  multifariousness.  The  demur- 
rer was,  however,  overruled,  upon  argument,  by  Sir  Lancelot  Shadwell 
V.  C,  and  afterwards  by  Lord  Cottenham  upon  appeal;  his  Lordship 
being  of  opinion,  that  the  result  of  the  principles  to  be  extracted  from 

the  cases  was,  that  where  there  is  a  common  liability  and  a  com- 
*339     mon  interest,  the  common  liability  being  in  the  defendants,  *  and 

the  common  interest  in  the  plaintiff's,  diff"erent  grounds  of  prop- 
ert}^  may  be  united  in  the  same  record.^ 

1  Where  the  purpose  of  the  bill  was  to  en-  560;  Chase  v.  Scarls,  45  N.  H.   511,  519,  et 

able  the  plaintiff  to  obtain  satisfaction  of  a  seq. ;  Morton  v.  Weil,  33  Barb.  30;  [John.son 

judgment  at  Law  out  of  the  property  of  his  v.  Brown,  2  Humph.  327;  Kogg  v.  Rogers,  2 

debtor    one  of  the  defendants;   and  to   this  Coldw.  290;   Hughes  v.   Tennison,   3  Tenn. 

end  the  plaintiff  sought  to  remove  out  of  liis  Ch.  641.     So,  where  the  bill  was  by  fourchil- 

wav  certain  fraudulent  conveyances  and  in-  dren  to  set  aside  six  deeds  of  property  made 

cumbrances,  and   to  bring  wi'thin  the  reacii  by  their  father  at  one  time  to  six  other  chil- 

of    his   judgment  equitable    interests  wliich  dren,  on  the  ground  of  undue  influence  and 

were  not  the  subjects  of  execution  at  Law,  it  mental  incompetency.     Arnold  v.  Arnold,  11 

was  held  to  be  no  objection  that  one  or  more  W.  Va.  440.     So,  where  the  bill  is  by  chil- 

of    the  defendants,    to   whom    parts   of  the  dren  against  their  father,  his  judgment  cred- 

propertv   had   been   fraudulently   conveyed,  itor,  and  a  purcliaser  under  the  judgment, 

had    no'thing   to    do    with   other    fraudulent  setting  up  a  resulting  trust  in  the  property 

transactions.     Way  v.  Bragaw,  1  C.  E.  Green  sold.     Taylor  v.   Smith,    54   Miss.   50.     So, 

(N.  J.)   213,  216;  Kandolph  v.  Dal}',  1  C.  E.  where  the  bill  is  to  set  aside  a  will  as  fraudu- 

Green  '(N.    J.),  313;    see  Boyd   v.   Hovt,  5  lent! v  procured  against  a  second  wife  and  her 

Paige,  78;    Brinkerhoff   v.   Brown,  4  John.  chiklren.     Wiiisor   r.  Pettis,   11   R.  L  506. 

Ch.  071;    Fellows  v.  Fellows,  4  Cowen,  682;  And  see  Prevo.st  v.  Gorrell,  7  Rep.  290,  U.  b. 

Story   Eq.   PI.  §   271,  b.;    Hicks  v.   Camp-  C.  C.  I'a.] 

beli;4  C?E.  Green  (N.  J.),  183;  Coleman  v.  i  See  1  M.  &  C.  623.  A  bill  is  not  multi- 
Barnes,  5  Allen,  374  ;  Cuyler  v.  Moreland,  farious  which  unites  several  matters  distinct 
6  Paige,  273;  Richards  v.  Pierce,  52  Maine,  in  themselves,  but  which  together  make  up 
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It  should  be  noticed  hei'e,  that  where  the  right  of  ti  person  to  call 
upon  the  Court  for  specific  relief  against  another  is  so  incumbered  that 
he  cannot  assert  his  own  right  till  he  has  got  rid  of  that  incuniljranee, 
he  cainiot  include  the  object  of  getting  rid  of  the  incumbranct-,  in  a  suit 
for  the  speciOc  relief  which,  but  for  that  incumbrance,  he  Avould  lie  i  n- 
titled  to  ;  and  that,  if  he  attempt  to  do  so  by  the  same  suit,  his  bill 
will  be  multifarious.  Thus,  it  was  held  by  Lord  Eldon  that,  when  a 
bill  is  filed  for  specific  performance,  it  should  not  be  mixed  up  with  a 
prayer  for  relief  against  other  persons  claiming  an  interest  in  the  es- 
tate :  and  that,  if  there  is  a  title  in  other  persons  which  the  plaintiff  i3 
bound  to  get  in,  he  should  file  a  bill  for  specific  performauce  onl^',  and 
should  fortify  the  defect  in  his  title,  by  such  means  as  he  can,  so  as  to 
be  enabled  to  complete  it  by  the  time  when  the  contract  will  have  to  be 
enforced."^ 

The  principle  which  renders  it  improper  to  mix  up,  in  the  same  bill, 
demands  against  different  persons  arising  out  of  distinct  transactions, 
renders  it  improper  to  include  in  one  suit  separate  infringements  of  the 
same  patent,  by  different  defendants  ;  ^  and  for  the  same  reason,  where 
a  copyright  has  been  infringed,  bills  must  be  filed  against  each  book- 
seller taking  spurious  copies  for  sale.^  And  so,  joint  and  sepa- 
rate demands  cannot  be  united  in  the  same  bill ;  ^  *  and  although  *340 
the  defendants  may  be  liable  in  respect  of  every  one  of  the  de- 
mands made  by  the  bill,  yet  they  may  be  of  so  dissimilar  a  character 

the  plaintiff's  Equity,  and  are  necessary  to  the  Court  will  consolidate  the  suits,  or  make 
complete  relief;  nor,  on  the  c;round  of  mis-  some  equivalent  order;  see  Foxwell  v.  Web- 
joinder  of  several  plaintiffs,  where  either  of  ster,  10  Jur.  N.  S.  1^7;  12  W.  R.  18G,  L.  C. ; 
them  would  not  be  entitled  to  proceed  sepa-  2  Dr.  &  Sm.  250;  !)  Jur.  N.  S.  1189.  [See 
rately  for  relief  wrthout  making  the  others  infra,  797,  note  3.] 

defendants.      Hicks   v.    Campbell,    4   C.   E.  4  DjUy  v.  Doig,  2  Ves.  J.  48G;  Storv  Eq. 

Green  (N.  J.),  183:  Kennebec  and  Portland  PI.  §  277,  278. 

R.   R.  Co.  V.  Portland  and  Kennebec  R.  R.  5  Harrison  v.  Hogg,  ib.  323,  328;  Swift  r. 

Co.,  54  Maine,  173;  see  Coleman  «;.  Barnes,  5  Eckford,  6  Paige,  22;  Storv  Eq.  PI.    §§  271. 

Allen,  374;  Skeel  v.  Spraker,  8  Paige,  182;  279;   IMcLellan  v.  Osborne,  51   Maine,    118. 

Mj'ers  V.   United  Guarantee,  &c.  Co.,  7  De  120;  Emans  r.  Emans,  2  Beasley  (N.  J.),  205. 

G.,  M.  &  G.  112.  Thus  a  bill  pra3'ing  for  an  account  of  two 

2  Molej;.  Smith,  Jac.  494;  Mason  «.  Frank-  distinct  firms,  made  up,  in  part,  of  the  same 

lin,  1  Y.  &C.  C.  C.239,  241;  see  also  Whaley  persons,  was  held  bad  for  multifariousness, 

r.  Dawson,  2  Sch.  &  Lef.  367;  and  ante.,  p.  GrilHn  v.  Merrill,   10  Md.   2'i4.     So   wliere 

230,  231;    Stor^v  Eq.  PI.  §  272;  Whitten  v.  three   persons   had    successively   withdrawn 

Whitten,   36    N^.   H.   326.      So   a   bill   by  a  from  a  firm,  reducing  tiu^  number  from  live 

mortgagee  against  the  mortgagor,  and  an  ad-  to  two,  a  bill  praying  for  an  account  and 

verse  claimant  of  the  land  would  be  multi-  settlement  of  the  partnership  concerns /'«/• ///« 

farious.      Banks   v.    Walker,    2   Sandf.   Ch.  whole  time,  was  held  to   be  bad  for  multi- 

344;  [Dial  v.  Reynolds,  96  U.  S.  340;  Eagle  fariousness,  and  was  dismissed.     White   v. 

Fire  Ins.  Co.  v.  Lent,  6  Paige,  635;  Corning  White,  5  Gill,  359.     So  a  prayer  in  a  bill  by 

V.  Smith,  0  N.  Y.  82;  Wilkins  v.  Kirkbride,  one  of  several  part-owners  of  a  vessel  against 

12  C.   E.   Green,   93.     Ante,  277,  n.  2.]     A  other  part-owners,  who   became  such  at  sev- 

bill  alleging  that  the  plaintiff  and  one  of  the  eral  different  times,  for  an  account,  ihiring 

defendants  were  copartners,  and  praying  for  that  period  of  time  when  all  were  owners, 

a  settlement  of  the  copartnership  concerns;  was  held  correct;  if  the  prayer  was  not  thus 

and  alleging  a  fraudulent  sale  of  all  the  prop-  limited,  the  bill  wouhl  be  bad  for  multifari- 

ertyof  the' firm  bv  the  said  defendant  to  a  ousness.     .^IcI^llan   v.    Osborne,  51    Maine, 

third  partv,  who  was  the  other   defendant,  118;  see  Latting  v.  Latting.  4  Sandf.  Ch.  31; 

and  praying  that  such  sale  may  be  declared  as  to  suing  co-executors,  separately  liable, 

void,  is  bad  for  multifariousness.     Sawyer  v.  for  contribution,  see  Singleton  t'.  .Selwyn.  9 

Noble,  55Maine,  227.  Jur.  N.  S.  1149;  12  W.   R.  98,  V.  C.  W.; 

8  The  plaintiff  should  not,  however,  file  Micklethwait  v.  Winstanley,  13  W.  R.  210, 

an  unnecessary  number  of  bills,  if  he  does,  L.  JJ. 
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as  to  render  it  improper  to  include  them  all  in  one  suit.  The  objection, 
in  those  ciises,  is  more  strictly  called  misjoinder,  and  has  been  before 
alluded  to  in  the  quotation  from  Lord  Cottenham's  judgment  in  Camp- 
belly.  Mackay:  where  his  Lordship  observes,  that  the  distinction  be- 
tween misjoinder  and  multifariousness  is  clearl}'  exhibited  in  the  case 
of  Wardy.  The  Duke  of  Northumberland}  "In  that  case,"  said  his 
Lordship,  "  the  plaintiff  had  been  tenant  of  a  colliery  under  the  preced- 
ing Duke  of  Northumberland,  and  continued  also  to  be  tenant  under 
his  son  and  successor,  the  then  Duke  ;  and  he  filed  a  bill  against  the 
then  Duke  and  Lord  Beverley,  who  were  the  executors  of  their  father, 
seeking  relief  against  them  in  respect  of  transactions,  i)art  of  which 
took  place  in  the  lifetime  of  the  former  Duke,  and  part  between  the 
plaintiff"  and  the  then  Duke  after  his  father's  decease.  To  this  bill  the 
defendants  put  in  separate  demurrers,  and  the  forms  of  the  two  demur- 
rers, which  were  very  different,  clearly  illustrate  the  distinction  above 
adverted  to.  The  Duke  could  not  say  there  was  any  portion  of  the 
bill  with  which  he  was  not  necessarily  connected :  because  he  was  in- 
terested in  one  part  of  it  as  owner  of  the  mine,  in  the  other  as  repre- 
senting his  father.  But  his  defence  was,  that  it  was  improper  to 
join  in  one  record  a  case  against  him  as  representative  of  his  father, 
and  a  case  against  him  arising  out  of  transactions  in  which  he  was  per- 
sonally concerned.^  The  form  of  his  demurrer  was  that  there  was  an 
improper  joinder  of  the  subject-matters  of  the  suit.  Lord  Beverley's 
demurrer  again  was  totally  diff'erent :  it  was  in  the  usual  form  of  a 
demurrer  for  multifariousness,  and  proceeded  on  the  ground  that,  by 
including  transactions  which  occurred  between  the  plaintiff"  and  the 
other  defendant  with  transactions  between  the  plaintiff"  and  the  late 
Duke  (with  the  latter  of  which  only  Lord  Beverley  could  have  any 
concern) ,  the  bill  was  drawn  to  an  unnecessary  length,  and  the  demur- 
ring party  exposed  to  improper  and  useless  expense.^  Both  demurrers 
were  allowed,  and  both,  it  may  be  said,  in  a  sense,  for  multifarious- 
ness ;  but  it  is  obvious  that  the  real  objection  was  very  diff'erent  in  the 
two  cases.  In  Harrison  v.  Hogg,'^  which  was  also  more  properly  a  case 
of  misjoinder,  the  plaintiffs  endeavored  to  unite  in  one  record  a  demand 
in  which  all  the  plaintiff's  jointly  had  an  interest,  with  a  demand  in 

which  only  one  of  them  had  an  interest ;  and  the  demurrer  was 
*341     *  allowed  upon  the  ground  that  the  subject-matters  were  such 

as,  in  the  oi)inion  of  the  Court,  ought  not,  according  to  the  rules 
of  pleading,  to  be  included  in  one  suit.^  In  Snxlon  v.  Davis,^  the  suit 
prayed  an  account  against  the  representatives  of  a  bankrupt's  assignees, 
and  against  Davis,  a  person  who  claimed  through  those  assignees,  and 

1  2  Anst.  469,  476;  see  Emans  v.  Emans,  8  See  Turner  v.  Amer.  Bapt.  Missionary 
2  Beasley  (N.  J.),  205,  207;  Boyd  v.  Hoyt,       Union,  5  McLean,  344. 

5  Paige   79.  ^  2  Ves.  .L  323,  328. 

2  See  Latting  v.  Latting,  4  Sandf.  Ch.  i  Story  Eq.  PI.  §  279:  Boyd  v.  Hoyt.  5 
31;  Vat  Mater  V.  Sickler,  1  Stockt.  (N.  J.)  Paige,  65:  Larkins  v.  Biddlc,  21  Ala.  2o2; 
483  Emans  v.  Einans,  2  Beasley  (N.  J.),  205. 

2  18  Ves  72,  80. 
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also  against  a  person  who  had  been  his  assignee  under  the  Insolvent 
Debtors'  Act ;  and  there  also  the  bill  was  held  to  be  bad  lor  iiiultirari- 
ousness."  ^ 

It  is  to  be  observed,  that  this  objection  will  only  apply  where  a  plain- 
tiff claims  several  matters  of  different  natures  by  the  same  bill ;  and 
that  where  one  general  right  only  is  claimed  by  the  bill,  though  the  de- 
fendants have  separate  and  distinct  interests,  a  demurrer  will  not  hold.* 
As  where  a  person,  claiming  a  general  right  to  the  sole  fisliery  of  a 
river,  files  a  bill  against  a  number  of  persons  claiming  several  rights  in 
the  fishery,  as  lords  of  manors,  occupiers  of  lands  or  otherwise  ;  ^  so,  in 
a  bill  for  duties,  the  city  of  London  was  permitted  to  bring  several  of 
the  persons  before  the  Court,  who  dealt  in  those  things  whereof  the 
duty  was  claimed,  to  establish  the  plaintiffs  right  to  it ;  ^  and  where 
the  lord  of  a  manor  filed  a  bill  against  more  than  thirty  tenants  of  the 
manor,  freeholders,  copyholders,  and  leaseholders,  who  owed  rents  to 
the  lord,  but  had  confused  the  boundaries  of  their  several  tenements, 
pra3'ing  a  commission  to  ascertain  the  boundaries,  and  it  was  objected, 
at  a  hearing,  that  the  suit  was  imi)roper,  as  it  brought  before 
the  Court  *  man}'-  parties  having  distinct  interests,  it  was  an-  *342 
swered  that  the  lord  claimed  one  general  right,  for  the  assertion 
of  which  it  was  necessary  to  ascertain  the  several  tenements  ;  and  a 
decree  was  made  accordingly.^  Upon  the  same  principle  it  is,  that  one 
suit  is  entertained  for  tithes  against  several  parishioners.  Suits  of  this 
kind,  however,  must  all  be  for  objects  of  the  same  nature  ;  and  if  a  bill 
is  filed  against  several  defendants  for  objects  of  a  different  nature,  al- 
though the  plaintiflT  claims  them  all  in  the  same  character,  it  will  be 


8  1  M.  &  C.  619 ;  Story  Eq.  PI.  §§  276,  fendants,  and  in  relation  to  the  same  subject- 

285   530.  matter,  and  the  relief  praj'ed  is   in  character 

4  Ld.  Red.  182;  Bowers  i;.  Keesecher,  9  the  same  to  all.  Kunkefi'.  Markell,  2fi  Md. 
Iowa(l  With.),  422;  Dimmock  i'.  Bixbv,  20  390,  409;  see  Thomas  v.  Thn\h.  8  (Jill,  7; 
Pick.  3G8;  Sears  v.  Carrier,  4  Allen,  "341  ;  Young  v.  Lvons,  8  (iiU,  Ififi;  Williams  v. 
Tucker  v.  Tucker,  29  Miss.  (8  Jones)  350;  West,  2  Md.  198;  Peters  v.  Van  Lear.  4  Gill, 
Chase  t'.  Searles,  45  N.  H.  519;  Bughee  v.  263,264.  But  a  bill  is  held  had  fi.r  multifa- 
Sartcent,  23  Maine,  269;  Warren  r.  Warren,  riousness,  where  it  is  broui^ht  ajjainst  .several 
56  Maine,  367;  Foss  v.  Havnes,  31  Maine,  defendants,  seeking  redress  for  injuries  aris- 
81;  Fellows  v.  Fellows,  4  Cowen,  682;  ing  out  of  transactions  with  them  separately, 
Richards  v.  Pierce,  52  Maine,  562;  People  t'.  at  different  times,  and  relating  to  different 
Morrill,  26  Cal.  336;  Storv  Eq.  PI.  §  278,  subjects.  Coe  v.  Turner,  5  Conn.  Sf):  Mar- 
note;  Murray  v.  Hav,  1  Barb.  Ch.  59;  Mix  sells  v.  Morris  Canal.  &c.,  1  Saxton  (N.  J.), 
V.  Hotchkiss,  14  Conn.  32;  Booth  v.  Stamper,  31;  Meacham  v.  Williams,  9  Ala.  842;  Col- 
10  Geo.  109;  Nail  v.  Mobley,  9  Geo.  278;  burn  r.  Broughton.  9  Ala.  351;  Ilungerford 
Winslow  y.  Dousman,  18  Wis".  456 ;  see  Wat-  v.  Gushing,  8  Wis.  332.  Unconnected  de- 
son  t>.  Cox,  1  Ired.  Eq.  389  ;  Stuart  «.  Colter,  mands  against  different  estates  cannot  be 
4  Rand.  74;  Newland».  Rogers,  3  Barb.  Ch.  united  in  the  same  bill,  though  the  defendant 
432;  Robertson  v.  Stevens,  1  Ired.  Ch.  247;  is  executor  of  both.  Daniel  v.  Morrison,  6 
Walkup  I'.  Zehring,  13  Iowa  (5  With.),  306;  Dana,  186;  Kay  v.  Jones,  7  J.J.  NLir>h.  3/  ; 
Delatield  v.  Anderson,  7  Sm.  &  M.  630;  see  McCartney  t'.  Cnlhoun,  11  Ala.  110. 
Allen  V.  Montgomery  R.  R.  Co.,  11  Ala.  6  Mayor  of  York  v.  Pilkingion  1  Atk. 
437  ;  Scrimeger?).  Buchannon,  3  A.  K.  Marsh.  282,  cited  Ld.  Red.  182;  Smith  v.  harl  Brown- 
219;  Parish  v.  Sloan,  3  Ired.  Ch.  607;  Vaun  low,  L.  R.  9  Eq.  241;  Chase  v.  Searles,  45 
«.  Hargett,  2Dev.  &Bat.  Ch.  31.     Nor  will  N.  H.  511,  521. 

theobjectionof  multifariousness  prevail  where  »  City  of  London  v.  1  erkins,  3  I!ro.  f.  C. 

the  interests  of  the  several   plaintiffs,  though  ed.  Toml.  602.  .     i  i  j    p  j 

distinct  and  upon  distinct  conveyances,  are  ^  Magdalen  Coll.  t;.  Athill,  cited  Ld.  Kea. 

yet  of  a  similar  nature  against  the  same  de-  183. 
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multifarious  ;  ^  thus,  if  a  parson  should  prefer  a  bill  against  several  per- 
sons, rzz.,  against  some  for  tithes  and  against  others  for  glebe,  it  would 
be  liable  to  demurrer  ;  and  so,  if  the  lord  of  a  manor  were  to  prefer  one 
bin  against  divers  tenants  for  several  distinct  matters  and  causes,  such 
as  common,  waste,  several  piscary,  «fec.,  this  would  be  wrong:  though 
the  foundation  of  the  suit,  viz.,  the  manor,  be  an  entire  thing. ^ 

It  is  to  be  remarked,  that  Lord  Redesdale  appears  to  confine  the 
meaning  of  multifariousness  to  cases  where  a  plaintiff  demands  several 
matters  of  different  natm-es  of  several  defendants  by  the  same  bill ;  * 
but  in  Attorney-  General  v.  The  Goldsmiths'  Company,^  Sir  Lancelot  Shad- 
well  V.  C.  said:  "I  apprehend  that,  besides  what  Lord  Redesdale 
has  laid  down  upon  the  subject,  there  is  a  rule  arising  out  of  the  con- 
stant practice  of  the  Court,  that  it  is  not  competent,  where  A.  is  sole 
plaintiff,  and  B.  is  sole  defendant,  for  A.  to  unite  in  his  bill  against  B, 
all  sorts  of  matters  wherein  they  may  be  mutually  concerned.*^  If  such 
a  mode  of  proceeding  were  allowed,  we  should  have  A.  filing  a  biU 
against  B.,  praying  to  foreclose  one  mortgage,  and,  in  the  same  bill, 

pra5'ing  to  redeem  another,  and  asking  many  other  kinds  of  re- 
*343     lief  with  *  respect  to  many  other  subjects   of  complaint."     In 

that  case,  the  information  against  the  Company  stated,  that 
there  was  a  charity  for  the  benefit  of  young  men,  being  free  of  the 
Company,  and  then  alleged  that  divers  other  bequests  had  been  made 
to  the  Company  for  the  purpose  of  making  loans  to  young  men  for  their 
advancement  in  business  or  life,  and  prayed  that  the  first-mentioned 
charity,  and  all  other  (if  any)  like  gifts  and  bequests  to  the  Company 
might  be  estabhshed,  and  that  the  due  performance  of  the  charitable 
trusts  might  be  enforced  for  the  future  ;  and  the  Vice-Chancellor,  upon 
a  demurrer  being  put  in  to  the  information,  because  it  was  exhibited  for 
several  and  distinct  matters  which  ought  not  to  be  joined  together  in 

2  West  V.  Randall,  2  Mason,  181;  Cam-  Norfolk,  12  Ala.   369.     Nor,  where  it  seeks 

bridge  Water  Works  v.   Somerville   Dveing  to  foreclose  a  mortgage  of  land,  and  to  redeem 

&c.  Co.,  14  Gray,  193;  Swift  v.   Eckford,  6  a  prior  mortgage  of  one  of  the  tracts  held   by 

Paio-e   22.  one  of   the  defendants.     Bell  v.    Woodward, 

8"^Berke  v.  Harris,  Hard.  337.  42  N.  H.   181.     A  bill  for  a  general  account 

4  i^d.  Ked.  181.  and  settlement  of  a  copartnership  may  em- 

5  Sim.  670,  67.5;  and  see  Attom«y-General  brace  every  object  necessary  to  the  complete 
e.  The  Corporation  of  Carmarthen,"G.  Coop.  adjustment  of  the  concern,  without  being 
30;  Attornev-General  V.  St.  Cross  Hospital,  objectionable  for  multifariousness.  Wells  v. 
17  Beav.  4-35;  Hughes  v.  Cook,  34  Beav.  Strange,  5  Geo.  22 ;  see  Kent  y.  Lee,  2  Sandf. 
407;  see  Storv  Eq  PI.  §§  531,  5-32,  533;  Ch.  105;  Tomlinson  r.  Clavwell,  4  Jones  Eq. 
Kent  V.  Lee,  2  Sandf.   Ch.   105.     A  bill  is  (N.  C.)317. 

multifarious  which  seeks  to  redeem  a  mort-  6  See    Story    Eq.    PI.    §  280;    Bryan  v. 

gage  of  an  entire  estate,  and  a  subsequent  Blythe,   4  Blackf.  249;  White   v.  Curtis,  2 

mortgage  1  v   one  tenant  in  common  of  his  Gray,  467;  Davoue  ij.  Fanning,  4.Iohns.Ch. 

share  in  a  i"art  of  the  estate.     White  v.  (Jur-  204;"  Carmichael  v.  Bowder,  3  Howard  (Miss.) 

tis,  2  Grav,  467.      But   a  bill  i.s  not  nec&ssa-  252;  Robertson  v.  Stevens,  1  Ired.  Eq.  247; 

rilv  multifai  cius,  bv  reason  of  its  seeking  to  Story  Eq.   PI.  §  282;  Lynch  v.  Johnson,  2 

redeem   two    listinct  mortgages  of  different  Litt.  104.     Debt  and  detinue  may  be  joined, 

parcels  of  real  estate,  or  bv  reason  of  its  seek-  and  for  a  similar  reason,  a  claim  for  a  specific 

ing  specific  performance  of  distinct  contracts  tract  of  land,  and  for  a  sum  of  money,  the 

relating   to  different   parcels   of   real  estate.  parties  lieing  tlie  same,  mav  be  united  in  the 

Robinson  v.  Guild,  12  Met.  323;  see  Price  v.  same  suit  in  Chancery.     Whitney  v.  Whit- 

Minol,  107  Mass.  63,  and  Holnian  v.  Bank  of  ney,  5  Dana,  329. 

328 


MATTER  OF  THE  BILL.  ♦344 

one  information,  held  the  information  to  be  multifarious,  and  allowed 
the  demurrer.^ 

It  should  be  noticed  that,  in  the  above  case,  there  was  nothing  in  the 
information  to  show  that  the  character  of  the  bequests  was  homogeneous, 
and  that  his  Honor  held,  that  if  there  had  been  anj-  allegation  to  show 
that  they  were  of  that  character,  although  there  might  be  minute  differ- 
ences between  the  bequests,  they  might  all  have  been  comprised  in  the 
same  information.'-^  Thus,  in  the  case  of  Attorney- General  y.  The  Mer- 
chant Tailors'  Company,^  where  the  information  prayed  the  establish- 
ment or  regulation  of  a  gi-eat  number  of  different  charitable  gifts,  which 
were  stated  in  the  information  to  have  been  made  to  the  Company,  by 
way  of  bequest  or  otherwise,  on  trust  to  lend  out  the  same  to  fr(!emen 
of  the  Company,  or  upon  some  other  like  or  corresi)ondiug  trust,  for 
the  benefit  and  advancement  of  freemen  in  trade  or  business  :  the  num- 
ber of  charities  in  respect  of  which  the  relief  was  sought  by  the  informa- 
tion was  eight ;  but  as  they  were  to  be  applied  mainly  and  substantially 
for  the  same  objects,  and  it  appeared  upon  the  information  that,  owing 
to  the  minuteness  of  the  sums,  each  of  them  could  not  be  administered 
as  the  donors  poiuted  out,  Sir  Lancelot  Shadwell  V.  C.  thought  that  the 
Court  ought,  at  the  hearing,  to  deal  with  them  conjointly,  and  that  the 
information  was  not  multifarious.*  On  appeal,  Lord  Brougham  con- 
curred with  this  decision,  as  to  seven  of  the  charities,  and  gave  leave 
to  amend  the  bill  by  adding  parties  or  waiving  relief  as  to  the  eighth.^ 

From  the  above  cases  it  may  be  deduced,  that  a  plaintiff  cannot  join 
in  his  bill,  even  against  the  same  defendant,  matters  of  different 
natures,  although  arising  out  of  the  same  transaction ;  yet,  when  the 
matters  are  homogeneous  in  their  character,  the  introduction  of 
them  into  the  -same  bill  will  not  be  multifarious  ;  and  *  it  is  to  *344 
be  observed,  that  this  distinction  will  not  be  affected  by  the 
circumstance  of  the  plaintiff  claiming  the  same  thing  under  distinct 
titles,  and  that  the  statement  of  such  different  titles  in  the  same 
bill  will  not  render  it  multifarious.^  Thus,  where  a  bill  was  filed 
for  tithes  by  the  rector  of  a  parish  in  London,  in  which  the  title 
was  laid   under   a   decree   made   pursuant  to   the   37th   Hen.   VIH., 

1  See  Storv  En.  PI.  §§  532,  533.  &c.  Co.,  30  Conn.  316.     Nor  is  a  bill  multi- 

2  See  5  Sim  676.  farioiis  because  several  grounds  are  set  out  to 
8  5  Sim  288.  "  show  the  plaintiff's  rif^ht  to  the  relief  sought. 
4  Storv  Eo   PI.  §  281.     It  is  no  objection  Cauley  v.  Lawson,  5  .lones  Eq.  N.  C.  132. 

to  a  bilfin   Equity  praving  for  the  specific  Where  the  transactions  charf;edHre  parts 

performance  of  an  aijreement  to  convey  land,  of  a  series  of  acts,  all  tendin-  to  defeat  the 

that  it  also  alleges  \hat  the  defendant  pur-  plaintiff's  remedv  at  Law,  tliey  may  properly 

chased  the  land  as  the  plaintiffs  agent,  and  be  united   in    tlie  same  b.l  .      iu.n.lolph   i.'. 

with  his  monev,  and  therefore   holds   it  in  Daly,  1  C.  ^^  QUJ^c"  (N- •  •),  •  13:  KemieI.ec 

trust  for  the  plkintiff.     Gerrish  v.  Towne,  3  and  Portland  li.  K.  to.  r    1  ortland  and  E.-n- 

Grav   82  nebec  R.    K.   Co.,   54    Maine.   1.3.     A    bill 

SIM   &K   189   192  brought  bv  an  insurance  company,  praying 

1  Neither  is' a  bill  nrultifarious  where   its  that  a  policy  of  insurance,   which  has  beea 

allegations  all  relate  to  one  transaction,  be-  obtained  from  them  by  fraud,  may  be  deln- 

tweSn  the  same  parties,  to  one  and  the  same  ered    up   to   be  cancelled     :.nd   '''^ '      '«t  a 

subject-matter  and  the  same  injury,  although  commission  may  issue  for  the  '^-^";     "'""■?{ 

it  may  pray  for  two  different  metiu.ds  of  re-  witnesses,  is  ""^  "'i'">f'"-';':'^,-, .*,;"".  ""'^"^ 

lief  against  that  injury.     Wells  v.  Bridgeport  Mut.  Ins.  Co.  v.  McLoon,  U  Allen,  351. 
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c.  12,  b}'  which  i^ajinent  of  tithes  was  decreed  in  London  at  the 
rate  of  2s.  dd.  in  the  pound  on  the  rents,  with  a  charge  that,  in 
case  such  decree  should  not  be  deemed  binding,  the  plaintiff  was  en- 
titled to  a  similar  payment,  under  a  previous  decree,  made  in  the 
year  1535,  and  confuined  b}-  the  same  Act;  and  in  case  neither  of 
the  said  decrees  were  binding,  the  bill  charged  that  the  plaintiff  was 
entitled,  by  ancient  usage  and  custom  from  time  immemorial,  to  certain 
dues  and  oblations  calculated  according  to  rent  at  2s.  dd.  in  the  pound : 
a  demurrer  for  multifariousness  was  overruled.^ 

As  a  ])ill  by  the  same  plaintiff  against  the  same  defendant  for  differ- 
ent matters  would  be  considered  multifarious,  so,  a  fortiori,  would  a 
bill  by  several  plaintiffs,  demanding  distinct  matters,  against  the  same 
defendants.'  Thus,  if  an  estate  is  sold  in  lots  to  different  purchasers, 
the  purchasers  cannot  join  in  exhibiting  one  bill  against  the  vendor  for 
a  specific  performance  ;    for  each  partj^'s  case  would  be  distinct,  and 

there  must  be  a  distinct  bill  upon  each  contract.*  Upon  the 
*345     same  principle,  where  the  heir  *  and  next  of  kin  of  an  intestate, 

who  was  an  infant,  was  joined  with  his  sister,  who  was  the  other 
next  of  kin,  as  plaintiff  in  a  bill  against  the  widow,  who  had  taken  out 
administration  to  the  intestate's  effects,  and  had  also  taken  possession 
of  the  real  estate,  as  guardian  to  the  infant  heir,  for  an  account  both  of 
the  real  and  pei'sonal  estate,  Sir  Lancelot  Shadwell  V.  C.  allowed  a 
demurrer  for  multifariousness,  on  the  ground  that  the  interests  in  the 
real  and  personal  estate  were  distinct  from  each  other.^     But  it  has 


2  Owen  V.  Nodin,  M'Lel.  238;  13  Pri. 
478;  and  see  Boyd  r.  Moyle,  2  Coll.  316,323; 
where  a  bill  to  restrain  two  actions  relating 
to  the  same  matter  was  hold  not  to  be  multi- 
farious :  s«-e  also  Davis  v.  Cripps,  2  Y.  &  C. 
C.  C.  430,  434. 

3  Jones  V.  Garcia  del  Rio,  T.  &  R.  297, 
301;  see  Finley  v.  Harrison,  5  J.  J.  Marsh. 
158;  Kav  v.  Jones,  7  J.  J.  Marsh.  37;  Allen 
V.  Miller",  4  Jones  Eq.  (N.  C.)  146;  Mix  «. 
Hotchkiss,  14. Conn.  32;  Kennedy  v.  Ken- 
nedy, 2  Ala.  571;  Armstrong  v.  Athens  Co., 
10  Ohio,  235;  Ohio  v.  Ellis,  10  Ohio,  456; 
Marshall  v.  Means,  12  Geo.  61;  Ayers  v. 
Wright,  8  Ired.  Eq.  229.  But  a  widow  who 
is  administratrix  of  her  husband's  estate, 
arwi  brings  a  bill  in  P^iuity  to  redeem  real  es- 
tate mortgaged  by  him,  does  not  make  the 
bill  multifarious,  by  therein  claiming  to  main- 
tain her  suit  in  both  capacities.  Robinson  v. 
Guild,  12  Met.  323;  see  Fairly  r.  Priest,  3 
Jones  Eq.  (N.  C.)  61.  One  tax-payer  of  a 
School  district  cannot  sue  in  behalf  of  himself 
and  of  the  other  tax-payers  of  the  district,  to 
restrain  the  sale  of  their  real  estate  for  the 
purpose  of  collecting  a  delinquent  ta.x  as- 
sessed to  pay  certain  judgments  against  the 
district,  and  to  have  the  judgments  declared 
void,  on  the  ground  that  they  were  obtained 
on  illegal  and  void  school  orders,  &c.  Each 
tax-payer  desiring  the  relief  sought,  must 
bring  his  several  action.  Newcomb  v.  Hor- 
ton,  18  Wis.  566. 

*  Hargreaves  v.  Wright,  10  Hare,  Ap.  56 ; 


Story  Eq.  PI.  §  272,  and  notes;  and  see 
Hudson  V.  Maddison,  12  Sim.  416,  418;  5 
Jur.  1194,  which  was  the  case  of  a  bill  by 
several  persons  to  restrain  a  nuisance;  see, 
however.  Pollock  v.  Lester,  11  Hare,  266, 
where  it  was  held  that,  in  a  similar  case,  it 
was  no  misjoinder,  and  within  the  provisions 
of  15  &  16  Vic.  c.  86,  §  49.  But  where  an 
administrator  has  collusively  sold  separate 
lots  to  separate  purchasers  at  the  same  sale, 
a  bill  against  all  the  purchasers  is  not  multi- 
farious. Forniquet  v.  Forstall,  34  Miss.  (5 
George),  87;  see  Coleman  v.  Barnes,  5  Allen. 
374;  "Tucker  v.  Tucker,  29  Miss.  (8  Jones) 
350 ;  Gaines  v.  Chew,  2  How.  U.  S.  619 ;  Wil- 
liams V.  Neel,  10  Rich.  Eq.  1  (S.  C.)  338; 
Bray  v.  Thatcher,  28  Miss.  (7  Jones)  129.  A 
bill  to  have  certain  notes  delivered  up  and 
cancelled,  the  notes  being  all  made  by  the 
plaintift'.  and  payable  to  the  same  party,  is 
not  multifarious,  for  joining  as  respondents 
the  several  persons  holding  the.se  notes. 
Garrett  v.  Mississippi  Si  Ala.  R.  R.  Co.,  1 
P'reeman  Ch.  70  ;  see  Sears  v.  ('arrier,  4  Allen, 
339;  Bartee  v.  Tompkins,  4  Sneed  (Tenn.), 
623;  Halstead  v.  Shepard,  23  Ala.  558;  Mar- 
tin V.  Martin,  13  Mis.  36. 

1  Dunn  V.  Dunn,  2  Sim.  329;  Maud  v.  Ack- 
lom,  ib.  331;  Exeter  College  v.  Rowland,  6 
Mad.  94;  see,  however,  Sanders  v.  Kelsey. 
10  Jur.  833,  v.  C.  E.;  Innes  v.  Mitchell,  4 
Drew.  57;  3  Jur.  N.  S.  756;  Thomas  v.  Rees, 
1  Jur.  N.  S.  197,  M.  R.;  Allen  v.  Miller,  4 
Jones  Eq.  (N.  C)  146. 
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been  decided,  that  a  bill  does  not  become  luultifarious  l)ecau.se  all  the 
plaintiffs  are  not  interested  to  an  equal  extent ;  as  in  Knye  v.  Moore^ 
where  a  bill  was  filed  by  a  woman  and  her  children  to  compel  the  de- 
livery- up  of  a  deed,  bj'  which  the  defendant  had  made  u  provision  for 
the  woman  (with  whom  he  had  cohabited),  and  her  children,  and  which 
had  been  executed  in  pursuance  of  an  agreement,  whereby  he  waa 
bound,  besides  the  execution  of  the  deed,  to  pay  to  the  woman  an  an- 
nuity' for  her  life,  an  account  of  which  was  also  sought  by  the  bill :  it 
was  objected,  upon  demurrer,  that  the  bill  was  multifarious,  l>ecause, 
besides  seeking  the  performance  of  the  agreement  under  which  the 
mother  alone  was  entitled,  it  joined  to  that  the  claim  for  the  deed,  in 
which  she  was  interested  jointly  with  her  children  ;  but  Sir  John  Leach 
V.  C.  thought  that,  the  whole  case  of  the  mother  being  properly  the 
subject  of  one  bill,  the  suit  did  not  become  multifarious  because  all  the 
plaintiffs  were  not  interested  to  an  equal  extent.^ 

And  so,  where  several  persons  claim  under  one  general  right,  they 
may  file  one  bOl  for  the  establishment  of  that  right,  without  incurring 
the  risk  of  a  demurrer  for  multifariousness,  although  the  title 
of  each  plaintiff  may  be  distinct ;  *  thus,  in  Powell  v.  TJie  *  Earl  *346 
of  Fowls ^^  where  the  freehold  tenants  of  a  lordship  having  rights 
of  common  over  certain  lauds,  the  lord  approved  parts  of  the  common 
lands  and  granted  them  to  other  persons,  but  the  tenants  prostrated 
the  fences,  upon  which  actions  of  trespass  were  brought  against  them, 
and  they  filed  a  bill  in  the  Court  of  Exchequer,  in  the  nature  of  a  bill 
of  peace,  against  the  lord  and  his  grantees,  to  be  quieted  in  the  enjoy- 
ment of  their  commonable  rights,  a  general  demurrer  was  overruled : 
the  Court  being  of  opinion,  that  the  objection  that  the  plaintiffs  might 
each  have  a  right  to  make  a  separate  defence  to  the  actions  at  Law, 
was  not  valid,  as  there  was  one  general  question  to  be  settled,  which 
pervaded  the  whole. 

The  proper  way  in  which  to  take  advantage  of  multifariousness  in  a 
bill  is  by  demurrer ;  ^  and  it  is  too  late  to  object  to  a  suit,  on  that 
ground,  at  the  hearing.^     It  seems,  however,  from  the  report  of  the 

2  1  S.  c&  S.  61,  64;  [Fiery  v.  Emmert,  36  terference  of  Equity,  which  concerns  only  one 
Md.  464.]  of  the  plaintiffs,  if  there  is  no  prayer  for  re- 

3  See  observations  on  this  case  in  Dunn  ».  lief  touching  this  latter  matter,  the  hill  is  not 
Dunn,  2  Sim.  331.  multifarious.      Judson    v.    Toulmin,    9   Ala. 

4  StorvKq.  Pl.§279a;  Shields  v.  Thomas,  662;  Davis  v.  Miller,  4  Jones  Eq.  (N.  C.) 
18  How.'U.  S.  253.     Where  a  bill  in  Equity,  447.     {Antt,  334,  n.  1.] 

by  several   plaintiffs,   to  enjoin  a  nuisance,  1 1  Y.  &  J.  159;  see  Comwell  v.  Lee,   14 

contained  also  a  pra^^er  for  an  account  and  Conn.  524. 

compensation  for  the  damage  to  each  com-  2  for  form  of  demurrer,  see  "Vol.  IIL 

plainant  respectively,  it  was  held,  tiiat  mul-  «  Ward  v.  (:;ooke,  5  Mad.  122;  Wynne  v. 

tifai-ious  relief  could  not  be  granted  as  prayed  Callander,  1  Kuss.  2!t3,  2iJ6:  Powell  r.  Cock- 

for;  but  that  the  objection  might  be  obviated  erell,  4  Hare,  557,  562;  Story  E(|.  I'l.  §  284, 

bv  striking  out  the  praver  for  an  account  of  a;    [Green   v.    Kichards,  8  C  E.  (Ireen,  32; 

the   damage   to    the   plaintiffs    respectively.  Annin  i".  Annin,  9  C.  E.  (ireen,  184;  Sanborn 

Murray  v.   Hav,   1   Barb.   Ch.  59;  Brady  "i>.  v.   Adair,   12  C.  E.  Green,  425;  Cousens  i7. 

Weeks,  3  Barb.  (S.  C.)   157.      So  in  other  Rose,  L.  R.  12  Eq.  .366.     I'pon  demurrer  for 

cases,  where  all  the  plaintiffs  are  interested  multifariousness,  a  portion  of  the  bill  asking 

in  the  principal  matter  stated  in  the  bill,  but  relief  which  it   is    not    in    the    power  of  the 

the  bill  states  a  distinct  ground  for  the  in-  Court  to  grajit  may  be  disregarded,  and  the 
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judgment  of  Sir  John  Leach  M.  R.  in  Greenwood  v.  Churckill^^  that 
the  objection  may  be  taken  by  answer,^  and  that  though  the  defendants 
are  precluded  from  raising  the  objection  at  the  hearing,  the  Court  itself 
will  take  the  objection,  if  it  thinks  fit  to  do  so,  with  a  view  to  the  order 

and  regularity  of  its  proceedings.® 
*347         *  Great  care  must  be  taken,  in  framing  a  bill,  that  it  does  not 

contain  statements  or  charges  wliich  are  scandalous  or  imperti- 
nent ;  ^  for,  if  it  does,  it  may  be  objected  to  by  the  defendant.-^  Any 
proceeding  before  the  Court  may  be  objected  to  for  scandal  or  imperti- 
nence, and  the  scandalous  matter  expunged :  with  costs  to  the  partis- 
aggrieved.^ 

Scandal  consists  in  the  allegation  of  any  thing  which  is  unbecoming 


residue  of  the  bill,  if  unobjectionable,  sus- 
tained. Snavely  v.  Harkrader,  29  Gratt.  112.] 
It  is  held,  in  the  following  cases,  that  advan- 
tage must  be  taken  of  multifariousness  bj' 
demurrer.  Brjan  v.  Blvthe.  4  Blackf.  249; 
Grove  v.  Fresh,  9  Gill  &  J.  281;  Thurman  v. 
Shelton,  10  Yerger,  383;  Luckett  ».  White, 
10  Gill  &  J.  480;  Bell  v.  Woodward,  42  N.  H. 
181,  189;  see  Avery  v.  Kellogg,  11  Conn. 
502;  Moreau  v.  Salfarans,  3  Sueed  (Tenn.), 
595;  Redmond  v.  Dana,  3  Bosw.  (N.  Y.)615. 
Filing  an  answer  and  going  into  an  examina- 
tion of  testimony  as  to  the  merits  of  the 
whole  matter  in  controversy,  is  a  waiver  of 
the  objection.  Gibbs  v.  Clagett,  2  Gill  &  J. 
14;  but  see  Murdock  v.  Ratcliff,  7  Ohio,  119; 
Nelson  V.  Hill,  5  How.  U.  S.  127;  Wellborn 
V.  Tiller,  10  Ala.  305;  Veghte  v.  The  Raritan 
Water  Power  Co.,  4  C.  E.  Green  (N.  J.),  142, 
144,  145.  In  Oliver  v.  Piatt,  3  How.  U.  S. 
333,  412,  it  was  held,  that  the  objection  of 
multifariousness  cannot,  as  a  matter  of  right, 
be  taken  by  the  parties  except  on  demurrer, 
plea,  or  answer;  if  not  so  taken,  it  must  be 
regarded  as  waived.  Wilson  v.  Lynt,  30 
Barb.  (N.  Y.)  124;  Abbot  v.  Johnson,  .32  N. 
H.  9.  A  demurrer  to  a  bill  for  multifarious- 
ness goes  to  the  whole  bill.  Boyd  v.  Hoj't,  5 
Paige,  05;  Mcintosh  v.  Alexander,  16  Ala. 
87;  White  v.  White,  5  Gill,  359.  To  a  bill  to 
foreclose  a  mortgage  of  land,  and  to  redeem 
a  prior  mortgage  of  one  of  the  tracts,  held 
by  one  of  the  defendants,  a  plea  was  filed 
that  the  plaintiff's  mortgage  did  not  cover 
the  tract  which  was  sought  to  be  redeemed, 
and  the  bill  was  therefore  multifarious.  It 
was  held  that  the  facts,  if  well  pleaded  and 
established  by  the  proof,  showed  the  bill  to 
be  defective  on  the  ground  of  multifarious- 
ness.    Bell  V.  Woodward,  42  N.  H.  181. 

*  1  M.  &  K.  559.  [When  the  objection  is 
presented  by  answer,  the  Court  has  discre- 
tionary power  on  the  hearing  to  sustain  or 
disregard  the  objection.  Lahadie  v.  Hewitt, 
85  111.  341.] 

&  Bell  V.  Woodward,  42  N.  H.  181,  189; 
Abbot  V.  Johnson,  32  N.  H.  0.  To  sustain  a 
demurrer  to  a  i)ill  for  multifariousness  against 
several  defendants,  it  is  not  necessary  that 
the  defendant  demurring  should  so  far  an- 
swer the  bill  as  to  deny  the  ordinary  general 
charge  of  combination.  Kmans  c.  Emans,  3 
Beas.cy   (N.  J.),   205,  207;   see   Brookes  v. 


Whitworth,  1  Mad.  86;  Salvidge  v.  Hvde,  5 
Mad.  138. 

6  Greenwood  v.  Churchill,  1  M.  &  K.  557; 
Ohio  V.  Ellis,  10  Ohio,  456.  Where  the 
defendant  omits  to  demur  for  multifarious- 
ness, the  Court  may,  sun  spante,  take  the  ob- 
jection and  dismiss  the  bill;  but  the  Court 
should  not  interfere  in  this  way  when  the 
trouble  and  expense  by  reason  of  multi- 
fariousness might  have  been  saved  by  a 
demurrer.  Chew  v.  Bank  of  Baltimore,  14 
Md.  299;  Oliver  v.  Piatt,  3  How.  U.  S.  3-33, 
412;  Ohio  v.  Ellis,  10  Ohio,  456;  Hickman  v. 
Cooke,  3  Humph.  640;  Swavze  r.  Swayze,  1 
Stockt.  (N.  J.)  273;  Rockwell  v.  Morgan,  2 
Beasley  (N.  J.),  384,  386;  Wales  v.  Newbould, 

9  Micii.  45;  Emans  i'.  Emans,  1  McCarter 
(N.  J.),  114.  But,  as  stated  in  note  above, 
the  objection  of  multifariousness,  when  ap- 
parent on  the  face  of  the  bill,  can,  in  general, 
be  taken  only  by  demurrer;  and  in  such  case 
is  waived  by  not  demurring  to  the  bill;  but, 
if  it  be  not  apparent  upon  the  bill,  it  is  open 
to  the  defendant  on  his  plea,  or  his  answer 
made  expressly  for  the  purpose  of  taking  ad- 
vantage of  it."  Bell  V.  Woodward.  42  N.  H. 
181;  Veghte  v.  The  Raritan  Water  Power  Co., 
4  C.  E.  Green  (N.  J.),  142,  145,  per  Chancel- 
lor Zabriskie;  see  Wilson  y.  Lvnt,  30  Barb. 
(N.  Y.)  124;  Avery  r.  Kellogg, "ll  Conn.  562; 
Cuvler  V.  Moreland,  6  Paige,  273;  Luckett  r. 
White,  10  Gill  &  J.  480;  Thurman  v.  Shelton, 

10  Yerger,  383;  Buffalow  v.  Buffalow,  2  Ired. 
Ch.  113;  Grove  v.  Fresh,  9  Gill  &  J.  280; 
Gibbs  V.  Clovett,  2  Gill  &  J.  14;  Brvan  v. 
Blvthe,  4  Blackf.  249;  Veghte  v.  The  Raritan 
Water  Power  Co.,  4  C.  E.  Green  (N.  J.)  142. 
And  where  the  bill  sets  forth  two  distinct  and 
independent  grounds  of  complaint,  the  ob- 
jection of  multifariousness  is  obviated  bj' 
the  removal  of  one  of  those  grounds  by 
the  defendant  after  the  filing  of  (lie  bill  and 
before  answer.  Whitney  v.  Ihiiou  Railway 
Co.,  11  Gray,  359;  Commercial  Mut.  Ins.  Co. 
V.  McLoon,  14  Allen,  351;  McCabe  v.  Bellows, 
1  Allen,  269. 

1  See  26th  Equity  Rule  of  United  States 
Courts,  post,  326,  note,  Ap. 

2  Ord.  VHI.  2,  XVI.  21. 

3  Erskine  v.  (iarthshore,  18  Ves.  114;  li'x 
parte  Le  Heup,  ib.  221,  223;  Doe  v.  (Jreen,  2 
Paige,  349;  Somcrs  v.  Torrey,  5  Paige,  64; 
Powell  v.  Kane,  5  Paige,  265;  The  Camden 
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the  diguit}' of  the  Court  to  hear,  or  is  contrary  to  good  manners,  or  which 
charges  some  person  with  a  ci'ime  not  necessary  to  ])e  shown  in  the 
cause  :  *  to  which  may  be  added,  that  anj*  unnecessary  alh^gatioii,  bearing 
cruelly  upon  the  moral  character  of  an  individual,  is  also  scandalous." 

There  are  many  cases,  however,  in  which,  though  the  words  in  the 
record  are  very  scandalous,  jct,  if  thej'  are  material  to  the  matter  in 
dispute,  and  tend  to  a  discovery  of  the  point  in  question,  tlujy  will  not 
be  considered  as  scandalous : "  for  a  man  ma}'  be  stated  on  the  record 
to  be  guilt}'  of  a  very  notorious  fraud,  or  a  ver}'^  scandalous  action,  as  in 
the  case  of  a  brokerage  bond,  given  before  mamage,  to  draw  in 
a  poor  woman  to  marry  ;  or  where  a  *  man  falsely  represents  him-  *348 
self  to  have  a  great  estate,  when  in  fact  he  is  a  bankrupt ;  or  where 
one  man  is  personated  for  another  ;  or  in  the  ca,se  of  a  common  cheat, 
gamester,  or  sharper  about  the  town :  in  these,  and  many  other  in- 
stances, the  allegations  ma}'  appear  to  be  very  scandalous,  and  not  fit 
to  remain  on  the  records  of  the  Court ;  and  yet,  perhaps,  without  hav- 
ing an  answer  to  them,  the  party  may  lose  his  right ;  the  Court,  there- 
fore, always  judges  whether,  though  matter  be  prima  facie  scandalous, 
it  is  or  is  not  of  absolute  necessity  to  state  it ;  and  if  it  materially 
tends  to  the  point  in  question,^  and  is  become  a  necessary  part  of  the 
cause,  and  material  to  the  defence  of  either  party,  the  Court  never 
looks  upon  this  to  be  scandalous.^  Were  it  otherwise,  it  would  be  lay- 
ing down  a  rule  that  all  charges  of  fraud  are  scandalous  :  which  would 
be  dangerous.^  Upon  this  principle,  therefore,  it  has  been  determined, 
that  if  a  bill  be  filed  by  a  cestui  que  trust  for  the  purpose  of  removing  a 
trustee,  it  is  not  scandalous  or  impertinent  to  challenge  every  act  of  the 
trustee  as  misconduct,  or  to  impute  to  him  corrupt  or  improper  mo- 
tives, in  the  execution  of  the  trust,  or  to  allege  that  his  conduct  is  the 
vindictive  consequence  of  some  act  on  the  part  of  the  cestui  que  trust, 
or  of  some  change  in  his  situation.^     It  is  to  be  observed,  however, 

and  Amboy  R.  R.  Co.  v.  Stewart,  4  C.  E.  may  have  an  effect  on  the  costs.     Desplaces 

Green  (N.. J.),  343,  .346.     [But  the  bill  cannot  r.  Coris,   1  Edw.  Ch.  350.     So  it  has  been 

be  referred  for  impertinence  after  answer,  nor  held,  that  an  executor,  who  is  called  to  ac- 

even  after  submitting  to  answer,  as  by  pray-  count,    is   not  subje(>t    to   an   exception   for 

ing  time.      Anon.,    2    Ves.   631;   Ferrar  "v.  scandal  and  impertinence,  for  saying  in  his 

Ferrar,  1  Dick.  173;  Anon.,  5  Ves.  656;  Jones  answer,  that  some  of  the  property  is   with- 

i'.  Spencer,  2  Tenn.  Ch.  776.]  held  from  him  under  a  forged  deed  possessed 

4  Wvatt's  P.  R.  383.  by  the  plaintiff;  for  his  silence   mijjht  pre- 

6  Per  Lord  Eldon,  in  Ex  parte.  Simpson,  judice  him  aftenvards.     .lollv   v.    Carter,    2 

15  Ves.  476;  and  see  Cofiin  v.  Cooper,  6  Ves.  Edw>  Ch.  209;  see  Somers  v.  Torrey,  5  Paige, 

514;  Atwool  v.  Ferrier,  1  W.  N.  276;  H  W.  54;  Kees  r.  Evans,  Chancery,  N.  \ .  Jan.  25, 

R.  1014,  V.  C.  W.     Facts  not  material  to  the  1841,  cited  1  Smith  Ch.  Pr.  (2d  Am.  cd.)  567, 

decision  are  impertinent,  and,  if  reproachful,  note  (b.) 

are  scandalous.     Woods  v.  Morrell,   1  John.  i  Everett  ??.  Prythergch,  12  Sim.  365,  .367; 

Ch.   103;   [Christie  v.  Christie,   L.  R.   8  Ch.  B.  v.  W.,  31  Beav.  .342;  S.  C.  n<,m.  A.  v.  B.. 

App.  499.1  8  Jur.  N.  S.  1141;  liximunds  v-  Lord  Brough- 

6  [Nothing  can    be  scandalous  which   is  am,  1  W.  N.  67,  V.  C.  S.;  12  Jur.  N.  S.  156, 

relevant.     Fisher  v.  Owen,  8  Ch.  Div.  645,  V.  C.  S. 
653;  Cleaves  v.  Morrow,  2  Tenn.  Ch.   592;  ^  Gilb.  For.  Rom.  207. 

Goodrich   v.    Rodnej',   1  Min.  195.]     Thus  a  »  Fenhoulet  v.  Passavant,  2  Ves.  S.  24. 

statement  in  an  answer,  introduced  to  show  ^  Karl  of  Port.«mouth  v.  l-ellows.  5  Mad. 

the  temper  with  which  a  bill  is  filed,  and  the  450;  and  see  Anon.,  1  JL  &  C.  78;  Lord  St. 

oppressive  course  pursued  by  the  plaintiff,  is  John  v.  Ladv  St.  John,   11   Ves.  526,   53'J; 

not  scandalous  or  impertinent,  inasmuch  as  it  Reeves  v.  Baker,  13  Bcav.  436. 
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that  in  such  case  it  would  be  impertinent,  and  might  be  scandalous, 
to  state  any  circumstance  as  evidence  of  general  malice  or  personal 
hostility,  without  connecting  such  circumstance  with  the  acts  of  the 
trustee  which  are  complained  of:  because  the  fact  of  the  trustee  enter- 
taining general  malice  or  hostilit}'  against  the  plaintiff,  affords  no 
necessary  or  legal  inference  that  his  conduct  in  an}'  particular  instance 
results  from  such  motive. 

It  has  been  decided,  that,  under  a  general  charge  of  immorality, 
evidence  of  particular  instances  of  misconduct  ma}'  be  introduced/ 
Where,  therefore,  such  evidence  can  be  made  use  of  under  the  general 
charge,  the  specific  instances  should  not,  if  it  can  be  avoided,  be  intro- 
duced into  the  bill ;  thus,  it  is  improper,  in  a  suit  which  is  founded 
upon  the  want  of  chastity  in  a  particular  individual,  as  in  cases  of  biUs 
to  set  aside  securities  given  turpi  consider atione^  to  charge  particular 
instances  of  leAity  which  might  affect  the  character  of  strangers,  and 
to  fill  the  record  with  private  scandal :  because  evidence  of  those  par- 
ticular instances  may  be  given  under  the  general  charge.® 
*349  *From  what  has  been  said  before,  it  may  be  collected  that, 
although  nothing  relevant  can  be  scandalous,  matter  in  a  bill 
may  be  impertinent  without  being  scandalous.^  Impertinences  are  de- 
scribed by  Lord  Chief  Baron  Gilbert  to  be,  "  where  the  records  of  the 
Court  are  stuffed  with  long  recitals,  or  with  long  digressions  of  matter 
of  fact,  which  are  altogether  unnecessary  and  totally  immaterial  to  the 
matter  in  question :  as  where  a  deed  is  unnecessarily  set  forth  in  hcec 
verba."  ^ 

5  See  Moores  v.  Moores,   1  C.  E.  Green  dalous  ;  but  if,  in  a  technical  sense,  it  is  scan- 

(N.  J.),  275,  277.  dalous,  it  must  be  nnpertinent.     M'Intyre  v. 

8  Whalev  r.  Norton,  1  Vern.  483;  Clarke  v.  Trustees  of  Union  (,'ollege,  G  Pai{?e,  239. 
Periani,  2  Atk.  333,  337.  An  exception  for  impertinence  will  beover- 

1  Fenhoulet  v.  Passavant,  2  Ves.  S.  24;  ruled  if  the  expunj^cing  the  matter  excepted 
Goodrich  v.  Rodney,  1  Min.  195;  Hood  t'.  to  will  leave  the  residue  of  the  clause  which 
Inman,  4  John.  Ch.  437.  Impertinence  is  is  not  covered  by  the  exception,  either  false 
the  introduction  of  any  matters  into  a  bill,  or  whollv  unintelligible.  M'Intyre  v.  Trus- 
answer,  or  other  pleading  or  proceeding  in  a  tees  of  iTnion  College,  6  Paige,  239. 
suit,  which  are  not  properly  before  the  Court  2  Giib.  For.  Rom.  209;  and  see  Norway  v. 
for  decision  at  anv  particular  stage  of  the  Rowe,  1  Mer.  135 ;  Lowe  r.  Williams,  2"  S. 
suit.  Wood  V.  Mann,  1  Sumner,  506,  578.  &  S.  574;  Bally  r.  Williams,  1  M'L.  &  Y. 
The  best  test  to  ascertain  whether  matter  be  334;  Slack  v.  Kvans,  7  Pri.  278,  n.;  Goin- 
impertinent.  is  to  try  whether  the  subject  of  pertz  v.  Best,  1  V.  &  C.  Ex.  114,  117;  Byde 
the  allegation  could  be  put  in  issue,  and  v.  Masterman,  C.  &  P.  265,  271;  Atttn-ney- 
would  be  matter  proper  to  be  given  in  evi-  General  v.  Kickards.  6  Beav.  444,  449:  1  Phil, 
dence  between  the  parties.  Woods  v.  Mor-  383,  386;  S.  C.  nom.  Rickards  r.  .Vttornev- 
rell,  1  John.  Ch.  103.  [Spaulding  v.  Fanvell,  General,  12  CI.  &  F.  30;  Allfrey  v.  AllfreV, 
62  Maine,  319;  Mrzena  v.  Brucker,  3  Tenn.  14  Beav.  235;  Goodrich  v.  Rodnev,  1  Min. 
Ch.  ICl.]  The  Court  will  not,  because  there  195:  The  Camden  and  Amboy  li.  R.  Co. 
are  here  and  there  a  few  unnecessary  words,  v~  Stewart,  4  C.  E.  Green,  343.  All  mat- 
treat  them  as  impertinent.  Ilawlej-  v.  Wol-  ters  not  material  to  the  suit,  or,  if  mate- 
verton,  5  Paige,  522.  [Del  Pont  v.  Tastet,  rial,  which  are  not  in  issue,  or  which,  if  both 
1  Turn.  &  R.  486.  So  in  an  answer.  Gleaves  material  and  in  issue,  are  set  forth  with 
17.  Morrow,  2  Tenn.  Ch.  592.  Infra,  759.  great  and  unnecessary  prolixity,  constitute 
And  the  introduction  of  scandalous  and  im-  impertinence.  A  bill  in  Chancery,  like  a  dec- 
pertinent  matter  in  a  bill  will  not  justify  laration  at  Law,  should  conline  its  state- 
similar  matter  in  the  answer,  though  intro-  ments  to  such  facts  as  are  proper  to  show 
duced  to  meet  the  allegations  of  the  bill.  that  the  plaintiff  is  entitled  to  relief,  and 
Langdon  v.  Pickering,  19  Me.  214.  But  see  which,  if  proved,  will  entitle  him  to  relief; 
contra  Mc.'ntyre  v.  Ogden.  24  N.  Y.  Sup.  and  should  not  set  out  the  evidence,  whether 
Crt.  604.]  A  bill  may  contain  matter  which  oral  or  written,  by  which  the  facts  are  to  be 
ia  impertinent,  without  the  matter  being  scan-  proved.     The  Camden  and  Amboy  R.  R.  Co. 
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It  is  to  be  observed,  that  neither  seandal  nor  impertinence,  however 
gross  it  ma}'  be,  is  a  <ir<)uiKl  of  demurrer :  it  bciii^  a  maxim  of 
pleading'  tliat  u/i/e  per  inutile  7wn  vitiatur.^  Where,  howt^vur,  *  there 
is  scandal  in  a  bill,  the  defendant  is  entitled  to  have  the  record 
purified  by  expunging  the  scandalous  matter ;  and  it  was  formerly  the 
same  with  reference  to  impertinent  matter.  In  order  that  this  might 
be  done,  tlie  course  formerly  was  for  tlie  defendant  to  move  the  Court 
for  an  order  to  have  the  l)ill  referred  to  a  Master  to  report  whether  it 
was  scandalous  or  impertinent.  This  reference  was  obtained  of  course, 
and  being  general,  without  specifying  the  particular  passages  objected 
to,^  obviously  precluded  the  part}',  whose  pleading  was  alleged  to  be 
scandalous  and  impertinent,  from  exercising  any  judgment  upon  the 
subject,  much  less  from  submitting  to  have  the  objectionable  passages 
expunged.  To  remedy  this  it  was  provided  by  a  General  Order  of  the 
Court,  that  no  order  should  be  made  for  referring  any  pleading,  or 
other  matter  for  scandal  or  impertinence,  unless  exceptions  were  taken 
in  writing,  to  the  particular  passages  complained  of.^ 

The  practice  of  excepting  to  bills,  answers,  and  other  proceedings 
for  impertinence  has  been  abolished :  ^  the  Court  may,  however,  du'ect 
the  costs  occasioned  by  any  impertinent  matter  introduced  into  any 


V.  Stewart,  4  C.  E.  Green  (N.  J.),  343;  [S. 
C.  6  C.  E.  Green,  484,  491.  "A  prolix  set- 
ting forth  of  pertinent  matter  is  itself  imperti- 
nent." Per  Lord  Eldon  in  Slack  v.  Evans,  1 
Price,  278,  note.]  In  the  United  States  Courts, 
it  is  required  that  every  bill  shall  be  ex- 
pressed in  as  brief  and  succinct  terms  as  it 
reasonably  can  be,  and  shall  contain  no  un- 
necessary recitals'  of  deeds,  documents,  con- 
tracts, or  other  in<trunu'nts,  in  hcec  vei-b-i,  or 
any  other  impertinent  matter,  or  any  scandal- 
ous matter  not  relevant  to  the  suit.  If  it  does,  it 
may  on  exceptions  be  referred  to  a  master  by 
any  judge  of  the  Court  for  impertinence,  or 
scandal,  and  if  so  found  by  him,  the  matter 
shall  be  expunged  at  the  expense  of  the 
plaintiff,  and  he  shall  pay  to  the  defendant 
all  his  costs  in  the  suit  up  to  that  time,  unless 
the  Court  or  a  judge  thereof  shall  otherwise 
order.  If  the  master  shall  report  that  the 
bill  is  not  scandalous  or  impertinent,  the  de- 
fendant shall  be  entitled  to  all  costs  oc- 
casioned by  the  reference.  Equity  Rule,  26. 
In  New' Hampshire,  "Every  bill  and  an- 
swer shall  be  expressed  as  concisely  as  may 
be,  and  no  deed,  will,  agreement,  or  other 
writing  shall  be  set  forth  at  length,  or  an- 
nexed to  any  bill  or  answer,  but  so  much  of 
either  as  is  material,  and  no  more  shall  be  in- 
serted." Rule  of  Chancery,  4,  38  N.  H.  606. 
"The  idle  repetitions,  'your  orator  further 
complains,'  'your  orator  furtlicr  showeth  to 
your  llonorsj'  and  the  like,  in  bills;  and 
'this  defendant,  further  answering,  saith,' 
and  the  like,  in  answers,  shall  be  omitted. 
Where  the  names  of  parties  arc  omitted,  thev 
shall  be  referred  to  as  plaintiffs  or  defend- 
ants.^^    Rule  of  Chancery  of  N.  H.  7. 


8  See  Broom's  Maxims,  602;  Story  Eq. 
PI.  §  269. 

1  Harr.  by  Newl.  43;  1  T.  &  V.  519. 

2  38th  Ord.  May,  1845;  Sand.  Ord.  998; 
afterwards  the  23d  ( )rd.,  Nov.,  1850,  was  sub- 
stituted. 12  Beav.  xxvii.  The  groimd  of 
this  order  is  substantially  covered  by  the  27th 
Equity  Rule  of  the  United  States  Courts. 
Exceptions  for  scandal  or  impertinence  must 
point  out  the  exceptionable  matter  with  sulfi- 
cient  certainty  to  enable  the  adverse  party 
and  the  officers  of  the  Court  to  ascertain  what 
particular  parts  of  the  pleading  or  proceeding 
are  to  be  stricken  out,  if  the  exceptions  are 
allowed.  Whitmarsli  r.  Campbell,  1  Paige, 
645;  Franklin  v.  Keeler,  4  Paige,  .382;  .see 
also  German  v.  Machin,  6  Paige,  288.  In 
Maine,  exceptions  for  scandal  and  imperti- 
nence may  be  taken  within  twenty  d.iys  after 
service  of  the  bill.     Chancery  Rule  5. 

8  By  the  settled  practice  in  New  Jersey, 
exceptions  will  lie  for  impertinence  in  a  bill, 
answer,  or  other  pleading,  and  in  interroga- 
tories, depositions,  or  atlldavits  in  any  suit. 
The  Camden  and  Ambov  R.  R.  (^.  v. 
Stewart,  4  C.  E.  Grei-n  (N\  J.),  -343,  344, 
345.  But  the  rule  to  file  exceptions  and  refer 
them  to  a  master,  is  for  the  relief  of  the 
Court,  and  they  may  be  heard  at  his  option 
directly  by  the  Chancellor.  Ihid.  [.S.  C. 
6C.  E'  Green,  484.  So,  in  Tennessee,  excep- 
tions lie  for  impertinence  in  pleadings  and 
evidence.  Code,  §  4401;  .Johnson  r.  Tucker, 
2  Tenn.  Ch.  244.  Objections  to  evidence  for 
impertinence  alone  are  usuallv  ordered  to 
stand  over  until  the  hearing.  \Vhite  v.  Fu.i- 
sell,  19  Ves.  113;  Osmond  v.  Tindall,  Jac. 
625;  Middlemas  i-.  WiNon,  L.  R.  10 Ch.  App. 
230;  Jones  t'.  Spencer,  2  Tenn.Ch.  776.] 
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proceeding,  to  be  paid  bj  tlie  party  introducing  the  same,  upon  appli- 
cation being  made  to  the  Court  for  that  piu-pose :  *  such  application  to 
be  made  at  the  time  when  the  Court  disposes  of  the  costs  of  the  cause 
or  matter,  and  not  at  an^-  other  time.^  The  Court  may  also,  without 
any  application  being  made,  declare  that  any  pleading,  petition,  or  affi- 
davit, is  improper  or  of  unnecessary  lengt,h :  or  may  direct  the  taxing 
master  to  distinguish  what  part  thereof  is  improper,  or  of  unnecessary 
length  ;  ®  and  in  like  manner,  the  Judge  may  disallow  impertinent 
*351  or  unnecessary  matter  in  proceedings  in  Chambers  ;  "^  in  *the 
first  case,  the  Comt  may  deal  with  the  costs  as  may  be  just ;  ^ 
and  in  the  second,  the  costs  occasioned  in  respect  of  the  matter  so  dis- 
allowed to  the  other  party  are  to  be  paid  by  the  party  on  whose  behalf 
the  proceeding  was  brought  in,  and  his  own  costs  in  respect  thereof  dis- 
allowed.^ Exceptions  may  stiU  be  taken  to  pleadings,  and  other  mat- 
ters depending  before  the  Court,  for  scandal :  they  must  be  in  writing, 
and  signed  by  counsel,^  and  describe  the  particular  passages  alleged  to 
be  scandalous.* 

It  appears  to  have  been  formerly  the  opinion  that,  in  cases  of  scandal, 
' '  the  Court  itself  was  concerned  to  keep  its  records  clean,  and  without 
dirt  or  scandal  appearing  thereon  ;  "  *  and  in  Ex  parte  Simpson,'^  Lord 
Eldon  said  that,  with  reference  to  the  subject  of  scandal  in  proceedings, 
either  in  causes  or  in  bankruptcy,  he  did  not  think  that  any  application 
b}-  an}'  person  was  necessary  ;  and  that  the  Court  ought  to  take  care 
that,  either  in  a  suit  or  in  a  proceeding  in  bankruptcy,  allegations  bear- 
ing cruelly  upon  the  moral  character  of  individuals,  and  not  relevant  to 
the  subject,  should  not  be  put  upon  the  record.  Any  party  to  the  cause 
may  file  exceptions  for  scandal ; '  hence,  a  defendant  not  served  with 
the  bill  may  appear  gratis,  and  file  exceptions  for  scandal ;  ^  and  one 
defendant  may  file  exceptions  for  scandal  in  a  co-defendant's  answer.® 

There  was  formerly  some  doubt  whether,  under  any  circumstances,  a 
person  not  a  party  to  the  cause  could  except  to  any  record  for  scandal." 
In  the  case  of  Williams  v.  Douglas, '^^  the  authorities  upon  the  subject 
were  brought  before  Lord  Langdale  M.  R.  who  had  to  decide  upon 
the  question,  whether  a  person  not  being  a  party  to  the  cause,  who 
alleged  that  the  bill  contained  matter  at  the  same  time  impertinent  as 

4  15  &  16  Vic.  c.  86,  §  17;  see  Dufour  v.  3  Ord.  XVI.  2;  and  see  Ord.  VIII.  1,  2. 

Sigell,  4  De  G.,  M.  &  G.  520,  526.  *  Ord.  XVI.  2.     For  form  of  exceptions, 

s  Ord.  XL.  11.  see  Vol.  III. 

6  0rd.  XL.  9.     As  to  this  Ord.  see  Moore  s  2   P.   Wms.  .312,    Arg.      [Campbell   v. 

V.  Smith.  14  Ik-av.  .396;  Mavorof  Berwick  v.  Taul,  -3  Yerg.  503.] 

Murray,  7  De  G.,  M.  &  G.  497;  3  .Jur.  N.  S.  o  35  Ves.   476,   477.     As  to  .scand.-il  in  a 

1,  5;  iie  Farrington,   33  Bear.  346;  and  for  proceeding  under  the  summary  jurisdiction, 

form  of  Order  theicnder,  see  Seton,  89,  No.  see  Be  Gornall,  1  Beav.  226. 

17  ■?  Coffin  I'.  Cooi>er,  6  Ves.  514;  13  &  14 

T  Ord.  XL.  10.  Vic.  c.  .35,  §  27;  Ord.  XVI.  2. 

1  Ord.  XL.  9.  As  to  this  Ord.  see  Moore  »  Fell  v.  Christ's  College,  Cambridge,  2 
V.  Smith,  14  Beav.  .396;  Mavorof  Berwick  v.  Bro.  C.  C.  279. 

Murray,  7  De  G.,  M.  &  G.  497;  3  Jur.  N.  S.  '■>  Coffin  v.  Cooper,  6  Ves.  514. 

1,    5.      For  form   of  order  thereunder,   see  "  JOid. ;  Anon.,  4  Mad.  252;  see  5  Beav. 

Seton,  89,  No.  17.  86. 

2  Ord.  XL.  10  1^  5  Beav.  82,  85;  6  Jur.  379. 
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between  the  parties,  and  scandalous  as  against  him,  was,  of  course,  and 
without  leave,  entitled  to  file  exceptions  for  scandal,  with  a  view  to 
have  the  scandalous  and  impertinent  matter  expunged.'^  His  Lordship 
said  :  "  There  is  but  little  authorit}'  on  the  subject ;  but  from  the  terms 
in  which  Lord  Bacon's  order  is  expressed,  from  the  dicta  of  Lord  Kldon, 
expressed  in  a  manner  to  show  that  he  had  considered  the  subject,  and 
from  the  apparent  necessity  of  the  case,  there  being,  as  I  con- 
ceive, no  other  way  of  doing  effectual  justice  to  an  injured  *  party,  *352 
it  would  seem  that  the  Court  must  have  jurisdiction  and  author- 
ity to  expunge  scandal  fi-om  the  record,  at  the  instance  of  a  person  who 
may  not  be  a  party  to  the  cause."  His  Lordship,  however,  thought, 
that  a  person  not  a  party  to  the  record  could  not  adopt  this  proceeding 
without  special  leave;  and  he,. therefore,  discharged  the  order  then  in 
question,  on  the  ground  of  its  having  been  obtained  ex  ■parte.  From 
this  case  it  would  appear,  that  a  stranger  to  the  suit  can,  if  the  circum- 
stances justify-  it,  obtain  the  leave  of  the  Court  to  except  to  a  record 
for  scandal. 

It  has  been  decided  under  the  former  practice,  that  in  the  case  of  ex- 
ceptions for  impertinence,  an  exception  cannot  be  partially  allowed  ; 
and  therefore,  if  part  of  an  exception  be  good,  and  the  rest  bad,  the 
whole  exception  must  be  overruled.^  It  has  not,  it  is  beUeved,  ever 
been  so  held  as  to  exceptions  for  scandal ;  and  if  the  question  should 
arise,  it  is  conceived  that  the  practice  with  reference  to  exceptions  for 
impertinence  would  not  be  followed. 

Exceptions  must  be  written  on  paper  of  the  same  description  and 
size  as  that  on  which  bills  are  printed,^  and  be  indorsed  with  the  name 
and  place  of  business  of  the  solicitor  and  of  his  agent,  if  an}',^  or  with 
the  name  and  place  of  residence  of  the  party  acting  in  person,*  by  whom 
they  are  filed. ^  The  exceptions  must  be  filed  at  the  Record  and  Wiit 
Clerks'  Office,^  and  notice  of  the  filing  thereof  be  given,  on  the  same 
daj',  to  the  solicitor  for  the  opposite  part}',  or  to  the  i)arty  himself  if  he 
acts  in  person ;  '  but  if  the  notice  is  not  given  at  the  proper  time,  the 
party  will  be  relieved  from  the  irregularity  on  payment  of  costs.*  No 
time  is  limited  within  which  exceptions  for  scandal  must, be  filed.     The 

12  Story  Eq.  PI.  §  270.  of  an  inch  wide,  and  an  outer  niarg-in  atwut 

1  Watjstaff   V.    Brvan,    1    R.    &   M.    30  ;       two  inches  and  a  lialf  wide.     Ord.  IX.  3. 
Tench  u.' Cheese,  1  lieav.  571,  575,  and  re-  »  Ord.  IH.  2. 

porter's  note,  ibid.;  Bvde  v.  Mastennan,  C.  ■*  Ord.  IIL  5. 

&  P.  205,   272  ;    5  Juf.  G-l."?  ;    Uesplaces   i;.  "  For  form,  see  Vol.  IIL 

Goris,  1  Kdw.  Ch.  35-3.     Tlie  Court,  in  cases  6  Ord.  XVI.   3.      No  fee  is  payable  on 

of  impertineiue,  ought,  before  expunging  the  filing. 

matter  alleged  to  be  impertinent,  to  be  espcci-  "  Ord.  XVT.  3.     The  notice  must  be  served 

ally  clear,  that  it  is  such  as  ought  to  be  struck  before  seven  o'clock  in  the  evening,  except 

out  of  the  record,  for  the  reason  tliat  the  error  on  Saturday,  when  it  must  be  served  beforu 

on  one  side  is  irremediable,  on  the  other,  not.  two  in  the  afternoon  ;   or   tiie   service   will 

See  Davi.s  v.  Cripps,  2  Y.  &  C.  (N.  R.)  443;  be  deemed  to  have  been  made  on  the  foUow- 

Story  Eq.  PI.  §  267;  [Johnson  v.  Tucker.  2  ing  dav,  or  on   Monday,  a.s  the   ca.se   may 

Tenn.  Ch.  344."]  be.     Old.  XXXVII.  2.'  For  form  of  notice, 

2  Ord.  March  6,  1860,  r.  16.     The  paper  see  Vol.  HI. 

must  be  cream-wove,  machinenlrawn,  fools-  ^  Hradstock  v.  Whatley,  fi  Beav.  Gl ;  I/iwe 

cap,  folio  paper,  19  lbs.  per  mill  ream,  and      v.  Williams,  12  Hi-av.  482;  ami  see  I.^rd  Suf- 
have  an  inner  margin  about  three-quarters      field  v.  Bund,  10  Beav.  140,  163. 
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party  whose  pleading  is  excepted  to  takes  an  office  copy  of  the  ex- 
ceptions.® 

Exceptions  for  scandal  must  be  set  down  for  hearing  before  the 
Court,^"  within  six  days  after  the  filing  thereof,  exclusive  of  vaca- 
tions :  "  otherwise,  they  will  be  considered  as  abandoned,  and 
*353  *  the  person  by  whom  such  exceptions  were  filed  must  pay  to  the 
opposite  party  such  costs  as  may  have  been  incurred  by  such 
party,  in  respect  of  such  exceptions.^  It  is  presumed  that,  in  such 
case,  by  analogy  to  the  practice  where  a  demurrer  or  plea,  though  filed, 
is  not  set  down  for  argument,'^  the  opposite  party  may  obtain  an  order 
of  course,  on  motion,  or  on  petition  at  the  Rolls,  for  the  taxation  of  the 
costs  of  the  exceptions,  and  for  paj-ment  thereof  by  the  excepting  party. 

The  exceptions  must  be  set  down  to  be  heard  before  the  Judge  to 
whose  Court  the  cause  is  attached.^  The  Registrar's  Clerk  at  the 
order  of  course  seat,  will  set  down  the  exceptions,  on  production  to 
him  by  the  solicitor  of  the  party  filing  them  of  the  Record  and  Writ 
Clerks'  certificate  of  the  filing  of  the  exceptions,  indorsed  by  the  solici- 
tor with  a  request  for  that  purpose.*  The  exceptions  will  then  be  put 
in  the  paper  of  such  Judge,  for  hearing  on  an  early  day ;  and  on  the 
day  on  which  the  exceptions  are  so  set  down,  notice  thereof  must  be 
served  on  the  party  whose  pleading  or  other  matter  is  excepted  to : 
otherwise  the  exceptions  will  be  deemed  not  set  down.^ 

Exceptions  will  not  be  allowed  to  stand  over  to  an  indefinite  period.^ 

As  this  is  the  first  occasion  upon  which  it  has  been  necessary  to  refer 
to  the  time  allowed  in  procedure,  it  will  be  convenient  to  state  here 
some  general  rules  concerning  the  manner  in  which  such  periods  are  to 
be  computed. 

Where  any  limited  time,  from  or  after  any  date  or  event,  is  appointed 
or  allowed  for  doing  any  act  or  taking  any  proceeding,  and  such  time  is 
not  limited  by  hours,  the  computation  of  such  limited  time  is  not 
to  include  the  day  of  such  date,  or  of  the  happening  of  such  event, 
but  is  to  commence  at  the  beginning  of  the  next  following  day ;  and 
the  act  or  proceeding  is  to  be  done  or  taken  at  the  latest  on  the  last 
day  of  such  limited  time,  according  to  such  computation.'' 

9  Ord.  XXXVL  1.  I860,  rr.  1,  5.    For  form  of  request,  see  VoL 

10  1.3  &  14  Vic.  c.  35,  §  27.  IIL 

11  Ord.  XXXVn.  13  (2).  ^  Qrd.   XVL    10.      The  notice  mu.'it   be 

1  Ord.  XVL  20.  Similar  provisions  are  given  as  directed  bj'  Ord.  XXXVIL  '2; 
made  for  securinj^  an  early  decision  of  ex-  ante,  p.  352,  n.  7.  For  form  of  notice,  see 
« t)ti(ins  for  scandal  or  impertinence,  in  the       Vol.  IIL 

'27lh  Equitv  Rule  of  the  United  States  Courts.  6  Qrd.  XXI.  13.     For  further  information 

It  seems  that  the  party  whose  pleading   is  as  to  exceptions,  see  post,  Chap.  XVII.  §  4, 

excepted  to  mav,  if  he"  desires  it,  obtain  an  Exceptions  to  Answers. 

order  of  course" to  set  the  exceptions  down  ''  Ord.  XXXVIL  9.     [When  any  matter 

before  the  expiration  of  the  six  days.     Coyle  of   proceeding  or    practice    is    required    by 

r.  AUevne   14  Beav.  171.                 "  statute  or  rule  of  Court  to  be  within  a  certain 

2  See  Ord.  XIV.  14,  15,  17;  Seton,  1257;  number  of  days,  the  first  day,  or  terminus  a 
and  post.  Chap.  XIV.  §  4,  Demurrers;  and  quo,  is  excluded.  Thorne  v.  Mosher,  5  C.  E. 
Chap.  XV.  §  4,  P/ea.s.  For  forms  of  motion  Green,  257.  And  see  Jones  v.  Planters' 
paper  and  petition,  see  Vol.  III.  Bank,    5   Hum.   619  ;    Elder  v.  Bradley,   2 

a  Ord.  VI.  4.  Sueed,  251.] 

*  Ord.  XVI.  10;  Reg.  Regul.,  15  March, 
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Where  the  time  for  doing  any  act  or  taking  any  proceeding  is  limited 
by  months,  not  expressed  to  be  calendar  months,  such  time  is  to  be 
computed  by  lunar  months  of  twenty-eight  days  each.^ 

*  Where  the  time  for  doing  an}'  act  or  taking  any  proceeding  *354 
expires  on  a  Sunday  or  other  day  on  which  the  offices  are  closed, 
and  by  reason  thereof  such  act  or  proceeding  cannot  be  done  or  taken 
on  that  da}',  such  act  or  proceeding  is,  as  far  as  regards  the  time  of 
doing  or  taking  the  same,  to  be  held  to  be  dul}'  done  or  taken,  if  done 
or  taken  on  the  day  on  which  the  offices  shall  next  open  :  ^  and  where 
any  time  limited  is  less  than  six  days,  Sundays  and  other  days  on  which 
the  offices  are  closed  (except  Monday  and  Tuesday  in  Easter  week) ,  are 
not  to  be  reckoned.^ 

Exceptions  for  scandal  may  be  taken  at  any  stage  of  the  suit.^  It  is 
to  be  noticed,  that  in  Lady  Ahergai^enny  v.  Lady  Abergavenny,*  Lord 
King  discharged  an  order  obtained  for  referring  a  bill  for  scandal  after 
answer :  intimating,  that  it  should  be  observed  as  a  rule,  for  the  future, 
not  to  refer  a  bill  for  scandal  after  the  defendant  had  submitted  to 
answer  it ;  but  his  Lordship's  determination  to  alter  the  old  practice  of 
the  Court  in  this  respect  does  not  appear  to  have  been  adhered  to.^ 

Upon  the  production  of  an  order  allowing  exceptions  for  scandal,  it 
is  the  duty  of  the  offi'cer,  having  the  custod}'  or  charge  of  the  pleading 
or  other  matter,  to  expunge  such  parts  thereof  as  the  Court  has  held 
to  be  scandalous  ;  ®  and  when  he  has  so  done,  he  usually  writes  a  memo- 
randum in  the  margin  of  the  document,  opposite  the  expunged  pas- 
sages, to  the  effect  that  the  same  have  been  expunged  pursuant  to 
order,  adding  its  date,  and  signs  the  memorandum.  K  an  office  copj' 
of  the  document  has  been  taken  at*  the  Record  and  Writ  Clerks' 
Office,  it  will  be  amended,  without  fee,  on  being  left  there  for  that 
purpose.'' 

Where  a  bill  had  been  held  scandalous,  the  Court  refused  to  hear 
a  motion  for  an  injunction  until  the  scandalous  matter  had  been  ex- 
punged.^ 

Where  scandalous  matter  has  been  inti^oduced  into  any  proceedings 
at  Chambers,  any  party  wishing  to  complain  of  it  should  take  out  a 

8  Ord.  XXX VIL  10.  ^  Ord.  XVL  21.     No  fee  is  payable.    For 

1  Ord.  XXX Vn.  12.  [Feuchtwanger  v.  cases  where  scandalous  or  irrevalent  docu- 
McCooI,  2  Stew.  Eq.  151.]  ments  have  been  ordered  to  be  taken  off  the 

2  Ord.  XXXVn.  11.  tile,  see,  bv  consent,  Trcmaine  v.  Treinaine, 
8  Ellison  V.  Burgess,  2  P.  Wms.  312,  n.;       1  Vern.  189;  Jewin  v.  Tavlor,  (i  Beav.  120; 

Anon.,  5  Ves.  6-56;  Fenhoulet  v.  Passavant,  Walton  »'.  Broadbent,  3  Hare,  ;{:U;  Clifton 

2  Ves.  S.  24;  Anon.,  t6.  631;  Barnes  t'.  8ax-  v.    Benfall,    9    Bcav.    105;    Makepeace    ». 

bv,  3  Swanst.  232,  n. ;  Everett  v.  Prvthergch,  Komiou.x,    8    W.    R.    fi87,    V.    C.    K.  ;    and 

12  Sim.  363;  Booth  «.  Smith,  5  Sim.  639;  without  consent,  Goddard  v.  Parr.  24  L.  J. 

Anon.,  5  Sumner's  Ves.  656,  and  cases  cited  Ch.  783;  3  W.  K.  633,  V.  C.  K.;  Kernick  r. 

in  note.  Kernick,  12  W.  H.  335,  V.  G.  W.;  and  for 

4  2  P.  Wms.  311;  see  also  Jones  v.  Lang-  costs,  in  such  cases,  see  Ex  parte  Simpson, 

ham,  Bunb.  53.  15  Ves.  476. 

6  Anon.,   2  Ves.  S.  631  ;   Anon.,  5  Ves.  T  Braithwaite's  Pr.  132. 

656  ;   see  also  Woodward  v.   Astlcv,  Bunb.  »  Davenport  v.    Davenport,  6  JIad.  251; 

304;  Everett  v.  Prythergch,  12  Sim."  363.  and  see  Coyle  v.  AUeyne,  14  Beav.  171. 
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summons  for  the  Judge  to  examine  such  matter;  and,  if  scandalous, 

the  Judge  may  cause  it  to  be  expunged.^ 
♦355         *As  a  general  rule,  the  costs  occasioned  b}'  scandalous  matter, 

and  of  the  application  to  have  it  expunged,  follow  the  decision ; 
but  they  should  be  asked  for  when  the  application  is  heard. ^ 


Section  V.  —  The  Form  of  the  Bill. 

Having  ti.us  endeavored  to  point  out  the  matter  of  which  a  bill  in 
Equity  ought  to  consist,  it  remains  to  direct  the  reader's  attention  to 
the  form. 

The  form  of  an  original  bill  commonly  used,  previously  to  the  late 
Act,  according  to  the  analysis  of  Lord  Redesdale,^  consisted  of  nine 
parts  :  some  of  which,  however,  were  not  essential,  and  might  be  used 
or  not  at  the  discretion  of  the  person  who  prepared  it.'  These  nine 
parts  were  as  follows  :  — 

I,  The  address  to  the  person  or  persons  holding  the  Great  Seal. 
n.  The  names  and  addresses  of  the  parties  complainant. 

III.  The  statement  of  the  plaintiff's  case,  conamonly  called  the  stat- 
ing part. 

IV.  The  charge  that  the  defendant  unlawfully  confederated  with 
others  to  deprive  the  plaintiff  of  his  right. 

V.  The  allegation  that  the  defendants  intend  to  set  up  a  particular 
sort  of  defence,  the  reply  to  which  the  plaintiff  anticipates  by  alleging 
certain  facts  which  will  defeat  sttch  defence.  This  was  usually'  termed 
the  charging  part,  from  the  circumstances  that  the  plaintiff's  allegations 
were  usuall}-^  introduced  by  way  of  charge,  instead  of  statement. 

VI.  The  statement  that  the  plaintiff  has  no  remedy  without  the  as- 
Bistance  of  a  Court  of  Equity  :  which  was  termed  the  averment  of  juris- 
diction. 

VII.  The  interrogating  part,  in  which  the  stating  and  charging  part 
were  converted  into  interrogatories,  for  the  purpose  of  eliciting  from 
the  defendant  a  circumstantial  discovery,  upon  oath,  of  the  truth  or 
falsehood  of  the  matters  stated  and  charged. 

VIII.  The  prayer  of  relief,  adapted  to  the  circumstances  of  the  case. 
IX.  The  prayer  that  process  might  issue,  requiring  the  defendant 

*356     to  appear  and  answer  the  bill ;  to  which  sometimes  was  *  added 

8  Ord.  XXXV.  60.    For  form  of  summons,  tains,  and  not  by  the  name  given  it,  and, 

Bee  Vol.  in.  therefore,   a  paper  styled  a   "supplemental 

1  Muscott  V.  Halhed,  4  Bro.  C.  C.  222;  petition"  may  be  treated  as  an  amended 
Joddrell  v.  Joddrell,  12  Beav.  216.  The  costs  petition.  City  of  Cincinnati  v.  Cameron,  8 
are  taxed  as  between  party  and  party.  Cent.  L. .7.  17,  Sup.  Com.  Court  of  Ohio;  see 
Kdmunds  v.  Lord  Brougham,  1  W.  N.  93,  also  Northman  v.  Insurance  Co.,  1  Tenn.  Ch. 
V.  C.  S.  312;  Arnold  v.  Moyers,  1  Lea,  308. 

2  Ld.  Red.  42.     [T!jo  character  of  a  plead-  »  Ld.  Red.  47. 
ing  is  determined  bv  the  averments  it  con- 
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a  prayer  for  a  provisional  writ,  such  as  an  injunction  or  a  ne  exeat 
regno,  for  the  purpose  of  restraining  some  proceedings  on  tlie  part  of 
the  defendant,  or  of  preventing  his  going  out  of  the  jurisdiction  till  he 
had  answered  the  bill.  And  as  against  some  of  tlic  defendants,  this 
part  sometimes  contained  a  prayer  tliat  such  parties  might,  upon  being 
served  with  a  copy  of  the  bill,  be  bound  by  all  the  proceedings  in  the 
cause.  ^ 

The  form  of  a  bill  has,  however,  been  materially  altered  by  the 
Chancery  Amendment  Act  of  1852,  by  which,  as  we  have  seen,'^  it  is 
enacted  that  every  bill  "  should  contain,  as  concisely  as  may  be,  a  nar- 
rative of  the  material  facts,  matters,  and  circumstances,  on  which  the 
plaintiff  relies  :  such  narrative  being  divided  into  paragraphs,  numbered 
consecutively :  and  each  paragraph  containing,  as  nearly  as  may  be,  a 
separate  and  distinct  statement  or  allegation, ^  and  shall  pray  specifically 
for  the  relief  which  the  plaintiff  may  conceive  himself  entitled  to,  and 
also  for  general  relief."  * 

A  bill,  as  ordinarily  framed,  may  now  be  said  to  consist  of  the  first, 
second,  third,  and  eighth  parts  above  enumerated  only ;  the  charging 
part  is,  indeed,  still  occasionally  inserted,  but  it  is  rather  as  part  of  the 
narrative  than  as  a  separate  part,  and  the  allegations  are,  by  most 
draftsmen,  introduced  as  statements,  and  not  by  way  of  charge  ;  so  that 
practicall}',  this  part  may  now  be  considered  as  included  in  the  stating 
part.^  The  averment  of  jurisdiction  is  also  still  sometimes  inserted, 
but  it  may  also,  when  inserted,  be  considered  as  a  portion  of  the  stating 
part.  The  fourth  part,  or  charge  of  confederacy,  gi-adually  became 
disused,  and  is  now  universally  omitted ;  the  seventh,  or  interrogating 
part,  is  now  omitted  by  express  enactment ;  ®  and  the  ninth  part,  or 
prayer  for  process,  is  also  omitted  :  the  writ  of  subpoena  to  appear  and 
answer  the  bill  having  been  abolished.'^  The  prayer  for  an  injunction, 
or  a  716  exeat  regno,  or  that  certain  formal  parties  ma}'  be  bound  upon 
being  served  with  a  copy  of  the  bill,  is  inserted  when  it  fonns  part  of  the 
relief  adapted  to  the  circumstances  of  the  case ;  but  then  it  properly 
forms  a  portion  of  the  eighth  part.* 

*The  attention  of  the  reader  will,  therefore,  be  confined  to  the     *357 
four  parts  above  enumerated,  as  the  distinct  parts  of  which  a  biU 
now  consists. 

1  This  is  still  so,  Ord.  X.  11;  see  post,  stitute  an  objection  to  the  relief  sought,  if  it 
Chap.  VIL  §  1,  Service  of  a  copy  of  the  bill  can  be  supported  upon  principle.  Vaujjer  t'. 
ott  Formal  Defendants.  Skinner,  1  McCarter  ("is.  J.),  38'J,  395. 

2  Ante,  p.  313.  6  See  Mansell  v.  Feeney,  2  J.  &  H.  313, 
8  See  Statutes  of  Iowa,  Revision  of  1860,       318. 

Pt.  3,  c.  122,  §  2875,  §  9,  p.  510.  8  15  &  16  Vic.  c.  86,  §  10. 

4  15  &  16  Vic.  c.  86,  §   10;  and   see  form  '  fb.  §  2. 

of  bill,  as  given  by  Ord.  IX.  2,  and  Schcd.  8  Every  bill  is  intituled  "in  Chancerv," 

A.,  poat^  Vol.  III.     The  present  form  of  bill  marked  with  the  name  of  the  judge  before 

appears  to  be  a  return  to  the  more  ancient  whom  it  is  intended   to   be   set   down,  and 

form;  see  Partridge  v.  Ilavcraft,  11  Ves.  574.  headed  with  the  names  of  the  parties  a.s  plam- 

The  fact  that  the  frame  of  a  bill  is  unusual,  tiffs  and  defendants;  see  post,  §  7,  Printing 

and  without  a  precedent,  does  not  alone  con-  and  Jilin<j  the  bill. 
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1.  Address  of  the  Bill. 

Everj''  bill  must  be  addressed  to  the  person  or  persons  who  have  the 
actual  custody  of  the  Great  Seal  at  the  time  of  its  being  filed  ;  ^  unless 
the  seals  are  in  the  Queen's  own  hand,  in  which  case  the  bill  must  be 
addressed  'To  the  Queen's  Most  Excellent  Majesty  in  her  High  Court  of 
Chancery."  ^ 

If  the  Lord  Chancellor  or  Lord  Keeper  himself  be  a  part}-,  the  bill 
must,  in  like  manner,  be  addressed  to  the  Queen  ;  *  but  in  all  other 
cases,  including  a  case  where  the  Master  of  the  Rolls  is  a  party,*  the 
bill  must  be  directed  to  the  Lord  Chancellor,  or  other  person  having  the 
custody  of  the  Great  Seal. 

Upon  every  change  in  the  custody  of  the  Great  Seal,  or  alteration  in 
the  style  of  the  person  holding  it,  notice  of  the  form  in  which  bills  are 
to  be  addressed  is  put  up  in  the  Record  and  Writ  Clerks'  Office. 

2.   Names  and  Addresses  of  the  Plaintiff's. 

It  is  not  only  necessary  that  the  names  of  the  several  plaintiffs  in  a 
bill  should  be  correctly  stated,  but  the  description  and  place  of  abode 
of  each  plaintiff  must  be  set  out,  in  order  that  the  Court  and  the  de- 
fendants may  know  where  to  resort  to  compel  obedience  to  any  order  or 
process  of  the  Court,  and  particularly  for  the  pajonent  of  any  costs 
which  may  be  awarded  against  the  plaintiffs,  or  to  punish  any  improper 

conduct  in  the  course  of  the  suit.^ 
*358         *It  seems  that  a  demurrer  will  lie  to  a  bill  which  does  not  state 

1  In  the  United  States  the  address  of  the  bill.  The  linal  decree  in  such  cases  is,/'  By 
bill  is  to  the  Court  from  which  it  seeks  relief,  the  Queen's  Most  Excellent  Mnjeslij,  in  her 
by  its  appropriate  and  technical  description,  High  Court  of  Chancery  "  and  is  sij^nied  by 
and  the  address  must  be  varied  accordingly.  her.  Leg.  -Jud.  in  Ch.  254,  25G.  In  Lord  Keep- 
Storv  Eq.  PI.  §  26.  In  the  Circuit  Courts  of  er  v.  VVyld,  1  Vern.  139,  where  Lord  Keoper 
the  "tJnited  States  bills  are  addressed  "  To  Guilford  and  others  were  plaintiffs,  the  Blas- 
the  Judges  of  the  Circuit  Court  of  the  United  ter  of  the  Rolls  and  one  of  the  Chief  .Justices 
States  for  the  District  of,"  &c.  U.  States  sat  to  decide  the  cause.  Coop.  Eq.  PI.  23. 
Court  Equity  Rule,  20;  Story  Eq.  PI.  §  26.  «  See  Leg.  Jud.  in  Ch.  44,  where  it  is 
In  Massachusetts  and  Maine' the  bill  is  ad-  stated  that  in  the  bundle  of  Chancery  parcli- 
dressed  "To  the  Honorable  the  Justices  of  ments  in  the  Tower,  there  is  a  bill  by  More- 
the  Supreme  Judicial  Court."  InNewHamp-  ton,    Keeper  of   the   Rolls,    directed   to    the 

shire,  the  address  is :   "R ss.  To  the  Su-  Right  Rev.    Father   in  God,   Robert,  Bishop 

preme  Judicial  Court."     Chancery  Rule,  2.  of  Bath  and  Wells.    Coop.  Eq.  PI.  23,  n.  {/;). 

In  New  Jersev,   "  To  the  Honorable  A.  O.  6  Ld.  Red.  42;  and  see,  as  to  what  is  a 

Z.,  Chancellor  of  the  State  of  New  Jersey."  sufficient  description,   Griffith  v.  Ricketts,  5 

In   Vermont,     "To   the    Honorable    A.  "B.,  Hare,  195 ;  Sibbering  r.  Earl  of  Balcarras,  1 

Chancellor  of  the  First  {or  Second,  &c.)  Ju-  De  G.  &  S.  683;  12  Jur.  108.     In  the  United 

dicial  Circuit."    [See  Code  of  Tenn.  §  4312.]  States  Courts,  every  bill  in  the  introductory 

2  West.  Symb.  194,  b.  For  forms  of  ad-  part  thereof,  shall  contain  the  names,  places 
dress,  see  Vol.  HI.  of  abode,  and  citizenship,  of  all  the  parties, 

3  4  Vin.  Ab.  385;  Leg.  Jud.  in  Ch.  44,  plaintiffs  and  defendants,  by  and  against 
258;  Jud.  Auth.  M.  R.  179,  182;  Ld.  Red.  7;  whom   the  bill  is  brought.      Thus:   "A.  B., 

Coop.  Eq.  PI.  23.     Ikaithwaite's  Pr.  20.     In       of  ,  and  a  citizen  of  the  State  of , 

1  I'rax.  Aim.  463,  is  a  precedent  of  a  bill  by      brings  this,   his  bill,  against  C.  D.,  of , 

Lord  (Jhancellor  Jefleries,  addressed  to  th'e       and  a  citizen  of  the  State  of  ,  and  E.  F., 

King's  Most  Excellent  Majesty,  and  praying       of  ,  and  a  citizen  of  the  State  of  . 

his   Majesty  to  grant  the    usual    process   of  And,"    &c.     Ecjuity   Rule,    20.     See   Story, 

.Sabprena  ;  and  in  Vol.  II  of  the  same  book,  Eq.  PI.  §  26;  Dodge  v.   Perkins,   4  Mason, 

310,  is  to  be  found  un  answer  to  the  same  435.     It  is  indispensable  m  all  cases  where 
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the  place  of  abode  of  the  plaintiff  ;*  and  that  if  the  bill  describes  the 
plaintiff  as  residing  at  a  wrong  place,  the  fact  may  be  taken  advan- 
tage of  by  pica :  though  a  defendant  cannot  put  in  such  a  plea,  after  a 
demurrer,  upon  the  same  ground,  has  been  overruled,  without  leave  of 
the  Court.  ■^ 

The  modern  practice,  however,  in  such  cases,  is  not  to  demur,  or 
plead  to  the  bill,  but  to  apply  by  special  motion  of  summons, » ou  notice 
to  the  plaintiff,  tliat  he  may  give  security  for  costs,  and  that  in  the  mean 
time  proceedings  in  the  suit  may  be  stayed."  Thus,  in  Simpson  v.  Bur- 
ton,^ Lord  Langdale  M.  R.  said:  "There  can  be  no  doubt,  that  it  is 
the  duty  of  a  plaintiff  to  state  his  place  of  residence,  truly  and  accu- 
rately at  the  time  he  files  his  bill ;  and  if,  for  the  purpose  of  avoiding 
all  access  to  him,  he  wilfully  misrepresents  his  residence,  he  will  be 
ordered  to  give  security  for  costs.  I  do  not  think  the  rule  extends  to  a 
case  where  he  has  done  so  innocently,  and  from  mere  error."  "^  It  is  to 
be  observed  that,  in  tiiis  case,  all  the  plaintiffs  were  incorrectly  described 
in  the  bill ;  but  there  does  not  appear  to  be  any  decision  upon  the  i)oiut, 
where  there  have  been  several  plaintiffs,  one  or  more  of  whom 
are  correctly  *described,  and  the  rest  not  so.  It  is  presumed,  *;359 
however,  from  analogy  to  the  practice  where  there  are  several 
plaintiffs,  one  only  of  whom  is  resident  abroad,^  that  the  Court  would  not, 
in  such  case,  require  those  plaintiffs  who  are  not  properly  described  to 
give  security. 

Where  a  bill  is  filed  on  behalf  of  an  infant,  or  person  of  unsound 

the  right  to  bring  the  suit  in  the  Courts  of  the  2  Rowlev  v.  Eccles,  1  S.  &  S.  511 ;  Smith 
United  States  is  founded  on  the  fact,  that  v.  Smith,  kay  Ap.  22.  In  Bainbrigge  v. 
the  plaintiffs  and  defendants  are  citizens  of  Orton,  20  Beav.  28,  however.  Sir  John  Rom- 
different  States,  to'allege  that  fact  distinctly  illy  M.  R.  appears  to  have  doubted  whether 
in  the  bill.  See  Bingham  v.  Cabot,  3  Dall.  such  a  plea  can  be  maintained;  and  if  such  a 
382;  Jackson  v.  Ashton,  8  Petprs,  148.  In  plea  is  bad,  so,  it  is  apprehended,  would  a 
New  Hampshire,  "every  bill  in  the  intro-  demurrer  be,  where  no  address  is  stated.  It 
ductory  part  shall  contain  the  names,  places  is  to  be  observed  that,  in  Rowlev  v.  Kccles, 
of  abode,  and  proper  description  of  all  the  the  demurrer  was  overruled,  and  "in  Smith  v. 
parties,  plaintiffs  and  defendants,  by  and  Smith  the  plea  disallowed.  See,  however, 
against  whom  the  bill  is  brought.  The  form  Sibbering  v.  Earl  of  Balcarras,  ubi  sup. 
in  substance  shall  be  as  follows:  'A.  B.,  of,  3  Tynte  v.  Hodge,  2  J.  &  H.  692. 
&c.,  complains  against  C.  D.,  of,  &c.,  and  E.  *  Sandj-s  v.  Long,  2  M.  &  K.  487;  see 
F.,  of,  &c.,  and  says,'  "  &c.  Chancery  Rule,  2  also  Bailey  v.  Gundry.  1  Keen,  5.'} ;  Campbell 
38  N.  H.  60.5.  A  demurrer  will  be  sustained  v.  Andrews,  12  Sim.  "^.578';  Bainbrigge  v.  Or- 
to  a  bill  in  p]quity  where  one  of  the  parties  ton,  20  Beav.  28;  Hutchinson  v.  Swift,  1.3 
is  stated  to  be  a  private  corporation,  if  it  is  W.  R.  532,  L.  JJ. ;  Howe  v.  Harvey,  8 
not  described  in  substance  as  a  corporation  Paige,  73.  For  forms  of  notice  of  motion 
established  by  law  in  some  State,  and  trans-  and  summons,  see  Vol.  HI. 
acting  its  business  in  some  place,  but  the  de-           ^  1  Beav.  556. 

feet  may  be  amended.  The  Winniuiseogee  ^  See  also  Watts  v.  Kelly,  6  W.  R.  206, 
Lake  Co.  v.  Young,  40  N.  H.  420.  [An  ob-  V.  C.  W. ;  Smith  v.  Cornfoot,  1  De  G.  &  S. 
jection,  raised  by  demurrer,  to  a  bill  filed  by  684;  12  .Jur.  260 ;  Grittith  v.  Ricketts.  5  Hare, 
a  corporation,  that  it  does  not  aver  that  the  195;  Player  v.  Anderson,  15  Sim.  104;  Man- 
complainant  is  a  corporation,  is  an  objection  by  v.  Bewicke,  8  De  G.,  M.  &  G.  4(i8 ;  2  Jur. 
of  form  which  cannot  be  raised  under  a  gen-  iJ.  S.  671;  Kerr  v.  Gillespie,  7  Beav.  269; 
eral  demurrer  for  want  of  equity,  and  the  Knight  v.  Cory,  9  Jur.  N.  S.  491;  11  W.  R. 
averment  is,  moreover,  unnecessary.  Ger-  254,  V.  C.  W. ;  Dick  v.  Munder,  11  .lur.  N. 
man  Reformed  Church  f.  Von  Puechelstein,  S.  819;  13  W.  R.  1013,  M.  R.,  where  tho 
12  C.  E.  Green,  30.]  plaintiff  was  allowed  to  amend,   instead   of 

1  Wiimipiseogee  Lake  Co.  v.  Worster,  29  giving  security. 
JN.  H.  443;  WinnipiseogeeLakeCo.  v.  Young,  i  See  ante,  p.  28. 

40  N.  H.  420. 
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mind  not  so  found,  it  is  not  necessary  or  usual  to  describe  the  plaintiff 
by  his  place  of  abode ;  ^  because  an  infant  or  person  of  unsound  mind 
is  not  responsible  either  for  costs  or  for  the  conduct  of  the  suit ;  the 
description  and  place  of  abode  of  the  next  friend  must,  however,  be  set 
out.*  In  the  case  of  a  married  woman  suing  by  her  next  friend,  it  is 
usual,  but  not  essential,  to  set  out  the  address  of  the  married  woman, 
but  the  address  of  the  next  friend  must  be  stated  ;  *  and  where  a  married 
woman  sues  as  a  feme  sole,  that  fact  must  be  stated  in  this  part  of  the 
bill. 

The  address  of  a  peer  of  the  realm  or  of  a  corporate  bod}',  suing  as 
plaiutitf,  need  not  be  stated  in  the  bill.^ 

A  plaintiff  in  a  cross-bill  is  not  required  to  give  security  for  costs  on 
the  ground  of  insufficient  description  of  residence.® 

The  defendant  should  apply  that  the  plaintiff  may  give  security  for 
costs  as  soon  as  he  becomes  aware  of  the  fact  that  the  plaintiff's  address 
is  incorrectly  stated  in  the  bill ;  and  if  the  defendant  takes  any  active 
steps  in  the  cause  after  he  becomes  so  aware,  and  before  applying,  it 
will  be  a  waiver  of  his  right  to  security.'' 

The  Order, ^  by  which  the  penal  sum  in  the  bond  to  be  given  by  the 
plaintiff  by  way  of  security  for  costs  is  increased  from  40/.  to  100/.,  only 
speaks  of  cases  where  the  plaintiff  is  out  of  the  jurisdiction.  It  has, 
however,  been  decided  that  it  applies  to  the  case  now  under  considera- 
tion, and  to  all  other  cases  where  security  for  costs  is  required.® 

Where  a  plaintiff  sues  as  executor  or  administrator,  it  is  not  necessary 
so  to  describe  himself  in  this  part  of  the  biU :  though,  as  we  have  seen 
before,  it  is  necessary  that  it  should  appear  in  the  stating  part  that 
he  has  duly  proved  the  will  or  obtained  administration,  as  the  case 

may  be.'° 
*360  *  Where  a  plaintiff  sues  on  behalf  of  himself  and  of  others  of  a 
similar  class,  it  should  be  so  stated  in  this  part  of  the  bill ;  and 
the  omission  of  such  a  statement  wiU,  in  many  cases,  render  a  bill 
liable  to  objection  for  want  of  parties,^  and  in  other  cases  wiU  deprive 
the  plaintiff  of  his  right  to  the  whole  of  the  relief  which  he  seeks  to 
obtain.  Thus,  in  the  case  of  a  single-bond  creditor  suing  for  satisfac- 
tion of  his  debt  out  of  the  personal  and  real  estate  of  his  debtor,  and 
not  stating  that  he  sues  "  on  behalf  of  himself  and  the  other  specialty 

2  Braithwaite's  Pr.  25;  see  forms  in  Vol.  see  also  Vincent  v.   Hunter,   5   Hare,    320; 

in.  Watteeu  v.  Billam,  3  De  G.  &  S.  516 ;  14  Jur. 

8  This   is   not  altered   by  the   change  in  165;  Sloggett  v.  Viant,  13  Sim.  187. 

practice,  which  requires  a  written  authority  '  Swanzy  v.  Swanzy,  4  K.  &  J.  237;  4  Jur. 

from  the  next  friend  to  be  lilcd  with  the  bill.  N.  S.  1013. 

Major  V.  Arnott,  2  Jur.  N.  S.  80,  V.  C.  K.  «  Ord.  XL.  6. 

*  Bra.thwaite's  I'r.    21,  25.     If  the  next  9  Bailey  r.  Gundry,  1  Keen,  53,    57;  but 

friend  of  a  p.aintiff  be  uniiescribed  in  the  bill,  see  Atkins'  v.  Cook,  3  Jur.  N.  S.  283,  V.  C. 

he  may,  on  Fjjecial  application  by  motion  or  K. ;  Partington  v.  Reynolds,  6  W.  K.  307,  V. 

summons,    be   ordered   to   give  security  for  C.  K.,  where  it  was  held  that,  in  the  case  of 

costs;  see  Kerr  v.  Gillespie,  and  WatUsr".  Kel-  a  petition,  40/.   is  the  proper  amount.     For 

ly,  uhi  sup.     For  fonn.s  of  notice  of  motion  more  on  the  subject  of  security  for  costs,  see 

and  summons,  see,\'ol.  III.  ante,  pp.  27-37. 

6  Braithwaite's  I'r.  25.  w  Ante,  pp.  318,  319. 

«  Wild  V.  Murray,  18  Jur.  892,  V.  C.  W.;  i  Ante,  p.  237. 
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creditors,"  he  can  only  have  a  decree  for  satisfaction  out  of  the  personal 
estate  in  a  due  coui'se  of  administration,  and  not  for  satisfaction  out  of 
the  real  estate.^ 


3.    Stating  Part. 

With  respect  to  the  manner  in  which  the  pUiintiirs  case  should  be 
presented  to  the  Court,  it  is  to  be  observed,  that  whatever  is  essential 
to  the  rights  of  the  plaintiff,  and  is  necessarily  within  his  knowledge, 
ought  to  be  alleged  positively :  **  and  it  has  been  det.ermined,  upon  de- 
murrer, that  it  is  not  a  sutlicient  averment  of  a  fact,  in  a  bill,  to  state 
that  a  plaintiff  "is  so  informed  ;  "*  or  to  say  that  one  defendant  alleges, 
and  the  plaintiff  believes,  a  statement  to  be  true  ;^  nor  is  an  allegation, 
that  the  defendant  sets  up  certain  pretences,  followed  by  a  charge  that 
the  contrary  of  such  pretences  is  the  truth,  a  sulllcient  allegation  or 
averment  of  facts  which  make  up  the  counter  statement.'^ 

The  claims  of  a  defendant  may  be  stated  in  general  terms,  and  if  a 
matter  essential  to  the  determination  of  the  plaintiff's  claim  is  charged 
to  rest  within  the  knowledge  of  a  defendant,  or  must  of  necessity  be 
within  his  knowledge,  and  is  consequently  the  subject  of  a  part  of  the 
discovery  sought,  a  precise  allegation  is  not  required.'' 

*  In  general,  however,  a  plaintiff  must  state  upon  his  bill  a  case     *361 
upon  which,  if  admitted  by  the  answer,  or  proved  at  the  hearing, 
the  Court  could  make  a  decree ;  ^  and,  therefore,  where  a  bill  was  filed 


2  Bedford  v.  Leigh,  2  Dick.  707;  May 
V.  Selby,  1  Y.  &  C.  G.  C.  2';i5;  Connolly  v. 
M'Dennott,  3  Jo.  &  Lat.  260;  Ponsford  v. 
Hartley,  2  J.  &  H.  736-,  Johnson  v.  Comp- 
ton,  4  Sim.  47;  ante,  p.  235.  If,  however,  a 
defect  of  this  description  appear  at  the  hear- 
ing, the  Court  will  allow  the  case  to  stand 
over,  with  liberty  to  the  plaintiff  to  amend, 
ibid. ;  Biscoe  v.  Waring,  Rolls,  7  Aug.,  1835, 
MS.;  Casby  v.  Wickliffe,  7  B.  Hon.  120.  Or 
the  bill  may  be  ordered  to  be  taken  as  a  bill 
on  behalf  of  the  other  creditors.  Woods  v. 
Sowerby,  14  W.  R.  9,  V.  C.  W. 

3  Ld.  Red.  41;  Darthez  v.  Clemens,  6 
Beav.  165,  169;  Mundav  v.  Knight,  3  Hare, 
497,  502;  Padwick  v.  Hurst,  18  Beav.  575; 
18  Jur.  763;  Bainbrigge  v.  Moss,  3  Jur.  N. 
S.  58,  V.  C.  W.;  Duckworths.  Duckworth, 
35  Ala.  70;  Moran  v.  Palmer,  13  Mich.  367; 
Mclntyre  v.  Wright,  6  Paige,  239;  [Rice  v. 
Hosiery  Co.,  56  N.  H.  114.  An  assertion  of 
a  claim  b}'  way  of  inference  from  a  recital 
of  a  master's  finding  on  an  ex  parte  petition  of 
complainant,  is  insufficient.  Search  v.  Search, 
12  C.  E.  Green,  137.  A  fortiori,  where  there 
is  no  averment  of  title  at  all.  Phillips  v. 
Schoolov,  12  C.  E.  Green,  410.]  An  allega- 
tion in  a  bill  that  the  plaintiff  '*  has  been  in- 
formed and  believes,  and  therefore  avers,"  is 
a  sutficientlv  positive  avennent.  Wells  v. 
Bridgeport, '&c.  Co.,  30  Conn.  316.  The 
pleader  should  aver  the  fact  on  his  informa- 
tion and  belief,  and  not  his  information  and 
belief  tiiat  the  fact  exists.  Nix  v.  Winter, 
35  Ala.  309. 

3 


*  Lord  Uxbridge  v.  Staveland,  1  Ves.  S. 
56;  Lucas  v.  Oliver,  34  Ala.  626;  Cameron*. 
Abbott,  30  Ala.  46;  Jones  v.  Cowles,  26  Ala. 
612;  [Quinn  v.  Leake,  1  Tenn.  Ch.  71.  Such 
an  averment  simply  puts  in  issue  the  com- 
plainant's information  and  belief,  not  the 
truth  or  falsehood  of  the  facts  about  which  he 
is  infonned.     Ex  parte  Reid,  50  Ala.  439.] 

5  Egremont  v.  Cowell,  5  Beav.  620,  622; 
Hodgson  V.  Espinasse,  10  Beav.  473;  Nix  v. 
Winter,  35  Ala.  309. 

6  Flint  V.  Field,  2Anst.  543;  Houghton  v 
Reynolds,  2  Hare,  267;  7  Jur.  414. 

*7  Ld.  Red.  42;  Aikin  v.  Ballard,  Rice  Ch. 
13;  Story  Eq.  PI.  §  255.  [It  may  be  stated 
upon  information  and  belief  .followed  by  the 
averment  that  he,  therefore,  charges  the  fact 
to  be  true.  Campbell  ti.  Paris,  &c.  R.  Co.,  71 
111.  611.]  A  bill  in  Ivpiity,  brought  by  a 
partner  against  his  copartner,  for  an  account, 
&c.,  wherein  it  is  averred  that  the  defendant 
has  all  the  partnership  books  and  papers  in 
his  possession,  or  under  his  control,  and  re- 
fuses to  permit  the  plaintiff  to  examine  them, 
need  not  contain  such  certainty  and  i)nrticu- 
larityof  statement  as  would  belitid  necessary 
if  the  plaintiff  had  access  to  those  books  and 
papers.  Towle  o.  Pierce,  12  Met.  32J; 
(.'rockett  V.  Lee,  7  Wheat.  522:  Knox  o. 
Smith,  4  How.  U.  S.  298;  Cai)el  r.  McCol- 
lum,  27  Ala.  461;  Jliller  v.  Thatcher,  9  Texa«, 
482;  Jones  v.  Briuker,  2  )  Mus.  (5  Benne«)8.'. 

1  Perry  t'.  Carr,  41  N.  H.  371.  Care 
must  be  taken  that  every  averment  necessary 
to  entitle  the  plaintiff  "to  the  relief  prayed 
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tx)  restrain  a  defendant  from  setting  up  outstanding  terms,  in  bar  of  tbo 
plaintifl^'s  right  at  Law :  not  stating  that  there  were  an}^  outstanding 
terms  or  estates,  but  merel}-  alleging  that  the  defendant  threatened  to  set 

up  some  outstanding  term,  or  other  legal  estate,  Sir  Lancelot  Shad- 
*362     well  V.  C.   allowed  a  demurrer,  on  the  *ground  that  the  bill 

ought  to  have  stated  what  the  outstanding  term  or  estate  was.^ 
Although  the  rules  of  pleading  in  Courts  of  Equity,  especially  in 
the  case  of  bills,  are  not  so  strict  as  those  adopted  in  Courts  of  Law, 
yet,  in  framing  pleadings  in  Equity,  the  draftsman  will  do  well  to 
adhere  as  closely-  as  he  can  to  the  general  rules  laid  down  in  the  books 
which  treat  of  Common  Law  pleadings,  whenever  such  rides  are  appli- 
cable to  the  case  which  he  is  called  upon  to  present  to  the  Court :  ^  for 
there  can  be  no  doubt,  that  the  stated  forms  of  description  and  allega- 


for.  should  be  contained  in  the  stating  part  of 
the  bill.  White  v.  Yaw,  7  Vt.  357;  Kunkel 
V.  Markell,  26  Md.  408.  This  part  of  the  bill 
should  be  full  and  accurate,  for  if  a  plea  is 
put  in,  the  validity  of  the  plea  will  be  decided 
with  reference  to  the  stating  part  of  the  bill, 
and  not  with  reference  to  the  interrogatory 
part,  if  it  varies  from  it.  Storj'  Eq.  PI.  §  27; 
see  Macnamara  v.  Sweetman,  1  Hogan,  29; 
Mechanics'  Bank  v.  Levy,  3  Paige,  606  ; 
Coles  V.  Buchanan,  3  Ired.'Ch.  374.  Where 
the  stating  part  does  not  show  the  equity  of 
the  plaintiff's  case,  the  defect  cannot  be  sup- 
plied bv  inference,  or  by  reference  to  aver- 
ments in  other  parts  of  the  bill.  Wright  v. 
Dame,  22  Pick.  55;  see  to  the  same  point, 
Harrison  v.  Nixon,  9  Peters,  503;  Shepard  v. 
Shepard,  6  Conn.  57;  Duckworth  v.  Duck- 
worth, 35  Ala.  70;  Mason  v.  Foster,  3  J.  J. 
Marsh.  284;  Lecraft  v.  Dempsey,  15  Wend. 
83;  Yancy  v.  Fenwick,  4  Hen.  &  M.  423; 
Mitchell  V.  Maupin,  3  Monroe,  88;  Crocker 
V.  Higgins,  7  Conn.  342;  Hobart  v.  Frisbie, 

5  Conn.  592  ;  Blake  v.  Hinkle,  10  Yerger, 
218;  Taliaferro  v.  Foot,  3  Leigh,  58;  Hood  v. 
Imiian,  4  .John.  Ch.  437;  Chambers  v.  Chal- 
mers, 4  (iill  &  J.  420;  Estep  v.  Watkins,  1 
Bland.  486;  Townshend  v.  Duncan,  2  Bland, 
45;  Watkins  v.  Stockett,  6  Harr.  &  J.  445; 
Timms  v.  Shannon,  19  Md.  312.  [The  stating 
part  of  a  bill  cannot  be  enlarged  Ijy  the  terms 
of  the  prayer  for  relief.  Bashnell  v,  Avery, 
121  Mass."  148.  But  a  statement  in  the  form 
of  a  charge  intended  as  an  averment  is  suffi- 
cient on  demurrer.  Johnson  v.  Helmstaedter, 
3  Stew.  Eq.  124.]  The  plaintiff  will  not  be 
pennitted  to  offer  or  require  evidence  of  any 
material  fact  not  distinctly  stated  in  the 
premises.  See  Story  Eq.  PI.  §§  28,  257; 
Kowan  v.  Bowles,  21  111.  17;  Spriggr.  Albin, 

6  J.  J.  Marsh.  158;  Skinner  v.  Bailey,  7 
Conn.  496.  He  cannot  recover  on  a  case 
different  from  that  alleged.  Sanborn  v.  Kitt- 
redge,  20  Vt.  632;  Gibson  v.  Carson,  3  Ala. 
421  ;  Harding  v.  Handy,  11  Wheat.  103  ; 
Jackson  v.  Ashton,  11  Peters,  229.  [Neither 
allegations  without  proof,  nor  proof  without 
allegations,  nor  allegations  and  proof  wliich 
do  not  substantially  correspond,  will  entitle 
complainant  to  relief,  unless  the  defect  be 
remedied    bv    amendment.      Alexander    v. 


Tavlor,  56  Ala.  60.  And  see  Floyd  v.  Ritter, 
56  Ala.  356;  Meadors  v.  Askew,  56  Ala.  584; 
Lehigh,  &c.  R.  Co.  v.  McF'arlan,  3  Stew.  Eq. 
180.]  A  general  statement  or  charge,  how- 
ever, of  the  matter-of-fact,  is  sufficient;  and 
it  is  not  necessary  to  charge  minutely  all  the 
circumstances  which  may  conduce  to  prove 
the  general  charge;  for  these  circumstances 
are  properly  matters  of  evidence,  which  need 
not  be  charged  in  order  to  let  them  in  aa 
proofs.  Nesmith  c.  Calvert,  1  Wood.  &  M. 
34  ;  Lovell  v.  Farrington,  50  Maine,  239  ; 
Rogers  v.  Ward,  8  Allen,  387.  On  the  other 
hand,  the  charge  may  be  substantially  made 
by  stating  the  facts  from  which  the  fraud  or 
mistake  would  be  necessarily  implied.  Courts 
of  Equity  derive  their  jurisdiction  from  the 
facts  alleged,  not  from  the  terms  used  in  set- 
ting them  out.  Grove  v.  Rentch,  26  Md.  367, 
377  ;  see  further  to  these  points,  Dillv  v. 
Heckrott,  8  Gill  &  J.  171;  Morrison  v.  Hart, 
2  Bibb,  4;  Ixmaster  v.  Burkhart,  2  Bibb, 
26;  Buck  V.  McCaughtry,  5  Monroe,  220; 
Bank  of  United  States  v.  Shultz,  3  Ohio, 
62  ;  Anthony  v.  Leftwich,  3  Rand.  263  ; 
Boone  v.  Chiles,  10  Peters,  177;  Jackson  v. 
Cartwright,  5  Munf.  314;  Aikens  v.  Bullard, 
1  Rice  Eq.  13;  Bishop  f.  Bishop,  13  Ala.  475; 
White  V.  Yaw,  7  Vt.  357 ;  The  Camden  and 
Ambov  R.  R.  Co.  v.  Stewart,  4  C.  E.  Green 
(N.  JO,  343.  But  where  the  facts  stated  in 
the  bill  are  disproved. or  are  defectively  stated, 
relief  may  be  granted  upon  the  facts  stated  in 
the  answer.  Maury  v.  Lewis,  10  Yerger,  115; 
Rose  V.  Mvnatt,  7  Yerger,  30;  M'Laughlin 
V.  Daniel,  8  Dana,  184  ;  Dealty  v.  Murphy,  3 
A.  K.  Marsh.  474;  but  see  Thomas  v.  Warner, 
15  Vt.  110;  West  v.  Hall,  3  Harr.  &  J.  221; 
Edwards  v.  Massey,  1  Hawks.  359.  [And  see 
as  to  variance,  860,  861.] 

1  Stansburv  v.  Arkwright,  6  Sim.  481, 
485;  see  also  Jones  v.  Jones,  3  Mer.  161,  175; 
Barber  V.  Hunter,  cited  ib.  170,  173;  Frietaa 
V.  Dos  Sandos,  1  Y.  &  J.  574.  If  the  bill 
founds  the  right  against  the  defendant  upon 
the  fact  of  his  having  notice,  it  should  charge 
such  notice  directly,  otherwise  it  is  not  matter 
in  issue  on  which  the  Court  can  act.  Story 
Eq.  IT.  §  263,  and  cases  in  note. 

2  See  I  he  Camden  and  Amboy  R.R.  Co. 
V.  Stewart,  4  C.  E.  Green  (N.  J.),  343,  346. 
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tion  which  are  adopted  in  pleadings  at  Law  have  all  been  duly  dc^bated 
under  every  possible  consideration,  and  settled  upon  solemn  delibera- 
tion, and  that,  having  been  established  b}'  long  usage,  experience  has 
shown  them  to  be  preferable  to  all  others  tor  convoying  di.stinct  and 
clear  notions  of  the  subject  to  be  submitted  to  the  Court ;  and  if  this  be 
so  at  Law,  there  appears  to  be  no  reason  wliy  they  should  not  be  con- 
sidered as  equall}''  applicable  to  pleadings  in  Courts  of  Equity,  in  cases 
where  the  object  of  the  pleader  is  to  convey  the  same  meaning  as  that 
affixed  to  the  same  terms  in  the  ordinar}^  Courts.  Thus,  as  at  Law,  if 
a  man  intends  to  allege  a  title  in  himself  to  the  inheritance  or  freehold 
of  lands  or  tenements  in  possession,  he  ought  regularly  to  say  that  he  is 
seised;  or,  if  he  allege  possession  of  a  term  of  years,  or  otlier  chattel 
real,  that  he  is  possessed  ;^  if  he  allege  seisin  of  things  manurahle,  as  of 
lands,  tenements,  rents,  &c.,  he  should  say  that  he  was  seised  in  his 
demesne  as  of  fee  ;  and  if  of  things  not  manurable,  as  of  an  advowson, 
he  should  allege  that  he  is  seised  as  of  fee  and  right.,  omitting  the  words 
in  his  demesne,*  so  that  there  seems  to  be  no  reason  why  the  same  forms 
of  expression  should  not  be  equally  proper  in  stating  the  same  estates 
in  Equity.  It  is,  indeed,  the  general  practice,  in  all  well-drawn  plead- 
ings, to  insert  them,  although  they  are  frequently  accompanied  with 
other  words,  which  are  sometimes  added  by  way  of  enlarging  their 
meaning,  and  of  extending  them  to  other  than  mere  legal  estates. 
Thus,  in  stating  a  seisin  in  fee,  the  words  "  or  otherwise  well  entitled  to" 
are  frequent!}'  added :  although  it  would  seem  that,  in  some  cases,  the 
addition  of  these  words  would  be  incorrect,  and  might  render  the  alle- 
gation too  uncertain.^ 

In  recommending  the  use,  in  pleadings  in  Equity,  of  such  technical 
expressions  as  have  been  adopted  in  pleadings  at  Common 
*Law,  it  is  not  intended  to  suggest  that,  in  Equity,  the  use  of  *363 
any  particular  form  of  words  is  absolutely  necessary,  or  that 
the  same  thing  may  not  be  expressed  in  any  terms  which  the  draftsman 
maj'^  select  as  proper  to  convey  his  meaning,  proAided  they  are  adequate 
for  that  purpose.^  All  that  is  contended  for  is,  that  notwithstanding 
the  looseness  with  which  pleadings  in  Courts  of  Eqqity  may,  consist- 
ently with  the  principles  of  those  Courts,  be  worded,  yet,  where  it  is 
intended  to  express  things  for  which  adequate  legal  or  technical  ex- 
pressions have  been  adopted  in  pleadings  at  Law,  the  use  of  such 
expressions  will  be  desirable,  as  best  conducing  to  brevity  and  clear- 
ness. Assuming,  therefore,  that  even  in  pleadings  in  Equity  the  same 
form  of  words  as  are  used  in  pleadings  at  Law  may  generally  be  intro- 
duced with  advantage,  the  reader's  attention  will  here  be  directed  to 
some  of  the  rules  adopted  in  legal  pleadings,  which  may  with  good  effect 
be  adopted  in  Equity. 

8  Stephti  on  PI.  233,  242;  WhitworthEq.  1  See  Ridgly  v.  Bond,  18  Md.  433;  Bol- 

Prec    1G>   n   et  seri  giano  ».  Cooke,  19  Md.  376;  Grove  v.  Keutch, 

4  'jhid!     '  26  Md.  367,  377. 
s  Baring  v.  Nash,  1  V.  &  B.  551. 
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Thus,  it  is  a  rule  in  pleading,  at  Common  Law,  that  the  nature  of  a 
conveyance  or  alienation  should  be  stated  according  to  its  legal  effect, 
rather  than  its  form  of  words  ;  '^  and  this  is  in  substance  enjoined  by 
the  General  Order,**  which  directs  "  that  deeds,  writings,  or  records  be 
not  unnecessarily  set  out  in  pleadings  in  hcec  verba,  but  that  so  much 
of  them  only  as  is  pertinent  and  material  be  set  out  or  stated,  or  the 
effect  and  substance  of  so  much  of  these  only  as  is  pertinent  and  mate- 
rial be  given,  as  counsel  may  deem  advisable,  without  needless  pro- 
lixity." * 

It  may  be  observed,  however,  that  although  it  is  desirable,  in  stating 
instruments,  that  the  above  Order  should  be  adliered  to,  and  that  the 
substance  only  of  such  instruments  as  are  necessary  to  be  set  out 
should  be  stated,  without  repeating  them  in  hcec  verba,  yet  cases  may 
arise  in  which  it  is  convenient  to  state  written  documents  in  their  very 
words.  This  occurs,  whenever  any  question  in  the  cause  is  likely  to 
turn  upon  the  precise  words  of  the  instrument,  as  in  the  case  of  bills 
filed  for  the  establishment  of  a  particular  construction  of  a  will  which 
is  informally  or  inartificially  worded :  in  such  bills,  the  words  which 
are  the  subject  of  the  discussion  ought  to  be  accurately  set  out,  in  order 
more  specifically  to  point  the  attention  of  the  Court  to  them.  Indeed, 
wherever  informal  instruments  are  insisted  on,  upon  the  construction 
of  which  any  difficulty  is  liliely  to  arise,  as  is  frequently  the  case 
*364  in  agreements  *  reduced  into  writing  by  persons  who  have  not  been 
professionally  educated,  or  which  are  insisted  on  as  resulting  from 
a  written  con-espondence  :  in  all  such  cases,  the  written  instruments  re- 
lied on,  or  at  least  the  material  parts  of  them,  should  be  set  out  in  h(BC 
verba.  So  also,  in  bills  filed  for  the  purpose  of  carrpng  into  effect  written 
articles,  upon  the  construction  of  which,  although  they  are  formally  drawn, 
questions  are  likely  to  arise,  such  articles  or  so  much  of  them  as  are 
likely  to  give  rise  to  questions,  should  be  accurately  stated.  In  many 
cases  also,  the  expressions  of  an  insti-ument  or  writing  are  such  that 
any  attempt  to  state  theu-  substance,  without  introducing  the  very 
words  in  which  they  are  expressed,  would  be  ineffectual :  in  such  cases, 
also,  it  is  best  that  they  should  be  set  forth ;  and  where  a  deed  or 
agreement,  or  other  instrument  relied  upon  by  the  plaintiff  has  been 
lost  or  mislaid,  and  is  not  forthcoming,  it  may  be  useful,  if  it  can  be 
done,  to  set  out  the  contents  of  the  instrument  at  length,  in  order 
to  obtain  an  admission  of  the  contents  from  the  defendant  in  his 
answer. 

It  may  be  observed  here  that,  according  to  the  old  practice  of  the 

2  Stephen    on    PI.    237;    see    1    Chittv  Crocker  v.  Whitney,  10  Mass.  320;  Goodric'i 

PL  (9lh   Am.  ed.)   305;    Andrews   v.    VVil-  v.  Rodney,  1  Min.  195. 
lianis,    11    Conn.    326;     Morris   v.    Fort,    2  »  Ord.  VIIL  2. 

M'Cord    398;    Lent  v.  Padelford,  10   Mass.  ■*  See  2Gth  U.  States  Equity  Rule;  Good- 

230;    Hopkins    v.    Young,     11    Mass.    307;  rich  «.  Rodney,  1  Min.  195;   Rule  49  of  New 

Walsh  f.  Giliner,  3  Harr!  &  .1.  407;  Grannis  Jersey  Revised  Chancery  Rules;  The  Camden 

r.  Clark,  8  Cowen,  36;   Ridglcv  v.  RifXgs.  •!  »'"!  Amboy  R.  R.  Co.  v.  Stewart,  4  C.  E 

Harr.  &  J.  3G3;  Silver  v.  KeiidVick,  2  N.  H.  Green  (N.  J.),  343. 
100;   Osborne  v.  Lawrence,   9    Wend.    135; 
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Court,  when  a  plaintifT  wished  to  obtain  from  a  defendant  an  admission 
as  to  a  particular  deed  or  instrument  in  his,  the  plaintilfs  own  posses- 
sion, it  was  usual  to  leave  the  deed  or  other  instrument  in  the  hands  of 
the  plaintiffs  clerk  in  Court,  and,  having  stated  that  fa<'t  in  the  Itill,  to 
pray  that  the  defendant  might  inspect  it,  and  after  inspection  answer 
the  interrogatories  applicable  to  the  subject.^  This  practice,  however, 
has  been  for  a  long  time  discontinued ;  and  it  is  now  considered  sufli- 
cient  to  state  upon  the  l)ill  the  date,  parties'  names,  and  sul)stance  of 
the  deed  or  instrument  relied  upon  b}'  the  plaintiff,  and  then,  liy  inter- 
rogatory, to  require  the  defendant  to  set  forth  whether  a  deed,  of  the 
nature  of  that  set  forth,  was  not  dul}'  executed  by  and  between  the  par- 
ties stated,  or  some,  or  one,  or  which  of  them,  and  whether  the  deed 
does  not  bear  the  date,  and  is  not  to  the  purport  or  effect  before  set 
out,  or  of  some,  and  what  other  date,  or  to  some,  and  what  other  pur- 
port and  effect.  This  form  of  statement  and  interrogator}'  is  calcu- 
lated to  draw  from  the  defendant,  either  an  admission  or  denial  of  the 
deed,  and  of  all  knowledge  of  it,  or  of  its  execution,  date,  and  contents  ; 
or  else  a  statement  of  the  defendant's  knowledge  or  belief  of  the  par- 
ties by  whom  it  was  executed,  and  of  its  date,  tenor,  and  effect. 

With  reference  to  the  subject  of  stating  written  instruments,  it  maj'  be 
observed,  that  it  is  a  rule  in  pleading  at  Law,  that  where  the  nature 
of  a  convej^ance  is  such  that  it  would,  at  Common  Law,  *  be  valid  *365 
without  deed  or  writing,  there  no  deed  nor  writing  need  be  averred, 
though  such  document  may  in  fact  exist ;  but  where  the  nature  of  the 
conveyance  requires,  at  Common  Law,  a  deed  or  other  written  instru- 
ment, such  instrument  must  be  alleged.^  The  same  rule  has,  it  would 
seem,  been  adopted  with  respect  to  pleadings  in  Equity ;  thus,  in  stat- 
ing a  conveyance  by  bargain  and  sale,  it  is  not  essential  to  state  that 
it  was  enrolled :  for  though  such  a  process  is  rendered  necessary  by 
statute,  it  was  not  so  at  Common  Law.^ 

In  a  bill  for  specific  performance  of  an  agreement  relating  to  land,  it 
is,  however,  necessary  to  allege  that  the  agreement  is  in  writing  :  *  other- 

1  Per  Lord    Eldon,    in   the    Princess    of  «  Redding  v.  Wilkfs,  3  Bro.  C.  C.  400; 

Wales  V.  The  Earl  of  Liverpool,  1  Swaust.  Barkworth  v.  Young,  4  Drew.  1;   Wood  v. 

12.3.     Maps,  plans,   trade-marks,  &c.,  mav,  Midgelev,  5  De  G.,M.  &(i.  41;  see  Picrey 

however,   still   be   deposited   at  the  Record  v.  Adams,  22  Geo.  109.     [But  the  Statute  of 

and  Writ  Clerks'  office,  and  referred  to  in  Frauds  did  not  alter  the  forms  of  pleading 

the  bill.     Braithwaite's  Pr.  2.5.  eitlier  at  Law  or  in  Kquity,  and,  therefore,  if 

1  Stephen  on  PI.  238,  287,  288.  the  bill  do  not  show  that  the  contract  is  in 

2  See  Harrison  v.  Hogg,  2  Ves.  J.  327,  parol,  it  will  be  presuni.d  to  be  in  writing, 
where  it  is  alleged  that  a  mortgagee  "  by  his  and  a  demurrer  will  not  lie;  aliter,  where  the 
assignment  in  writing  on  said  deed,  sealed  bill  shows  a  contract  by  parol.  Co/.me  c. 
withhis  seal  "  (dateand  consideration  stated),  Graham,  2  Paige,  177;  (Jhami)lin  r.  Parrish, 
"convrved  and  assigned  to  the  jilaintiff  all  11  Paige,  405;  Switzet  r.  Skiles,  3  (.ilmaii. 
his  rig'i't,  title,  and  iiiferest.  in  the  same,  to-  529;  Dudley  v.  Baclielder,  53  Me. 403;  Miicey 
getiier  with  the  debt  secured  therebv,  and  all  r.  Childress,  2  Tenn.  Ch.  442;  infni  aRl,  n. 
his  claims  in  and  to  the  mortgage, "all  which  2;  655,  n.  9.]  Part-performance  of  a  con- 
will  more  fullv  appear  by  said  deed  and  as-  tract  within  the  Statute  of  Irauds  must,  m 
signment  wl-.en  produced  in  Court,"  it  was  order  to  entitle  a  party  to  relief,  be  cxprcsslv 
held  sufficient,  on  demurrer,  although  there  stated  in  the  bill.  Sec  Mcach  v.  Stone,  I  1>. 
was  no  allegation  in  the  bill  that  the  assign-  Chip.  182. 

ment  was  acknowledged  and  recorded.    Lov-  As  to  the  effect  of  part-performance,  and 

ell  V.  Farrington,  50  Maine,  239.  what  will  amount  to  a  part-performance,  sul- 
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wise,  the  bill  will  be  demurrable  ;  but  it  is  not  necessary  to  allege  that 
it  has  been  signed  :  *  because,  from  the  statement  that  it  is  in  writing, 
it  is  necessarily  to  be  inferred  that  it  has  been  signed.^ 

It  ma}-  be  noticed,  in  this  place,  that  where  an  agreement  lelied  upon 
in  a  bill  is  to  be  collected  from  the  letters  between  the  parties,  the  letters 
may  be  stated  in  the  bill,  either  as  constituting  the  alleged  agreement, 
or  as  evidence  of  an  alleged  parol  agreement.  In  the  first  case,  the 
defendant  may  insist  that  the}^  do  not  make  out  a  concluded  agreement, 
and  that  no  intrinsic  evidence  can  be  received  ;  in  the  latter,  he  may 
plead  the  Statute  of  Frauds.® 

It  is  upon  the  jDrinciple  above  referred  to,  that  although  stamp- 
*36G     ing  is,  by  sundry  Acts  of  Parliament,  rendered  necessary  to  the  *  va- 
lidity of  a  variet}-  of  instruments,  it  is  not  necessar}',  nor  is  it  even 
usual,  in  pleadings,  to  aver  that   such  instruments  have   been   duly 
stamped. 

It  is  to  be  observed,  also,  that  the  rule  of  pleading  above  referred  to 
applies  onl}'  to  cases  in  which  the  necessity'  for  a  conve3-ance  or  agree- 
ment being  in  writing,  is  superadded  by  statute  to  things  which  at  Com- 
mon Law  might  have  been  by  parol ;  but  where  a  thing  is  originally 
created  by  Act  of  Parliament,  and  required  to  be  in  writing,  it  must 
then  be  stated,  with  all  the  circumstances  required  by  the  Act.  Thus, 
it  was  necessary  to  allege  that  a  devise  of  lands  (which  at  Common 
Law  is  not  valid,  and  was  first  authorized  b}'  the  statutes  32  Hen.  VIII. 
c.  1,  and  34  Hen.  VIII.  c.  5)  had  been  made  in  writing,  which  is  the 
only  form  in  which  those  statutes  authorize  it  to  be  made.^ 

It  seems,  however,  that  it  is  sufficient,  under  the  present  Wills  Act,'' 
to  allege,  that  a  will  has  been  duly  made,  or  duly  made  in  writing  ;  and 
that  it  is  not  necessary  to  allege  the  signature  and  attestation,  as  re- 
quired by  the  Act.^ 

Some  doubt  appears  to  be  entertained  whether,  in  suits  under  the 
8  Geo.  II.  c.  13,  and  7  Geo.  III.  c.  38,*  by  which  the  property  in  cer- 
tain prints  is  vested  in  the  inventors  for  a  certain  number  of  years  from 

ficient  to  take  a  case  out  of  the  statute,  see  son  v.  Dubois,  13  John.  177;  Cleaves  v.  Foss, 
Whitchurch   v.  Beavis,   2  Bro.  C.  C.    (Per-  4   Grecnl.  1;    Wallis  v.  Frazier,    2   Nott   & 
kins's   ed.)   560,  note   (o),  and   cases  cited;  McC.  180.     [Where  the  agreement  had  been 
Whitebread    v.   Brockhurst,    1   id.    404,  and  entered    into    by   an   agent    for   the    plain- 
cases  cited  in  notes;  2  Story  Eq.  Jur.  §§  759-  tiff,  an  allegation  that  the  plaintiff  has  been 
767;  Newton  v.  Swasey,  8  N.  H.  9.     A  trust  informed  by  his  agent  that  a  written  agrce- 
need  not  be  alleged  to  be  in  writing,  but  it  is  ment  was  executed,  foll(jwed  by  statements 
siitlicient  if  the  trust  is  proved  by  writing  at  of  the  agreement,  will  be  suflicient.     Ileerd 
the  hearing;  see  Davies  v.  Otty,  33   Beav.  v.  Pilley,  L.  I!.  4  Ch.  App.  548. J 
540:  2  I)e  0.,  J.  &  S.  238;  and  see  Forster  5  Barkworth  r.  Young,  nbi  fiip. 
V.  Hale,  3  Ves.  696;  Ilandall  v.  Morgan,  12  6  Hirce  i-.  Bletchley,  6  Mad.  17:  Skinner 
Ves.  74,  aud  comp.  the  4th  and  7th  sections  v.  M'Douall,  2  l)e  G.Vit  S.  265. 
of  Stat,  of  Frauds.     Peaslev  v.  Barney,  ID.  1  Stephen  on  PI.  239. 
Chip.   333;    see  Coquillard    v.    Suydam,    8           2  7  Will.  IV.  &  1  Vic.  c.  26. 
Blackf .  24.                                                                     8  Hyde  v.  Edwards,  12  Beav.  160 ;  13  Jur. 

*  Kist  V.  Ilobson,  1  S.  &  S.  543;  Coles  v.  757. 
Boone,  10  Paige,  535;  Ontario  Bank  v.  Boot,  *  These  Acts  are  amended  ;iiid  explained 

3  Paige,  478;  llobart  v.  Andrews,  21   Pick.  by  17  Geo.  III.  c.  57:   6  &  7  Will.  IV.  c.  59, 

534;  Ilichardsv.  Richards,  9  Gray,  314;  Sterm  if.;  15  &  16  Vic.  c.  12;  see  I'hillips  on  Copy- 

V.  Drinker,  2  E.  D.  Smith  (N.  t.),  401;  Nel-  right,  Chap.  VIII. 
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the  day  of  publishing,  it  is  necessary  to  state  that  the  name  of  the  en- 
graver and  date  of  the  i)riiit  have  been  engraved  on  th(^  print,  as  r^'fiuired 
b}-  the  fh-st-inentioned  Act.  In  Blackivell  v.  Harper ^^  Lord  llanlwieke 
was  of  opinion,  that  the  clause  in  the  Act  was  only  directory,  and  that 
the  property-  was  vested  absolutely  in  the  engraver,  so  as  to  entitle  him 
to  sue,  although  the  day  of  publication  was  not  mentioned,  and  com- 
pared it  to  the  clause  under  the  statute  of  Anne,"  which  required  entry 
at  Stationers'  Ilall :  upon  the  construction  of  which  it  had  Ijeen  deter- 
mined that  the  property'  vests,  although  the  direction  had  not  been  com- 
plied with.  Lord  Ellenborough  also  hehi,  at  nisi  prius,''  that  an  action 
might  be  maintained,  although  the  proprietor's  name  was  not  inscribed  ; 
observing,  that  the  interest  was  vested  by  the  statute,  and  that  the  Com- 
mon Law  gave  the  remedy.^  On  the  other  hand,  it  ap[)ears  to  have  been 
taken  for  granted  by  the  Court  of  King's  Bench,  in  the  case  of  Thomp- 
son V.  Symonds,^  though  it  became  unnecessary  to  decide  the  point,  that 
both  the  name  and  the  date  should  appear;  and  in  Harrison  v. 
Hogff,^°  Lord  Alvanley  M.  R.  *  stated  that  he  inclined  to  differ  *367 
from  Lord  Hardwieke,  and  that  it  was  his  opinion  that  the  inser- 
tion of  the  name  and  date  was  essential  to 'the  plaintiffs  right. 

It  has  been  before  stated,  that  it  is  a  rule  in  pleading,  that  whenever 
at  Common  Law  a  written  instrument  was  not  necessary  to  complete  a 
conveyance,  it  is  not  necessary  in  pleading  to  aver  it,  although  such  an 
instrument  has  been  rendered  necessary  by  statute,  and  has  been  exe- 
cuted. The  converse  of  this  is  also  a  rule,  so  that,  whenever  a  deed  in 
writing  is  necessary  by  Common  Law,  it  must  be  shown  in  pleading ; 
therefore,  if  a  conveyance  by  way  of  grant  be  pleaded,  a  deed  must  be 
alleged:  because  matters  that  '"lie  in  grant,"  according  to  the  legal 
phrase,  can  pass  by  deed  only.^  Thus  in  Henning  v.  Willis,-  where  the 
plaintiff  filed  a  bill  for  tithes,  and  set  up  b}'  way  of  title  a  parol  demise 
by  the  impropriator  for  one  3'ear,  the  defendant  demurred  for  want  of 
title  in  the  plaintiff,  and  the  plaintiff  submitted  to  the  demurrer.  Upon 
the  same  ground,  in  Jackson  v.  Benson,^  where  the  bill  prayed  an 
account  of  tithes,  and  merel}^  stated  that  the  impropriate  rector  demised 
the  tithes  to  him,  a  demurrer,  put  in  by  the  defendant,  was  considered 
to  be  well  founded ;  and  in  Williams  v.  Jones,*  the  same  objection  was 
taken  at  the  hearing,  and  would  have  prevailed,  had  it  not  appeared 
that  the  impropriators  had  originally  been  made  parties  to  the  suit,  but 

6  2  Atk.  93,  95 ;  Barn.  210,  213.  such    case,   be    complied  with.      Bogue    v. 

6  8  Anne,  c.  19,  repealed  by5  &  6  Vic.  c.  Houlston,  5  De  G.  &  S.  207;  16  Jur.  .372. 
45.  Under  this  Act,   however,   payment   for  an 

7  Beckford  v.  Hood,  7  T.  R.  620;  and  see  article  written  for  a  periodical  must  be  al- 
Buller  V.  Walker,  cited  2  Atk.  94.  lefjed.     Richardson  t-.  Gilbert,  1  Sim.  N.  S. 

8  Roworth  V.  Wilkes,  1  Campb.  94.  336;  15  Jur.  389;  but  see  Phillips  ou  Copy- 

9  5  T.  R.  41.  right,  176. 

10  2  Ves.  J.  327.    The  Copyright  Act  of  i  Stephen  on  PI.  239. 

5  &  6  Vic.  c.  45,  as  to  Books,  has  been  held  2  3  Wood,  29;  2  K.  &  Y.  188. 

to  include  Engravings  in  Books;  so  that  the  *  M'Clel.  62;  13  Pri.  131. 

provisions  of  8  Geo.  H.  c.  13,  need  not,  in  *  Younge,  252. 
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had  been  dismissed  in  consequence  of  their  having  disclaimed  all  interest 
in  the  tithes  in  question.^ 

It  ma}-  be  noticed  here  that  in  stating  deeds  or  other  written  instru- 
ments in  a  bill,  it  is  usual  to  refer  to  the  instrument  itself,  in  some  such 
words  as  the  following,  ut'z.,  "  as  by  the  said  indenture,  when  produced,  will 
appear."  The  effect  of  such  a  reference  is  to  make  the  whole  document 
referred  to  part  of  the  record.  It  is  to  be  observed,  that  it  does  not 
make  it  evidence  :  in  order  to  make  a  document  e-sddcnce,  it  must,  if  not 
admitted,  be  proved  in  the  usual  wa}- ;  but  the  effect  of  referring  to  it 
is  to  enable  the  plaintiff  to  rely  upon  every  part  of  the  instrument,  and 
to  prevent  his  being  precluded  from  availing  himself,  at  the  hearing,®  of 
aay  portion,  either  of  its  recital  or  operative  part,  which  may  not  be 
inserted  in  the  bill,  or  which  ma}'  be  inaccurately  set  out.  Thus,  it 
seems  that  a  plaintiff  may,  by  his  bill,  state  simply  the  date  and  general 

purport  of  2Lny  particular  deed  or  instrument  under  which  he 
*368     claims,  and  that  such  statement,  provided  it  is  accompanied  by  *  a 

reference  to  the  deed  itself,  will  be  sufficient.  As  in  Pauncefort 
V.  Lord  Lincoln,'^  where  the  plaintiff's  claims  were  founded  on  a  variety 
of  deeds,  wills,  and  other  instruments  ;  but  to  avoid  expense,  or  for 
some  other  purpose,  the  dates  and  general  purport  only  of  such  instru- 
ments were  stated  in  the  bill,  with  reference  to  them.  This  manner  of 
stating  the  case  does  not  appear  to  have  been  considered  as  a  ground  of 
objection  to  the  bill ;  but  when  the  cause  was  brought  to  a  hearing.  Sir 
Thomas  Clarke  M.R.  referred  it  to  the  Master  to  state  the  rights 
claimed  by  the  plaintiflF  under  the  several  instruments  mentioned  in  the 
bill,  and  reserved  costs  and  further  directions  until  after  the  report,  and 
the  cause  was  afterwards  heard,  and  a  decree  made,  on  the  report, 
which  stated  the  instruments.  It  is  obvious  that  the  method  of  stating 
the  plaintiff's  title  adopted  in  the  above-mentioned  case,  was  one  of 
great  inconvenience  ;  and  although  it  has  been  referred  to  here,  it  is  by 
no  means  from  a  wish  to  recommend  its  adoption  as  a  precedent.  It  is 
always  necessary,  in  drawing  bills,  to  state  the  case  of  the  plaintiff 
clearly,  though  succinctly,  upon  the  record  ;  and  in  doing  this,  care 
should  be  taken  to  set  out  precisely-  those  deeds  which  are  rehed  upon, 
and  those  parts  of  the  deeds  which  are  most  important  to  the  case.^ 

Although  the  same  precision  of  statement  is  not  required  in  bills  in 
Equity  as  in  pleadings  at  Law,  yet  it  is  absolutely  necessary  that  such 
a  convenient  degree  of  certainty  should  be  adopted,  as  ma}'  serv^e  to 
give  the  defendant  full  information  of  the  case  which  he  is  called  upon 

6  Younge,  255;  and  see  ante,  p.  211.  to,  and  made  a  part  of,  the  complaint.     Stil- 

«  But  on  the  argiunent  of  a  domurrer,  he  wr-ll   r.   Adams,   29   Ark.  340;   City   of   Los 

cannot  avail  himself  of  the  portion  not  set  Anjjelos  v.  Signoret,  50  Cal.  298.     But  see 

out.     Harmer  v.  Gooding,  -3  De  G.  &  S.  407,  Howard  Man.  ("o.  v.  Water  Lot  Co.,  53  Ga. 

410;  Cuddonr.  Tite,  1  Giff.  395;  4  Jur.N.  S.  689.     See  also  Moses  v.  Brodie,  1  Tenn.  Ch. 

579.  397.] 

[Exhibits  are  no  part  of  the  pleading,  and  ^  1  Dick.  362. 

a  defect  in  matter  of  substance  cannot  be  2  Martin  v.  McBryde,   3   Tred.  Eq.  531; 

supplied  by  reference  to  an  exhibit  attached  King  r.  Trice,  3  Ired.  Eq.  568. 
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to  answer.'  In  Cresset  \.  Milton ^^  Lord  Thurlow  observed,  "special 
pleading  depends  upon  the  good  sense  of  the  thing,  and  so  does  plead- 
ing here  ;  and  though  pleadings  in  this  Court  run  into  a  gicat  tl(!al  of 
xinnecessary  verbiage,  yet  there  must  be  something  substantial ;"  and 
in  Lord  Redesdale's  Treatise  it  is  said,  that  the  rights  of  tlie  several 
parties,  the  injury  complained  of,  and  every  other  necessary  circum- 
stance, as  time,  place,  manner,  or  other  incidents,  ought  to  be  plainly, 
yet  succinctly,  alleged."^  And,  in  several  cases,  demurrers  have  been 
allowed  to  bills  on  the  ground  of  the  vagueness  and  uncertainty  of  their 
statements.®  Upon  the  same  principle,  a  mere  allegation  that 
the  *  defendant  is  a  trustee  for  the  plaintiff,  not  supported  by  ♦3G'J 
the  facts  stated,  will  not  prevent  a  demurrer ;  ^  and  so,  a  state- 
ment that  a  defendant  claimed  an  interest  as  purchaser  under  an  alleged 
agreement,  but  that  such  agreement,  if  an}-,  had  been  long  since  aban- 
doned and  waived,  was  held  insufficient  to  prevent  a  demurrer  b}'  that 
defendant.'^  However,  where  in  a  bill  for  specific  performance  of  an 
agreement  to  take  an  assignment  of  a  lease,  the  plaintiff  stated  a 
covenant  in  the  lease  not  to  assign  without  license  of  the  lessor,  and 
did  not  aver  that  the  plaintiff  had  or  could  obtain  such  a  license  :  there 
being  no  statement  of  a  proviso  for  re-entr}-  on  default,  the  Court  over- 
ruled the  demurrer,  and,  at  the  hearing,  directed  a  reference  to  inquire 
whether  the  plaintiff  could  make  a  good  title.' 

With  respect  to  the  allegation  of  time,  it  is  to  be  observed  that,  where 
it  is  material,*  it  ought  to  be  alleged  with  such  a  degree  of  accuracy,  as 


3  See  Kunkel'  v.  Markell,  26  Md.  408; 
Droullard  r.  Baxter,  1  Scam.  192;  IJogers  i'. 
Ward,  8  Allen,  387;  Chapman  v.  Hunt,  1 
McCarter  (N.  J.),  149;  White  v.  Emjiire  Ass. 
Corp.,  L.  R.  6  Eq.  2:?;  Story  Eq.  V\.  §  240 
et  seq.  General  certainty  is  sufficient  in 
pleading-S  in  Equity.  Story  Eq.  1*1.  §  253; 
ante,  360-362,  notes;  Prescott  r.  F. verts,  4 
Wis.  314;  Paterson  &  Hud.  R.  R.  Co.  v.  Jer- 
sey City,  1  Stockt.  (N.  J.)  434;  Randolph  v. 
Daly,  i  C.  E.  Green  (N.  J.),  313,  318.  [But 
less  certainty  is  required,  where  the  object  of 
the  hill  is  the  discovery  of  material  facts  al- 
leged to  he  entirely  in  the  defendant's  knowl- 
edge. Watson  V.  Murray,  8  C.  E.  Green, 
257.] 

i  1  Ves.  J.  450;  3  Bro.  C.  C.  482. 

6  Ld.  Red.  41. 

6  Wormald  v.  De  Lisle,  3  Beav.  18 ;  Bovd 
V.  Moyle,  2  Coll.  316,  323;  Kelly  v.  Rogers, 
1  Jur.  N.  S.  514,  V.  C.  W.;  see  also  Vernon 
V.  Vernon,  2  M.  &  C.  145,  171;  Reed  v. 
O'Brien,  7  Beav.  32,  37,  39;  Darthez  v. 
(Clemens,  6  Beav.  165,  169;  Parker  v.  Nick- 
son,  4  Giff.  306;  9  Jur.  N.  S.  196;  Affd.  ih. 
451;  1  De  G.,  J.  &  S.  177;  but  see  Chouteau 
V.  Rice,  1  Min.  106. 

1  Jackson  v.  The  North  Wales  Railway 
Company,  6  Rail.  Ca.  112;  13  Jur.  69;  Steed- 
man  V.  Marsh,  2  Jur.  N.  S.  391,  V.  C.  W; 
[Murray  v.  Lord  Clarendon,  L.  R.  9  Eq.  11.] 

2  Hodgson  V.  Espinasse,  10  Beav.  473, 
477. 

8  Smith  V.  Capron,  7  Hare,  185. 


■*  On  the  subject  of  the  materiality  of  time, 
see  Seton  v.  Slade,  7  Sunnier"s  Vescy,  265, 
Perkins's  note;  Marquis  of  Hertford  v.  Boore, 
5  id.  719,  note  (a),  and  cases  cited;  2  Story 
Eq.  Jur.  §  776,  and  notes;  Richnion  1  c.  Gray, 
3  Allen,  25. 

In  F]quity,  time  is  often  regarded  as  not 
of  the  essence  of  a  contract.  Snowman  r. 
Harford,  55  Mame,  197;  Hull  r.  Noble,  40 
Maine,  459;  Rogers  r.  Saunders,  l(i  Maine, 
92;  but  where  it  is  of  the  essence,  it  will  be 
insisted  on  as  well  in  Equity  as  at  Law. 
Merritt  r.  Brown,  4  C.  E.  (ireenCN.  J.).  293. 
It  is  of  the  essence  of  a  contract,  either  when, 
from  the  nature  or  subject-matter  of  the  con- 
tract, it  is  material  that  it  should  be  per- 
formed at  the  time,  or  when  the  contract  by 
express  stipulations,  makes  it  of  the  essence, 
and  releases  the  other  party  upon  failure  to 
Comply  within  the  time,  try  Specif.  Perf. 
§§  711.  713;  Benedick  v.  Lynch,  1  John.  Cli. 
370;  Wells  r.  Smith,  7  Paige,  22;  Grigg  r. 
Landis,  4  C.  E.  Green  (N.  J.),  S.-);),  354: 
Pickering  r.  Pickering,  38  N.  H.  400;  I'en- 
noek  V.  Ela.  18!),  191.  In  all  ca^es  cif  an  agree- 
ment to  convey  lands,  where  the  value  of  tlie 
property  concerned  has  materially  changed, 
or  where  great  financial  changes  have  materi- 
ally altered  the  relative  value  of  niom-y  and 
land,  time  will  be  considered  material,  and  a 
party  will  not  be  allowed  to  lie  by  until  tho 
change  sets  in  his  favor,  and  then  ask  for 
speeilic  performance.  Young  v.  Ruthbuce,  I 
C.  E.  Green  (N.  J.),  224. 
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may  prevent  any  possibility  of  doubt  as  to  the  period  intended  to  be 
defined.^  Thus,  in  prescribing  for  a  modus  in  a  bill,  it  is  necessary 
that  a  time  for  the  pa3'nient  of  it  should  be  mentioned  ;  ®  and,  formerly, 
it  appears  to  have  been  considered,  that  not  only  the  day  of  payment 
should  be  mentioned,  but  that  laying  the  day  of  pa}  ment  on  or  about 
a  particular  day  was  too  uncertain.'  It  has,  however,  been  decided 
that,  in  ordinar}'  cases,  the  lading  of  an  event  on  or  about  a  certain 
day  of  a  certain  month  or  3'ear,  is  a  sufficient  specification  of  time.  In 
the  case  of  Leigh  v.  Leigh^^  the  bill  prated  that  the  defendant  might  be 
restrained  from  setting  up  a  term  of  500  jears,  in  bar  of  an  action  of 

ejectment  which  the  plaintiff  had  brought  against  the  present 
*370     *  possessor,  and  alleged  that  the  plaintitf's  title  accrued  on  the 

death  of  an  individual  named,  which  happened  on  or  about  the 
2d  July,  1806.  The  defendant  demurred,  on  the  gi-ound  that  the  period 
alleged  in  the  bill,  as  the  time  of  the  death  of  the  individual  named, 
was  more  than  twenty  years  (the  period  required  by  the  Stat.  3  &  4 
Will.  IV.  c.  27,  §§  2  and  24,  to  bar  suits)  before  the  filing  of  the  bill, 
which  took  place  in  1834.  When  the  demurrer  was  first  argued,  Sir 
Lancelot  Shadvvell  V.  C.  was  of  opinion  that  the  words,  on  or  about 
the  2d  Jul}-,  180G,  did  not  fix  any  precise  date,  and  that  it  might  mean 
many  years  before  or  man}-  years  after  that  time  ;  and  overruled  the 
demurrer.  Upon  appeal,  however,  the  Lords  Commissioners,  Pepys 
and  Bosanquet,  reversed  the  decision :  being  of  opinion,  that  from  the 
known  and  accepted  use  of  the  expression,  "on  or  about,"  in  all  the 
ordinary  transactions  of  life,  it  was  sufficiently  definite  for  all  the  pur- 
poses of  demurrer,  and  did  satisfactorily  set  out  the  fact,  that  the  person 
named  died  in  the  year  1806.^ 

AVith  respect  to  the  certainty  required,  in  setting  out  the  other  inci- 
dents in  the  plaintiff's  case,  the  following  cases  will  serve  to  show  what 
degree  of  it  is  required  under  the  circumstances  to  which  they  refer. 
In  the  case  of  Cresset  v.  M'Uton,^  before  alluded  to,  a  bill  had  been  filed 
to  perpetuate  testimony  to  a  right  of  common  and  of  way,  and  it 
stated  "  that  the  tenants,  owners,  and  occupiers  of  the  said  lands,  mes- 
suages, tenements,  and  hereditaments,  in  right  thereof  or  otherwise, 
have,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
had,  and  of  right  ought  to  have,"  t&c.  To  this  l)ill  a  demurrer  was  put 
in :  one  of  the  grounds  for  which  was,  that  it  was  not  stated  as  to  what 
messuages  in  particular  the  rights  of  common  and  of  way  were  claimed  ; 
and,  in  allowing  the  demurrer.  Lord  Thurlow  said,  "■  you  have  not 
stated  whether  the  right  of  way  and  conmion  is  appurtenant  and  ap- 
pendant to  the  land,  that  you  hold  ;  and  you  state  it  loosely  that  you 

6  See  Saum  v.  Stingley,  3  Clarke  (Iowa),            ^  See  also  Richards  v.  Evans,  1  Ves.  8. 

514.  39;  Koherts  v.  Williams,  12  East,  33;  see,  as 

6  Goddard  r.  Keeble,  Bunb.  105;  Phillips      to  words  "shortly  after,"  Baker  ».  Wctton, 

V.  Symes,  ib.  171.  14   Sim.    420;   9  Jur.  98;  and  as  to  words 

''Blacket  v.  Finney,  ib.  198.  "soon  after,"  Edsell  v.  Buchanan,  4  Bro.  C. 

8  Before  the  Ixjrds  Commissioners,  Autr.  C       C.  254. 

and  8,  1835.  2  a  Bro.  C.  C.  481;  1  Ves.  J.  449. 
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have  such  right  as  belonging  to  your  estate,  or  othei-wlse,  so  that  jour 
bill  is  to  have  a  commission  to  try  any  right  ofeominon  and  way  what- 
ever." The  same  doctrine  appears  to  have  been  held  by  Lord  Keeper 
North,  in  Gell  v.  Hayward^  who,  upon  a  bill  to  perj)etuate  the  testi- 
mon}''  of  witnesses  touching  a  right  of  way,  held,  that  in  such  a  l)ill  the 
wav  ought  to  be  laid  exactly  'per  et  trayis,  as  in  a  declaration  at  Law. 
And  so,  in  Jii/res  v.  Ryves^*  where  a  bill  was  filed  for  a  discovery 
of  title  deeds,  relating  to  lands  in  the  *  possession  of  the  defend-  *371 
ant,  and  for  the  delivery  of  the  possession  of  such  lands  to  the 
plaintiff,  upon  a  loose  allegation  that,  under  some  deeds  in  the  custody 
of  the  defendants,  the  plaintiff  was  entitled  to  some  interest  in  some 
estates  in  their  possession,  but  without  stating  what  the  deeds  were,  or 
what  the  property  was  to  which  they  apjdied,  a  demurrer  was  allowed. 

The  principle  which  requires  a  suflicient  degree  of  certainty  in  the 
statement  of  a  bill,  has  been  further  illustrated  in  the  case  of  Stansbui-y 
V.  Arhcriff/U,^  before  referred  to,  where  a  bill  to  restrain  a  defendant 
from  setting  up  outstanding  terms  in  bar  to  the  plaintiff's  claim  at 
Law,  was  held  to  be  demurrable,  on  the  ground  that  it  did  not  allege 
what  sort  of*  term  or  estate  was  outstanding. 

The  rule  which  prescril)es  that  a  plaintiff  cannot  sustain  a  bill,  unless 
he  has  employed  such  a  degi-ee  of  certainty  in  setting  out  his  case  as 
may  enable  the  defendant  to  ascertain  the  precise  grounds  ui)on  which 
it  is  filed,  applies  to  all  cases  in  which  a  person  comes  to  a  Court  of 
Equity  for  relief  upon  a  general  allegation  of  error,  without  specifying 
particulars  ;  ^  and  if  a  person,  seeking  to  open  a  settled  account,  files 
his  bill  without  such  a  specification  of  errors,  he  will  not  be  permitted  to 
prove  them  at  the  hearing,  even  though  the  settlement  of  the  account 
is  expressed  to  be,  errors  excepted  :  which  is  the  usual  form  observed 
in  settling  accounts.^  And  it  should  be  noticed,  that  where  a  plaintifl!' 
files  a  bill  for  a  general  account,  and  the  defendant  sets  forth  a  stated 
one,  the  plaintiflT  must  amend  his  bill :  because  a  stated  account  is 
prima  facie  a  bar  till  the  particular  errors  in  it  are  assigned.^     Upon 

8  1  Vern.  312.  Mebane   v.    Mebane,    1    Ircd.    Eq.    403;    De 

4  3  Ves.  343;  see  also  Loker  v.  RoUe,  ih.  4,  Montmorency  r.  Uevereux,  1  Dm.  &  W.  119; 

7;  l-'-ast  India  Company  v.  Henchman,  1  Ves.  Leayfraft  v.  Denipsey,  15  WencL  83;  Baker 

J.  287,  290;  and  see  Houghton  v.  Reynolds,  2  v.  BWdle,   1  Bald.  394,  418;    Bainbndge  v. 

Hare   2(i4;  7  .Jur.  414;  Miinday  v.  Kniglit,  3  Wilcocks,  ib.  536,  540;  Conseqiia  i:  I'anning. 

Hare,  497,  and  reporter's  note,  (6.  501;  S.  C.  3  John.  Ch.  587;  S.  C.  17  John.  511;  Taylor 

8  Jur.  904.  ''■•  HaylJn,  2  Bro.  C.  C.  (Perkins's  ed.)  311. 

1  6  Sim   481    485  '  note '"«),  and  cases  cited;  Browni'U  r.  Brown- 

2  Tayh)r  v.  'llayl'in,  2  Bro.  C.  C.  310;  1  ell,  2  /(/.  03.  note  («);  [I'reston  r.  Stuart.  •_>'.» 
Cox,  435;  Johnson  v.  Curtis,  3  Bro.  C.  C.  Graft.  289;]  but  see  Sbugart  ».  Thompson,  10 
2G6;Cockrellr.  Gurley,  26Ala.405;l'rcstidge  Lei}ih.  434.  .,     ,     „ 

V.  Pendleton,  24  Miss.  80;  Caton  v.  Willis,  5  ■*  Dawson  r.  Dawson,  1  Atk   1;  Bro^yn  r. 

Ired.  Eq.  335;  Prescottr.  Eyerts,  4  Wis.  314;  Vandyke.  4  Ilalst.  Ch.  (N.  J.)  795:  |>  c(  U'l- 

Denni.s  v.   Dennis,    15  Md.   73;   Meshaw   v.  land  c.  West,  70  Pa.  St.  1-S3.]      rhi>  rule  sujv 

Meshaw,  2  Md.  Ch.  Dec.  12;  Walton  v.  Cody,  i)oses  that  an  account  lias  been  K' Yl",  ''>'  V,"' 

1  Wis.  42<);   Connors  v.  Connors,  4  Wis.  112;  defendant.     Vandyke  r.  Brown,  4  Halst.  Ch. 

Badger   i-.    Badger,    2   Wallace    U.    S.    87;  (N.J.)C.57.     [As  to  what  is  a  suthcient  al- 

[Threldkeld  v.  Dobbins,  45  Ga.  144.]  legation  of  an  account  stated.     Mcl-arland  t-. 

3  Johnson  r.  Curtis,  uU  sup.;  1  Story  Eq.  Gutter.  1  M.m.  T.  383:  Bonslog  r.  Garrett,  .19 
Jur.  §§  523,  527:  Story  Eq.  PI.  §§  251,  800;  Ind.  338.  And  what  is  an  account  stated.' 
Cah-it   J      Markham,  "3   How.    (Miss.)    343;  Stanton  r.  Jerome,  54  N.  Y.  480.]    As  to  what 
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the  same  ground  it  has  been  held,  that  an  award  is  a  bar  to  a  bill 
brought  for  any  of  the  matters  intended  to  be  bound  by  it ;  and  that  if 
a  bill  is  filed  to  set  aside  the  award  as  not  being  final,  the  specific  ob- 
jections to  it  must  be  stated  ui)on  the  bill.^ 

It  is  to  be  remarked,  that  in  most  of  the  cases  above  cited, 
*372  the  *  question  has  come  before  the  Court  upon  demurrer,  which 
seems  to  be  the  proper  way  in  which  a  defendant  ought  to  take 
the  objection  that  a  bill  is  deficient  in  certainty :  if  he  neglects  to  do 
so,  it  seems  that  he  cannot  avail  himself  of  the  objection  at  the  hear- 
ing.i 

As  a  general  rule,  conclusions  of  law  need  not  be  aveiTcd  ;  but  where 
certain  facts  are  stated  from  which  it  is  intended  to  draw  a  conclusion 
of  law,  the  biU  ought  to  be  so  framed  as  to  give  notice  to  the  defend- 
ant of  the  plaintiff's  intention  to  insist  on  such  conclusion  :  otherwise, 
he  will  not  be  allowed  to  do  so.  Thus,  in  a  bill  for  specific  perform- 
ance of  an  agreement  to  sell  a  leasehold,  the  plaintiff  was  not  allowed 
to  insist  that  the  defendant  had  waived  his  right  to  inquire  into  the 
landlord's  title  :  because,,  although  he  had  stated  in  his  bill  facts  from 
which  the  waiver  might  be  inferred,  he  had  not  alleged  the  waiver.^ 


4.    Charge  of  Confederacy. 

It  was  formerly  customary  in  almost  every  bill  to  introduce  a  general 
charge  of  confederacy  against  the  defendants.'^  There  is  no  such  state- 
ment in  the  model  of  a  bill  given  by  the  General  Orders,  and  it  is 
scarcely  necessary  to  say  that  such  a  charge  would  now,  except  under 
very  special  circumstances,  be  deemed  idle  and  impertinent, 

are  settled  accounts,  see  Croft  ».  Graham,  9  is  said,  that  the  general  charge  of  combination 

Jur.  N.  S.  1032,  V.  C.  S.;  9  L.  T.  N.  S.  589,  need  not  be  (although  it  usually  is)  denied  or 

L.  JJ. ;  2  De  G.,  J.  &  S.  155.     [And  see  as  to  responded  to  in  the  answer,  when  charged  in 

how  far  stated  accounts  are  binding  on  the  the  bill;  for  it  is  mere  impertinence.     Story 

party  making  them.     Schletter  v.  Smith,  34  Eq.  PL  §  29.     By  the  21st  Equity  Rule  of 

N. 'f .  Sup.  Crt.  17;  White  ?;.  Campbell,  21  the   Supreme   Court  of    the  United   States, 

Mich.  463.     And  defendant  in  an  action  on  January  Term,  1842,  it  is  provided,  that  the 

an  account  stated  mav  plead  and  prove  that  plaintiff   shall  be   at  liberty  to   omit  at   his 

the  whole  claim  was  founded  upon  an  illegal  option  the  part  which  is  usually  called  the 

transaction.     Dunbar  v.  Johnson,  108  Mass.  common  confederacy  clause  of  the  bill,  aver- 

229  "I  ring  a  confederacy  between  the  defendants  to 

6  Routh  V.  Peach,  2  Anst.  519.  injure  or  defraud  the  plaintiff.     By  the  7th 

1  Carew  v.  Johnston.  2  Sch.  &  Lef.  280.  Chancery  Rule  in  Massachuset'.s,   it  is  pro- 

2  ('live  V.  Beaumont,  1  De  G.  &  S.  397;  13  vided,  that  the  common  charge  of  fraud  or 
Jur.  226;  Gaston  v.  Frankum,  2  De  G.  &  S.  combination  shall  be  omitted,  except  in  cases 
561-  16  Jur.  507.  where  it  is  intended  to  charge  fraud  and  corn- 
s' See  Barton,  33.  note  (1);  Cooper  Eq.  PI.  bination  specifically.     See  Adams  v.  Porter, 

10-  1  Hoff.  Ch.  Pr.  41.     The  general  charge  1  Cush.  170.     And  iij  New  Hampshire,  it  is 

of  fraudulent  combination,   &c.,  is  not  sulH-  held  that  the  allegation  of  confederacy  is  not 

cient  to  charge  fraud ;  there  must  be  a  specific  essential,  except  where  it  is  intended  to  charge 

allegation  of  fraud,  stating  the  facts.     Lewis  fraud  and  combination  specifically.     Stone  «. 

V.  Lewis,  9  Missou.  183;  but  see  Earnham  v.  Anderson,   26  N.  H.  506.     And  by  rule  of 

Brooks,    9    Pick.   212,    219.      Although    the  Court  in  that  State,  the  charge  of  confederacy 

charye   of  confederacy  is  now  usually,    but  may  be  omitted.     Rule  in  Chancery,  3,  38 

not  invariably,    inserted   in   bills,    yet   it   is  N.  H.   605,    Appx.     In    Maine   it   must  be 

treated  as  mere  surplusage ;  so  much  so,  that  it  omitted.     Chancery  Rule  1,  37  Maine,  581. 
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5.    Charging  Part.* 

It  was  formerly  the  practice  of  pleaders  in  Equity  to  state  the  plain- 
tiff's case  in  the  bill  very  concisely,  and  then  if  any  matter  was  intro- 
duced into  the  defendant's  plea  or  answer,  which  made  it  necessary 
for  the  plaintiff  to  put  in  issue,  on  his  part,  some  additional 
*fact  in  avoidance  oi"  such  new  matter,  such  new  fact  was  placed  *373 
upon  tiie  record  by  means  of  a  special  replication.  In  ortler  to 
avoid  the  inconvenience,  delay,  and  unnecessary  length  of  pleading,  aris- 
ing from  this  course  of  proceeding,  the  practice  grew  up  when  the  plain- 
tiff was  aware  at  the  time  of  filing  his  bill  of  any  defence  which  might 
be  made  to  it,  and  had  any  matter  to  allege  which  might  avoid  the  effect 
of  such  dcsfence,  to  insert  an  allegation  that  the  defendants  pretend,  or 
set  up  such  and  such  allegations  by  way  of  defence,  and  then  to  aver 
the  matter  used  to  avoid  it  in  the  form  of  charge.  This  was  commonly 
called  the  charging  part  of  the  bill,  and  its  introduction  into  practice, 
in  all  pro])ability,  led  to  the  discontinuance  of  special  replications,  b)' 
enabling  the  plaintiff  to  state  his  case,  and  to  bring  forward  the  matter 
to  be  alleged  in  reply  to  the  defence  at  the  same  time,  and  that  with- 
out making  an}'  admission,  on  the  part  of  the  plaintiff,  of  the  truth  of 
the  defendant's  case.  Thus,  if  a  bill  were  filed  on  any  equitable 
ground,  by  an  heir  who  apprehended  his  ancestor  had  made  a  will,  he 
might  state  his  title  as  heir,  and  alleging  the  will  by  way  of  pretence 
on  the  part  of  the  defendants  claiming  under  it,  make  it  a  part  of  his 
case  without  admitting  it. 

Such  was  the  origin  of  what  was  called  the  charging  part  in  a  bill, 
and  there  is  no. doubt  that  in  many  cases  it  is  still  convenient,  and  ma}"" 
be  made  the  means  of  enabling  the  plaintiff  to  state  his  answer  to  some 
anticipated  defence,  or  to  guard  his  statement  by  allegations  which 
could  not  conveniently  be  inserted  in  the  text.  The  model  of  a  bill,^ 
it  wUl  be  observed,  contains  no  charging  part,  and  such  a  mode  of 
statement  can  never  be  said  to  be  absolutely  necessary  ;  ^  but  there  are 
cases  where  it  may  still  be  useful,  though  the  comparative  simplicity 
of  modern  pleading  will  diminish  most  materially  the  occasions  for  its 
use.'' 

*  The  form  of  such  a  chargje  is  given  in  will  be  insisted  upon  by  the  defendant,  by 

Van  Heythuysen's  Equity  Draftsman,  p.  5,  way  of  defence  or  excuse,  to  the  case  made  by 

and  in  Barton,  p.  34;  Story  Eq.  PI.  §§  31,  33,  the  plaintilf  for  relief.     Rule  21.     So  in  New 

and  notes.  '  Hampshire.    Rule  in  Chancery,  3,  38  N.  H. 

1  Vol.  in.  G(W. 

2  Story  Eq.  PI.  §§  32,  32  a,  33,  and  note.  Rule  7,  of  Chancery  practice  in  Massachu- 
By  the  Equity  Rules  of  the  Supreme  Court  of  setts,  provides  that  the  plaintitY,  wlion  his  case 
the  United  States,  the  plaintiff  is  at  liberty  to  retiuires  it,  may  allege  by  way  of  charge,  any 
omit,  at  his  option,  what  is  commonly  called  particular  fact,  for  the  purpose  of  putting  it 
the  charging  part  of  the  bill,  setting  forth  the  in  issue. 

matters   or  excuses  which  the  defendant   is  ^  yyg   Aiken   v.   Ballard,    Rice    Eq.    13; 

supposed  to  intend  to  set  up,  by  way  of  de-  M'Crea  v.  Purmort,  16  Wend.  460;  Hawlev 

fence  to  the  bill.     And  the  plaintiff  "may,  in  v.  Wolverton,  .'t  Paige,  522;  Mechanics' Bank 

the  narrative  or  stating  part  of  his  bill,  "state  v.   I-«vy,   3  Paige,   GOO;  Stafford  r.  Brown, 

and  avoid,  by  counter  averments,  at  his  op-  4   Paige,    88;    Story   Ef].   I'l.   §  31;    Parker 

tion,  any  matter  01  thing  which  he  supposes  v.   Carter,   4  Miuif.    273;    1  Uoll.  Ch.  Pr. 
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*374         *  Bills  used  formcxly  to  contain  a  precise  averment  of  juris- 
diction in  the  Court.     Ttiis  is  now  obsolete,  and  was  never  ab- 
solutely requisite.^ 

.  6.   Interrogating  Part. 

The  interrogating:  part  of  a  bill  was  an  almost  invariiil^le  accompani- 
ment to  a  bill,  uutil  the  recent  statute  to  amend  the  practice  of  the 
Court  of  Chancery. '^  It  will  be  recollected  that  it  is  now  precisely 
enacted,  "  that  the  bill  of  complaint  shall  not  contain  any  interrogato- 
ries for  the  examination  of  the  defendant."  * 

It  will  be  convenient  here  to  set  forth  the  statutory  rules  and  the 
regulations  of  the  Court  on  this  subject. 

By  15  &  16  Vic.  c.  86,  §  12,  it  is  enacted,  that  "  within  a  time  to  be 
limited  by  a  General  Order  of  the  Lord  Chancellor  in  that  behalf,  the 
plaintitf  in  any  suit  iu  the  said  Court  commenced  by  bill  may,  if  he 
requires  an  answer  from  any  defendant  thereto,  file  in  the  Record  Office 
of  the  said  Court  interrogatories  for  the  examination  of  the  defendant 
or  defendants,  or  such  of  them  from  whom  he  shall  require  an  answer, 


42.  If  the  plaintiff  wishes  to  obtain  a  dis- 
covery of  facts  to  anticipate  and  rebut  the  de- 
fencewhich  may  be  set  up  by  the  defeudant, 
he  should,  in  the  charging  part  of  the  bill, 
state  the  anticipatfd  di-fence  as  a  pretence  of 
the  defendant,  and  th^'u  charge  the  real  facts 
to  lay  a  foundation  for  the  discovery  which  is 
sought.     Stafford  v.  Brown.  4  Paige,  88. 

"Another  very  important  rule,"  says  Mr. 
Justice  Story,  "  as  to  the  frame  of  bills,  seems 
now  established  in  England;  and  that  is,  if 
the  bill  means  to  rely  upon  any  confessions, 
conversations,  or  admissions  of  the  defend- 
ant, either  written  or  oral,  as  proof  of  any 
fact  charged  in  the  bill  (as,  for  example,  of 
fraud),  the  bill  must  expressly  charge  what 
such  confessions,  conversations,  or  admissions 
are,  and  to  whom  made ;  otherwise  no  evi- 
dence thereof  will  be  iidmitted  at  the  hear- 
ing." "  Whether  the  like  rule  will  be 
allowed  to  prevail  in  America,  may  be  deemed 
open  to  much  doubt."  See  Story  Eq.  PI.  § 
2iio  a,  and  the  cases  cited  in  notes,  for  a  more 
full  statement  of  the  rule  and  the  reasons  of 
it.  In  Smith  v.  Burnham,  2  Sumner,  G12,  it 
was  held  that  the  confessions,  admissii)ns, 
and  conversations  of  the  defendant  need  not 
be  expressly  charged  in  a  bill  in  Equity,  in 
order  to  entitle  the  plaintiff  to  use  them  in 
proof  of  facts  charged,  and  in  issue  therein. 
Sec  Bisliop  V.  Bishop,  13  Ala.  475. 

If  the  bill  is  sworn  to,  it  is  perjury  for  the 
plaintiff  knowingly  to  make  a  false  charge  or 
averment  in  the  charging,  as  much  as  if  he 
makes  a  false  statement  in  tiie  stating  part. 
Smith  V.  Clark,  4  Paige,  3fl8. 

1  See  Story  Eq.  PI.  §34;  Botsford  i>.  Burr, 
11  <;onn.  36i5.  By  the  2lst  Equity  Kule  of 
the  Sui)reme  Court  of  the  United  States,  Jan. 
'i'enn.  1842,  the  plaintiff,  in  his  bill,  sliall  be 
at  iili Tty  to  omit,  at  his  option,  what  is  com- 
monly   called  the  jurisdiction   clause  of  tiie 


bill,  viz,  "that  the  acts  complained  of  are 
contrarvto  Equity,"  &e.  So  in  New  Hamp- 
shire. "Rule  in  L'liancery,  3,  38  N.  H.  605, 
Appx.  In  all  bills  in  Equity  in  theCourtsof 
the  United  States,  the  citizenship  should  ap- 
pear on  the  face  of  the  bill,  to  entitle  the 
Court  to  take  jurisdiction;  otherwise  the  bill 
will  be  dismissed.  Dodge  v.  Perkins,  4  Ma- 
son, 435;  Bingham  v.  Cabot,  3  Dall.  382; 
Jackson  v.  Ashton,  8  Peters,  148;  Vose  v. 
Philbrook,  3  Story,  335;  see  Louisville  and  N. 
R.  R.  Co.  V.  Stetson,  2  How.  U.  S.  497:  Win- 
nipiseogee  Lake  Co.  v.  Worster,  29  N.  H. 
433,  443,  444.  For  a  form  of  the  averment  of 
jurisdiction,  see  Story  Eq.  PI.  §  34,  in  note. 

2  A  bill  which  wholly  omits  the  interrog- 
atory part,  is  said  to  be  defective  in  Shedd  v. 
Gariield,  5  Vt.  39.  But  it  is  not  regarded  as 
absolutely  necessary  by  Mr.  Justice  Storv, 
Eq.  PI.  I  38,  though  often  highly  \iseful  to 
sift  the  conscience  of  the  defendant,  and 
almost  universal  in  practice.  Ibid.  See  also 
Eberly  v.  Gross,  21  Penn.  251.  By  Rule  7. 
of  Chancery  Practice  in  Massachusetts,  the 
plaintiff,  when  his  case  re(iuires  it,  may  pro- 
pose specific  interrogatories.  See  Belknap  v. 
Stone,  1  Allen,  572.  In  New  Hamjishire,  "  the 
prayer  for  an  answer  and  for  answei-s  to  in- 
terrogatories, except  where  the  plaintiff  relics 
on  tlie  discovery  of  the  defendant,  may  be 
omitted."  Rule  of  Chancery,  3,  38  N.  H.'COii, 
Appx.  In  Maine,  "a  gcnonil  interrogatory 
only  shall  be  introduced,  and  it  shall  be  surti 
cient  to  require  a  full  answer  to  all  the  mat- 
tei-s  alleged."  Rule  1,  37  Maine,  581,  Appx. 
As  to  wiiat  is,  or  amounts  to,  the  general  in- 
terrogjitory,  see  Ames  v.  King,  9  Allen,  258. 

[Interrogatories  appended  to  the  bill,  ba.sed 
on  the  statements  therein  made,  will  be  re- 
garded as  incorporated  in  the  bill.  Romaiue 
V.  Hendrickson,  9  C.  E.  Green,  231. J 

3  Ante.,  p.  31'J. 
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and  deliver  to  the  defendant  or  defendants  so  required  to  an- 
swer, or  to  his  or  their  solicitor,*  a  *  copy  of  such  interroga-  *37.') 
tories,  or  of  such  of  them  as  shall  be  applicable  to  the  particular 
defendant  or  defendants  ;  and  no  defendant  shall  be  called  upon  or 
required  to  put  in  any  answer  to  a  bill  unless  interrogatories  shall  have 
been  so  filed,  and  a  coi)y  thereof  delivered  to  liini  or  his  solicitor, 
within  the  time  so  to  be  limited,  or  within  such  further  time  as  the 
Court  sliall  think  fit  to  direct." 

By  the  loth  and  following  General  Orders  of  the  7th  of  August,  1852, 
it  is  directed  that,  — 

"The  interrogatories  for  the  examination  of  the  defendant  to  a  bill 
ma}'  be  in  a  form  similar  to  the  form  set  out  in  Schedule  (C.)  to  these 
Orders,  with  such  variations  as  the  nature  and  circumstances  of  each 
particular  case  may  require, 

"  In  cases  in  which  the  plaintiff  requires  an  answer  to  any  bill  from 
any  defendant  or  defendants  thereto,  the  interrogatories  for  the  exami- 
nation of  such  defendant  or  defendants  are  to  be  filed  within  eight  da3-3 
after  the  time  limited  for  the  appearance  of  such  defendant  or  de- 
fendants. 

"  If  the  defendant  appear  in  person,  or  by  his  own  solicitor,  within 
the  time  limited  for  that  purpose  b}'  the  rules  of  the  Court,  the  plaintiff 
is,  within  eight  days  after  the  time  allowed  for  such  appearance,  to  de- 
liver to  the  defendant  or  defendants  so  required  to  answer,  or  to  liis  or 
their  solicitor  or  solicitors,  a  copy  of  the  interrogatories  so  filed  as 
aforesaid,  or  of  such  of  them  as  the  particular  defendant  or  defendants 
shall  be  required  to  answer.  And  the  copy  so  to  be  delivered  is  to  be 
examined  with  the  original,  and  the  number  of  folios  counted  by  the 
Clerks  of  Records  and  Writs,  who,  on  finding  that  such  copy  is  duly 
stami)ed  and  properly  written,  are  to  mark  the  same  as  an  office  copy. 

"If  any  defendant  to  a  suit  commenced  by  bill  do  not  appear  in 
person,  or  by  his  own  solicitor,  within  the  time  allowed  for  that  purpose 
oy  the  rules  of  the  Court,  and  the  plaintiff  has  filed  interrogatories  for 
his  examination,  the  plaintiff  may  deliver  a  copy  of  such  interrogatories 
so  examined  and  marked  as  aforesaid,  to  the  defendant,  at  any  time 
after  the  time  allowed  to  such  defendant  to  appear  and  before  his  ap- 
pearance in  person  or  by  his  own  solicitor  ;  or  the  plaintiff  may  deliver 
a  copy  of  such  interrogatories,  so  examined  and  marked  as  aforesaid, 
to  the  defendant  or  his  solicitor,  after  the  appearance  of  such  defendant 
in  person  or  by  his  own  solicitor,  but  within  eight  days  after  such  ap- 
pearance. 

"  A  defendant  required  to  answer  a  bill  must  put  in  his  plea,  answer, 
or  demurrer  thereto,  not  demurring  alone,  within  fourteen  days  from  the 
delivery  to  him  or  his  solicitor  of  a  copy  of  the  interrogatories  which 
he  is  required  to  answer  ;  but  the  Court  shall  have  full  power  to  enlarge 

*  It  will  be  sufficient  if  the  interTogatori^s  delivered  to  him  personally.  Bowcn  v.  Price, 
are  left  at  the  solicitor's  office  without  being      2  De  G.,  M.  &,  G.  8U'J. 
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the  time,  from  time  to  time,  upon  application  being  made  to  the  Court 

for  that  purpose. 
*3 76         *  "  After  the  time  allowed  by  Order  1 G ,  for  filing  interrogatories 

for  the  examination  of  any  defendant,  no  interrogatories  are  to 
be  filed  for  the  examination  of  such  defendant,  without  special  leave 
of  the  Court,  to  be  applied  for  upon  notice  of  motion." 

The  form  of  interrogatories  referred  to  in  the  15th  Order,  is  as 
follows  :  — 

*'  In  Chancery. 

John  Lee Plaintifl". 

James  Styles  ^ 

and  >- Defendants. 

Henry  Jones.  ) 

Interrogatories  for  the  Examination  of  the  above-named  Defendants  in  an- 
swer to  the  Plaintiff's  Bill  of  Complaint. 

"1.  Does  not  the  defendant  Henry  Jones  claim  to  have  some  charge 
upon  the  farm  and  premises  comprised  in  the  indenture  of  mortgage  of 
the  first  of  May,  one  thousand  eight  hundi-ed  and  fifty,  in  the  plaintiffs 
bill  mentioned? 

"  2.  What  are  the  particulars  of  such  charge,  if  any,  the  date, 
nature,   and  short  effect  of  the  security,  and  what  is  due  thereon? 

"3.  Are  there  or  is  there  any  other  mortgages  or  mortgage, 
charges  or  charge,  incumbrances  or  incumbrance,  in  any  and  what 
manner  affecting  the  aforesaid  premises,  or  any  part  thereof  ? 

"4.  Set  forth  the  particulars  of  such  mortgages  or  mortgage,  charges 
or  charge,  incumbrances  or  incumbrance ;  the  date,  nature,  and  short 
effect  of  the  security  ;  what  is  now  due  thereon ;  and  who  is  or  are 
entitled  thereto  respectively  ;  and  when  and  by  whom,  and  in  what 
manner,  every  such  mortgage,  charge,  or  incumbrance  was  created. 

"The  defendant  James  Styles  is  required  to  answer  all  these  inter- 
rogatories. 

"  The  defendant  Henry  Jones  is  required  to  answer  the  interrogato- 
rits  numbered  1  and  2.^ 

"  y.  y." 

(name  of  counsel.) 

1  By  the  former  English  practice  the  inter-  plaintiff  desires  to  do  so  to  obtain  a  discov- 
rogatoVics,  which  e.ich  defendant  was  required  cry,"  in  which  case  "the  interrogatories  con- 
to  answer,  were  specitied  in  a  note  at  the  foot  tained  in  tiie  interrogating  part  of  the  bill 
of  the  l)ill,  and  such  is  the  rule  adopted  by  shall  be  divided  as  conveniently  as  may  be 
the  Supreme  (Jourt  of  the  United  States  :  ilst  from  each  other,  and  numbered  consecu- 
Equitv  Rule  of  the  Supreme  Court  of  'the  tively,  I,  2,  :i,  &c.,  and  the  interrogatories 
United  States,  January  Term,  1842;  Story  which  each  defendant  is  required  to  answer, 
iMi.  V\.  §  847,  note.  The  !»8tli.  41st,  42d,  4:M,  shall  be  specitied  in  a  note  at  the  foot  of  the 
and  44th  of  said  Y.(\\i\i\  Rules  declare,  "that  bill,  in  the  form  and  to  the  effect  following; 
it  shall  not  hereafter  be  necessary  to  inter-  that  is  to  say.  The  defendant  (A.  B.)  is  re- 
rogate  a  defendant  specially  and  particularly  quired  to  answer  the  interrogatories  num- 
upon  any  stiitement  in  tlie  bill,  unless  the  bered  respectively  1,  2,  3,  &c. ;  and  the  office 
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♦The  form  of  interrogatories  given  is  so  precise,  tliut  it  is  *377 
scarcely  necessary  to  refer  to  the  former  practice  on  the  subject. 
Of  course  a  defendant  is  not  bound  to  answer  any  thing  in  the  bill  to 
which  he  is  not  precisely  interrogated.^  It  was  always  the  rule  that 
the  interrogatories  must  in  all  cases  be  confined  to  the  substantive 
charge  or  allegation,  and  that  the  plaintiff  cannot  extend  his  interroga- 
tories in  such  a  manner  as  to  compel  a  discovery  of  a  distinct  matter 
not  included  in  the  allegation  or  charge ;  "^  and  there  is  nothing  in  tho 
present  Orders  to  affect  that  principle. 

7.      The  Prayer  for  Relief. 

The  prayer  for  relief  is  generally  di\aded  into  two  parts :  viz. ,  the 
pra3^er  for  specific  relief,  and  the  prayer  for  general  relief.^ 

♦Although  there  is   no   doubt  but   that   a   mere  prayer  for     *378 


copy  of  the  bill  taken  by  each  defendant  sjiall 
not  contain  any  interrof^atories,  except  those 
which  such  defendant  is  so  required  to  an- 
swer, unless  such  defendant  shall  require  to 
be  furnished  with  a  copy  of  the  whole  bill." 
— "The  note  at  the  foot  of  the  bill,  specify- 
ing the  interrogatories,  which  each  defendant 
is  required  to  answer,  shall  be  considered  and 
treated  as  part  of  the  bill,  and  the  addition 
of  any  such  note  to  the  bill,  or  any  altera- 
tion in  or  addition  to  such  note  after  the  bill 
is  filed,  shall  be  considered  and  treated  as  an 
amendment  of  the  bill."  —  "Instead  of  the 
words  of  the  bill  now  in  use,  preceding  the 
interrogating  part  thereof,  and  beginning 
with  the  words,  To  the  end,  therefore,  there 
shall  hereafter  be  used  words  in  the  form  and 
to  the  effect  following :  To  the  end,  therefore, 
that  the  said  defendants  may,  if  they  can, 
show  why  your  orator  (the  plaintiff)  should 
not  have  the  relief  hereby  praj-ed,  and  may, 
upon  their  several  and  respective  corporal 
oaths,  and  according  to  the  best  and  utmost 
of  their  several  knowledge,  remembrance,  in- 
formation, and  belief,  full,  true,  direct,  and 
perfect  answer  make  to  such  of  the  several 
interrogatories  hereinafter  numbered  and  set 
forth,  as  by  the  note  hereunder  written,  they 
are  respectively  required  to  answer;  that  is 
to  say,  '  1.  Whether,  &c. ;  2.  Whether,  &c.'  " 
—  "A  defendant  shall  be  at  liberty,  by  an- 
swer, to  decline  answering  any  interrogatory 
or  part  of  an  interrogatory,  from  answering 
which  he  might  have  protected  himself  by 
demurrer;  and  he  shall  be  at  liberty  so  to 
decline,  notwithstanding  he  shall  answer 
other  parts  of  the  bill,  from  which  he  might 
have  protected  himself  by  demurrer."  These 
rules  are  borrowed  from  the  former  English 
Rules  in  Chancery  upon  the  same  subject. 
Story  Eq.  PI.  §  847,  note. 

1  In  Massachusetts  Chancery  Practice,  un- 
der Hule  4,  when  the  case  requires  it,  the 
plaintitY  may  propose  specilic  interrogatories. 
Rule  8  provides  that  the  defendant  shall  be 
required  to  answer  fully,  diri'itly,  and  par- 
ticularly to  every  material  allegation  in  the 
bill,  as  if  he  had  been  thereto  particularly  in- 


terrogated. See  Methodist  Episcopal  Church 
V.  .Taques,  1  John.  V,\\.  G5.  The  jiractice  in 
New  Hampshire  conforms  witii  the  above 
rule  in  Massachusetts.  Miles  v.  Miles,  27  N. 
H.  440,  and  such  is  understood  to  be  the 
practice  where  there  is  no  rule  on  the  subject. 
lb.  44.5;  see  Storv  Eq.  PI.  §  38;  llagthorp 
V.  Hook,  1  Gill  &  J.  270;  Salmon  v.  Clag- 
gett,  3  Bland,  125.  The  general  interroga- 
tory is  in  substance  as  follows;  viz.:  "That 
the  defendant  may  full  answer  make,  to  all 
and  singular  the  premises,  fully  and  particu- 
larly, as  though  the  same  were  repeated  and 
he  specially  interrogated,"  &c.  See  Amesi). 
King,  9  Allen,  258. 

-  James  v.  M'Kernon,  6  John.  543 ;  Wood- 
cock V.  Bennett,  1  Cowen,  734;  Mechanics' 
Bank  v.  Levy,  3  Paige,  600;  Consequa  v. 
Fanning,  3  .]()hn.  Ch.  596;  Kisor  v.  Stanci- 
fer,  Wright,  323.  But  a  variety  of  questions 
may  be  founded  on  a  single  charge,  if  they 
are  relevant  to  it.  Story  V.i\.  PI.  §  37.  It 
may  be  noticed  here,  that  in  Attorney-Gene- 
ral V.  Whorwood,  1  Vesey,  524,  where  inter- 
rogatories in  a  bill  were  directed  to  particular 
facts  which  were  not  charged  in  the  preceding 
part,  and  the  defendant,  though  not  bound 
to  answer  them,  did  so,  and  tlic  answer  was 
replied  to;  Lord  Hardwicke  held  tiiat  the 
informality  in  the  manner  of  charging  was 
supplied  by  the  answer,  and  that  the  facts 
were  properly  put  in  issue;  "for  a  matter 
may  be  put  in  issue  by  the  answer  as  well  as 
by  "the  bill,  and,  if  replied  to,  cither  i)arty 
niav  examine  to  it."  1  Vesev,  538 ;  Story  Eq. 
Pl.'§  36. 

3  The  latter  can  never  be  properly  and 
safely  omitted  :  because,  if  the  plaintiff  should 
mistake  the  relief,  to  wliich  he  is  enliih-il,  in 
his  special  prayer,  the  Court  may  yet  afford 
him  the  relief  to  wliicij  he  has  a  right,  under 
the  prayer  of  general  relief,  |)rovidcd  it  i» 
such  relief  as  is  agreeable  to  the  case  made 
bv  the  bill.  Ld.  Red.  39.  45 ;  Coop.  Eq.  I'L 
1.3,  14;  English  v.  Foxail,  2  Peters,  595:  Col- 
ton  V.  Ross,  2  Paige,  3'J6 ;  Driver  r.  Kortner, 
5  Porter,  10;  Tliomason  v.  Smithson,  7  Purler, 
144;  Peck  t>.  Peck,  9  Yerger,  301;  Isaacs  ». 
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general  relief  was  formerly-,  in  most  cases,  sufficient  to  enable  the 
plaintiff  to  obtain  such  a  decree  as  his  case  entitled  him  to,^  yet  it  was 
the  usual  practice  to  precede  the  request  for  relief  generally,  by  a  state- 
ment of  the  specific  nature  of  the  decree  which  the  plaintiff  considered 
himself  entitled  to,  under  the  circumstances  of  his  case ;  and  now,  the 
plaintiff  must  specifically  pray  for  the  rehef  to  which  he  may  conceive 
himself  entitled,  as  well  as  for  general  reUef ;  ^  and  where  he  is  entitled 
to  no  other  relief  against  any  defendant,  he  must  pray  for  costs  :  ^  with 
the  one  exception,  that  he  may  make  the  servant  of  a  corporation  a 
defendant,  for  the  purpose  of  discovery.* 

This  part  of  the  bill,  therefore,  should  contain  an  accurate  specifica- 
tion of  the  matters  to  be  decreed  ;  and,  in  complicated  cases,  the  fram- 
ing of  it  requires  great  care  and  attention :  for,  although  where  the 
prayer  does  not  extend  to  embrace  all  the  relief  to  which  the  plaintiff 
may  at  the  hearing  show  a  right,  the  deficient  relief  may  be  supplied 
under  the  general  prayer,  yet  such  reUef  must  be  consistent  with  that 
specifically  prayed,  as  well  as  with  the  case  made  by  the  bill :  for  the 
Court  will  not  suffer  a  defendant  to  be  taken  by  surprise,  and  permit  a 
plaintiff  to  neglect  and  pass  over  the  prayer  he  has  made,  and  take 
another  decree,  even  though  it  be  according  to  the  case  made 
*379     by  his  bill.*     Therefore,  in   Soden  *  v.  Soden,^  where  a  bill  was 


Steel,  3  Scam.  104;  Strange  v.  Watson,  11 
Ala.  324;  Jordan  v.  Clarke,  1  C.  E.  Green 
(N.  J.),  243;  Simplot  v.  Siniplot,  14  Iowa, 
449;  Wilson  r.  Horr,  15  Iowa,  480;  Espinola 
V.  Blasco,  15  La.  Ann.  42G;  Vandant  f.  All- 
mon,  23  III.  30;  Graham  v.  lierryman,  4  C. 
E.  Green  (N.  J.),  29,  34;  Read  v.  Cramer,  1 
Green  Ch.  277;  Landis  v.  Olds,  9  Min.  90; 
[Lee  1-.  Boutwell,  44  Tex.  151.]  Relief  not 
specifically  prayed,  is  within  the  general  re- 
lief. Beaumont  i'.  Boultljee,  5  Sumner's  Ve- 
sev,  485.  If  tliere  is  no  prayer  of  general 
relief,  then  if  the  plaintiff  shoiild  mistake  the 
relief  to  which  he  is  entitled,  no  other  relief 
can  be  granted  to  him,  and  his  suit  must  fail, 
at  least  unless  an  amendment  of  the  prayer 
is  obtained.  Driver  v.  Fortner,  5  Vorter,  10 ; 
Morrison  v.  Bowman,  29  Cal.  337;  Thomason 
V.  Smithson,  7  Porter,  144;  Peck  v.  Peck,  9 
Yerger,  301 :  Halsted  v.  Meeker,  3  C.  E.  Green 
(N.  J.),  13f).  For  a  form  of  prayer  for 
relief  in  a  tiill,  see  Story  Eq.  PI.  §  40  note, 
41  note.  [If  a  cause  is  properly  brought  for 
relief  which  equity  can  give,  the  Court  will, 
under  the  prayer  for  general  relief,  grant 
other  relief  ajipropriate  to  the  facts,  although 
such  relief  could  be  had  at  Law.  Bullock  v. 
Adams,  5  C.  K.  Green,  307.  And  the  gen- 
eral prayer  will  enable  the  Court  to  grant 
any  spe<;ific  relief  to  wiiich  the  complainant 
may  appear  entitled.  McGlothlin  v.  Hem- 
erv,  44  Mo.  350;  Kirksev  v.  Means.  42  Ala. 
42G;  Moore  v.  Mitchell,  2  Woods,  483.  And 
if  the  facts  be  all  stated  upon  which  the  right 
to  specilic  relief  arises,  that  relief  will  be 
granted,  although  the  bill  be  not  framc^d  with 
a  view  t(  it.  McNairyu.  Easllaud,  10  Yerger, 
310.    So,  where  relief  is  granted  on  the  state- 
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me-.its  of  the  answer.  Shannon  v.  Erwin, 
11  Heisk,  .337.] 

In  a  bill  between  partners,  a  prayer  that 
the  defendant  may  be  held  to  render  an  ac- 
count of  all  moneys  and  effects  of  the  firm 
received  by  him, 'and  of  all  other  matters 
relating  to  the  concern,  is  equivalent  to  a 
praj'er  for  general  relief.  Miller  v.  Lord,  11 
Pick.  11. 

In  Indiana,  the  Court  will  grant  any  re- 
lief called  for  by  the  case,  and  the  issue  made, 
without  regard  to  the  praver.  Hunter  v. 
McCoy,  14  Ind.  528. 

1  Cook  V.  Martyn,  2  Atk.  2,  3;  Grimes  v. 
French,  ib.  141;  'Partridge  v.  Havcroft,  11 
Ves.  570,  574;  Wilkinson  v.  Beal,  4  Mad. 
408. 

2  15  &  16  Vic.  c.  86,  §  10 ;  see  form  of  bill, 
Vol.  III. 

3  Beadles  v.  Burch,  10  Sim.  3-32,  337;  4 
Jur.  189 ;  Bowles  v.  Stewart,  1  Sch.  &,  Lef. 
227. 

*  Dummer  v.  Corporation  of  Chippenham. 
14  Ves.  245;  Le  Texier  v.  Margravine  of  An- 
spach,  15  Ves.  164;  Ld.  Red.  188;  ante,  pp. 
142,  143,  296,  322. 

5  Landis  v.  Olds,  9  Min.  90.  A  particu- 
lar prayer  for  relief,  although  very  proper 
and  convenient,  is  not  essential,  since  under 
a  general  prayer  for  relief  a  plaiutiff  may 
pray  at  the  ba"r  a  specilic  relief  not  particu- 
larly prayed  for  in  the  bill,  if  otherwise  en- 
titled to  "the  same.  Wilkinson  v.  Beal,  4 
Mad.  408;  Cook  v.  Martyn,  2  Atk.  2;  Grimes 
V.  French,  2  Atk.    141 ;   Colton  v.  Ross,  2 


1  Cited  by  Lord  Eldon,  in  Hiem  v.  Mill, 
13  Ves.  119. 
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filed  against  a  woman  to  compel  her  to  elect  between  the  provision 
made  for  her  by  a  will,  and  that  to  which  she  was  entitled  under  a 
settlement,  and  the  case  made  by  the  bill  was  solely  calculated  to  call 
upon  her  to  elect,  Lord  Eldon  held,  that  a  declaration  that  she  had 
elected,  so  as  to  conclude  her,  could  not  be  raaintiiiiicd  «n(U;r  the 
prayer  for  general  relief:  being  inconsistent  botli  with  the  case  made 
by  the  bill,  and  with  the  specific  pra}'er  that  she  should  make  her  elec- 
tion. And  so,  where  a  bill '"  was  filed  b3'  a  person  in  the  chaiacter  of 
mortgagee,  pra3'ing  a  sale  under  a  ti-ust,  to  which  it  appeared  he  was 
not  entitled,  the  Court  would  not  permit  him,  under  the  general  prayer, 
to  take  a  decree  that  the  defendant  might  redeem  or  be  foreclosed ; 
although  it  was  the  reUef  which  properly  belonged  to  his  case.' 
And  in  like  manner,  where  a  bill  was  brought  for  an  *  annuity  *380 
or  rent-charge  under  a  will,  and  the  counsel  for  the  plaintiff 
pra3'ed  at  the  bar  that  they  might  drop  the  demand  for  the  annuitr, 
and  insist  upon  the  land  itself,  Lord  Ilardwicke  denied  it :  because  it 
came  within  the  rule  before  laid  down.^  Upon  the  same  principle, 
where  a  vendor  filed  a  bill  for  a  specific  performance  against  a  pur- 
chaser, who  had  been  in  possession,  under  the  contract,  for  several 
years,  but  failed  to  estabUsh  his  right  in  consequence  of  a  defect  in  his 


Paige,  396 ;  Lloyd  v.  Brewster,  4  Paige,  537 ; 
Lingan  v.  Henderson,  1  Bland,  252;  Driver 
V.  Forner,  5  Porter,  10 ;  Peck  v.  Peck,  9  Yer- 
ger,  301;  Wilkin  v.  Wilkin,  1  John.  Ch.  Ill; 
Cook  V.  Mancius,  5  John.  Ch.  89;  Brown  v. 
McDonald,  1  Hill,  302;  Marine  and  Fire  Ins. 
&c.  V.  Earlv.  K.  M.  Charlt.  279;  Repplier  v. 
Buck,  5  B.'Mon.  96,  98;  Thomas  v.  Hite,  5 
B.  Mon.  593.  The  relief  given  under  the 
general  prayer  must  be  agreeable  to  the  ease 
loade  by  the  bill.  Chalmers  v.  Chambers,  6 
Harr.  &  J.  29;  Hobson  v.  M'Arthur,  IG 
Peters,  182;  Read  v.  Cramer,  1  Green  Ch. 
277  ;  Franklin  v.  Osgood.  14  John.  527  ;  Eng- 
lish V.  Foxall,  2  Peters,  595;  Kibler  v. 
Whiteman,  2  Har.  401 ;  Pennock  v.  Ela,  41  N. 
H.  189,  192;  Cassady  v.  Woodbury.  13  Iowa, 
113.  For  the  Court  will  grant  'such  i-eliof 
only  as  the  case  stated  will  justify,  and  will 
not"  ordinarily  be  so  indulgent  as  to  permit  a 
bill  framed  for  one  purpose  to  answer  an- 
other, especially,  if  the  defendant  may  be 
surprised  or  prejudiced  thereby.  And  where 
there  is  no  oljstruction  to  the  particular  relief 
prayed,  the  plaintiff  cannot  abandon  that, 
and"  ask  a  different  decree  under  the  general 
praver.  Allen  v.  Coffman,  1  Bibb,  469;  Pil- 
low" V.  Pillow,  5  Yerger,  420 ;  Thomason  v. 
Smithson,  7  Porter,  144 ;  Foster  v.  Cooke,  1 
Hawks,  509;  Chalmers  v.  Chambers,  6  liar. 
&  J.  29;  Gibson  v.  M'Cormic,  10  Gill  &  J. 
66;  Townsend  v.  Duncan,  2  Bland,  45;  King 
V.  Rossett,  2  Y.  &  J.  33;  see  Bailv  n-  Benton, 
8  Wend.  3.39;  1  Hoff.  Ch.  Pr.  49,  and  note; 
Pleasants  v.  Glasscock,  1  Sm.  &  M.  Ch.  17. 
[See  Havward  v.  National  Bank,  96  U.  S. 
615.] 

In  Treadwell  v.  Brown,  44  N.  H.  551,  it 
was  hold,  that  under  the  prayer  for  general 


relief,  the  plaintiff  may  have  such  relief  as 
he  is  entitled  to,  without  regard  to  any  defect 
in  the  praver  for  special  relief,  26  Law  Rep. 
48;  F)-ank"lin  v.  Greene,  2  Allen.  519;  Dan- 
forth  V.  Smith,  23  Vt.  247;  provided  it  does 
not  conflict  with  that  specifically  praved  for. 
Stone  V.  Anderson,  36  N.  H.  "50<>;  llilleary 
V.  Hurdle,  6  Gill,  105.  Where  the  bill  sets 
forth  two  grounds  for  relief,  and  prays  for 
special  relief  on  one  gnuind,  and  also  for 
general  relief,  but  the  parties  arc  not  sufficient 
for  any  other  than  the  si)ecial  relief,  the  hill 
is  not  bad  for  multifariousness,  but  the  special 
relief  will  be  granted.  Mavne  v.  Griswold, 
3  Sandf.  S.  C  46.3. 

In  a  foreclosure  suit,  if  the  mortgage  is 
forfeited,  and  the  plaintiff  entitled  to  a  decree 
of  foreclosure  at  the  time  of  the  commence- 
ment of  the  suit,  a  decree  for  the  whole  amount 
due  upon  the  mortgage,  whether  it  becomes 
due  before  or  after  the  tiling  of  the  bill,  i.* 
strictly  within  the  prayer  for  relief,  and  such 
as  the  case  stated  will  justifv-  Jordan  v. 
Clarke,  1  C.  E.  Green  (N.  J.),"  243. 

2  Palk  ».  Lord  Clinton,  12  Ves.  48,  57; 
see  also  Jones  v.  Jones,  3  .\tk.  110,  111; 
('hapman  v.  Chapman,  13  Bcav.  308 ;  15 
Jur.  265  ;  Johnson  v.  Fcssemncver,  25 
Bcav.  88,  96;  3  Do  G.  &  J.  13;  Story  Eq. 
PI.  §  43. 

a  A  bill  was  filed  to  have  a  mortgage  deed 
recorded,  which  had  been  oniifted  to  be  re- 
corded within  six  months,  in  which  was  a 
general  prayer  for  relief.  A  decree  of  sale  of 
the  mortgaged  premises  was  held  not  to  Iw 
within  the  relief  prayed  by  the  bill.  Chal- 
mers V.  Chambers,  6  Harr.  vV;  J.  2-:)  ;  see 
Chambers  v.  Chalmers,  4  (iill  &  J.  420. 

1  Grimes  v.  French,  2  Atk.  141. 
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title,  the  Court  refused,  under  the  pra^-er  for  general  relief,  to  direct 
an  account  of  the  rents  and  profits  against  the  purchaser,  although  he 
had  stated  by  his  answer  that  he  was  wilUng  to  pa}-  a  fair  rent.^  And 
so,  where  a  bill  was  filed  for  the  specific  performance  of  a  written 
agreement,  and  parol  evidence  was  read  to  prove  a  variation  from  it, 
the  bill  was  dismissed  with  costs  :  the  plaintiff  not  being  allowed  to 
resort  to  the  substantial  agreement  proved  on  the  part  of  the  defend- 
ant.* But  though,  in  general,  a  plaintiflF  can  onl}^  obtain  the  decree  he 
seeks  by  his  bill,  the  case  of  a  plaintiff  in  a  suit  for  tithes  is  difi'erent : 
for  there,  though  a  plaintiff  may  fail  in  establishing  his  right  to  tithes 
in  kind,  he  may  yet  have  a  decree  for  a  modus  admitted  by  the  de- 
fendant's answer.* 

The  rule,  with  regard  to  the  nature  of  the  relief  which  a  plaintiff  may 
have  under  the  prayer  for  general  relief,  was  laid  down  by  Lord  Eldon, 
in  Hiern  v.  Mill.^  His  Lordship  there  said,  that,  as  to  this  point,  "■  the 
rule  is,  that  if  the  bill  contains  charges,  putting  facts  in  issue  that  are 
material,  the  plaintiff  is  entitled  to  the  relief  which  those  facts  will  sus- 
tain, under  the  general  prayer ;  but  he  cannot  desert  specific  relief 
prayed,  and  under  the  general  prayer  ask  specific  relief  of  another  de- 
scription, unless  the  facts  and  circumstances  charged  by  the  bill  will, 
consistently  with  the  rules  of  the  Court,  maintain  that  relief."  ®  In  that 
case,  a  bill  had  been  filed  by  an  equitable  mortgagee  against  the  mort- 
gagor, and  a  person  who  had  purchased  from  him  with  notice  of  the 
incumbrance,  and  it  prayed  an  account,  and  in  default  of  payment  a 
conveyance  of  the  estate ;  a.nd  although  it  charged  the  purchaser  with 

notice,  it  did  not  pray  any  specific  relief  against  him  indi- 
*381     vidually.     *Lord  Eldon,  however,  thought  that  the  relief  asked 

against  him  at  the  hearing  was  consistent  with  the  case  made  by 
the  bill,  and  accordingly  decreed  an  account  to  be  taken  of  what  was 
due  to  the  plaintiflT  by  the  mortgagor  :  to  be  paid  by  the  purchaser,  who 
was  to  have  his  election  to  pay  the  money  and  keep  the  estate.^  And 
so,  in  laylor  v.  Tahrum,'^  where  a  bill  was  filed  against  two  trustees, 
alleging  that  only  one  of  them  had  acted  in  the  trusts,  and  praying 
relief  against  that  trustee  only,  to  which  the  two  trustees  put  in  an 
answer,  admitting  that  they  had  both  acted  in  the  trusts,  Sir  Lancelot 

2  Williams  w  Shaw,  3  Russ.  178,  n.  agreement    specifically  on  his  part.      Ibid. 

8  Legal  V.  Miller,  2  Ves.  S.  299;  see  also  See  also  Gwynn  v.  Lethbrigge,  14  Ves.  585. 

Mortimer  v.  Orcliard,  2  Ves.  J.  243;  Legh  v.  *  Cart  v.  Ball,  1  Ves.  S.  3. 

Haverfield,   5   Ves.   4.r2,    457;    llanburv   v.  s  13  Ves.  119;  see  also  Brown  v.  Sewell, 

Litchfield,  2  M.  &   K.  629,  633.     [But  see  11  Hare,   49,    more  fullv   reported   on   this 

Smith  V.  Wheatcroft,  9  Ch.  Div.  223.]     Al-  point,  17  Jiir.  708;  and  Brooks  v.  Boucher,  3 

though,  in  such  a  case,  the  plaintiff  cannot  N.  R.  279,  ^L  K.,   where  relief  was  granted 

have  a  decree  for  a  different  agreement  from  under  the  general  prayer;  and  Hill  v.  Great 

that  set  up  bv  his  bill,  the  defendant  may  Northern  Railway  Company,  5  De  G.,  M.  & 

have  a  decree'  on  the  agreement,  such  as  he  G.  66;  18  Jur.  685,  wliere  it  was  refused, 

has  proved  it  to  be.     Fife  »'.  (Jlavton,  13  Ves.  6  See  Cassady  «.  Woodbury,  13  Iowa,  113; 

546  ;    1  C.   1'.  Coop.  t.  Cott.  3.51.     The  ohl  [Hall  v.  Fowlkes,  9Heisk.  745;  Lee  v.  Cone, 

course  required  a  cross-bill,   but  the  practice  4    (Joldw.   392;    Miller  v.  .lamison,  9  C.   E. 

now  is  to  decree  a  specific  ])erformance  at  Green,   41  ;    Shannon   v.  Erwin,    11   Heisk. 

tlie  instance  of  the  defendant,  upon  the  offer  337.] 

bv  the  plaintiff  in  his  1  '11  to  perform  the  i  13  Ves.  114,  123. 

•^           ^  2  6  Sim.  281. 
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Shadwell  V.  C.  made  a  decree  against  the  two,  charging  them  both  with 
the  loss  occasioned  by  the  breach  of  trust.  It  is  to  be  observed  that, 
in  order  to  entitle  a  plaintiff  to  a  decree,  under  the;  general  prayer,  dif- 
ferent from  that  specifically  prated,  the  allegations  relied  upon  must 
not  only  be  such  as  to  afford  a  ground  for  the  relief  sought,  I)ut  the}' 
must  have  been  introduced  into  the  bill  for  the  purpose  of  sliowing  a 
claim  to  relief,  and  not  for  the  mere  purpose  of  corroborating  the  plain- 
tiff's right  to  the  specific  relief  pra3'ed  :  otherwise,  the  ('ourt  would  take 
the  defendant  by  sm-i)rise,  which  is  contrary  to  its  princii)les.''  There- 
fore, where  a  vendor  filed  a  bill  for  a  specific  performance,  but,  owing 
to  his  not  being  able  to  make  out  a  title  to  some  part  of  the  property, 
was  unable  to  obtain  a  decree  for  that  purpose,  it  was  held,  that  he 
could  not,  under  the  prayer  for  general  relief,  obtain  an  inquiry  into  the 
management  of  the  property  during  the  time  it  was  in  the  vendee's  pos- 
session, although  the  bill  did  contain  charges  of  mismanagement :  which, 
however,  had  been  introduced,  not  with  the  view  to  ol)tain  compensa- 
tion, but  to  establish  the  fact  of  acceptance  of  the  title  by  the  de- 
fendant.* 

The  principle  upon  which  the  Court  acts,  under  these  circumstances, 
receives  considerable  illustration  from  what  fell  from  Lord  Redesdale, 
in  Roche  v.  Morgell.^  The  bill  in  that  case  stated  various  dealings  be- 
tween the  plaintiff  and  defendant,  imputing  fraud  and  unfair  dealing, 
and  various  usurious  charges,  overcharges  and  mistakes  in  accounts 
delivered,  and  prayed  a  discovery  of  the  several  transactions,  and  a 
general  account,  and  also  general  relief.  To  this  bill  the  defend- 
ant pleaded  a  release  made  by  the  plaintiff' ;  *  and  a  question  *382 
arose,  whether,  if  the  release  appeared  to  be  founded  on  a  vicious 
consideration,  and  was  in  itself  void,  the  Court  could  set  it  aside,  there 
being  no  specific  prayer  for  that  purpose  ;  and  Lord  Redesdale,  in  de- 
livering his  opinion  in  the  House  of  Lords  upon  the  point,  expressed 
himself  as  follows  :  "  It  has  been  objected  that  the  bill  does  not  state 
the  release,  and  pray  that  it  may  be  set  aside.  It  seems  doubtful 
whether  the  release  has  been  put  in  issue  by  the  bill ;  but  whether  it  is 
so  or  not,  if  the  release  appears  to  be  founded  on  a  vicious  considera- 
tion, it  is  in  itself  void,  and  the  Court  need  not  set  it  aside,  but  may 
act  as  if  it  did  not  exist.  The  bill  prays  the  general  account,  and  all 
the  relief  necessary  for  the  purpose  of  obtaining  that  account.  This 
pra3'er  is  sufficient.  It  never  was  thought  of  that  a  bill  for  an  account 
of  fraudulent  dealings  must  specially  pray  that  every  bond,  every  in- 

8  See  the  remarks  of  Sir  W.  Page  "Wood  momorandutn,  and  that  allegation   was  not 

V.  C.  (Lord  Hatherley)  in  Other  v.  Smurth-  sustained  hy  the  proof,  it  was  heUi,  tiiat  the 

waite   L.  R.  5  Eq.  437,  441,  quoted  an<e,  307,  plaintiff  could   not,    under    the    praver    for 

note;  Landis  v.  Olds,  9  Min.  90.  general  relief,  ohtain   compensation  for  nn- 

*  Stevens  V.  Guppy,  3  Kuss.  171,  185;  see  provcinents  upon  tlie  lands,     bniilh  v.  ^nuth, 

also    Ferrabv  v.   Hobson,    2  I'hil.  255,  2.57;  llrcd.Eq.S:!.    On  a  bill  to  re.scind  a  contract, 

Chapman  ». "Chapman,  13  Beav.  308;  15  Jur.  the  Court  cannot  decree  a  specitic  execution. 

265.     So  where  a  hill  was  filed  for  the  specitic  Rochester  e.  Anderson,  Litt.  Sel.  t  a.  146. 
execution  of  a  contract  for  the  purchase  of  6  2  Sch.  &  Lef.  721,  729. 

land  alleged  to  be  evidenced   bv  a  written 
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strument  taken  by  the  defendant  without  sufficient  consideration,  should 
be  set  aside.  The  pra^'er  for  general  relief  is  sufficient  for  the  purpose  ; 
ami  upon  that  pra3'er,  the  Court  may  give  everj'  relief  consistent  with 
the  case  made  by  the  bill,  and  continually  does  give  relief  in  the  man- 
ner specifically  prayed  by  the  bill,  and  sought  for  only  hy  the  pra^-er  for 
general  relief." 

The  rule,  that  the  Court  will  only  grant  such  relief  as  the  plaintiff  is 
entitled  to,  upon  the  case  made  by  the  bill,  is  most  strictly  enforced  in 
those  cases  where  the  plaintiff  relies  upon  fraud.  Accordingly,  it  has 
been  laid  down,  that  where  the  plaintiff  has  rested  his  case  in  the  bill 
upon  imputations  of  direct  personal  misrepresentation  and  fraud,  he 
cannot  be  permitted  to  support  it  upon  any  other  ground  ;  ^  but  if  other 
matters  be  alleged  in  the  bill,  which  will  give  the  Court  jurisdiction  as 
the  foundation  of  a  decree,  the  proper  course  is  to  dismiss  onl}'  so  much 
of  the  bill  as  relates  to  the  case  of  fraud,  and  to  give  so  much  relief  as 
under  the  circumstances  the  plaintiff  ma}'  be  entitled  to.'^ 

It  is  to  be  obsei'ved  that  the  Court  will  not,  in  general,  decree  inter- 
est upon  a  balance,  unless  where  it  is  specifically  asked  for  by  the  bill.^ 
Where,  however,  from  peculiar  circumstances,  interest  was  not  properly 
due  at  the  time  the  bill  was  filed,  and  a  right  to  interest  has  subse- 
quentl}'  accrued,  the  Court  has  directed  interest  to  be  computed, 
although  there  was  no  prayer  to  that  effect  in  the  bill.  Thus,  in 
*383  Turner  V.  Tur?ier,*  interest  was,  by  order  on  *  further  directions, 
directed  to  be  computed  upon  the  balance  in  executors'  hands, 
although  not  pra3'ed  by  the  bill :  because,  at  the  time  the  bill  was  filed, 
there  did  not  appear  to  have  been  any  mone^-  in  their  hands,  and 
the  bill  could  not  advert  to  those  circumstances  which  arose  subsc- 
quentl}'. 

Upon  the  principle  that  the  Court  will  not  grant  a  different  relief  from 
that  pra3'ed  by  the  bill,  it  was  held  by  Sir  John  Leach  V.  C.  that 
where  a  biU  merely  pra3'ed  a  commission  t©  examine  witnesses  abroad,  in 
aid  of  an  action  at  Law,  the  Court  could  not  grant  a  motion  that  the 
plaintiff  might  be  at  libert3'  to  examine  one  of  the  witnesses,  who  had 

1  Wilde  V.   Gibson,    1   H.    L.   Ca.   605  ;  on  the  fip-ound  of  mistake.     [And  see  London 

Glascott  I'.  Lani!;,   2  Phil.  310,  322;  Parr  v.  Chartered  Bank  of  Australia  v.  Lempriere, 

Jewell,  1  K.  &  J.  671;  Luff  v.  Lord,  11  Jur.  L.  K.  4  P.  C.  572;  Hilliard  v.  Eiffe,   L.  R.  7 

N.  S.  50,  L.  C.     [Hickson  v.  Lombard,  L.  R.  H.  L.  39;    Voorheez  v.  Bonestcel,   IG  Wall. 

1   H.   L.   324;  Evre  v.  Potter,  5  How.  342;  16;  Martini-.  Lutkewitte,  50  Me.  58.) 
Hovt  V.  Ilovt,  12  C.  E.  Green,  399.     A7ite,  3  Wevmouth  v.  Bover,  1  Ves.  J.  416,  426. 

328,  n.  2.]    the  use  of  the  word  "  fraud  "  does  ^  i  j'    &  \V.  39,   53,  and    see  Ilollings- 

iiot  brinj;  the  case  within  this  rule,  unless  tlie  worth  v.   Shakeshaft,  14  Beav.  402;  Daven- 

case   (ilk'fjed    is   one    of    fraud    properly   so  port  v.  Stat!<ird,  ib.  319,  334;  2  Do  (1.,  M.  & 

called.      Marshall  v.  Sladdeii,  7  Hare,"428,  G.  901;    Johnson  v.  Prcndergast,  28  Beav 

443;  14  Jur.  106,  109;  M'Calmont  r.  Rankin,  480;  see  also  Llovd  v.  Jones,   12  Sim.  491 

8  Hare,   116;    14  Jur.  475.     [See  (i7ite,  324,  Fry  v.  Fry,  10  Jur.  N.  S.  983,  V.  C.  S.;  and 

n.  8.]  post,    Chap.    XXX.,   Further  Considerntion 

-  Archboldi'.  Commissioners  of  Charitable  [See  Smith  v.  Smith,  4  John.  Ch.  448;  Ben^ 

Bequests  for  Ireland,  2  H.   L.  Ca.  440,  459;  zein   v.  Kobinett,   2  Dev.   Kq.  67;    Smiths. 

Harrison  v.  Guest,  6  De  G.,  M.  &  G.  424,  (iodbold,  4  Strobh.   Eq.   186;  Lee  v.  Pindle 

438;  2  Jur.  N.  S.  911.     In  Read  v.  Cramer,  12  Gill  &  J.  288;  Burts  v.  Beard,   U  Heisk 

1  Green  Ch.  277,  a  bill  was  filed  for  relief  on  472  ;    Shepard  v.   Akers,   2  Tenn.   Ch.   627 

the  ground  of  fraud,  and  relief  was  granted  Infra,  1368,  n.  10.] 
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come  to  this  countrj'  and  was  al)out  to  go  awa}-  again,  de  bene  esse,  but 
said  that  the  bill  might  be  amended  for  that  purpose.^ 

But  although  the  Court  will  not,  und«'r  the  general  i)rayer,  grant  a 
different  relief  from  that  prayed  ])y  the  bill,  yet,  when  it  appears  that 
the  plaintiff  is  entitled  to  relief,  although  it  be  different  from  that  which 
he  has  specifically  prayed,  it  will  sometimes  allow  the  cause  to  stand 
over,  with  liberty  to  the  plaintiff  to  amend  his  bill.'^  This  point  was 
decided  b}'  Lord  Rosslyn,  in  Beaumont  v.  lionltbee,^  in  wliich  case  it 
appears  that,  after  puI)lieation  had  passed,  the  relief  prayed  for  si)ecif- 
icalh'  was  thought  not  to  be  that  to  which  the  plaintiff  was  entitled ;  he 
therefore  applied  for  liberty-  to  amend,  by  adding  an  additional  prayer 
for  relief,  which  was  resisted  upon  the  ground  that  the  answer  put  in 
was  applicable  to  the  specific  relief  alread}'  pra3-ed ;  but,  after  much 
discussion.  Lord  Rosslyn  determined  that  it  was  competent  to  the 
plaintiff  to  amend,  b}'  adding  the  additional  prayer.  In  Palk  v.  I^rd 
Clinton,*  above  referred  to,  it  appeared  at  the  hearing  that  the  plaintiff 
was  not  entitled  to  the  specific  relief  prayed  for,  and  that,  in  order  to 
enable  the  Court  to  grant  the  relief  upon  the  case  made  by  his  bill, 
which  might,  properly,  be  given,  viz.,  a  foreclosure  of  a  mortgage,  it 
would  be  necessarj'  to  bring  an  additional  party  before  the  Court :  an 
order  was  accordingly  made  giving  the  plaintiff  leave  to  amend  his  bill 
b}'  adding  parties  and  praying  such  relief  as  he  might  be  advised. 

The  instances,  however,  in  which  this  will  be  done  are  confined  to 
those  where  it  appears,  from  the  case  made  b}'  the  bill,  that  the  plain- 
tiff is  entitled  to  relief,  although  different  from  that  sought 
*  b}'  the  specific  pra3'er :  where  the  object  of  the  proposed  amend-  *384 
ment  is  to  make  a  new  case,  it  will  not  be  permitted.  Thus, 
where  a  bill  was  filed  for  the  specific  performance  of  an  agreement  for  a 
lease  to  the  plaintiff  alone,  and  it  was  stated,  by  the  defendant's  answer, 
that  the  agi'cement  had  been  to  let  to  the  plaintiff  and  another  person 
jointl}',  but  the  plaintiff  nevertheless  replied  to  the  answer,  and  pi-o- 
ceeded  to  establish  a  case  of  letting  to  himself  alone,  in  which  he  failed  : 
Lord  Redesdale,  upon  application  being  made  to  him  to  let  the  cause 
stand  over,  with  liberty  to  the  plaintiff  to  amend,  by  adding  the  other 
lessee  as  a  party,  said  that  such  a  proceeding  would  be  extremely-  im- 
proper ;  it  was  not  like  letting  a  case  stand  over  to  add  a  party  against 
whom  a  decree  in  a  plain  case  could  be  made,  but  for  the  puipose  of 
making  a  new  case  ;  for  a  new  case  it  would  be  if  founded  on  a  new 
agi-eement.^  In  that  case,  his  Lordship  stated  that  the  ordinary  practice, 
where  a  party  has  mistaken  his  case,  and  brings  the  cause  to  a  hearing 

1  Atkins  V.  Palmer,  5  Mad.  19.  arg.  in  Talk   v.  Lord  Clinton,  12  Yes.  63; 

2  See    Pennock   v.    Ela,    41    N.    H.    189.       see  also  ("nok  r.  JL-irtyn,  2  Atk.  2. 
Where  the  facts  set  forth  in  the  bill  would  *  12  Vcs.  4S,  (;4,  (lii. 

not  authorize  other  relief  than  that  specially  1  Dcniston  v.  Little,  2  Sih.  &  Lcf.  11,  n. ; 

praved  for,  the  praver  will  not  be  aniendotl.  Watts  v.  Hvde,  2  Phil.  401! ;  1 1  .hir.  979  ;  .seo 

Hulsted  V.  Meeker,  3  C.  Iv  Green  (N.  J.),  also  Griyfcs  f.  Stajiloe,  2  Dc  G.  &  S.  572;  13 

1;J6,  1.39.  Jiir.  29;    Phelps  v.   Prothero,  2  De  G.  &  S 

8  5  Ves    48.5,  495;   7  Ves.  .599,  on  a  re-  274;  12  Jur.  733. 
hearing  b}  Lord  Eldon;  stated  on  this  point, 
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nuclei-  such  mistake,  is  to  dismiss  the  bill,  without  prejudice  to  a  new- 
bill  ;  and  this  practice  was  adopted  b}-  him  in  Lindsay  v.  LyfCch,'^  and  is 
in  accordance  with  the  decree  of  Sir  William  Grant  M.  R,  in  Woollman 
V.  Heam,^  and  has  been  subsequenth'  followed  by  Lord  Lyndhurst,  in 
Stevens  v.   Giippy.* 

But  although  the  Court  is  thus  strict  in  requiring  that,  where  the 
plaintiff  prays  specific  relief,  it  must  be  such  as  he  is  entitled  to  from 
the  nature  of  the  case  made  b}'  the  bill,  yet  where  infants  are  concerned 
this  strictness  is  relaxed ;  and  it  has  been  determined,  that  an  infant 
plaintiff  may  have  a  decree  upon  anj^  matter  arising  upon  the  state  of 
his  case,  though  he  has  not  particularl}'  mentioned  or  insisted  upon  it, 
or  prayed  it  by  his  bill.^ 

In  cases  of  charities,  likewise,  the  Court  will  give  the  proper  direc- 
tions, without  any  regard  to  the  propriety  or  impropriety  in  the  prayer 
of  the  information.^ 

It  sometimes  happens  that  the  plaintiff,  or  those  who  advise  him,  are 
not  certain  of  his  title  to  the  specific  relief  he  wishes  to  pray  for ;  it  is, 
therefore,  not  unusual  so  to  frame  the  pra^^er  that,  if  one  species  of 
relief  sought  is  denied,  another  may  be  gi-anted.  Bills  with  a  prayer 
of  this  description,  framed  in  the  alternative,  are  called  bills  with 
*385  a  double  aspect.''  But,  it  seems  that  the  alternative  *  prayer 
must  not  be  founded  on  inconsistent  titles ;  thus,  a  plaintiff 
cannot  assert  a  will  to  be  invalid,  and  at  the  same  time  claim  to  take  a 
benefit  on  the  assumption  of  its  validit}'.^ 

2  2  Sch.  &  Lef.  1.  42.     The  alternative  case  stated  must,  how- 

8  7  Ves.  211,  222.  ever,  be  the  foundation  for  precisely  the  same 

4  3  Russ.  171,  186.  relief.     When  the  prayer  of  a  bill  is  that  the 

5  Stapilton  v.  Stapilton,  1  Atk.  6;  see  Court  will  set  aside  a  contract  on  the  ground 
ante,  p.  77.  of    fraud,    the    plaintiff    cannot    amend    by 

e'Attomev-General  v.  Jcanes,  1  Atk.  355;  substituting  a  prayer,  that  the  Court  would 

see  ante.  p.  14.  either  set  it  aside  on  the  ground  of  fraud,  or, 

7  Bennet  v.  Vade,  2  Atk.  325 ;   Ld.  Red.  if  it  was  valid,  would  enforce  its  specific  per- 

39 ;    Story  Eq.  PI.  §  40,  and  cases  in  note.  formance.    Shields  v.  Barrow,  17  How.  U.  S. 

[There  is  no  inconsistency  in  the  alternative  130;  see  Pensenneau  v.  Pensenneau,  22  Mis.s. 

claim  to  rescind  an  agreement  of  partnership  27. 

because  of  misrepresentation,  and  if  this  can-  [See,  as  to  the  limitations  which  apply  to 
not  be  done,  for  a  dissolution  of  the  partner-  a  bill  with  a  double  aspect.  Lloyd  v.  Brew- 
ship  and  settlement  thereof.  Bagot  ?'.  Easton,  ster,  4  Paige,  537;  Wilkinson  r.  Dobbie,  12 
7  Ch.  Div.  1.  An  alternative  prayer  does  Blatchf .  298,  302 ;  Collins  i'.  Knight,  3  Tcnn. 
not  render  a  bill  multifarious.  Kilgour  i'.  Ch.  183;  Terry  v.  Rosell,  32  Ark.  478,  492; 
New  Orleans  Gas  Light  Co.,  2  Woods.  144.]  Polhemus  v.  Emson,  29  N.J.  Eq.  583;  Micou 
If  the  plaintiff  doubts  his  title  to  the  relief  he  v.  Asliurst,  55  Ala.  607.] 
wishes  to  prav,  the  bill  should  be  framed  A  prayer,  assigning  several  reasons  for 
with  a  double'  aspect,  so  that,  if  the  Court  vacating  a  deed,  is  considered  as  so  rnanv 
should  decide  against  him  in  one  view  of  the  separate  prayers,  and  if  one  reason  be  valid, 
case,  it  mav  yet  afford  him  assistance  in  an-  it  is  error  to  reject  the  whole  praver.  Ameri- 
other.  Coltdn  v.  Ross,  2  Paige,  396;  Lloyd  can  Exchange  Bank  v.  Inloes,  7  Md.  .380.  In 
V.  Brewster,  4  Paige,  537  ;  Cooper  Eq.  PI.  14 ;  New  York,  legal  redress  and  equitable  relief 
M'Connell  r.  M'Connell,  11  Vt.290;  Strange  may  be  demanded  in  the  same  complaint; 
t».  Watson,  11  Ala.  324:  Shields  v.  Barrow,  and  either,  or  both,  if  the  circumstances  of 
17  How.  U.  S.  130;  Gcrrish  v.  Towie,  3  the  case  permit,  may  be  afforded  by  the 
Gray,  86,  87;  Murphv  v.  Clark,  1  Sm.  &  ^f.  Court.  New  York  Ice  Co.  v.  N.  W.  Ins.  Co., 
Ch.''221;  Stein  v.  Robertson,  30  Ala.  286;  23  N.  Y.  357;  but,  in  order  to  entitle  a  party 
Walker  v.  Devereaux,  4  Paige,  229  ;  Foster  to  one  or  the  other,  lie  must  ask  it  specifically 
».  Cook,  1  Hawks,  509;  Lingan  v.  Ilender-  in  his  complaint.  Stevenson  v.  Buxton,  15 
son,  1  Bland,  2.52 ;  Pleasants  v.  (ilasscock,  1  Ab.  Pr  355. 

Sm.  &  M.  17,  24.  25;  Kibler  v.  Whiteman.  2  i  Wright  v.  Wilkin,  4  De  G.  &  J.  141; 

Ilarr.  401;   Foulkcs  v.  Davies,  L.  R.  7  Eq.  see  also  Rawlings  v.  Lambert,  1  J.  &  H.  458; 
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It  is  a  principle  of  Equity,  tli:it  a  person  seeking  relief  in  Ecjuity 
must  himself  do  what  is  equitable  •,^  it  is  therefore  required,  in  many 
cases,  that  a  plaintiff  should,  by  his  bill,  offer  to  do  whatever  tlu;  Court 
may  consider  necessary  to  be  done  on  his  part  towards  niakinf  the 
decree  which  he  seeks  just  and  (Hinitable,  with  regard  to  the  other 
parties  to  the  suit.  Upon  this  principle,  where  a  bill  is  filed  to  compel 
the  specific  performance  of  a  contract  by  a  defendant,  the  plaintilf 
ought  by  his  bill  to  submit  to  perform  the  contract  on  his  part ;  and  it 
is  to  be  observed,  that  the  effect  of  such  submission  will  ])e  to  entitle  a 
defendant  to  a  decree,  even  though  the  plaintiff  should  not  be  able  to 
make  out  his  own  title  to  relief,  in  the  form  pra^-ed  by  his  bill.'' 

Upon  the  same  principle,  it  was  formerly  required,  that  a  bill  for  an 
account  should  contain  an  offer  on  the  part  of  the  plaintiff  to  pay  the 
balance,  if  found  against  him  ;  but  it  seems  that  such  an  offer  is  not  now 
considered  necessary.^  And  so,  wdiere  a  surety  brought  an  action  upon 
an  indemnity  bond  against  his  principal,  to  recover  moneys  w'hich  he 
had  been  compelled  to  pa}^  on  his  account,  and  the  principal  filed  a 
bill  in  Equity  for  an  injunction,  and  to  have  the  bond  delivered 
up  to  be  cancelled,  suggesting  *  fraud,  but  without  offering  to  *386 
indemnify  the  defendant,  the  Court  of  Plxchequer  thought,  that 
the  want  of  an  offer  in  the  bill  to  make  satisfaction,  was  fatal  to  the 
bill,  and  allowed  a  demurrer,  which  had  been  put  in  bj'  the  defendant.' 

In  like  manner  it  has  been  held,  that  a  mortgagor  cannot  make  a 
mortgagee  a  part}'  to  a  bill  in  respect  of  his  mortgage  estate,  without 
offering  to  redeem  him.^ 

It  is  upon  the  same  ground  that  Courts  of  Equity,  in  cases  where 
a  contract  is  rendered  void  by  a  statute,  require  that  a  bill  to  set 
aside  such  contract  should  contain  an  offer  on  the  part  of  the  plaintiff 
to  pay  to  the  defendant  what  is  justly  due  to  him.  Thus,  where  a 
bill  was  filed,  praying  that  an  instrument  or  security  given  for  an  usur- 
ious conside^ation  (and  void  under  the  usur}'  laws  then  in  force)  might 
be  delivered  up  to  be  cancelled,  the  only  terms  upon  which  a  Court  of 

Marsh  v.  Keith,  1  Dr.  &  S.  342;  Thomas  v.  I'ahnor,  11  Gill  &  J.  426  ;  IlaUhcr  v.  Hatcher, 

Hobler,   8   Jur.   N.   S.   125,    L.  C. ;    Lett  v.  1  McMullan  Ch.  ;ni. 

Parrv,  1  H.  &  M.  517 ;  Onions  v.  Cohen,  13  ^  Columbian  (lovernment   v.   Rothschild, 

W.  ii.  420,  V.  C.  W. ;  Davies  v.  Ottv,  2  De  1  Sim.  94,  103;   Clarke  v.  Tip|)inf;,  4  Beav. 

G.,  .J.  &  S.  238.     [Nor  file  a  bill  asking  the  588,  593;  Barker  v.  Walters.  8  Biav.  92,  90; 

cancellation  of  a   mortgage,   or   to   redeem.  Toulniin  r.  Reid,  14  Beav.  499,  505 ;  Inmaii 

Micou  V.  Ashurst,  55  Ala.  007.]     Alternative  v.  Wearing,  3  De  G.  &  S.  729,  733;  Wells  v. 

relief  cannot  be  praj'ed  against  one  defendant  Strange,  5  Geo.  22. 

in  case  relief  cannot  be  obtained  against  an-  i  (Jodbolt  v.  Watts,  2  Anst.  543. 

other  defendant.     Clark  v.   Lord  Rivers,  L.  2  Dalton    v.    Hayter,    7    Beav.    313,    319; 

R.  5  Eq.  91.    [But  see  now,  nnder  Judicature  Inman    v.    Wearing.    3    De    G.    &    S.   729; 

Act  and   Rules  of   Court  of    1875,   Child  i".  Attornev-General    r.   Hardv,   1    Sim.   N.  S. 

Stenning,  7  Ch.  Div.  413.]  338,  355;    15  Jur.  441;  Kneliell  i".  White,  -2 

2  Bates  V.  Wheeler,  1  Scam.  54;  Cooper  v.  Y.  &  C.  Ex.  15.  20.  If  the  i)ill  does  not  con- 
Brown,  2  .M'Lean,  495;  Dougherty  v.  Hump-  tain  an  offer  to  account,  and  the  decree  docH 
son,  2  Blackf.  273.  not  direct  plaintiff  to  pay  wiiat  may  l>e  due 

8  Fife  V.  Clayton,   13  Ves.  546;  1  C.  P.  to  defendant,  the  Court  cannot  at  the  further 

Coop.  t.  Cott.  351;   Green  v.  Covillaud,   10  hearing  make  such  an  order.     Hollis  v.  Biil- 

Cal.  317;    McKlerov  v.  Tulane,  34  Ala.  78;  pett,  13  W.  R.  492,  V.  C.  K. 
Bell   V.  Thompson,"  34   Ala.  633;   Oliver  v. 
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Eqtiity  would  interfere  were  those  of  the  plaintiff  pa3'ing  to  the  defend- 
ant what  was  bond  Jide  due  to  him,^  and  where  the  plaintitf  did  not  offer 
tx)  do  so  b}'  his  bill,  a  demurrer  was  allowed.^  It  seems  that  there  is 
no  difference,  in  this  respect,  between  a  cross-bill  and  an  original  bill.^ 
The  course  of  proceeding  in  bankruptcy,  however,  differs  from  that  in 
Courts  of-P2quity  ;  for  the  rule  in  bankruptcy  is,  that  a  debt  made  void 
b}'  statute  is  void  altogether,  and  cannot  be  proved  :  because  the  cred- 
itor has  no  legal  remedy  by  which  he  can  recover ;  and  unless  the 
assignees  and  creditors'voluntarily  consent  to  the  payment  of  what  is 
really  due,  neither  the  Court  of  Bankruptcy  nor  the  Lord  Chancellor,  or 
Lords  Justices,  have  power  to  order  it ;  and  applications  of  this  nature 
have  frequently  been  refused.^ 

It  is  a  rule  in  Equity,  that   no  person  can  be  compelled  to  make 

a  discovery  which  may  expose  him  to  a  penalty,  or  to  any  thing 
*387     *  in  the  nature  of  a  forfeiture.     As,  however,  the  plaintiff  is,  in 

many  cases,  himself  the  only  person  who  would  benefit  by  the 
penalty  or  forfeiture,  he  ma}',  if  he  pleases  to  waive  that  benefit,  have 
the  discovery  he  seeks. ^  The  effect  of  the  waiver,  in  such  cases,  is  to 
entitle  the  defendant  (in  case  the  plaintiff  should  proceed  upon  the  dis- 
covery which  he  has  elicited  by  his  bill,  to  enforce  the  penalty'  or  for- 
feiture) to  come  to  a  Court  of  Equity  for  an  injunction  :  wliich  he  could 
not  do  without  such  an  express  waiver.^ 

It  is  usual  to  insert  this  waiver  in  the  pra3'er  of  the  bill,  and  if  it  is 
omitted  the  bill  will  be  liable  to  demurrer.  Upon  this  ground,  where 
an  information  was  filed  by  the  Attorney-General,  to  discover  copyhold 
lands,  and  what  timber  had  been  cut  down  and  waste  committed,  and 
the  defendant  demurred,  because,  although  the  discovery  would  have 
exposed  the  defendant  to  a  forfeiture  of  the  place  wasted  and  treble 
damages,  the  Attornej'-General  had  not  waived  the  forfeitures,  the  de- 

8  It  is  afjainst  conscience  that  the  borrower  Scott  v.  Nesbit,  2  Bro.  C.  C.  fi41,  649;  2  Cox, 

should  have  full  relief,  and  at  tlie  same  time  183  ;  Whitniore  r.  Francis,  8  Pri.  016.   [Where 

pocket   tlie   money,   which   may   have    been  the  plaintiff  was  unable  to  fultil  an  oflfer  upon 

granted   at   his  own   mere   solicitation.     He  which  the  decree  had  been  founded,  the  bill 

who  seeks  equity  at  the  hands  of  a  Court  of  was  dismissed,  but  without  prejudice.    Lanp;- 

Equity,   mav  well  be  required  to  do  equity.  ton  v.  Waite,   L.  R.  4  ('h.  App   402.     And 

1  Story  Eq.  Jur.  §  301;  Fonb.  Eq.  B.  1,  ch.  see  where  the  bill  is  tiled  after  judj^^ment  at 

1,  §  3,"note  (A);  Jordon  v.  Trumbo,  6  Gill  &  Law  for  a  reduction  of  the  usurv.    Chester  v. 

.7.  103;  Crawford  v.  Harvey,  1   Blackf.  382;  Apperson,  4  Heisk.  639,  6.^3.]  " 

M'l'aniclls  v.  Barnum,  5  Vt.  279;  Fanning  &  Mason  v.  Gardiner,  4  Bro.  C.  C  ed.  Belt, 

V.  Dunham,  5  John.  Ch.  142,  143.  144;  Camp-  438,  n.;  Story  Kq.  PI.  §  630. 

bell    V.    Morrison,    7    Paige,    158;    Judd    v.  6  Kx  parte  Thompson,  1  Atk.   125;    Kx 

Seaver,    8    Paige,    548;    Cole   v.    Savage,    1  /J(1?-((^  Skip,  2  Ves.  S.  489 ;  Kx  parte 'iAa.\.\wr 

Clarke,  482.     A  ('ourt  of  Equity  will  not  aid  3  Ves.  373;  Kx  parte  Scrivener,  3  V.  &  B. 

a  plea  of  usury,  at  Law,  by  compelling  a  dis-  14;  Archbold's  ]5ankruptcy,  110. 

covery,  unless  the  debtor,  in  his  bill,  tenders  i  In   Mason  v.   Lake,   2    Bro.  P.   C.  ed. 

the  sum  actually  borrowed.     Tupper  v.  Pow-  Toml.  495,  497.  leave  aj)i)ears  to  have  been 

ell,  1  John.  Ch.  439;   Rogers  v.   Rathbun,   1  given  to  amend  a  bill,  by  waiving  penaltie.s 

Jolin.  Ch.  367.     So  the  Court  will  not  allow  and  forfeitures,  after  a  demurrer  upon  that 

an  answer  to  be  amended  for  the  purpose  of  ground     allowed.      See     lJiiite<l     States    of 

Fctting  up  the  defence  of  usury,  unless  tiie  America  v.  McRae,   L.   R.   4  Kq.   327,  333, 

defendant  consents  to  pay  the  amount  actu-  338-340;  S.  C.   L.   R.   3  Ch.  Ap.  79;  Attor- 

ally  due.     Fulton  Bank  v.   Beach,  1  Paige,  ney-General  v.  Vincent,  Bunb.  192. 

429.  "^  Ivord  Uxbridge  v.  Staveland,  1  Ves.  S. 

*  Mason  v.  Gardiner,  4  Bro.  C.  C.  436;  56. 
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murror  was  allowed.^  And  so  it  lipas  been  held,  that  a  doinurror  will  lio 
to  a  bill  by  reversioner,  for  a  discovery  of  an  assignment  of  a  lease 
without  license,  if  it  does  not  expressly-  waive  the  forfeiture,*  Upon 
the  same  principle,  if  a  rector  or  impropriator,  or  a  vicar,  file  a  bill  for 
tithes,  be  must  waive  the  penalty  of  the  treble  value,  to  which  he  is  en- 
titled by  the  statute  of  2  &  3  Edward  VI.  :  otherwise,  his  liill  will  be 
liable  to  demurrer.^  It  seems,  however,  that  if  the  Ijill  pray  an  account 
of  the  single  value  of  the  tithes  onl}",  such  a  prayer  will  amount  to  an 
implied  waiver  of  the  treble  value,  and  that  an  injunction  ma}'  be  granted 
against  suing  for  the  penalty  of  the  treble  value,  as  well  upon  this  im- 
plied waiver  as  upon  the  most  express."  It  is  to  be  observed  also,  tliat 
if  the  executor  or  administrator  of  a  parson  bring  a  bill  for  tithes,  he 
need  not  offer  to  accept  the  single  value,  as  the  statute  of  Edward  VI. 
does  not  give  to  such  persons  a  right  to  the  treble  value. '^ 

And  it  seems,  that  if  a  plaintiff  has  made  a  gratuitous  offer  by  his 
bill,  he  cannot  afterwards  withdraw  it ; '  but  it  is  in  the  discretion  of  the 
Court  whether  or  not  to  enforce  it.® 

Where  no  account,  payment,  conveyance,  or  other  direct  relief  is 
sought  against  a  party  to  a  suit,  who  is  not  an  infant,  this  por- 
tion *  of  the  bill  may  also  contain  a  prayer  that  such  part)',  upon     *388 
being  served  with  a  copy  of  the  bill,  may  be  bound  by  all  the 
proceedings  in  the  cause. ^ 

For  the  purpose  of  preserving  the  property  in  dispute  pending  a  suit, 
or  to  prevent  evasion  of  justice,  the  Court  either  makes  a  special  order 
on  the  subject,  or  issues  a  provisional  writ :  such  as,  the  writ  of  injunc- 
tion to  I'estrain  the  defendant  from  proceeding  at  Common  Law  against 
the  plaintiff,  or  from  committing  waste,  or  doing  any  injurious  act ;  the 
writ  of  ne  exeat  regno,  to  restrain  the  defendant  from  avoiding  the  plain- 
tiffs demands  bj'  quitting  the  kingdom  ;  or  other  writ  of  a  similar  nature. 
When  a  bill  seeks  to  obtain  the  special  order  of  the  Court,  or  a  provi- 
sional writ  for  any  of  these  purposes,  a  pra3-er  for  the  order  or  particular 
writ  which  the  case  requires  should  be  inserted,  and  the  bill  is  then 
commonl)'  named  from  the  writ  so  prayed  :  as,  an  injunction  bill,  or  a 
bill  for  a  writ  of  ne  exeat  regno. ^ 

As  a  general  rule,  the  Court  will  not  grant  an  injunction,  unless  ex- 
pressly prayed  by  the  bill.^  A  prayer  for  general  relief  will  not  be 
sufficient  to  authorize  it :  *  for,  as  against  the  general  words,  the  defend- 
ant might  make  a  different  case  than  he  would  against  a  prayer  for  an 

8  Attomev-General ».  Vincent,  Bunb.  192.  420;  Kendall  v.  Marstcr-s,  2  De  G.,  F.  &  J. 

<  Lord  Uxbridffc  v.  Staveland,  1  Ves.  S.  200. 
56.  '•»  Knight  V.  Bowvcr,  2  De  G.  &  J.  421, 

6  Ld.  Red.  195;  Anon.,  1  Vem.  60.  447;  4  Jur.  N.  S.  56'J. 

6  Wools  V.  Walley,  1  Anst.  100.  i  Order  X.  11;  see  post,  Chap.  VII.  §  1. 

7  Anon.,   1  Vern.'  60;  see  also  Attorney-  2  j^.  Ked.  46. 

General  ('.  Vincent,  w6j  4-u/J.  8  Savory  r.   Dyer,   Amb.  70;  Walker  r. 

8  Pellv  i>.  Wat  hen,  7  Hare,  371;  14  Jur.  Devereaux,  4  Faiire.  248;  Lewiston  Falls 
9.  13;  Potter  v.   Waller,  2  De  G.  &  S.  410,       Manuf.  Co.  u.  Franklin  Co..  54  .Maine,  402. 

■1  Wright  V.  Atkyns,  1  V.  &  B.  .Wi.  314. 

371 


*389  THE  BILL. 

injunction.^  It  seems,  however,  that  there  are  exceptions  to  this  nile  ; 
and  that,  in  some  cases,  the  Court  will  grant  an  injunction,  though  not 
praj-ed  for.® 

It  is  to  be  observed,  that  the  rule  not  to  grant  an  injunction,  unless 
especiall}^  pra3ed,  applies  only  to  cases  where  it  is  required,  provision- 
ally, until  the  hearing ;  but  that  after  decree,  the  Court  will  interpose 
by  injunction,  although  it  is  not  asked  for  by  the  bill.'' 

Where  an  injunction  is  sought,  not  as  a  provisional  remedy  merely, 
but  as  a  continued  protection  to  the  rights  of  the  plaintitf,  the  praj'er 
of  the  bill  must  be  framed  accordingly.^ 

The  prayer  for  ne  exeat  regno  resembles  mutatis  mutandis,  that  for  an 
injunction.^  But,  though  it  is  usual,  it  is  not  necessary  that  the 
*389  bill  should  pray  the  writ,  as  the  intention  to  go  abroad  may  *  arise 
in  the  progress  of  the  cause  ;  and  if,  when  the  bill  is  filed,  the 
defendant  does  not  intend  to  leave  the  kingdom,  it  would  be  highly  im- 
proper to  pray  the  writ :  as  a  groundless  suggestion  that  the  defendant 
means  to  abscond  would  press  too  harshly,  and  would  also  operate  to 
create  the  very  mischief  which  the  Court,  in  permitting  the  motion  for 
it  to  be  made  without  notice,  means  to  prevent.^  In  the  case,  however, 
of  Sharp  v.  Taylor^^  where  the  plaintiff  knew,  at  the  time  of  the  fiUng 
of  the  bill,  that  the  defendant  was  going  abroad.  Sir  Lancelot  Shad- 
well  V.  C.  refused  to  grant  a  writ  of  ne  exeat  regno ^  in  consequence  of 
its  not  having  been  prayed  for  by  the  bill.^ 

In  addition  to  the  particulars  already  mentioned  as  necessary  parts  of 
a  biU,  the  bill  should  also,  in  the  heading,  be  expressed  to  be  between  the 
intended  plaintiffs  and  defendants  ;  the  names  of  the  defendants  should 
be  repeated  at  the  end,  as  defendants  to  the  bill ;  *  and  a  note  should  be 
appended  of  the  name  and  address  of  the  plaintifTs  solicitor  and  agent, 
or  of  the  plaintiffs  name  and  place  of  abode,  where  he  sues  in  person.^ 

8  Savory  v.  Dyer,  ubi  snip.     In  cases  where  9  Upon  the  same  bill,  a  ne  exeat,  as  well 

the  writ  of 'injunction  is  sought,  it  should  not  as  an  injunction,  may  be  granted.    Brj'son  ». 

only  be  included  in  the  prayer  for  relief,  but  Petty,  1  Bland,  182. 

also  in  the  praver  for  process.     Wood  v.  Bra-  i  Collinson  v. ,  18  Ves.  353;  Moore  v. 

dell,  3  Sim.  273;  Union  Bank  v.  Kerr,  2  Md.  Hudson,    6  Mad.  218;  Earned  v.  Laing,   13 

Ch.  400.  Sim-  255;  6  Jur.  1050;  7  Jur.  383;  Ilowkins 

6  Blomfield  v.  E.yre,  8  Beav.  250,  259.  v.  Howkins,  1  Dr.  &  S.  75;  6  .Jur.  N.  S.  490. 
[And  the  bill  may  be  amended  by  adding  the  2  n  gim.  50;  and  see  remarks  on  that  case 
necessary   praver.     Jacob   v.    Hall,  12   Ves.  in  Barned  v.  Laing,  ubi  sup. 

458;  Wood  v.  ^eadell,  3  Sim.  273.]  3  Ld.  Red.  4f;,  47;  StorvEq.Bl.  §  43,  and 

7  Wright  V.  Atkvns,  ubi  sup.;  Paxton  ».  notes;  see  Darkv  r.  Nicholson,  1  Dr.  &  War. 
Douglas,  8  Ves.  520;  Jackson  v.  Leaf,  1  J.  66;  2  Dr.  &  War.  86;  1  Con.  &  L.  207,  for 
&  W .  229,  232;  Clarke  v.  Earl  of  Ormond,  the  principles  ui)on  which  the  Court  acts  in 
Jac.  122;  Revnell  v.  Sprve,  1  De  G.,  M.  &  granting  writs  of  nt  exeat  rci/no;  and  see 
G.  600,  690;  and  see  post,  ChsLTp.  XXXVI.  /re-  post,  Chap.  XXXVIII.  Writ  ofne  exeat, 
junctions.  *  The  words,  "out  of  the  jurisdiction,"  oi 

8  Ld.  Red.  47;  and  soeposf,  Chap.  XXXVI.  "  to  be  bound  upon  service  of  a  copy  of  the 
§  3.  [But  the  omission  of  the  proper  prayer  bill,"  should  be  added  after  the  name  of  a c.e- 
is  matter  of  form,  and  may  be  amended  at  the  fendant  who  is  abroad,  or  who  is  merely  a 
hearing.  African  Methodist  Episcopal  Church  formal  party. 

V.  Conover,  12  C.  E.  Green,  157.     And,  per-  6  Ord.   LX.   2,    and   Sched.  A.;  see  also 

haps,  a  final  injunction  may  be  obtained  un-  Ord.  III.  2,  3,  5,  a,ndpost,  p.  397.  Forfomis, 

der  the  prayer  for  general  relief.     Walker  v.  see  Vol.  III. 
Devereaux,  4  Paige,  229,  248.] 
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The  branch  of  the  Court  to  which  the  cause  is  to  be  attached,  must  also 
be  marked  on  the  bill,  previous  to  its  being  filed. ° 

8.   Prayer  for  Process.'' 

The  next  part  of  the  bill  consists  of  the  prayer  for  process  :  *  it  has 
before  been  stated  that  where  no  account,  payment,  conveyance,  or 
other  direct  relief  is  sought  against  a  party  to  a  suit,  who  is  not  an  in- 
fant, the  plaintiff  is  now  enabled,  if  he  thinks  fit,  to  pray  by  his  bill 
that  such  a  party,  upon  being  served  with  a  copy  of  the  bill,  may  be 
bound  by  all  the  proceedings  in  the  cause ;  ®  but  with  respect  to  all 
other  defendants  the  process  prayed,  in  ordinary  cases,  is  a  writ 
of  subpoena ;  and  this  part  of  the  prayer  is  *  commonly  as  fol-  *390 
lows  :  "  May  it  please  your  Lordship,  the  premises  considered, 
to  grant  unto  your  orator  his  Majest^-'s  most  gracious  writ  [or  writs] 
of  subpoena,  to  be  directed  to  the  said ,  and  to  the  rest  of  the  con- 
federates, when  discovered,  thereby  commanding  them,  and  every  of 
them,  at  a  certain  day,  and  under  a  pain  therein  to  be  limited,  person- 
ally ^  to  be  and  appear  before  your  Lordship  in  this  honorable  Court ; 
and  then  and  there,  full,  true,  direct,  and  perfect  answer  make  to  all 
and  singular  the  premises  ;  and  further  to  stand  to,  perform,  and  abide 
such  further  order,  direction,  and  decree  therein,  as  to  your  Lordship 
shall  seem  meet.     And  your  orator  shall  ever  pray,"  &c.^ 

It  is  to  be  observed,  that  the  above  words  are  not  usually  inserted  in 
the  draft  by  the  draftsman  who  prepares  the  bill,  although  they  must 
be  added  when  the  bill  is  engrossed.  The  draftsman,  however,  gen- 
erally writes  a  direction,  in  the  margin  of  the  draft,  for  the  insertion  of 
this  prayer,  specifying  the  names  of  the  persons  against  whom  process 
is  to  be  prayed  ;  and  care  must  be  taken  in  so  doing  to  insert  the 
names  of  all  the  persons  who  are  intended  to  be  made  defendants  ; 
because  it  has  been  held  that  the  mere  naming  of  a  party  in  a  bill,  with- 
out pra^'ing  process  against  him  as  a  defendant,  is  not  to  be  considered 
as  making  him  a  party, ^  even  where  he  is  out  of  the  jurisdiction  of  the 

6  Ord.  VL  1;  seejiost,  p.  397;  and  form  of  2  Hind.  17. 

bill,  Vol.  III.  ^  Story  Kq.  PI.  §  441     A  person  whom  tlie 

7  The  bill  used  to  conclude  in  England  with  bill  prays  to  be  made  a  party,  does  not  tliere- 
an  elaborate  prayer  for  process ;  but  all  that  is  by  become  a  party;  to  make  him  sudi,  pro- 
now  required  in' the  present  English  practice  cess  must  be  issued  and  served  upim  him. 
is,  that  tlie  names  of  the  defendants  should  Vie  Bond  v.  Hendricks,  1  A.  K.  Marsh.  5'J4;  sue 
set  forth,  and  a  note  appended  with  the  Huston  v.  M'Clarty,  3  Litt.  274;  Verpianck 
names  of  the  solicitors  for  tiie  plaintiff.  In  v.  Merc.  Ins.  Co.,  2  I'aipe,  438;  Lvle  v. 
New  Hampshire,  the  prayer  for  process,  un-  Bradford,  7  Monroe,  113  ;  [Windsor  r.  Wind- 
less some  special  process  or  order  shall  be  re-  sor,  2  Dick.  707;  Fawkes  v.  Pratt.  1  P.  W . 
quired,  mav  be  omitted.  Rule  of  Chancery,  593;  Hoyle  v.  Moore,  4  Ired.  Eq.  17."); 
3,  38N.  li.  605.  The  want  of  a  praver  for  Dohertv  v.  Stevenson,  1  Tenn.  Ch.  518. 
process  renders  the  bill  defective  in  New  And  if  it  is  sought  to  sue  a  party  as  an  in- 
Jersey.  Wright  «. Wright,  4  Halst.  (^h.  (N.  J).  dividual  and  in  a  representative  capacity,  the 
153;  see  Segee  v.  Thomas,  3  Biatchf.  C.  C.  11.  bill  sh<.uld  state  the  facts,  and  pray  pnM-es.^ 

8  See  Belknap  v.  Stone,  1  Allen,  572.  against  the  defendant  in  both  capacities,  nther- 

9  Order,  23d  August,  1841.  wise  he  will  beheld  to  be  a  party  oniy  in  the 
1  In   the   case  of  a  corporation  a  proper      character  in  which  process  was  pr.iyed  against 

form  would  omit  the  word  "  personaljv,"  and  him.  Carter  r.  Iiigraliam,  43  Ala.  78.  A  de- 
after  the  word  "ayipear,"  in  this  line,  insert  murrcr  will  lie  t<>  a  bill  containing  no  prav.T 
"according  to  law."     1  HofE.  Ch.  53.  for  process.     Wright t-.  Wnght,  4  Halst.  Ch. 
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Court.'*  Some  doubt  appears  to  have  been  throwu  upon  the  last  propo- 
sition by  the  decision  of  Sir  J,  Leach  V.  C.  in  Haddock  v.  Thomlin- 
son,^  in  which  his  Honor  expressed  an  opinion  that  where  a  party 
interested  in  the  subject  of  a  suit  is  charged  by  the  bill  to  be  out  of  the 
jurisdiction  of  the  Court,  but  is  not  named  in  the  prayer  for  process, 
the  omission  will  not  render  the  record  defective  ;  although  it  is  usual 
and  convenient  that  process  should  be  prayed  against  them,  in  order 
that  if  they  come  within  the  jurisdiction,  process  may  issue  against 
them  without  amending  the  bill.  In  a  subsequent  case,  however, 
before  Sir  C.  Pepys  M.  R.  the  point  again  came  under  the  notice  of 
the  Court,  when  his  Honor,  —  after  referring  to  a  manuscript  report  of 
another  case  before  Sir  J.  Leach,®  in  which  that  learned  Judge  had 

said,  that  it  was  not  enough  to  state  that  persons  who,  in  respect 
*391     of  interest,  were  necessary  parties,  *  were  out  of  the  jurisdiction, 

but  that  the  bill  must  go  on  to  pray  process  against  them, —  said 
that  he  was  of  opinion  that  the  principle  of  the  manuscript  case  ought 
to  be  followed,  and  therefore  allowed  a  demurrer  which  had  been  taken 
ore  tenns  for  want  of  a  necessary  party,  who  had  been  charged  to  be  out 
of  the  jurisdiction,  but  against  whom  no  process  had  been  prayed  when 
he  should  come  within  it.^ 

If  the  defendant  be  a  peer  of  the  realm,  or  entitled  to  the  privilege 
of  peerage,  he  has  a  right  before  a  subpoena  is  issued  against  him,  to  be 
informed,  by  letter  from  the  Lord  Chancellor,  of  the  bill  having  been 
filed  ;  this  letter  is  called  a  letter  missive,  and  must  be  accompanied  by 
a  copy  of  the  bill.  In  consequence  of  this  privilege  of  peerage,  the 
practice  is,  that  in  all  cases,  where  peers  are  defendants,  the  usual 
prayer  for  process  is  preceded  by  a  prayer  for  a  letter  missive,  in 
the  following  words:  "May  it  please  your  Lordship  to  grant  unto 
your  orator  your  Lordship's  letter  missive,  to  be  directed  to  the  said 
Earl   of ,  directing   him   to   appear  and   answer  your   oratoi-'s 

143.    But  not  a  general  demurrer.    Boon  v.  parties,  by  showing  them  to  be  without  the 

Pierpont,  1  Stew.  Eq.  ".]  Bvthe  former  prac-  jurisdiction  of  the  Court,  or  that  they  cannot 

tice  in  New  York,  parties  niight  be  treated  as  be  joined  without  ousting  the  jurisdiction  of 

defendants,  bva  clear  statement  in  the  bill  to  the  Court  as  to  the  other  parties.     And  as  to 

that  effect,  without  praying  the  sitbpcena.  The  persons  who  are  without  the  jurisdiction,  and 

reason   given  was,    that   in    that    State   the  may  probably  be  made  parties,  the  bill  may 

subprena   was  issued   of    course,  and   that  a  pray,  that  process  may  issue  to  make  them 

formal  prayer  was  unnecessary  to  entitle  the  parties  to  the  bill,  if  they  sliould  come  within 

plaintiff  to  process.  Brasher  v.  Van  Cortlandt,  the  jurisdiction."     The  i-iA  Rule  is  as  follows  : 

2   John.   Ch.  245;  Elmendorf  v.   Delancy,  1  "The  prayer  for  pr(x;ess  of  subpmnn  in  the 

Hopk.  555.     [Ante  286,  n.  4  and  5.]  bill  shall  contain  the  names  of  all  the  defend- 

*  Windsor  v.  Windsor,  2  Dick.  707.  ants  named  in  the  introductory  part  of  the 

6  2  S.  &  S.  219.  bill,  and  if  any  of  them  are  known  to  be  in- 

6  Manos  v.  De  Tastet.  fants  under  age,  or  otherwise  under  guardian- 

1  Taylor  v.   Fisher,   Roll's    Sittings   after  ship,  i^hall  state  the  fact,  so  that  the  Court 

nil.  Term,  1835,  MS.;  see  Storv  Eq.  PI.  §44  may  take  order  thereon  as  justice  may  re- 

and  note;  Mitford  Eq.  PI.  bv  Jeremv,  ]fi5;  (|uire,  ujion  the  return  of  the  process.     If  an 

Miiligan  v.  Milledge,  .3  Cranch,  220;  Lavihart  injunction,  or  writ  of  ne  exeat  reijno,  or  any 

V.  Keillv,  3  Desaus.   590.     The   22d   Equity  other  special  order  pending  the  suit  is  asked 

Uule   of  the  Supreme  Court   of   the   United  for  in  the  prayer  for  rehef,  that  shall  be  sufli- 

States,    .January  Term,   1842,  has  provided,  cient,   without   repeating  the    same    in  the 

that '•  If  anv  persons,  other  than  those  named  prayer  for  process."     Provision  is  made  for 

as  defendants  in  the  bill,  shall  ap^pear  to  be  service  of  notice  on  defendants  residing  out 

necessary  or  proper  parties  thereto,  the  bill  of  the  Commonwealth,  in  the  rules  for  the  Reg. 

shall  aver  the  reason  why  they  are  not  made  of   Prac.  in  Chan.,  in  Massachusetts,  Rule  5. 
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said  bill,  or  in  default  thereof,  his  Majesty's   most  gracious  writ   of 
subpoena,"   &c.' 

When  the  Attornej'-General  is  made  a  defendant  to  a  suit,  as  he  is 
always  supposed  to  be  in  Court,  the  bill  docs  not  pray  any  subpoena 
against  him,  but  merely  that,  upon  being  attended  with  a  eopy  of  the 
bill,  he  may  appear  and  put  in  an  answer  thereto.' 

•Section  VI.  —  In  what  Cases  the  Bill  must  be  accompanied     *392 
by  an  Affidavit. 

There  are  certain  cases  in  which  it  is  neccssar}-  that  the  bill  should 
be  accompanied  by  an  affidavit,  to  be  filed  with  it,  and  in  which  the 
omission  of  such  accompaniment  will  render  the  bill  liable  to  demurrer.* 
Thus,  when  a  bill  is  filed  to  obtain  the  benefit  of  an  instrument  upon 
which  an  action  at  Law  would  lie,  upon  the  ground  that  it  is  lost,  and 
that  the  plaintiff  in  Equit}-  cannot  therefore  have  any  reUef  at  Law,  the 
Coiu't  requires  that  the  bill  should  be  accompanied  b}-  an  affidavit  of 
the  loss  of  the  instrument.^  If,  however,  the  objection  is  not  talcen  by 
demurrer,  but  the  cause  proceeds  to  a  hearing,  and  the  answer  of  the 
defendant  admits  the  loss  or  destruction  of  the  instrument,  then  the 
Court  has  jurisdiction,  and  the  objection  for  want  of  the  affidavit  will  be 
overruled.'  So,  in  suits  for  the  discovery  of  deeds  and  writings,  and 
for  relief  founded  upon  such  instruments,  if  the  relief  praj'ed  be  such  as 
might  be  obtained  at  Law,  on  the  production  of  deeds  or  writings,  the 
plaintiff  must  annex  to  his  bill  an  affidavit  that  they  are  not  in  his  cus- 
tody or  power,  and  that  he  knows  not  where  the}'  are,  unless  they  are 
in  the  hands  of  the  defendant.* 

2  Hind.  18.  In  the  case  of  corporations  requiring  an  oath  to  be  filed  with  the  hill, 
aggregate,  the  process  of  suhjnena  is  the  same  Woodworth  i;.  Edwards,  .3  Wood.  i*t  iM.  120. 
as  in  ordinary  cases;  but  the  bill  sometimes  ^  i^fj.  jj^tj.  ]24;  VVahnslcy  r.  Child,  1  Yes. 
prays,  that  in  case  of  their  default  to  appear  S.  341;  Wright  v.  Lord  Maidstone,  1  K.  &  J. 
and"  an.swer  the  bill,  the  writ  of  distringas  701;  1  Jur.  N.  S.  1013;  Whitchurch  r.  (iold- 
mav  issue  to  compel  them  to  do  so.  Coop.  ing,  2  P.  Wms.  541;  [March  v.  Davison,  9 
Eql  PI.  16,  17;  Harvev  «.  East  Ind.  Co..  2  Paige,  580;  Stacy  v.  Pearson,  3  Kich.  Eq. 
Vern.  3<JG;  1  Harris.  Ch.  Pr.  149;  Story  Eq.  148;  Parson  v.  A-Vilson,  2  Tenn.  2G0:J  Pen- 
Pi.  §  44.  nington  v.  Governor,  1  Hlackf.  78;  Taliaferro 
8  Ld.  Red.  46.  v.  Foote,  3  Leigh,  58;  Peart  v.  Taylor,  2  Hibb 
1  Where  no  preliminarj' order  is  required  it  556;  Story  Eq.  PI.  §  288;  Ld.  lied.  123,224, 
is  not  generally  necessary  that  bills  should  be  Livingston  v.  Livingston,  4  .John.  Ch.  21(4 
sworn  to,  although  the  answer  under  oath  is  Le  Roy  v.  Veeder.  1  John.  Ch.  417;  Mundav 
not  waived.  Atwater  v.  Kinman,  Harring.  v.  Shatzell,  Litt.  Sel.  Ca.  373;  Lynch  i-.  Wil- 
Ch.  243;  Jerome  v.  Jerome,  5  Conn.  352.  A  lard,  6  John.  Ch.  342,  346.  For  the  reason 
bill  in  Equity  to  redeem  mortgaged  premises  of  the  rule,  see  post  .394,  395,  note.  In 
need  not  be  verified  bv  affidavit.  Hilton  v.  Thornton  v.  Stewart,  7  Leigh,  128,  it  was  held 
Lothrop,  46  Maine,  297;  Dinsmore  f.  Cros.s-  that,  although  regularly  an  alHdavit  of  the 
man,  53  Maine,  441.  A  bill  need  not  be  loss  of  the  bond.  &c.,  ought  to  be  tiled  with 
sworn  to  in  Massachusetts.  Burns  v.  Lynde,  a  bill  for  relief  upon  a  lost  boml,  yet  if  such 
6  Allen,  306.  In  North  Carolina,  "an  affi-  affidavit  is  not  so  filed,  but  is  tiled  afterwards 
davit  of  the  truth  of  the  matters  contained  in  the  progress  of  the  cause,  this  is  sufficient, 
in  his  bill  "  was  necessary  to  give  jurisdiction  See  Cabell  v.  Megginson,  6  Munf.  202;  Jerome 
to  the  Court  of  Equitv,  under  the  Statute  v.  Jerome,  5  Conn.  352;  Bennett  v.  Waller, 
(Rev.  Code,  c.  7),  and  "the  want  of  such  affi-  23  111.  97. 

davit    was    a    good    ground    for  a  general  3  Crosse  r.  Bedingfield.  12  Sun.  35;  5  Jur. 

demurrer.     Barringer   v.  Andrews,   5  Jones  836;  Bennett  f.  Waller,  23  111.  97. 
Eq.   (N.  C.)  348.     There   is  no  rule  in   the  *  M'Klwee  v.  Sutton,  1  Hill  Ch.  33;  Story 

United  States  Circuit  Court  for  Massachusetts,  Eq.  PI.  §§   288,   313;   Findley  v.  llinde,  1 
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But  a  bill  for  a  discovery  merely,  or  which  only  prays  the  delivery 
of  deeds  or  writings,  or  equitable  relief  grounded  upon  them, 
•393  does  *  not  require  such  an  affidavit.^  It  was  decided,  in  King 
V.  King^^  that  an  allidavit  is  also  unnecessary  in  the  case  of  a 
bill  for  discovery  of  an  instrument  which  has  been  fraudulently  can- 
celled by  the  defendant,  and  to  have  another  deed  executed :  for,  in 
such  a  case,  if  the  plaintiff  had  the  cancelled  instrument  in  his  hands 
he  could  make  no  use  of  it  at  Law,  and,  indeed,  the  relief  prayed  is 
such  as  a  Court  of  Equity  only  can  give ;  but,  in  Rootham  v.  Dawson,^ 
the  authority  of  King  v.  King  appears  to  have  been  questioned,  and  a 
ditferent  decision  come  to.  In  that  case,  the  bill  was  filed  for  the  dis- 
covery of  the  contents  of  a  bond  which  had  been  given  to  the  plaintiffs, 
as  parish  officers,  as  an  indemnification  for  the  expense  of  a  bastard 
child,  and  which  was  alleged  in  the  bill  to  have  been  defaced  and  can- 
celled by  tearing  off  the  signature  of  the  obligor,  so  that  the  bond  was 
no  longer  in  force ;  the  bill  also  prayed  an  account  and  payment  of 
what  was  due  on  the  bond,  as  well  as  the  execution  of  a  new  one  for 
the  future  indemnification  of  the  trustees.  To  this  bill  the  defendant 
demurred :  "for  that  the  plaintiffs  ought,  according  to  the  rules  of  the 
Court,  to  have  made  an  affidavit  of  the  bond  being  defaced  and  avoided, 
as  stated  in  the  bill ;  "  and  the  demurrer  was  allowed.  It  is  to  be  ob- 
served, that  the  L.  C.  B.  Macdonald,  in  his  judgment,  appears  to  have 
proceeded  upon  the  ground  that  the  plaintiffs  had  not  confined  them- 
selves to  seeking  a  discovery  and  re-execution  of  the  bond,  but  had 
gone  on  to  pray  for  payment  of  the  sum  already  due  :  though,  certainly, 
that  distinction  does  not  appear  to  have  been  recognized  by  the  learned 
Baron  Thompson,  who  delivered  his  opinion  upon  the  occasion.  It  is, 
however,  submitted  that  the  reason  given  for  the  decision  in  King  v. 
King  is  quite  satisfactory :  for,  as  the  ground  for  the  interference  of  a 
Court  of  Equity  in  such  a  case  is  not  the  loss,  but  the  cancellation  of 
the  instrument,  so  as  to  render  it  impossible  to  use  it  at  Law,  no  relief 
will  be  granted  by  the  Court  until  it  is  satisfied  that  the  cancellation 
has  taken  place,  by  the  production  of  the  cancelled  instrument ;  where- 
as, in  the  case  of  the  loss  of  a  document,  the  Court  has,  in  general,  no 
means  of  satisfying  itself  that  the  dovument  has  been  lost  but  the  as- 
sertion of  the  party  himself:  which  it  consequently  requires  should  be 
made  upon  oath. 

Another  case,  in  which  it  was  required  that  the  bill  should  be  accom- 
panied by  an  affidavit,  was,  where  a  bill  was  filed  under  the  stat.  53 

Peters     244;    Livingston    v.     Livingston,    4  r.  Sutton,  1  Hill  Ch.  33  ;  Story  Eq.  PI.  §  288. 

John.  'Ch.  294:  (Campbell  v.  Sheldon,  13  Pick.  Where  the  subject-maUer  of   the  writing  in 

8    18  to  20    per   Shaw  C.  .J.     For   form   of  properly  cognizable  in   Equity,  an  alHdavit 

affidavit     see    Vol.    HL,    and    for   form    of  of  the  loss  is  not  necessary.     Peart  w.  Taylor, 

demurrer  for  want  of  it,  see  2  Van  Hey.  70.  2   Bibb,  506;  Ld.  Ked.  124;  Laight  v.  Mor- 

1  Ld.  Red.  54:  see  1  Vns.   S.   341,   344;  gan,  1  Caines  Ca.  Er.  345;  S.  C.  1  .John.  Ch. 

Whitthurchu.Golding,  2P.  Wins.  541;Anon.,  9;  Campbell  v.  Sheldon,  13  Pick.  18  to  20. 

3   Atk.    17;    Dormer  v.    Fortescue,    ib.    132;  2  Mos.  192;  and  see  Ld.  Red.  124. 

[CaU.n  V.  Coles,  L.  R.  1  Ecj.  581];  M'Elwee  »  Anst.  859. 
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Geo.  III.  c.  159,  which  was  passed  for  the  purpose  of  limiting  the 
responsibiUty  of  ship-owners  in  certain  cases.  This  Act  is 
♦expressly  repealed  by  the  17  &  18  Vic.  c.  120,  §  4;  and  •394 
as  the  Acts  now  in  force  ^  for  the  above  purpose  contain  no 
provision  similar  to  that  contained  in  the  Act  of  Geo.  III.,  with  refer- 
ence to  an  atlidavit  accompanying  the  bill,  it  is  to  be  assumed  that  such 
an  affidavit  is  no  longer  necessary. 

Even  in  cases  in  which  the  legislature  has  expressly'  directed  that 
the  affidavit  should  be  "  annexed  to  the  bill,"  it  is  not  necessary  that 
the  allidavit  should  be  sworn  at  the  same  time  as  the  bill  is  filed :  but 
it  is  the  usual  practice,  in  all  cases  in  which  an  affidavit  is  necessary, 
to  have  it  sworn  a  day  or  two  before  the  bill  is  filed. '^ 

The  other  cases,  in  which  bills  are  requked  to  be  accompanied  by  an 
affidavit,  may  be  mentioned  here,  although  they  do  not  come  within 
the  description  of  bills  which  are  now  the  subject  of  discussion.  These 
are :  bills  for  the  purpose  of  perpetuating  the  testimony  of  witnesses, 
where,  from  circumstances,  such  as  the  age  or  infirmity  of  witnesses, 
or  their  intention  of  leaving  the  country,  it  is  probable  the  plaintiff 
would  lose  the  benefit  of  their  testimony :  in  which  case,  an  affidavit 
of  the  circumstances,  by  means  of  which  the  testimony  may  probably 
be  lost,  must  be  annexed  to  the  bill :  '^  and  bills  of  interpleader,  which 
also,  to  avoid  a  demurrer,  must  be  accompanied  by  an  affidavit  by  the 
plaintiff  that  there  is  no  collusion  between  him  and  any  of  the  par- 
ties.* 

1  "The  Merchant  Shipping  Act,  1854"  *  Ld.  Red.  49;  Bignold  v.  Audland,  11 
(17  &  18  Vic.  c.  104),  Part  IX.  §§  504,  514;  Sim.  23;  Hamilton  v.  Marks,  5  De  G.  &  S. 
"The  Merchant  ^hipping  Amendment  Act,  638.  In  Larabrie  v.  Brown,  1  De  G.  &  J. 
1862  "  (25  &  26  Vic.  c.  63),  §  64.  204;  23  Beav.  607,  leave  was  given  to  file  an 

2  Walker  v.  Fletcher,  1  Phil.  115;  12  Sim.  interpleader  bill  quantum  vnhni,  on  afhdavit 
420  422;  6  Jur.  4;  but  see  Francome  v.  Fran-  of  the  plaintiffs'  .^(.licitor,  the  iilaintiffs  being 
come  13  W.  R.  355,  L.  C. ;  11  Jur.  N.  S.  123.  abroad,  and  time  pressing;  l>ut  the  alhdavit 
The  affidavit  is  usually,  but  need  not  be,  at-  of  the  plaintiffs  was  afterwards,  by  leave  of 
tached  to  the  bill.  Jones  v.  Shepherd,  29  Beav.  the  Court,  filed  and  annexed  to  the  hM  nunc 
293;  7  Jur.  N.  S.  250.  Affirmed  bj-  L.  C.  7  pro  tunc.  Braithwaite's  I'r.  27.  )\  here 
Jur.  N.  S.  228  ;  sub  nom.  Shepherd  v.  Jones,  3  there  were  several  plamtiffs  residnig  m  dis- 
De  G  F.  &  J.  56.  It  mav  be  made  an  exhibit  tant  places,  leave  was  given,  on  a  like  affi- 
to  the  bill.    See  forms  of  affidavit  in  Vol.  III.  davit,  and  an  injunction  granted  for  a  lim- 

3  Ld.  Red.  150;  Phillips  v.  Carew,  1  P.  ited  time,  on  an  undertaking  to  lile  the  usual 
Wms.  116;  Laight  «.  Morgan,  1  Gaines's  allidavit.  Nelson  v.  Harter,  10  Jur.  N.  S. 
Cas.  in  Error,  344;  S.  C.  1  John.  Ch.  429;  611;  12  W.  R.  857,  V.  C  \\^  2  IL  &  M 
Story  Eq.  PL  §§  304,  309.  The  reason  given  334 ;  and  see  post,  (hap.  XX\1  V.  ^  3,  Jiills^  of 
for  requiring  the  affidavit  is,  that  the  pro-  Interpleader;  see  \\  ood  r.  Lyine,  4  Ue  G.  & 
ceeding  has  a  tendency  to  change  the  juris-  Sm.  16;  Edrington  t'.  Alls  brooks.  21  Texas, 
diction  of  the  subject-matter  fn.m  a  Court  of  18i;;  Ltten  Inj.  (2d  Am.  od.  401,  4(  2:  Shaw 
Law  to  a  Court  of  Equity.  Ld.  Red.  150,  v  Coster,  8  Paige.  3.9;  lob.n  v  ^  ;1^«''N  -^ 
151;  Story  Eq.  PL  309.  "This  reason,"  J.  J.  Marsh,  b,  :  Manks  r  Holn-vd.  1(  ..uen 
says  Mr.  ^Justice  Story,  "is  perhaps  not  691;  Ld.  Red  143.  Such  an  affida^.t  is  not 
quite  satisfactory."  — ^' A  better  ground  necessary  m  Connecticut.  >ia.sh  r.  Smith,  6 
would  seem  to  be  that  the  bill  has  a  tendency  Conn.  421 ;  see  Jerome  v.  Jerome,  5  Conn. 
to  create  delays,  and  may  be  used  as  an  instru-  352.  I  or  form  of  allidavit,  sec  ^  ol.  1 11. 
ment  unduly  to  retard  the  trial ;  and,  there-  For  form  of  demurrer  for  want  of  such  an 
fore,  an  affidavit,  that  the  bill  is  well  founded,  affidavit,  W  illis,  442;  Equity  l)raft.»  (2d  Am. 
is  required.     Tke  affidavit  should  be  positive  ed  ),  (7.  .    . 

as  to  the  material  facts."    Story  Eq  PI.  §  309;  A  bill   praying  f?^'^^"*     n'-.^^rt 

and  see  post.  Chap.  XXXIV.  §  4,  Bills  to  Per-  ally  requires  a  special  a«^<I«;"  <°  ^rP"^ 
pttuote  Testimony.  For  form  of  demurrer  for  it  Eden  I.ij  (2d  A.n.  cd. )  380,  .J81 ;  1  Barb. 
want  of  such  affidavit,  2  Van  Hey.  78.  Ch.   Pr.  43,  44,  017;   1  Hoff.    Ch.   I  r.   78, 
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*39o  *  It  is  to  be  observed  that,  in  cases  of  this  nature,  advantage 
can  only  be  taken  of  the  omission  of  an  affidavit,  by  demurrer ; 
and  where  a  plaintiff,  instead  of  demurring  on  this  ground  in  the  first 
instance,  put  in  a  plea  to  the  whole  bill,  which  was  overruled,  he  was 
not  allowed  to  demur,  ore  tenus^  on  the  ground  that  the  necessary  affi- 
davit was  not  annexed.^ 


Hatch  f.  Eustaphieve,  1  Clarke  (N.  Y.),  63; 
Hammcrslev  r.  W'vtkoff,  8  Paige,  72;  Hold- 
rege  v.  Gwynne,  3C.  E.  Green  (N.J),  26,  32; 
Perkins  f." Collins,  2  Green  Ch.  482;  Uogert 
e.  Haight,  9  Paige,  297;  see  Woodworth  ». 
Edwards,  3  Wood.  &  M.  120.  It  may  be 
verified  by  an  attorney.  Edrington  o.  Alls- 
brooks,  21  Texas,  186;  Yoimgblood  v. 
Schanip,  2  McCarter  (N.  J.),  42 

[An  affidavit  of  a  person  other  than  the 
plaintiff,  that  "each  and  every  allegation 
contained  in  the  bill  are  true  so  far  as  they 
are  known  to  him  personally,  and  so  far  as 
he  has  heard  he  believes  them  to  be  true,"  is 
insufficient  to  sustain  an  injunction.  Chesa- 
peake, &c.  R.  Co.  V.  Huse,  5  AV.  Va.  579. 
And  so  is  the  oath  of  an  attorney  that  state- 
ments "are  true  when  made  on  his  o'snti 
knowledge,  and  when  made  upon  informa- 
tion of  others  be  believes  them  to  be  true," 
where  it  does  not  appear  from  the  bill  or 
petition  that  any  of  the  statements  were  made 
upon  the  knowledge  of  the  affiant  or  informa- 
tion of  others.  Pullen  v.  Baker,  41  Texas, 
419.  And  see  Smith  v.  Republic  Life  Ins. 
Co.,  2  Tenn.  Ch.  631.  If,  liowever,  the  bill 
has  been  actually  sworn  to,  the  injunction  will 
not  be  dissolved  because  the  Master  has 
omitted  to  sign  the  jurat.  Capner  v.  Presi- 
dent, &c.  of  Flemington  Co.,  2  Green  Ch. 
467.] 

In  Maine,  "bills  of  discovery,  and  those 
praving  for  an  injunction,  must  be  verified 
by  "oath."  Chan.  Rule  1,  37  Maine,  581. 
This  rule  relates  to  the  pure  and  simple  bill 
of  discovery.  Dinsmore  v.  Grossman,  53 
Maine,  441;  Hilton  v.  Lothrop,  46  Maine, 
297. 

Where  the  facts,  on  which  the  claim  for 
an  injunction  is  made,  are  not  within  the 
knowledge  of  the  plaintiff,  he  should  state 
the  facts  in  his  bill  as  upon  his  information 
and  belief,  and  annex  the  afhdavit  of  the  per- 
son from  whom  he  obtained  the  information, 
or  some  other  person  who  can  swear  posi- 
tively to  the  truth  of  the  material  allegations  in 
the  bill.  Campbell  v.  Miirri^on,  7  Paige,  157; 
Bank  of  Orleans  v.  Skinner,  9  Paige,  -305. 
But  in  bills  charging  fraud,  and  praying  a 
discovery,  or  in  any  case,  where,  in  the  nat- 
ure of  things,  positive  proof  cannot  be  ex- 
pected, the  additional  vciilication  maybe  dis- 
pensed with,  and  the  injunction  may  issue  on 
the  affidavit  of  the  plaintiff  founded  on  belief 
alone.  Youngblood  v.  iSchamp,  2  McCarter 
(N.  J.),  42;  Attornev-General  v.  Bank  of 
(Columbia,  1  Paige,  5fl;  Campbell  v.  Morri- 
son, 7  Paige,  157.  In  New  Jersey,  the  affi- 
davits of  the  plaintiff,  made  after  filing  the 
bill,  are  not  competent  to  Ije  read  upon  a 
motion  for  an  injunction  and  the  ajjpnint- 
ment  of  receivers.     Such  affidavits  should  be 


subjoined  to  the  bill,  and  filed  with  it.  Bran- 
dred  v.  Paterson  Machine  Shop,  3  Green  Ch. 
294,  309.  In  Delaware,  a  creditor's  bill 
must  contain  the  averments  required  by  the 
109th  Rule,  and  those  averments  must  be 
sworn  to  in  the  jurat.  Clark  v.  Davis,  Har- 
ring.  Ch.  227. 

When  a  writ  of  ne  exeat  regno  is  asked  for, 
an  affidavit  is  necessary  as  a  foundation  for 
obtaining  it.  Rice  v.  Hale,  5  Cash.  238; 
Porter  v.  Spencer,  2  John.  Ch.  169;  Sevmour 
V.  Hazard,  1  John.  Ch.  1;  Thome  v.  Halsej', 
7  John  Ch.  191 ;  Gernoe  v.  Boecaline,  2 
Wash.  C.  C.  130;  Gilbert  v.  Colt,  1  Hopk. 
500;  Mattocks  v.  Tremaine,  3  John.  Ch.  75. 

When  a  corporation  aggregate  is  plaintiff, 
the  bill,  from  the  necessity  of  the  case,  must 
be  verified  by  some  officer  or  agent  of  the 
corporation,  and  the  bill  should  be  signed  by 
the  officer  making  the  oath.  Bank  of  Or- 
leans I'.  Skinner,  9  Paige,  305 ;  Youngblood  v. 
Schamp,  2  McCarter  (N.  J.),  42,  43.  And  the 
oath  of  the  agent  or  attorney  verifying  the 
bill,  should  state  that  the  agent  has  read 
the  bill,  or  heard  it  read,  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of 
his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  to  be  on  the  infor- 
mation and  belief  of  the  plaintiff,  and  that  as 
to  those  matters  the  deponent  believes  it  to 
be  true.  Bank  of  Orleans  v.  Skinner,  9 
Paige,  305;  Justices  v.  Cosby,  5  Jones  Eq. 
(N.  C.)  254.  Where  it  is  necessary  that  a 
bill  should  be  sworn  to  for  the  purpose  of 
calling  for  an  answer  on  oath,  it  is  not  neces- 
sary that  the  allegations  of  the  bill,  verified 
by  oath  merely  for  that  purpose,  should  be 
sworn  to  positively.  It  is  sufficient  that  the 
person  verifying  the  bill  swears  to  his  belief 
of  the  charges  contained  in  it.  Veeder  v. 
Moritz,  9  Paige,  371;  Triebcrt  v.  Burgess,  11 
Md.  452. 

An  affidavit  to  a  bill,  quia  tini^t,  stating 
that  the  facts  in  the  bill  relating  to  the  plain- 
tiff's own  acts  are  true,  and  those  relating  to 
others,  he  believes  to  be  true,  is  .sufficient. 
Collins  V.  Barksdale,  23  Geo.  602.  -And  gen- 
erally, in  all  bills  which  are  to  be  verified  by 
affidavit,  as  well  as  in  answers  and  petitions, 
the  several  matters  stated,  charged,  averred, 
admitted,  or  denied,  are  required  to  be  stated 
positively,  or  upon  information  and  belief 
only,  according  to  the  fact.  Marsh  i'.  Marsh, 
1  C.  E.  Green  (N.  J.),  396,  397. 

1  Hook  V.  Dorman,  1  S.  &  S.  227,  231; 
Crosse  v.  Bedingfield,  12  Sim.  35;  5  Jur.836; 
Allen  V.  State  Bank,  1  Dev.  &  Baft.  Eq.  6; 
P'indlev  v.  Hind,  1  Peters,  244;  Woodworth 
V.  Edwards,  3  Wood.  &  M.  120.  For  the  form 
of  demurrer  in  such  cases,  see  Willis,  431. 
The  affidavit  may  be  amended  by  leave  of  the 
Court.     Hamilton  v.  Marks,  5  De  G.  &  S.  638. 
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*  If  there  are  several  plaintifrs,  all  must  join  in  the  affidavit,  *'M(j 
unless  a  satisfactory  explanation  be  given  for  their  non-joinder." 
If  a  corporation  is  plaintiff,  the  affidavit  may  be  made  by  tlie  secretary 
or  other  responsible  officer.  The  affidavit  may  be  written  or  printed  ; 
and  a  copy  of  it,  but  not  necessarily  an  office  copy,  should  be  sealed 
at  the  Record  and  Writ  Clerks'  Office,  and  annexed  to  each  copy  of  the 
bill  sealed  there  for  service,"^  and  served  therewith. 


Section  VII.  —  Printing  and  Filing  the  Bill. 

After  a  bill  has  been  drawn  or  perused,  and  signed  by  counsel,  it 
must  (except  in  the  cases  mentioned  below)  be  printed  on  cream-wove, 
machine-drawn,  foolscap  folio  paper,  19  lbs.  per  mill  ream,  in  pica 
t^-pe,  leaded,  with  an  inner  margin  alK)ut  three-quarters  of  an  inch 
wide,  and  an  outer  margin  about  two  inches  and  a  half  wide.^  Dates 
and  sums,  occurring  in  the  bill,  are  to  be  expressed  by  figures.* 

Where  a  bill  prays  a  writ  of  injunction,^  or  ne  exeat  regno,  or  is  filed 
for  the  purpose  of  making  an  infant  a  ward  of  Court,  but  in  no  other 
cases,®  a  written  bill  ma}'  be  filed,  upon  the  undertaking  of  the  plaintiff, 
or  his  solicitor,''  to  file  a  printed  cop}'  within  fourteen  da3's.*  Written 
bills  must  be  written  upon  paper  of  the  same  description  and  size  as 
that  on  which  bills  are  printed  ;  ®  and  the  costs  of  a  written  bill  will  not 
be  allowed,  unless  specially  du'ected  by  the  Court  in  disposing  of  the 
costs  of  the  cause. ^° 

If  the  printed  bill  be  not  duly  filed,  the  Record  and  Writ  Clerk  is  to 
take  the  written  cop}'  off  the  file  ;  "  and  the  plaintiff  or  his  solici- 
tor, who  has  personally  undertaken  to  file  such  printed  copy  *  is     *397 
to  pay  to  the  defendant  all  his  costs  of  the  suit,  such  costs  to  be 
taxed  and  recoverable  without  further  order ;  and  the  certificate  of  the 

1  Braithwaite's  Pr.  27,  and  Gibbs  v.  Gibbs,  6  Yate  v.  Liffhthead,  16  Jur.  9G4,  V.  C.  T. 
there  cited;  and  for  form  of  affidavit  in  that  7  For  form  of  undertakinj;,  see  Vol.  III. 
case,  see  Vol.  III.  The  undertakinj;  may  be  either  in<l()rsed  on 

2  Braithwaite's  Pr.  27.  No  fee  is  payable  the  copy  bill  intended  to  bp  tiled,  or  be  written 
on  filiiiR  an  alKdavit  with,  or  annexed  to,  a  on  a  separate  paper,  to  be  tiled  therewith, 
bill.     Ibid.  Braithwaite's  Pr.  2-L 

8  15  &  16  Vic.  c.  86,  §  1,  but  see  §  9,  Ord.  »  15  &  16  Vic.  c.  86,  §  6.     The  printed 

IX.  3.     It  is  the  business  of  the  plaintiff  to  copy  must,  of  course,  be  a  copy  of  the  written 

get  the  bill  printed,  bv  such  printer  as   he  bill'as  it  stands  at  the  time  the  jirintiil  ccipy 

mav  select.     The  proof  "of  the  bill  should  be  is  filed.     Braithwaite's   Pr.  24.     The  written 

very  carefully  examined  and  corrected  (for  and  printed  copies  will  remain  together  on 

whfch  a  fee  of  2'/.  per  folio  is  allowed  bv  the  the  tile.     Jbid. 

Regul.  to  Ord.  2d  Sch.),  as  no  bill  will  be  »  Ord.  6  March,  1860,  r.  16. 

tiled  as  a  printed  bill,  unless  alterations  (if  1"  Ord.  XL.  18;  see  Fit  v.  l^urial  Board  of 

any)  are  made  in  type.     Braithwaite's  Pr.25.  Islington,  2  W.  R.  584,  V.  C.  AV.     Costs  of 

But  a  printed  bill  with  written  alterations  written  bill  allowed  on  subsecpient  applica- 

may  be  tiled  as  a  written  bill,  where  a  written  tion;     direction    having    been    accidentally 

bill  could  be  filed.     Ibid.     Some  directions  omitted;    but  without  cost.s  of  application., 

as  to  the  manner  in  which  the  proof  should  Hewitt  v.  White,  12  Jur.  N.  S.  46;  14  \V.  K. 

be  corrected  will  be  found  in  Vol.  IIL  220,  V.  C.  K. 

4  Ord.  IX.  3.  '^  The  practice  of  the  office  is  to  take  the 

5  Falkland  Islands  Co.  v.  Lafone,  3  W.  R.  written  bill  off  the  file  on  the  fifteenth  day, 
561   L.  JJ.  but  it  is  not  destroyed.    Braithwaite's  I'r.  24. 
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Record  and  Writ  Clerk  of  the  non-filing  of  tlie  printed  bill  is  to  be  suf- 
ficient authority  to  the  taxing  master  to  tax  the  costs. ^ 

The  Court  has  a  discretionary  power,  in  a  proper  case,  to  allow  the 
written  bill  to  be  restored  and  a  printed  bill  to  be  filed  after  the  expi- 
ration of  the  fourteen  days, ^  on  an  application,  by  motion,  to  the  Judge 
to  whose  Court  the  cause  is  attached.  If  none  of  the  defendants  have 
entered  an  appearance,  the  application  may,  it  is  conceived,  be 
made  ex -parte:  otherwise,  notice  of  the  motion  must  be  served  on  sucli 
of  them  as  have  appeared,'  and  be  supported  by  an  affidavit  accounting 
for  the  delay  ;  *  and  the  defendants  will  be  entitled  to  their  costs  of  ix\>- 
pearing  on  the  motion.* 

If  a  printed  bill  be  filed,  and  there  is  a  discrepancy  between  it  and 
the  written  bill,  the  defendant  may  move,  on  notice,  that  both  bills  be 
taken  off  the  file.^ 

The  solicitor,  or  the  plaintiff  suing  in  person,  must  cause  to  be 
printed  or  written  upon  the  bill,  his  name  and  place  of  business,  or 
residence,  and  also,  if  his  place  of  business  (or  residence)  shall  be  more 
than  three  miles  from  the  Record  and  Writ  Clerks'  Office,  another  proper 
place,  to  be  called  his  address  for  service  (which  must  not  be  more  than 
three  miles  from  that  office) ,  where  writs,  notices,  orders,  summonses, 
and  other  written  communications  may  be  left  for  him ;  and  where  any 
such  solicitor  shall  only  be  the  agent  of  any  other  solicitor,  he  must  add 
to  his  own  name  or  firm  and  place  of  business  the  name  or  firm  and 
place  of  business  of  the  principal  solicitor.' 

Every  original  bill  *  must,  at  the  option  of  the  plaintiflT,  be  distinctly 
marked,  at  or  near  the  top  or  upper  part  thereof,  either  with  the  words 
"  Lord  Chancellor,"  or  with  the  words  "  Master  of  the  Rolls  ;  "  and  if 
with  the  words  "  Lord  Chancellor,"  then  also  with  the  name  of  one  of 
the  Vice  Chancellors,  at  the  plaintiff's  option  ;  and  the  Record  and  Writ 

Clerks  are  not  to  file  any  bill  which  is  not  marked  as  above. ^ 
*398         *  When  the  bill  has  been  marked  with  the  name  of  a  Judge, 
the  cause  is  attached  to  his  Court ;  ^  and  except  in  the  case  of 
orders  made  in  vacation,'^  or  of  orders  of  course,^  all  further  proceedings 

1  Ord.   IX.   4.     When  proceedings   were  ^  Moss  v.  Svers,  uU  sup. 

stayed,  however,  the  written  bill  was  ordered  «  Falkland  Island  Co.  v.  Lafone,  3  W.  R. 

to  be  retained  on  the  file.     Lord  Abingdon  v.  561,   L.  JJ.     For  form  of  notice  of  motion, 

Thornhill,  3  W.   R.  615,  V.  C.  W.     And  so  see  Vol.  III. 

where   after  an  interim  order,  the  suit  was  ^  Ord  III.  2,  5.     For  forms,  see  Vol.  III. 

arranged.    Garland  v.  Riordan,  33  Beav.  448.  »  The  word  "bill"  includes  information. 

2  Ferrand  v.   Corporation  of  Bradford,  8  Cons.  Ord.  Prel.  Ord.  10  (4). 

De  G.,  M.  &  G.  93 ;  2  Jur.  N.  S.  300 ;  affirm-  »  Ord.  VI.  1.     The  Judge's  name  may  be 

ing21  Beav.  422;  2  Jur.  N.  S.  175.  ■  added  in  writing  to  a  printed  bill,  if  inad- 

3  Mo^'i  V.  Svers,  9  Jur.  N.   S.  1219 ;  11  vertentlv  omitted.     Braithwaite's  Pr.  25. 
W.  R.  1047,  V.'C.  K.  1  Ord.  VI.  1. 

*  For  form  of  order,  see  Seton,  1242,  No.  2  o,-d.   VI.    11;    see   Man    v.    RiLkets,  9 

1.     An  indorsement,  signed  bv  the  Registrar,  Beav.  4;  Holloway  v.  Phillips,  17  Jur.  875, 

on   the  printed   bill  intended'  to  be  filed,  is  V.  C.  W.;  Price  v.  Gardner,   1  Jur.  N.  S. 

eufficient,  without  drawing  up  a  fonnal  order,  975,  V.  C.  W.;  Bean  r.  Griffiths,   tb.  1045, 

where  no  direction   as  to  costs  is  given ;  see  V.  C.  W.     [Warrick  r.  Queen's  College,  L. 

Bank  of  Hindustan   v.  Hodgson,   1864,  H.,  R.  3  Ch.  App.  815.] 

No.  275;  Bank  of  Hindustan    v.    Robinson,  8  Ord.   VI.  9;  13  t*c  14  Vic.  c.  35,  §29; 

1864,  H.,    No.   272.     For  fonns   of    motion  Magan  v.  Magan,  16  Jur.  587,  V.  C.  K. 
paper,  and  notice  of  motion,  see  Vol.  III. 
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in  the  cause/  and  rehearings  otlierwisc  than  by  way  of  appeal,  mu.st 
be  had  before  him,  unless  the  cause  or  proceeding  is  removed  from  his 
Court  by  any  special  order  of  the  Lord  Chancellor,  or  tlii!  Loid.s 
Justices.'^ 

An  order  for  the  transfer  of  a  cause  from  one  branch  of  the  Court  to 
another  will  be  made,  whenever  there  is  a  probability  of  convenience 
from  so  doing. ^  The  order  is  made  upon  motion,''  with  notice ;  *  but 
the  consent  of  the  Judges,  from  whom  and  to  whom  the  cause  is  to  be 
transferred,  and  the  leave  of  the  Lord  Chancellor,  or  tlie  Lords  Justices, 
to  give  notice  of  the  motion,  must  be  first  obtained  ;  the  consent  and 
leave  are  usually  given  as  a  matter  of  course,  on  the  ex  parte  application 
of  counsel.^  If  leave  is  given,  the  motion  will  be  placed  in  the  Court 
paper  for  the  day  appointed  for  the  hearing.^"  If  one  of  the  causes  is 
attached  to  the  Rolls  Court,  the  order  of  transfer  must  be  made  by  the 
Master  of  the  Rolls,  as  well  as  the  Lord  Chancellor  or  the  Lords  Jus- 
tices." The  order  of  transfer,  when  passed  and  entered,  should  be 
left  with  the  Record  and  Writ  Clerk,  for  entry  in  his  cause  book.^^ 

The  copy  of  the  bill  being  thus  prepared,  it  is  delivered  to  the  Clerk 
of  Records  and  Writs,  who  thereupon  writes  thereon  the  date  on  which 
it  is  brought  into  his  office,  numbers  it,  and  receives  it  into  his 
custody.     The  bill  is  then  said  to  be  filed,  and  of  record  ;  *  but     ♦SSQ 
before  this  process  is  completed  it  is  not  of  any  eflfect  in  Court.  ^ 


4  But  see  Ord.  XXXV.  59. 

5  Ord.  VI.  5;  see  Earl  of  Shrewsbury  v. 
Trappes,  2  De  G.,  F.  &  J.  172;  Foxwell,  w. 
Bostock,  12  W.  K.  723,  L.  C'.  Upon  any 
Vice-Chancellor  ceasing  to  hold  office,  the 
cause,  unless  removed  by  any  special  order 
of  the  Lord  Chancellor,  or  Lords  Justices, 
is  thenceforward  attached  to  the  Court  of  his 
successor.  Ord.  VI.  7.  As  to  the  power  of 
a  Judge  to  make  an  order  affecting  a  fund 
standing  to  the  credit  of  a  cause  attached  to 
another  branch  of  the  Court,  see  Wright  v. 
Irving,  10  Sim.  625;  Brvson  v.  Warwick 
Canal  Clompanv,  18  Jur.  89.3,  V.C.W. ;  Weed- 
ing V.  Weeding,  1  J.  &  H.  424. 

6  Curlewis  v.  Whidborne,  10  W.  R.  261, 
L.  JJ. ;  Sidebottom  v.  Sidebottom,  14  W.  R. 
607,  L.  JJ.;  see  ante,  p.  70;  and ;;os«,  Chap. 
XIX.  §  1,  Dismissinij  Bills. 

7  For  foims  of  notice  of  motion,  see  Vol. 
III. 

8  Bond  V.  Barnes,  2  De  6.,  F.  &  3.  387.  _ 

9  For  form  of  motion  paper,  see  Vol.  III. 
W  As  to  service  of  the   notice  of   motion 

and  the  hearing,  see  post,  Chap.  XXXV.  §  2, 
Mutions.  The  party  giving  the  notice  must 
be  provided,  at  the  hearing,  with  copies  of 
it  for  the  use  of  the  Court. 

11  See  5  Vic.  c.  5,  §  30;  Seton,  1268;  and 
ante,  p.  70,  note.  For  forms  of  order  for  the 
transfer  of  causes,  see  Seton  1268,  Nos.  1-4. 
The  retransfer  of  a  cause  which  has  been 
transferred  under  a  General  Order  is  obtained 
in  the  manner  above  explained :  as  to  such 
retransfer,  see  Sidebottom  v.  Sidebottom,  7 
W.  R.  104,  L.  C;  Tiffin  v.  Parker,  12  W. 


R.  698,  L.  C. ;  Piatt  v.  Walter,  L.  R.  1  Ch. 
Ap.  471,  L.  JJ. ;  Pictroni  v.  Transatlantic 
Company,  14  W.  R.  783.  L.  C. ;  Whittaker 
V.  Fox,  ibid. ;  Bctts  v.  Rimmcl,  ihid.  Sem- 
ble,  the  order  is  in  the  nature  of  an  order 
nisi,  and  notice  of  the  application  need  not 
be  given.  Wilson  v.  Gray,  ibid.  For  form 
of  order  for  retransfer,  see  Seton,  1269,  No. 
5.  The  order,  in  such  case,  can  only  be  nuide 
bv  the  Lord  Chancellor,  or  Lords  Justices, 
ihid.  For  form  of  notice  of  motion,  see  Vol. 
III. 

12  Rraithwaite's  Pr.  .566. 

1  Ord.  I.  35,  4.5,  48;  Ord.  VIIL  3.  The 
fee  on  filing  the  bill  is  20^.  higher  scale,  and 
lOi-.  lower  scale;  and  is  paid  bv  Chancery 
Fee  Fund  Stamps,  affixed  to  the  bill.  Where 
a  written  bill  h;is  been  lilod,  no  fee  is  payable 
on  tiling  the  printed  hill.  .lones  r.  Batten, 
9  Hare  Ap.  57:  2  De  G.,  M.  k,  G.  111.  As 
to  using  several  stamps,  see  Brain  v.  Brain, 
9  Hare  Ap  90,  and  Ord.  XXXIX.  7. 

In  Massachusetts,  the  plaintitT  nuist  tile  his 
bill  before  or  at  the  time  of  taking  out  the 
subpcenn  ;  and  no  injunctiim  or  other  proceed- 
ing shall  be  ordered  uiitii  the  hill  is  tiled,  un- 
less for  good  cause  shown.  Kiilo  2  of  the 
Rules  for  Practice  in  Chancery.  In  N'ennont, 
no  injunction  shall  be  issued  in  any  ca.se  un- 
til the  bill  shall  have  been  tiled.  Genl.  Sts. 
c.  29,  §§  .5.5,  56;  Howe  v.  Willard,  40  Vt. 
654.  the  cause  is,  in  fact,  pemling  in  the 
Court  from  the  time  the  Chancellor  makes 
the  order  for  issuing  the  injunction.  Howe 
V.  Willard,  supra. 

A  suit  in  Equity  is  commenced,  it  seems, 
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If  the  bill  has  been  inadvertently  filed  without  the  signature  of  coun- 
sel, an  order  as  of  course  may  be  obtained,  on  motion  or  petition,  giv- 
ing leave  to  amend  by  adding  such  signature  ;  ^  but  any  defendant  who 
has  a[)peared  may,  before  such  amendment  is  made,  take  advantage  of 
the  irregularity-  by  demurrer,  or  by  special  motion  to  take  the  bill  off  the 
file.8 

The  copy  of  an  information  intended  to  be  filed  must  bear  the  signa- 
ture of  the  Attorne3--General.*  To  obtain  this,  a  cop}-  of  the  draft  is 
left  with  him,  together  with  a  certificate  of  the  counsel  who  settled  it, 
that  it  is  proper  for  his  sanction,  and  also  a  certificate  of  the  solicitor 
for  the  relator  that  he  is  a  proper  person  to  be  relator,  and  is  able  to 
pay  costs  ;  ^  and  if  the  Attorne3--General  approves  of  the  draft,  he  will 
then,  on  the  copy  to  be  filed  being  left  with  him,  together  with  a  certif- 
icate that  it  is  a  true  copy  of  the  draft  as  settled  b}^  counsel,*'  affix  hiH 
signature  thereto.  The  information,  so  signed,  is  then  filed,  in  the 
same  manner  as  a  bill. 

The  bill  being  thus  filed,  the  defendant  is  entitled,  after  appearance, 
to  demand  from  the  plaintiff  an}-  number  of  printed  copies  not  exceed- 
ing ten,''  on  payment  for  the  same  at  the  rate  of  one  half-penny  per 
folio  ^  of  seventy- two  words.® 

[A  bill  may  be  ordered  to  be  taken  from  the  files  if  vexatious  ;  as 
where  it  was  filed  after  four  previous  bills  for  substantially  the  same 
matter  had  been  successfully  demurred  to.^°  So,  if  it  is  illusory,  the 
plaintiff  being  indemnified  by,  and  being  the  puppet  of,  some  other 
person  who  has  instituted  the  suit  for  the  purpose  of  annoyance  and 

vexation. ^^] 
*400  *  The  2  &  3  Vic.  c.  11,  §  7,  provides,  that  no  lis  pendens  shall 
bind  a  purchaser  or  mortgagee  without  express  notice  thereof, 
unless  and  until  a  memorandum  or  minute  ^  containing  the  name,  and 
the  usual  or  last  known  place  of  abode,  and  the  title,  trade,  or  profes- 
sion of  the  person  whose  estate  is  intended  to  be  affected  thereb}-,  and 
the  Court  of  Equity,  and  the  title  of  the  cause  or  information,  and  the 
da}'  when  the  bill  or  information  was  filed,  shall  be  left  with  the  Senior 

when  the  bill  is  filed.    McLin  v.  McNamara,  2  Braithwaite's  Pr.  23;  and  see  Coppeard 

2  Dev.  &  Hat.  Ch.  82;  Aston  v.  Galloway,  3  v.  Mavhew,  22  L.  J.  Ch.  408,  M.  R. 

Ired.  Ch.  126.                                                 "  ^  Ante,  p.  312. 

By  ClianceiV  Rule  40,  in  New  Jersey,  the  *  Braithwaite's  Pr.  25. 

clerk  of  the  Co'iirt  of  Chancery  is  required  to  6  For  forms  of  these  certificates,  see  Vol. 

b--»>n  ip  his  office  a  docket,  in  which  he  shall  IIL 

enti"    .he  titles  of  all   suits  brought   in   the  ^  Ibid. 

Cout',  and  a  memorandum  of  every  paper  "^  15  &  16  Vic.  c.  86,  §  7 ;  Ord.  IX.  5.    For 

lik'd  in  the  same,  under  the  title  of  the  suit,  form  of  apiilication,  see  Vol.  III. 

with  the  time  of  filing  and  the  name  of  the  8  Ord.  XL.  19. 

solicitor  of  each  party,  and  also  an  alphabeti-  9  Rcgul.  to  Ord.  IV.  4. 

cal  index  to  the  same;  and  the  said  docket  i"  [Mortlock  r.  Mcirtlock,  20  L.  T.  N.  S. 

shall  be,  at  all  proper  hours,  accessible  to  the  773,  V.  C.  S.;  but  see  Seaton  v.  Grant,  L.  R. 

bar.     By  the  10th  Iviuity  Rule  of  the  United  2  Ch.  App.  459,  464.] 

States  Courts.  ui)on  tlie  return  of  the  sub/xena,  "  [Kobson  v.  Dodd,  L.  R.  8  Eq.  301;  but 

as  served  aud  execute<l  upon  any  defendant,  see    Fisher   v.    London   Oflices   Co.    W.   N. 

the  clerk  shall  enter  the  suit  upon  his  docket  (1870)  113,  M.  R.] 

as  poudJMg  in  the  Court,  and  shall  state  the  1  For  form  of  memorandum,  see  Vo»  III. 
time  of  the  entry. 
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Master  of  the  Court  of  Common  Pleas :  who  is  required  b}'  the  Act 
forthwith  to  enter  the  same  in  a  book,  provided  fur  tluxt  purpose,  in 
alphabetical  order,  by  the  name  of  the  person  whose  estate  is  intended 
to  be  affected  b}'  such  lis  pendens. - 

The  memorandum  or  miiuite,  containing  the  particulars  required  by 
the  Act,  must,  by  the  regulations  of  the  office,  be  on  parchment  and  a 
separate  memorandum  is  required  for  every  defendant  or  other  person 
in  whose  name  the  registry  is  i)roposed  to  be  made.^ 

The  plaintiffs  solicitor,  or  other  person  leaving  this  memorandum 
with  the  Senior  Master,  is  required  to  sign  an  admission  of  having  left 
it,  and  to  take  a  receipt  for  it.* 

The  Act  above  cited  also  provides,  that  such  lis  pendens  shall,  after 
the  expiration  of  five  3-ears  from  the  date  of  the  entry  thereof,  be  null 
and  void  against  lands,  tenements,  and  other  hereditaments,  as  to  pur- 
chasers, mortgagees,  or  creditors,  unless  a  like  mcmf)randuin  or  minute 
as  was  required  in  the  first  instance  is  again  left  with  the  Senior  Master 
within  five  years  before  the  execution  of  the  conveyance,  settlement, 
mortgage,  lease,  or  other  deed  or  instrument  vesting  or  transferring  the 
legal  or  equitable  right,  title,  estate,  or  interest  in  or  to  any  purchaser, 
or  mortgagee  for  valuable  consideration,  or,  as  to  creditors,  within  five 
years  before  the  right  of  such  creditors  accrued ;  and  so  toties  quoties  at 
the  expiration  of  every  succeeding  five  years  ;  ^  and  the  Senior  Master 
is  forthwith  to  re-enter  the  same,  in  like  manner  as  the  same  was  origi- 
nally entered.® 

Until  recentl}',  no  provision  was  made  hy  statute  for  the  dis- 
charge of  a  lis  pendens  ; ''  but  by  the  23  &  24  Vic.  c.  115,  §  2,  *  it  *401 
is  now  enacted,  that  the  Senior  Master,  upon  the  filing  with  him 
of  an  acknowledgment  by  the  plaintiff  in  the  form  or  to  the  effect  therein 
mentioned,^  shall  be  at  liberty  to  enter  a  satisfaction  or  discharge  as  to 
an}' registered  pending  suit  or  lis  pendens  ;  and  he  ma}-  issue  certificates 
of  the  entry  of  any  satisfaction  or  discharge.^  The  practice  which  pre- 
vailed prior  to  this  Act,  and  which  ma}-  still  be  resorted  to,  for  the  pur- 
pose of  getting  the  registry  of  a  lis  pendens  discharged,  is  to  obtain  an 
order  in  the  cause,  as  of  course,  at  the  Rolls,  on  a  petition  presented  by 

2  As  to  the  doctrine  of  lis  pendens^  inde-  as  to  creditors,  within  five  years  before  their 

pendently  of  tlie  Act,  see  Suf^d.  V.  &  P.  758,  rif,dits  accrued;  althoiijrh  more  than  live  years 

and  cases  cited;  Slielford's  K.  P.  Acts,  594;  have  elapsed  since  the  last  previous  rep'islra- 

and  since  the  Act,  ibid. ;  Bellamy  v.  Sabine,  tion  before  such  nienioraiidum  is  left ;  and  so 

1  De  G.  &  J.  566;  3  Jur.  N.  S.  943;  Tvler  tuties  quoties  upon  every  re-reijistrv.     As  to 

u.  Thomas,  25  Beav.   47;  Nortcliffc  r.  ^^'ar-  whetlier  this  provision  applies  to  a /iVwem/erw, 

burton,  8  Jur.  N.  S.  353,  V.  C.  S.;  ib.  854,  see  2  &  3  Vic.  c.  11,  §  7 ;  Su^d.  V.  &  P.  54.-). 
L.  C. ;  [4  He  G.  F.  &  J.  449.    And  see  ante,  6  2  &  3  Vic.  c.  11,  §§  4,  7.     For  each  re- 

280,  notes  5  and  7.]  entry  the  fee  is  Is. ;  see  §§  4,  7.    For  form  of 

3  Pask's  Pr.  12.  memorandum  to  be  used  on  a  re-re^istry,  see 

4  Ibid.     A  fee  of   2s.  &d.  is  payable  for  Vol.  III. 

each  entry.     2  &  3  Vic.  c.  11,  §  7.  7  Pask's  Pr.  117. 

6  By  the  18  &  19  Vic.  c.  15,  §  6,  it  is  suffi-  l  For  the  form  of  such  acknowledgment, 

cient   if  the  memorandum   is   left    with   the  Bee  Vol.  III. 

Senior  Master,  for  re-registry  of  judgments,  2  The  fee  for  entering  satisfaction  \»  2«. 

decrees,  orders,  or  rules,  within  five  years,  be-  6fZ.,  and  for  the  certificate  Is.     23  &  24  Vic. 

foie  the  execution  of  the  conveyance,  &C.,  or,  c.  115,  §  2. 
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the  plaintiff,^  or  b}' a  defondant  or  other  person  interested,  with  the  con- 
sent of  the  plahitifTs  sohcitor  subscribed  to  the  petition  ;  *  or,  where  the 
plaintiff  will  not  consent,  b}-  a  special  petition  or  summons  ^  in  the 
cause,  which  must  be  served  on  the  plaintiff's  solicitor,  and  be  sup- 
ported by  evidence  showing  that  the  purposes  for  which  the  suit  was 
registered  have  been  satisfied.  This  order  is  filed  with  the  Senior 
Master :  and  the  person  leaving  it  is  required  to  sign  an  admission  of 
having  left  it,  and  to  take  a  receipt  for  it.  The  officer  will  thereupon 
enter  on  the  register  a  memorandum  of  the  date  of  the  order,  and  affix 
thereto  a  stamp,  bearing  the  word  "  satisfied."  ^ 

% 
Section  VIII.  —  Amending  the  Bill. 

"When  a  plaintiflT  has  preferred  his  bill,  and  is  advised  that  the  same 
does  not  contain  such  material  facts,  or  make  all  such  persons  parties, 
as  are  necessary  to  enable  the  Court  to  do  complete  justice,  he  may 
alter  it,  by  inserting  new  matter,''  or  by  adding  such  persons  as  shall  be 
deemed  necessary  parties  ;  or  in  case  the  original  bill  shall  bt  found  to 
contain  matter  not  relevant,  or  no  longer  necessary  to  the  plaintiflf's 
case,  or  to  name  as  parties  persons  who  may  be  dispensed  with,  the 
same  may  be  struck  out ;  the  original  bill,  thus  added  to  or  altered,  is 

termed  an  amended  bill.^ 
*402         *But,  although  it  is  the  practice  to  call  a  bill  thus  altered 

8  For  form  of  petition,  see  Vol.  IIL;  and  Ch.  184;    Rogers  v.  Rogers,   1  Paige,  424: 

for  form  of  order,  see  Pask's  Pr.  123.  Bowen  v.  Cross,  4  John.  Ch.  .375;    Renwick 

4  For  form  of  consent,  see  Vol.  III.  v.  Wilson,  6  John.  Ch.  81;  Belknap  v.  Stone, 

6  Fowler  v.  Liles,  V.  C.  S.,  in  Chambers,  1  Allen,  572;  ("arey  v.  Smith,  11  Geo.  539; 

15  June,  1855,  Reg.  Lib.  A.  1037.  Larkins   v.  Biddle,  21  Ala.  252.     Being  re- 

6  See  Pask's  Pr.  117.  garded  only  witii  reference  to  the  furtherance 

7  If  at  the  time  of  filing  the  bill  the  of  justice,  amendments,  as  a  general  rule, 
plaintiff  had  no  title  to  the  relief  prayed,  are  in  the  discretion  of  the  Court,  especially 
he  cannot  make  out  a  title  bv  introducing  in  matters  of  mere  form.  Smith  v.  Babcock, 
bv  amendment  facts  which  "have  subse-  3  Sumner,  410;  Garlick  r.  Strong,  3  Paige, 
quentlv  occurred.  Attornev-GeneraU'.  Port-  440;  McElwain  v.  Willis,  3  Paige,  505; 
reeve  of  Avon,  11  W.  R.  "lOol,  L.  JJ.;  see  Howell  v.  Sebring,  1  McCarter  (N.  J.),  84. 
also  Godfrev  v.  Tucker,  33  Beav.  280 ;  9  Jur.  Amendments  are,  therefore,  always  allowed 
N.  S.  1188';  cases  cited,  33  Beav.  285  n.;  with  great  liberality,  until  the  proofs  are 
Beardmore  v.  Gregorv,  2  H.  &  M.  491;  11  closed.  Cock  v.  Evans,  9  Yerger,  287,  except 
Jur.  N.  S.  363.  [Evans  v.  Bagshaw,  L.  R.  where  the  bill  is  upon  oath.  Cock  v.  Evans, 
8  Eq.  469:  affirmed,  L.  R.  5  Cli.  App.  340.]  ubi  supra;  Cunningham  v.  Pell,  6  Paige,  655. 
Contra,  Talbot  v.  Lord  Radnor,  3  M.  &  K.  In  case  the  bill  is  upon  oath,  there  is  greater 
252.     [Dell  V.  Griffits,  16  W.  R.  30.]  caution    exercised   in    reference   to    amend- 

8  Hinde,  21.  A  written  bill  mav  be  thus  ments.  Ibid.;  Verplanck  v.  Merct.  Ins. 
amended,  as  well  as  a  printed  bill;  see  Co.,  1  Edw.  Ch.  46;  Swift  v.  Eckford,  6 
McDougald  V.  Williford,  14  Geo.  Giib;  jwst,  Paige,  22;  Lloyd  r.  Brewster,  4  Paige,  538; 
411  to  413,  note,  and  Rules  of  the  Courts  of  Parker  v.  Grant,  1  John.  Ch.  434;  Rogers  v. 
the  United  States,  Massachusetts,  and  New  Rogers,  1  Paige,  424;  Whitmarsh  v.  Camp- 
Hampshire,  there  stated.  Amendments  can  bell,  2  Paige,  67.  So  where  the  object  of  the 
only  be  granteil  where  the  bill  is  defective  amendment  is  to  let  in  new  facts  or  defences, 
in  parties,  or  in  praver  for  relief,  or  in  the  there  is  greater  reluctance  on  the  part  of  the 
omission  or  mistake  o'f  a  fact  or  circumstance  Court  to  allow  the  amendment  where  it  de- 
connected  with  the  substance,  but  not  form-  pends  upon  parol  proof,  than  where  it  depends 
ing  the  substance  itself,  nor  repugnant  on  written  instrunu'iits  omitted  by  accident 
thereto.  The  latter  part  of  this  priiiciple  or  mistake.  Smith  v.  Babcock,  3  Sumner, 
applies  to  all  pleadings  in  Equity,  as  well  as  410;  Calloway  v.  Dobson,  1  Brock.  119. 
to  bills.  Verplanck  v.  Merct."  Ins.  Co.,  1  And  the  Court  will  not  allow  amendments 
Edw.  Ch.  46;  Lyon  v.  Tallmadge,  1  John.  by  inserting  facts  known  to  the  plaintiff  at 
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an  amcnckHl  bill,  the  amendment  is  in  fact  esteemed  but  as  a  con- 
tinuation of  the  original  bill,  and  as  forming  part  of  it ;  for  both  the 
original  and  amended  bill  constitute  but  one  record  :  ^  so  much  so,  that 
where  an  original  bill  is  full^-  answered,  and  amendments  are  after- 
wards made,  to  which  the  defiMidant  does  not  answer,  the  whoh;  record 
may  be  taken,  pro  confcsso^  generall}',*-'  and  an  order  to  take  the  bill 
pro  confesso  as  to  the  amendments  only  will  be  irregular. "^  An  amended 
bill  must  therefore,  in  all  cases,  be  addressed  to  the  same  Lord  Chan- 
cellor, Lord  Keeper,  or  Lords  Commissioners,  to  whom  the  original 
bill  was  addressed,  although  a  change  has  taken  place  in  the  custody 
of  the  Great  Seal  between  the  times  of  filing  the  original  bill  and  th(! 
amendment.^  But  so  far  as  the  pendency  of  a  suit  can  affect  either  the 
parties  to  it,  or  strangers,  matter  brought  into  a  bill  by  amend- 
ment will  not  *  have  relation  to  the  time  of  filing  the  original  bill,  *40;5 
but  the  suit  will  be  so  far  considered  as  pendent  only  from  the 
time  of  the  amendment.^ 

Where  there  is  a  bill  and  cross-bill,  and  the  plaintiflT  in  the  original 
suit  amends  his  bill  before  answer,  he  will  lose  his  priority  of  suit,  and 
his  right  to  have  an  answer  before  he  is  called  upon  to  answer  the 
cross-bill.^ 


the  time  of  filing  his  bill,  unless  some  excuse 
is  given  for  the  omission.  Whitmarsh  v. 
Campbell,  2  Paige,  67;  I'rescott  r.  Hubbell, 
1  Hill  Ch.  217.  Nor  where  the  matter  of  the 
proposed  amendment  might  with  reasonable 
diligence  have  been  inserted  in  the  original 
bill.  North  Amer.  Coal  Co.  v.  Dyett,  2  Edw. 
Ch.  115. 

When  a  plaintiff  wishe*  to  amend  a 
sworn  bill,  he  must  state  the  proposed 
amendments  distinctly,  so  that  the  Court  can 
see  that  they  are  merely  in  addition  to  the 
original  bill,  and  not  inconsistent  therewith. 
He  must  also  swear  to  the  truth  of  the  pro- 
posed amendments,  and  render  a  valid  ex- 
cuse for  not  incorporating  them  in  the 
original  bill ;  and  the  application  to  amend 
must  be  made  as  soon  as  the  necessity  for 
such  amendment  is  discovered.  Rogers  v. 
Rogers,  1  Paige,  42-t;  Whitmarsh  v.  Camp- 
bell, 2  Paige,  67:  Verplanck  v.  Merct.  Ins. 
Co.,  1  Edw.  Ch.  46 ;  Altree  v.  Horden,  3 
Lond.  Jurist,  81.  As  to  the  stage  of  the 
cause  at  which  applications  for  leave  to 
amend  should  be  made  and  acted  upon,  see 
Hewett  V.  Adams,  50  Maine,  271  ;  (.'lark  v. 
Society  in  Keene,  46  N.  li.  272,  and  cases 
cited;  Codington  v.  Mott,  1  McCarter  (N. 
J.),  4.30.     [/?;/m,  424.] 

1  Vere  v.  Glvnn,  2  Dick.  441 ;  Hoyt  v. 
Smith,  28  Conn.  466  ;  Hurd  v.  Everett,  1 
Paige,  124;  Walsh  v.  Smyth,  .3  Bland,  9,  20; 
O'Gradv  i'.  Barrv,  1  Irish  Eq.  56;  Story  Eq. 
PI.  §§  3"32,  885;  Carey  v.  Smith,  11  Geo".  539. 
[Equitable  Life  Assurance  Societj'  v.  Laird, 
9  C.  E.  Green,  319;  Wilson  v.  Beadle,  2 
Head,  512;  Bradley  v.  Dibrell,  3  Hei.sk. 
522;  Seay  v.  Ferguson,  1  Tenn.  Ch.  291; 
Hix  V.  Gosling,  1  Lea,  560.] 


••2  Jopling  V.  Stuart,  4  Ves.  619.  Where 
the  plaintiff  amends  his  bill  after  answer,  if 
a  further  answer  of  the  amended  bill  be- 
comes necessary,  and  is  not  waived,  the 
defendant  must  put  in  a  further  answer  to 
the  amendment;  or  the  plaintiff  will  l»e 
entitled  to  an  order  taking  the  whole  bill  as 
ameiuled,  as  confessed.  Trust  &  Fire  Ins. 
Co.  V.  Jenkins,  8  Paige,  589;  see  Thomas  v. 
Visitors  Fred.  Co.  School,  7  Gill  &  J.  369  ; 
Cowman  v.  Lovett,  10  Paige,  559;  Tedder  v. 
Stiles,  16  Geo.  1. 

3  Bacon  r.  Griffith,  [4  Ves.  619,  note: 
S.  C.  2  Dick.  473;  Lea  v.  Vanl>ibl)er,  6 
Humph.  18.  But  the  i)laintiff  may  limit  his 
pro  lonfiixso.  Abergavenny  r.  Abergavenny, 
2  E(|.  Ca.  Abr.  178  ;  Weaver  r.  Livingstone, 
Hopk.  Ch.  493;  Smith  v.  St.  Louis  Mut. 
Life  Ins.  Co.,  2  Tenn.  Ch.  605;]  and  see 
Landon  v.  Ready,  1  S.  &'S.  44. 

4  If  the  description  of  the  plaintiff,  or  \\\s 
next  friend,  is  not  the  same  as  when  the  liill 
was  filed,  the  new  description  should  ap[)i;ir 
in  the  amended  bill.  Kerr  v.  Gillespie,  7 
Beav.  269.  271;  8  Jur.  50;  but  the  name  of 
his  solicitor  cannot  be  altered,  unless  an 
order  to  change  the  solicitor  has  been  ob- 
tained.    Braithwaite's  Pr.  299. 

1  Ld.  Red.  3.30;  Ix)ng  v.  Burton.  2  Atk. 
218;  [Lillard  v.  Porter,  2  Head,  177;  Miller 
V.  Taylor,  6  Ileisk.  465.] 

2  Steward  v.  Roe,  2  P.  Wms.  434:  .Fohn- 
son  V.  Freer,  2  Cox,  371;  Noel  r.  King,  2 
Mad.  392:  and  s^eepoft,  Chap.  XXXIV.  §  1, 
Cross  Bills.  But  if  the  plaintiff  amends  his 
bill  before  he  knows  of  tlie  tiling  of  thecross*- 
bill,  he  does  iu>t  lose  liis  priority.  Gray  r. 
Ilaig,  13  Beav.  65.  The  rule  stated  in  the 
text  applies,   it   is  conceived,   to  a  concise 
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Amendments  to  a  bill  are  of  two  sorts  :  those  which  relate  to  parties, 
and  those  which  affect  the  substance  of  the  case.^  Under  a  common 
order  to  amend,  as  the  plaintiff  may  be  advised,  the  plaintiff  may, 
before  a  defendant  has  appeared  to  the  bill,  strike  out  the  name  of  such 
defendant,  or  the  name  of  a  co-plaintiff,  or  add  plaintiffs  or  defend- 
ants ;  *  after  appearance,  the  plaintiff,  under  such  an  order,  ma}',  it 
seems,  before  answer,  add  the  names  of  plaintiffs  or  defendants  ;  but 
he  cannot  strike  out  the  names  of  plaintiffs  or  defendants :  and  under 
a  common  order  to  amend  by  adding  parties,  the  plaintiff  cannot,  after 
answer,  alter  his  bill,  by  putting'  in  the  names  of  other  persons  as  co- 
plaintiffs  with  himself,^  or  after  appearance  by  striking  out  the  names  as 
plaintiffs  of  any  persons  filling  that  character  upon  the  original  record  :  ® 
nor  can  he  introduce  any  allegation,  against  the  original  defendants, 
which  is  not  necessary  to  explain  the  amendment.'' 

In  some  cases,  special  orders  may,  however,  be  obtained  for  the  pur- 
pose of  altering  the  co-plaintiffs  ;  but  as  a  diminution  of  the  number 
of  plaintiffs  has  the  effect  of  lessening  the  defendant's  security  for 
costs,  an  order  will  not  be  made  to  strike  out  the  names  of  plaintiffs 
without  the  Court  also  providing,  at  the  same  time,  that  security  for 
the  costs  of  the  suit  shall  be  given, ^  unless  such  security  be  waived  by 
the  defendants.  In  the  case  of  Brown  v.  Sawer,'^  one  of  two 
*404  co-plaintiffs,  who  had  authorized  the  institution  *  of  the  suit, 
refused  to  proceed  in  it ;  a  motion  was  thereupon  made,  on  be- 
half of  the  other  co-plaintiff,  that  she  might  be  at  liberty  to  amend  the 
bill  by  striking  out  the  name  of  the  co-plaintiff  who  had  refused  to  pro- 
ceed, and  by  making  him  a  defendant,  and  that  he  might  be  ordered  to 
pay  the  costs  occasioned  by  such  amendment,^and  also  the  costs  of 
giving  an}-  security  for  costs  which  the  defendants  or  any  of  them  might 
be  declared  entitled  to  in  consequence  of  such  amendment,  and  inci- 
dental thereto,  and  also  tlie  costs  of  and  incident  to  that  application,  to 
be  taxed  as  between  soUcitor  and  client.     Lord  Langdale  M.  R.,  in 

statement,  which,  under  15  &  16  Vic.  c.  86,  gett  v.  Collins,  13  Sim.  456;  7  Jur.  639;  see 

§  19,  mav  be  Piihstitiited  for  a  cross-bill.     See  Mason  v.  York  &  Cumb.  R.  R.  Co.,  52  Maine, 

-Mertens'v.  Haigh,  1  .J.  &  H.  231;  6  Jur.   N.  107. 

S.  1288.  '  Gibson  v.  Ingo,  5  Hare,   156;  11  Jur. 

3  By   statute    in    Massachusetts,    amend-  555;  Barlow  u.  M' Murray,  L.  R.  2  Eq.   420; 

ments  may  be  allowed  by  changing  suits  at  12  .lur.  N.  8.  51!t,  V.  C.  S. 

Law  into  "proceedings  in 'Equity,  or  proceed-  8  for  form  of  order,  see  Seton,  1253,  No. 

ings  in  E(iuity  into  suits  at  Law,  if  the  same  7 ;  Sweeny  v.  Hull,  Sausse  &  S.  662. 

be  necessary  to  enable  the  plaintiff  to  sustain  »  3   Beav.   598;  5  Jur.  500;  sec  Hart  v. 

his  action  for  the  cause  for  which  it  was  in-  Tulk,  6  Hare,  611,  613;  Bather  v.  Kearsley, 

tended  to  be  brought.     St.   1865,  c.  179,  §   1;  7  Beav.  545;  M'Leod  v.  Lyttleton,  1  Drew, 

see  Williston  r.  Mich.  South.  &  North.   Iiid.  36;  Drake  v.   Svmes,  7   Jur.  N.  S.  399,  L. 

K.    R.  Co.,   13  Allen,   400,  406.     [And   the  JJ. ;  3  Ue  G.,  F' &  J.  491.     As  to  the  course 

statute  was  held  to  apply  to  a  suit  pending  at  where,  after  a   decree,  the   solicitor  of  the 

its  passage.     George  v.  Keed,  101  Mass.  378.]  plaintiffs  ceases  to  practice,  and  one  of  them 

*  See  Braithwaite's  Pr.  300.  refuses  to  concur  with  the  rest  in  appointing 

6  Lock  v.  Bagley,  1  W.  N.  65,  M.  R. ;  but  a  successor,  see  Butlin  v.  Arnold,  1  II.  &  M. 

see  Hichens  v.  Congreve,  1  Sim.  500;  see  also  715.     And  for  the  practice  where  aco-plaintifl 

Milligan  i;.  MitciuiU,  1  M.  &  C.  433,  442;  see  refuses  to  proceed  after  cause  is  at  issue,  .see 

1  C.  P.   Coop.  t.   Cott.  35;  Story  Eq.  PI.  §  Miller  t?.  Smith,  3  Beav.  598  n.  (r().     For  form 

541,  note;  Miller  v.  McCan,  7  Paige,  451.  of  notice  of  motion   iu  such  case,  see  Vol. 

0  Eellowes  v.  Deere,  3  Beav.  353;  Slog-  III. 
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giving  judgment  upon  the  motion,  said:  "The  suit  cannot  be  prose- 
cuted unless  the  alteration  is  made,  and,  therefore,  justice  will  not  be 
done  unless  the  alteration  is  made  ;  I  think,  therefore,  that  this  order 
must  be  made,  but  on  such  terms  as  will  be  just  towards  the  defend- 
ants, and  by  securing  the  costs  of  suit  already-  incurred ;  and  the  co- 
plaintiff  having,  by  revoking  the  authority,  made  this  application 
necessary,  ought  therefore  to  pay  the  costs."  ^ 

It  must  not  be  considered  as  a  matter  of  course  to  o])tain  an  order  to 
strike  out  the  name  of  a  person  who  has  once  been  made  a  plaintiff  in  a 
cause,  even  upon  the  terms  of  giving  security  for  costs.  In  the  case  of 
the  Attorney- General  v.  Cooper-  an  application  was  made,  by  a  number 
of  relators  named  in  an  information,  to  strike  out  the  names  of  several 
of  themselves.  Lord  Cottenham,  in  refusing  the  motion,  observed  : 
"  It  cannot  be  justly  said,  that  all  the  relators  have  to  establish  in  sup- 
port of  such  an  application  is,  that  the  defendants  will  not  be  prejudiced 
by  such  an  alteration  ;  they  must  show  that  justice  will  not  be  done,  or 
that  the  suit  cannot  be  so  conveniently  prosecuted,  unless  the  alteration 
is  made.  I  cannot  give  them  such  an  advantage  as  they  ask,  and  per- 
mit them  to  alter  the  record,  merely  because  they  may  have  a  different 
wish  at  one  time,  from  that  which  they  may  have  at  another  time  : 
which  may  be  the  result  of  mere  caprice." 

In  the  case  of  Hall  v.  LacJc^^  where  it  appeared  that  the  asso- 
ciation *  of  a  cestui  que  trust  and  trustee,  as  co-plaintiffs  on  the     *405 
record,  might  materially  injure  the  interests  of  the  former.  Sir 
J.  L.  Knight  Bruce  V.  C.  gave  leave  to  amend  the  record,  by  striking 
out  the  name  of  the  trustee  as  plaintiff,  and  making  him  a  defendant. 

Leave  ma}^  also  be  obtained  to  amend  a  bill,  b^^  the  addition  of  per- 
sons as  co-plaintiffs.^  After  answ^er,  however,  the  addition  of  a  co- 
plaintiff  is  not  a  matter  of  course,  but  is  discrctionar}-  in  the  Court ; 
and  it  would  appear,  that  where  a  plaintiff  applies,  after  answxM*,  for 
leave  to  amend  his  bill,  by  adding  a  co-plaintiff,  he  must,' in  support  of 
his  application,  show  that  the  person  proposed  to  be  added  is  willing  to 
become  a  co-plaintiff.^     An  order  for  leave  to  amend  hy  adding  a  plain- 

1  Hewett  V.  Adams,  50  Maine,  271.     It  is  8  2  Y.  &  C.  C.  C.  631 ;  see  also  Plimkct  v. 

witliiii  the  discretion  of  the  Court  to  permit  a  Joice,  2  Sch.  &  Lef.  159,  ante,  p.  72;  .lones 

bill  to  be  amended,  by  substituting  tlie  name  v.  Rose,  4  Hare,  52;    where  leave  given  to 

of  a  new  for  the  original  plaintiff,  even  after  strike  out  "on  behalf  of  themselves  and  all 

answer  filed;  but  it  must  be  upon   the  pay-  other  shareholders."     Hart  v.  Tulk,  0  Hare, 

ment  of  all  the  costs,  up  to  the  time  of  the  612;  Drake  r.   Symes,  7  Jur.  N.  S.  •3!(9,  L. 

amendment,  as  well  as  of   the   amendment  JJ.;  -3  De  G.,  F.  iS;  J.  491. 
itself.      Jennings  v.    Springs,    1   Hailcv   Eq.  i  Manghan  v.  Hlake,  L.  R.  3  Oh.  .\p.  32; 

181;  Winthrop  v.  Karrar,  11  Allen,  398.  Winthrop  v.  Farrar,  11  Allen,  3!»8. 

So  an  amendment  maj'  be  allowed  even  -  The  (iovernors  of  Lucton  Free  School  v. 

after  a  hearing  on  bill,  answer,  and  proofs.  Smith,  M'Lel.  17.  19;  Loch  r.  Baglev,  1   W. 

Glark   v.   Society  in  Keene,   46  N.  H.  272;  N.  65,  M.  R.     [And  the  addition  of  a  co-plain- 

Codington    v.    Mott,    1    McCarter    (N.    J.),  tiff,  in   such   case,  will  not  be  allowed  when 

430.  the  effect  would  be  to  introduce  a  new  jilain- 

The  Court  may  impose  other   conditions  tiff  with  a  new  case.     Peek  r.  I",arl   .Spencer, 

of  amendments  besides  the  payment  of  costs.  18  W.  R.  558.     but  see  De  CivcilT  v.  Wilson, 

Bellows  V.    Stone,  14  N.    H.    175;   Bowen   v.  3  Stew.    Eq.   435,   where,   after   hearing,   the 

Idlev,  6  I'aige,  53;  Clark  v.  Society  in  Keene,  cause  was  directed  to  stand  over,  for  further 

46  N.  H.  275.  proof,  with  leave  to  the  complainant  to  amend 

■^  3  M.  &  C.  258,  261;  1  Jur.  790.  by  making  a  partner  co-complainunt.j 
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tiff  after  replication  has  been  refused,  where  the  plaintiff  has  been  guilty 
of  laches.^ 

A  bill  of  discover}'  cannot  be  amended  b}-  adding  parties  as  plaintiffs. 
This  was  held  to  be  the  law  of  the  Court  by  Lord  Eldon,  in  Lord  Chol- 
mondeley  v.  Lord  Clinton,*  where  a  bill  had  been  filed  by  cestui  que  trusts, 
in  aid  of  an  ejectment  at  Law,  and  the  defendant  pleaded  facts  to  show 
that  the  legal  estate  was  in  the  trustees.  The  difficulty  in  the  case  was, 
however,  got  over  hj  tb-s  plaintiffs  consenting  to  the  allowance  of  the 
plea,  and  moving  to  amend  b}'  inserting  a  statement  to  show  that  the 
legal  estate  was  in  trustees,  and  that  a  count  had  been  introduced  in 
the  declaration  in  ejectment  on  the  demise  of  the  trustees. 

Ai:  order  made  at  the  hearing  for  leave  to  amend,  b}'  adding  parties, 
will  not  authorize  the  introduction  of  co-plaintiffs  ;  ^  but  the  Court  will 
sometimes  allow  a  bill,  which  has  originally  been  filed  by  one  individual 
of  a  numerous  class,  in  his  own  right,  to  stand  over  at  the  hearing,  for 
the  purpose  of  being  amended  by  the  introduction  of  the  words  :  on 
behalf  of  himself,  and  all  others  of  the  class.  Thus,  in  Lloyd  v.  Zoar- 
in(/,^  where  a  demurrer  was  allowed,  because  the  parties  affected  to  sue 
in  a  corporate  capacitj^  leave  was  given  to  amend,  by  making  them  sue 
in  their  individual  rights  as  members  of  a  copartnership,  on  behalf  of 
themselves  and  others. 

It  has  been  said,  that  the  Court  will,  at  any  time  before  the  hearing, 
suffer  parties  to  be  added  by  amendment,  upon  a  proper  case 
*406  being  shown  ; ''  and  that  even  after  a  decree,  and  before  it  *  has 
been  enrolled,  persons  interested  may,  by  petition,  be  made  par- 
ties and  let  into  it,  if  their  right  be  interwoven  with  the  other  plaintiffs, 
and  settled  (in  general)  by  the  decree  :  they  paying  the  plaintiffs  a  pro- 
portionable part  of  the  charges  of  the  suit.^ 

8  Milward  v.  Oldfield,  4  Price,  325.  Allen  v.  Smith,  1  Leigh,  331 ;  see  ante,  294, 

*  2  Mer.  71,  74.  note ;  Thorn  v.  Germanrt.  4  John.  Ch.  363 ; 

5  Milligan  v.  Mitchell,  1  M.  &  C.  433,  442 ;  Pleasants  v.  Logan,  4  Hen.  &  M.  489.  Upon 
Miller  v.  McCan,  7  Paige,  451;  see  Noyes  v.  a  creditor's  bill  against  an  insolvent  corpora- 
Sawyer,  3  Vt.  160;  Arendel  v.  Blackwell,  1  tion  for  a  receiver,  &c.,  the  plaintiff  may 
Dev"  Ch.  354.  pray  a  discovery  of  the  stockholders  liable, 

8  6  Ves.  773,  778 ;  see  also  Attorney-Gen-  and  having  obtained  it  may  amend  his  bill  bj' 

eral  v.  Newcombe,   14  Ves.  1,   6 ;    Good  v.  making  such  stockholders  parties.     Morgan 

Blewitt,  13  Ves.  397,  401;  and  ante,  pp.  238,  v.  New  York  &  Albany  R.R.  Co.,  10  Paige, 

242;  [Wormsley  v.  Merritt,  L.  R.  4  Eq.  695;  290;   see  McUougald  v.  Dougherty,  14  Geo. 

Reese  River  Silver  Mining  Co.  v.  Atwell,  L.  674 ;  Hewett  v.  Adams,  50  Maine,  271;  McLel- 

R.  7  Eq.  347;  Manghan  v.   Blacke,  L.  R.  3  Ian  v.  Osborne,  51  Maine,  IW. 
Ch.  App.  32.]  1  Wyatt's  P.  R.  301.    [And  see  the  proper 

■^  Goodwin  v.  Goodwin,  3  Atk.  370;  see  practice  upon  allowing  a  person  to  come  in, 
Forbes  v.  Stevens,  10  .lur.  N.  S.  861,  V.  C.  on  petition,  and  be  made  a  plaintiff  in  a  pend- 
W. ;  4  N.  R.  386,  L.  J.T  ;  Story  Eq.  PI.  §  887  ;  ing  suit.  Aylesworth  v.  Brown,  31  Ind.  270. 
Cooper  Eq.  PI.  333;  Ld.  Red.  325;  Hutchin-  But,  except  in  such  cases,  there  is  no  prac- 
son  V.  Reed,  1  Hoff.  Ch.  316 ;  Gordon  v.  Hoi-  tice  which  will  authorize  the  Court  upon  the 
land,  3  Ired.  Ch.  362 ;  Codington  v.  Mott,  1  application  of  persons  not  parties  to  a  suit, 
McCarter  (N.  J.),  430;  Park  v.  Ballentine,  6  to  compel  the  plaintiffs  to  make  such  person.s 
Blackf.  223.  In  respect  to  amendments  as  co-plaintiffs.  Drake  v.  Goodridge,  0  Blatchf. 
to  parties,  Courts  are  more  liberal  than  in  re-  151.  And  see  ante,  287.]  Mere  formal  amend- 
spect  to  other  amendments.  A  Court  of  ments,  such  as  the  introduction  of  new  par- 
Equity  will  not  dismiss  a  bill  absolutely,  for  ties,  or  amendments  to  the  prayer  of  the  bill,  to 
want  of  proper  parties,  if  the  plaintiff  shows  meet  the  exigency  of  tlic  case,  will  be  made 
enough  to  give  color  to  his  claim  for  relief  up  to,  and  at,  tlie  final  hearing.  Codington 
against   tke  parties    not    before   the   Court.  «.  Mott,  1  McCarter  (N.  J.),  430;  see  Phil- 
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If  parties  are  added  after  the  expiration  of  the  time  for  giving  notice 
of  the  cross-examination  of  the  witnesses,  the  evidence  of  such  wit- 
nesses cannot  be  read  against  the  parties  so  added. '■^ 

It  is  not  within  the  province  of  this  work  to  point  out  the  cases  in 
which  amendments  may  become  rec^uisite,  for  the  i)urp<^se  of  altering 
the  case  upon  the  record  as  against  tlie  defendants  already  before  the 
Court,  or  to  what  extent  they  may  be  made.  It  is  to  be  observed, 
uowever,  that  the  rule  which  formerly  existed,  that  a  plaintiff"  ought  not 
to  introduce  facts,  by  amendment,  which  have  occurred  since  the 
fiUng  of  the  original  bill,^  has  been  abolished ;  *  and  the  facts  *407 
and  circumstances  occurring  after  the  institution  of  a  suit  may 
be  introduced  into  the  bill  by  amendment,  if  the  cause  is  otherwise  in  a 
state  in  which  an  amendment  may  be  made,^  and  if  not,  they  may  be 
added  by  supplemental  statement.^ 


hower  v.  Tod,  3  Stockt.  (N.J.)  54,  312; 
Kuckley  v.  Cross,  Saxton,  504;  Mavor  v. 
Dry,  2  S.  &  S.  113;  Henrys.  Brown,  4 
Ha'lst.  Cli.  245 ;  Rodgers  v.  Kodgers,  1  Paige, 
424 ;  Whitmarsh  v.  Campbell,  2  Paige,  67 ; 
Vcrplaiuk  v.  Merct.  Ins.  Co.,  1  Edw.  Ch.  46; 
Pratt  V.  Bacon,  10  Pick.  123. 

2  Pratt  V.  Barker,  1  Sim.  1,  5;  James  v. 
James,  4  Beav.  578;  Quantock  v.  Bullen,  5 
Mad.  81.  After  the  witnesses  in  a  cause  have 
been  examined,  and  the  proofs  closed,  no 
amendment  of  the  bill  is  allowed,  except  in 
matters  of  mere  form,  unless  under  very 
special  circumstances.  Bowen  v.  Idley,  6 
Paige,  467;  Clark  v.  Societv  in  Keene,  i6  N. 
H.  272;  Tilton  v.  Tilton,  9  N.  H.  394;  Bel- 
lows V.  Stone,  14  N.  H.  175;  Doe  v.  Doe,  37 
N.  H.  2G8;  see  Wilbur  v.  Collier,  1  Clark, 
315;  Shephard  v.  Merrill,  3  .lohn.  Ch.  423; 
Smith  V.  Burnham,  4  Harr.  &  J.  331 ;  Stew- 
art V.  Duvall,  7  Gin  &  J.  180;  Ross  v.  Car- 
penter, 6  McLean,  382. 

3  See  Longworth  v.  Taylor,  1  McLean, 
514.  Amendments  to  a  bill  are  always  con- 
sidered as  forming  a  part  of  the  original  bill. 
They  refer  to  the  time  of  tiling  the  bill ;  and 
the  defendant  cannot  be  required  to  answer 
any  thing  which  has  arisen  since  that  time. 
Hurd  V.  Everett,  1  Paige,  124;  Walsh  v. 
Smyth,  3  Bland,  9,  20;  O' Grady  v.  Barry,  1 
Irish  Eq.  56.  Unless,  indeed,  ttie  defendant 
has  not  put  in  his  answer,  in  which  case  the 
bill  may  be  amended  by  adding  supplemen- 
tal matter.  Candler  v.  Pettit,  1  Paige,  168; 
Og('en  r.  Gibbons,  Halst.  (N.J.)  Dig.  172. 
Consequently  an  original  bill  cannot  be 
amended  by  incorporating  tht^rein  an3'  thing 
which  arose  subsequently  to  the  commencing 
of  the  suit.  This  should  be  stated  in  a  sup- 
plemental bill.  Stafford  v.  Howlett,  1  Paige, 
200;  Saunders  v.  Frost,  5  Pick.  276;  see 
Sanborn  v.  Sanborn,  7  Gray,  142.  Generally, 
a  mistake  in  the  bill  in  the  statement  of  a 
fact  slu)uld  be  corrected  by  au  amendment, 
and  not  by  a  right  statement  of  the  fact  in  a 
supplemental  bill.  Strickland  v.  Strickland, 
12  Sim.  253;  Stafford  v.  Howlett,  1  Paige, 
200. 

When  the  cause  has  proceeded  .so  far,  that 
an  amendment  cannot  be  made,  or  if  material 


facts  have  occurred  subsequently  to  the  com- 
mencing of  the  suit,  the  Court  "will  give  the 
jjlaintifi  leave  to  tile  a  supplemental  bill.  And 
where  such  leave  is  given,  the  Court  will  per- 
mit other  matters  to  be  introduced  into  the 
supplemental  bill,  which  might  have  been  in- 
corporated in  the  original  bill  by  way  of 
amendment.  Stafford  v.  Howlett,"  1  Paige, 
200;  see  Verplanck  v.  Merct.  Ins.  Co.,  1 
Edw.  46 ;  Pinch  v.  Anthony,  10  Allen,  470. 

Cases,  however,  do  sometimes  occur  where 
the  introduction,  by  amendment,  of  matters 
which  have  occurred  since  the  date  of  the 
original  bill  will  be  jxTmitted  by  the  Court ; 
thus,  where  the  plaintiff  has  an  inchoate 
right  at  the  time  of  preparing  his  original 
bill,  which  merely  requires  some  formal  act 
to  render  his  title  perfect,  and  such  formal 
act  is  not  completed  until  afterwards,  the 
introduction  of  that  fact  by  amendment  will 
be  permitted.  The  case  of  an  executor  filing 
a  bill  before  probate,  and  afterwards  obtain- 
ing probate,  is  an  instance  of  tiiis  kind. 
Humphreys  v.  Humphreys,  3  P.  Wms.  348; 
Bradford  ».  Felder,  2  IM'Oord  Ch.  170;  Bill- 
out  V.  Morse,  2  Havw.  175;  Butler  v.  Butler, 
4  Litt.  201;  Blackwell  v.  Blackwell,  33  Ala. 
57.  A  bill  was  amended  so  as  to  charge  that 
an  infant  defendant  had  attained  her  full 
age,  thereby  to  compel  her  to  answer  as  an 
adult.     Kipp  V.  Hanna,  2  Bland,  20. 

1  15  &  16  Vic.  c.  86,  §  53;  see  Tudway  v. 
Jones,  1  K.  &  J.  691;  Forbes  v.  Stevens,"  u6i 
Slip.  ;  and  see  Attorney-General  v.  Portreeve 
of  Avon,  11  W.  R.  1050,  1051,  L.  JJ. ;  God- 
frey V.  Tucker,  33  Beav.  280;  9  Jur.  N.  S. 
818:  Beardmore  v.  Gregory,  2  H.  &  M.  491; 
11  Jur.  N.  S.  363;  and  cases  cited,  33  Beav. 
28-3,  n.;  Foulkes  v.  Davies,  L.  R.  7  Eq.  42, 
46  ;  Attorney-General  v.  Cambridge  Con- 
sumers' Gas  Co.,  L.  R.  4  (-"h.  Ap.  71. 

2  15  &  16  Vic.  c.  86,  §  53;  see  Rogers  v. 
Solomons,  17  Geo.  598;  Ord.  XX.XIL  2:  and 
sec  post,  Chap.  XXXIII.,  Jierlfuriiml  Snpple- 
ment.  An  abatement  cannot  be  thus  remedied. 
Commerell  v.  Hall,  2  Drew.  l!t4:  S.  C.  nom. 
Commerell  v.  Bell,  18  Jur.  141:  Williams  v. 
Jackson,  5  Jur.  N.  S.  264;  7  U'.  H.  104,  V. 
C.  W.;  Webb  v.  Wardle,  11  Jur.  N.  S.  278, 
V.  C.  K. 
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"Where  an  answer  of  a  defendant  states  facts  which  are  material  to 
the  plaintiff's  case,  but  which  have  not  been  stated  in  the  bill,  it  is  not 
necessary  that  the  plaintiff,  in  order  to  avail  himself  of  them  at  the 
hearing,  should  introduce  such  facts  into  his  bill  by  amendment,  although 
perhaps  the  most  convenient  course  would  be  to  do  so.''  Where,  there- 
fore, it  is  important  to  the  plaintiff  that  a  fact  disclosed  in  the  answer 
should  be  further  inquired  into,  or  avoided  by  some  further  statement, 
the  practice  is  often  resorted  to  of  introducing  such  fact  from  the 
answer  of  the  defendant  into  the  bill ;  and  where  a  plaintiff,  not  being 
satisfied  with  the  answer,  amended  his  bill,  stating,  b}-  way  of  pretence, 
a  quotation  from  the  answer,  and  negativing  it,  and  insisted  that  the 
facts  would  appear  differently  if  the  defendant  would  look  into  his  ac- 
counts. Sir  Thomas  Plumer  V.  C.  held,  that  the  matter  so  introduced 
was  not  impertinent.* 

Great  latitude  is  allowed  to  a  plaintiff  in  making  amendments, 
*4;08  *  and  the  Court  has  even  gone  to  the  extent  of  permitting  a  bill 
to  be  converted  into  an  information ;  ^  it  has  also  been  held, 
where  a  plaintiff  filed  a  bill,  stating  an  agreement,  and  the  defendant 
b}'  his  answer  admitted  that  there  was  an  agreement,  but  different  from 
that  stated  by  the  plaintiff,  that  the  plaintiff  might  amend  his  bill, 
abandoning  his  first  agi'eement,  and  prating  for  a  decree  according  to 
that  admitted  by  the  defendant.'^  In  that  case,  however,  the  amend- 
ment was  permitted,  because  the  biU  in  its  original  form  might  have 
been  prepared  under  a  mistake  or  misconception  of  counsel,^  and  the 
plaintiff,  having  aftei'wards  discovered  the  error,  was  allowed  by  the 
Court  to  abandon  his  original  case,  and  insist  upon  the  one  alleged  by 
the  defendant ;  but  the  Court  will  not  carry  its  liberality  further,  and 
permit  a  plaintiff  to  amend  his  bill,  so  that  he  may  continue  to  insist 
upon  the  agreement  originally  stated,  and  if  he  fails  in  that,  to  get  the 
benefit  of  the  one  admitted  by  the  defendant.  Upon  this  j^iinciple, 
where  the  original  bill  prayed  the  specific  performance  of  an  agreement, 
and  the  defendant  denied  the  agreement  as  stated  in  the  bill,  but  admit- 
ted a  different  one,  whereupon  the  plaintiff"  amended  his  bill,  continuing 
to  insist  on  the  original  agi'eement,  and  praying  in  the  alternative,  if 

3  Attwood   V.   ,    1    Russ.    353,    361;  be  amended  so  as  to  state  the  contract  set  up 

Maury  v.   Lewis,   10  Yerger,   115  ;    Rose  v.  iu  the  answer,  if  that  is  to  be  relied  upon  for 

Mynatt,   7  Yerger.   30  ;   but  see  Thomas  v.  a  decree.     Byrne  v.   Romaine,  2  Kdw.  Ch. 

Warner,   15  Vt.   110;  Dupouti  v.  Mussy,  4  445.      But  it  is  not  necessary  or  proper  to 

Wash.  C.  0.  128.     But  where  it  is  important  amend  the  bill  for  the  purpose  of  traversing 

to   the  plaintiff,   that  facts  disclosed   in  the  defensive  averments  brought  forward  by  the 

answer  should  be  further  inquired  info,  or  answer.     Lanier  v.  Hill,  30  Ala.  111. 
avoided  by  some  further  statement,  such  facts  4  Seelye  v.  Boehm,  2  Mad.  176,  180. 

may   be   introduced   into   the   bill    from  the  i  President  of  St.  Mary  Magdalen  v.  Sil>- 

answer  of  the  defendant,  by  way  of  amend-  thorp,  1  Russ.  154. 

ment.     Seelye  t'.  Boehm,  2  .Mad.  176;  Spencer  2  Per  Ld.  Redesdale,  Lindsay  v.  Lynch,  2 

V.  Van  Duzen,  1  Paige,  555.     But  no  admis-  Sch.  &  Lef.  9;  Harris  v.   Knickerbocker,  5 

sion  in  an  answer  can,   under  any  circinn-  Wend.   638;    S.   C.  1  Paige,  201}.     This  has 

stiinces,   lay  a   foundation   for   relief   under  been  allowed,  even  after  a  hearing  on  the  bill, 

any  specific   head   of  Ivjuity,    unless   it   be  answer,  and  evidence.     Bellows  v.  Stone,  14 

Hubst<antiallv  set  forth  in  the  bill.     Jackson  N.  H.  175. 
V.  Ashton,  il  Peters,  22J.     The  bill  should  8  See  McEIwain  v.   Willis,  3  Paige,  505. 
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not  entitled  to  that,  to  have  the  execution  of  the  admitted  agreouKMit : 
Lord  Redesdale  dismissed  the  bill  with  costs,  but  without  prejudice  to 
any  bill  the  plaintiff  might  be  advised  to  file,  to  obtain  a  performance 
of  the  admitted  agreement.* 

It  seems  that,  as  a  general  rule,  the  Court  will  not  permit  a  bill,  filed 
for  the  mere  purpose  of  discovery,  to  be  converted  into  oue  for  relief, 
by  the  addition  of  a  prayer  for  relief,^  though  it  has  been  allowed  in 
some  cases  ;  ^  and  it  seems,  that  a  bill  for  relief  cannot  be  converted 
into  a  bill  for  discovery  by  striking  out  the  prayer  ;  ^  thus,  in  Lord  Ghol- 
mondeley  v.  Lord  Clinton,^  where  the  defendants,  having  answered  the  bill, 
obtained  an  order  for  the  plaintiff  to  elect  whether  he  would  pro- 
ceed at  Law  or  in  Equity,  whereupon  *  the  plaintiff  elected  to  *409 
proceed  at  Law,  and  moved  to  dismiss  his  bill  as  far  as  it  sought 
relief,  and  to  amend  the  record  by  striking  out  the  prayer  for  relief, 
the  motion  was  refused  :  Lord  Eldon  being  of  opinion,  that  the  better 
course  for  the  plaintiff  would  be  to  dismiss  his  bill,  and  file  another  for 
discovery  only  ;  which  was  accordingly  done.^ 

Any  amendment  of  a  bill,  however  trivial  and  unimportant,  author- 
izes a  defendant,  though  not  required  to  answer,  to  put  in  an  answer, 
making  an  entirely'  new  defence,  and  contradicting  his  former  answer.^ 
Thus,  in  Bolton  v.  Bolton,^  Sir  Lancelot  Shadwell  V.  C.  on  this  ground 
refused,  with  costs,  a  motion  to  take  an  answer  to  an  amendcnl  bill  off 
the  file :  although  it  was  filed  nearl3'  three  years  after  the  bill  had  been 
amended,  and  eight  years  after  the  original  answer,  and  contradicted 
the  original  answer,  introducing  no  less  than  four  new  issues  or 
defences.  An  amendment  of  the  bill  does  not,  however,  enal)le  a 
defendant  who  has  answered  the  original  bill  to  demur  to  an  amended 
bill  upon  any  cause  of  demurrer  to  which  the  original  bill  was  open,* 

*  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1;   see  Stone,  1  Allen,  572;  see  Wright  v.  Wriffht, 

also  WooUam  v.  Hearn,  7  Ves.  211,  222;  and  4  Halst.  Ch.  (N.  J.)  143. 
Deniston  v.  Little,  2  Sch.  &  Lef.  11,  n.  (n).  8  2  V.  &  B.  11.3. 

[An  amended  bill  will  not  be  allowed  where  i  2  Mer.  71.     In  the  above  case,  Gurish  v. 

the  relief  sought  is  inconsistent  with  that  of  Donovan,  2  Atk.  166,  was  cited  in  arf,'iinicnt 

the  original  bill.     Lloyd  ».  Brewster,  4  Paige,  in  support  of  the  motion  ;  but,  upon  reference 

637;    Coleman  v.  Pinkard,   2  Humph.   185;  to  the  Registrar's  book,  it  appeared  tliat  the 

Bosley  v.  Phillips,  3  Tenn.  Ch.  649.     Repug-  order  for  striking  out  the  prayer  was  made 

nancy  or  inconsistency  between  original  and  by  consent,  and  that  an  answer  wa-s  put  in 

amended  bills,  although  in  the  alternative,  is  by  the  defendant  after  the  order  was  made, 

good  ground  for  not  allowing  an  amended  2  V.  &  B.  114,  n.  (a);  see  a/itr,  402.  note, 
bill.     Ray  v.  Womble,  56  Ala.  32.]  -  Miller  v.  Whittaker,  33  III.  386;  Trust 

6  Butterworth  r.  Bailey,  15  Ves.  358,  361;  &   Fire  Ins.  Co.  v.   .Jenkins,  8  Paige,   589; 

Jackson  v.  Strong,   M'Lel.   245  ;    Parker  v.  Bowen  v.  Idley,  6  Paige,  46;  see  Bosannuet 

Ford,  1  Coll.  506.  v.  Marsham,  4  Sim.  573;  Richardson  v.  Rich- 

6  Hildyard  v.  Cressy,  3  Atk.  303;  Crow  ardson,  5  Paige,  58;  [Dillon  y.  Davis.  3  Tenn. 

V.    Tyrell,    2  Mad.    397,    409  ;    Lousada  v.  Ch.  394;]   Thomas  v.  Visitors  of  Fred.  Co. 

Templer,  2  Russ.  561,  565 ;  Severn  v.  Fletcher,  School,  7  Gill  &  .1.  369.     In  this  last  case  an 

5  Sim.  457.  additional  answer  to  an  amended    bill   was 

T  An  application  to  the  Court  in  Massa-  ordered  to  be  taken  off  the  tile,  because  not 

chusetts,  for  relief  in  Equity,  which  does  not  filed  with  leave. 

contain  a  prayer  for  process  to  be  served  on  ^  29th    June,    1831,    MSS.,    ex    relatione 

the  defendant!!  or  conclude  with  the  general  Beames. 

interrogatory  as  required  by  the  Rules  for  *  Attorney-General    v.    Cooper,    8    Hare, 

Practice  in  "Chancery  in  that  State,  may  be  166;  see  also  Wyliie  v.  Ellice,  6  Hare,  505. 

regarded  as  a  bill;  and  if  properlv  amended,  For  case  prior  to  37  Ord.  Aug.,  1841  (now 

relief  may  be  granted  on  it.    iJelknap  v.  Ord.  XIV.  9),  see  Ellice  v.  Uoodsou,  3  M.  & 
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unless  the  nature  of  the  case  made  by  the  bill  has  been  changed  by  the 
amendments/ 

No  alteration  can  be  made  in  any  pleading,  or  other  matter,  after  it 
has  been  filed,  and  by  that  means  become  a  record  of  the  Court,  with- 
out the  sanction  of  an  Order. *^  Orders  for  leave  to  amend  bills,  may, 
subject  to  the  rules  and  regulations  hereafter  pointed  out,  be  obtained 
at  any  period  of  the  cause,  previously  to  the  hearing.^ 

An  order  for  leave  to  amend  a  bill  may  be  obtained  at  any  time 

before  answer,  upon  motion  or  petition  without  notice  ;  *  and  for 

*-410     *the  purpose  of  adding    parties  only,  an   order  for  leave   to 


C.  653,  001;  2  Jur.  249.  [Nor  to  put  in  a 
plea  in  the  nature  of  a  plea  puis  darrein  cun- 
tinuance,  to  tlie  effect  that  since  he  put  in  his 
answer  to  the  original  bill  he  had  removed 
the  obstacle  which  prevented  proceedings 
at  law,  and  authorized  the  tiling  of  the  bill. 
Morley  v.  White,  L.  R.  8  Ch.  A  p.  731.  The 
rule  is  now  otherwise  under  the  Judicature 
Act.  Powell  V.  Jewesbury,  9  Ch.  Div.  34. 
See  infra,  780.] 

6  Oresv  V.  Bevan,  13  Sim.  354. 

6  See  'Thomas  v.  Visitors  of  Fred.  Co. 
School,  7  Gill  &  J.  369. 

7  See  Luce  v.  Graham,  4  John.  Ch.  170; 
Hunt  V.  Holland,  3  Paige,  78.  [A  plaintiff 
who  is  in  contempt  may  obtain  an  order  to 
amend  his  bill.  Chatterton  v.  Thomas,  36 
L.  J.  Ch.  592.] 

8  Ord.  IX.  8.  As  many  orders  as  may  be 
required  may  be  thus  obtained,  and  if  in- 
terrogatories have  been  filed,  and  it  is  neces- 
sary to  amend  them,  the  Order  may  give 
leave  to  do  so.  Braithwaite's  Pr.  319;  see 
fonn  of  Order,  Seton,  12.52,  No.  2.  The 
following  rules  on  the  subject  of  amendments 
were  adopted  by  the  Supreme  Court  of  the 
United  States,  .fanuary  Term,  1842.  "  The 
plaintiff  shall  be  at  liberty,  as  a  matter  of 
course,  and  without  payment  of  costs,  to 
amend  his  bill  in  any  matters  whatsoever, 
before  any  copy  has  been  taken  out  of  the 
clerk's  office,  'and  in  any  small  matters 
afterwards,  such  as  filling  up  blanks,  correct- 
ing errors  of  dates,  misnomer  of  parties,  mis- 
description of  premises,  clerical  errors,  and 
generally  in  matters  of  form.  But  if  he 
amend  in  a  material  point  (as  he  may  do  of 
course),  after  a  copy  has  been  so  taken,  before 
any  answer,  or  plea,  or  demurrer  to  the  bill, 
he  shall  pay  to  the  defendant  the  costs  occa- 
sioned thereby,  and  shall,  without  delay, 
furnish  him  a  "fair  copy  thereof,  free  of  ex- 
pense, with  suitable  references  to  the  places 
where  the  same  are  to  be  inserted.  And  if 
the  amendments  are  numerous,  he  shall 
furnish  in  like  manner  to  the  defendant  a 
copv  of  the  whole  bill  as  amended,  an<l  if 
there  be  more  than  one  defendant,  a  copy 
shall  be  furnished  to  each  defendant  affected 
thereby."  Eijuity  Rule,  28.  "  After  an 
answer,  or  plea,  or  dcmuiTcr,  is  put  in,  and 
before  replication,  the  plaintiff  may,  upon 
motion  or  petition,  without  notice,  obtain  an 
order  from  any  judge  of  the  ('ourt,  to  amend 
his  bill  on  or  before  the  ne.xt  succeeding  rule 
day,  upon  payment  of  costs,  or  without  pay 


ment  of  costs,  as  the  Court  or  judge  thereof 
mav  in  his  discretion  direct.  But,  after 
replication  filed,  the  plaintiff  shall  not  be  at 
liberty  to  withdraw  it  and  to  amend  his  bill, 
excep't  upon  a  special  order  of  a  judge  of  the 
Court,  upon  motion  or  petition,  after  due 
notice  to  the  other  party,  and  upon  proof  by 
affidavit,  that  the  same  is  not  made  for  the 
purpose  of  vexation  or  delay,  or  that  the 
matter  of  the  proposed  amendment  is 
material,  and  could  not  with  reasonable  dili- 
gence have  been  sooner  introduced  into  the 
bill,  and  upon  the  plaintiff's  submitting  to 
such  other  terms  as  may  be  imposed  by  the 
judge  for  speeding  the  cause."  Equity  Rule, 
29.  "  If  the  plaintiff,  so  obtaining  any  order 
to  amend  his  bill  after  answer,  or  plea,  or 
demurrer,  or  after  replication,  shall  not  tile 
his  amendments,  or  amended  bill,  as  the  case 
may  require,  in  the  clerk's  office,  on  or  before 
the  next  succeeding  rule  day,  he  shall  be  con- 
sidered to  have  abandoned  the  same,  and  the 
cause  shall  jiroceed,  as  if  no  application  for 
any  amendment  had  been  made."  Equity 
Rule,  30;  Story  Eq.  PI.  §  880,  note. 

By  the  Rules  of  Practice  in  Chancery  in 
Massachusetts,  the  plaintiff  may  amend"  his 
bill  at  any  time  before  answer,  plea,  or  de- 
murrer, filed,  of  course,  and  without  pajTiient 
of  costs;  but  if  the  defendant's  appearance 
shall  have  been  entered,  the  plaintiff  shall,  at 
his  own  expense,  furnish  the  defendant  with 
a  certified  copy  of  the  amended  bill.  No 
amendment,  however,  shall  be  allowed,  as  of 
course,  to  a  bill  which  has  been  sworn  to  by 
the  party.  If  the  defendant  demurs  to  the 
bill  for  want  of  parties,  or  other  defect, 
which  does  not  go  to  the  equity  of  the  whole 
bill,  the  plaintiff  may  amend  at  any  time 
before  the  demurrer  is'set  down  for  argument, 
or  within  fourteen  days  after  the  demurrer  is 
filed,  and  notice  ther'eof  given  to  him,  upon 
the  payment  of  a  term  fee.  Rules  20,  21. 
And  upon  the  coming  in  of  the  answer,  if  the 
plaintiff  shall  find  it  necessary  to  amend  his 
bill,  in  order  to  meet  the  case  made  by  the 
answer,  he  may  do  .so,  by  furnishing  to  the 
defendant  a  certified  copy  of  the  amendment. 
Rule  22.  See  Gerrish  v.'Black,  99  Mass.  315. 
For  the  Rule  in  Maine,  see  3rd  Rule  of  Chan- 
cery Practice,  37  Maine,  581. 

In  New  Hampshire,  amendments  may  be 
made  to  the  bill,  answer,  or  pleadings,  in 
proper  cases,  upon  the  order  of  the  judge  iu 
vacation,  and  upon  such  terms  as  he  may 
impose ;  the  amendments  being  subject,  h"w- 
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amend  may  be  obtained  in  like  manner  at  any  time  before  tin; 
cause  ia  set  down  for  hearing ;  ^  but,  as  we  have  seen,  if  the  order  is 
obtained  after  the  time  fbr  giving  notice  of  the  cross-examination  of 
the  witnesses,  the  evidence  cannot  be  read  against  the  parties  so 
added. '^ 

An  order  for  leave  to  amend  a  bill,  on!}'  for  the  purpose  of  rectifying 
some  clerical  error  in  names,  dates,  or  sums  may  be  obtained  at  any 
time  upon  motion  or  petition  without  notice.'  The  order  should  specify 
the  errors  which  are  to  be  corrected. 

*  If  a  demurrer  to  the  whole  bill  is  not  set  down  for  argument  *111 
within  twelve  daj's,  or  a  demurrer  to  part  of  the  bill  within  tiu-ee 
weeks,  after  filing  the  same,  the  plaintilf  must,  within  such  respective 
times,  serve  an  order,  which  may  be  obtained  on  motion  or  petition  of 
course,  for  leave  to  amend  the  bill :  otherwise,  the  demurrer  will  be 
held  sufflcient.^ 

If  a  plea  to  the  whole  or  a  part  of  a  bill  is  not  set  down  for  argument 
within  three  weeks  after  the  filing  thereof,  the  plaintilf  must  within  that 
time  serve  an  order,  which  may  be  obtained  on  motion  or  petition  of 
course,  for  leave  to  amend  the  bill,  or  undertake  in  writing  to  reply  to 
the  plea  :  otherwise,  the  plea  will  be  held  good.' 

Where  a  demurrer  has  been  overruled,  it  is  irregular  to  obtain  an 
order  of  course  to  amend  pending  an  appeal :  and  in  such  a  case,  the 
order  was  discharged  with  costs,  and  the  amendments  expunged.^ 

In  like  manner,  it  is  irregular  to  obtain  an  order  of  course  to  amend, 
pending  an  inquir}'  which  of  two  suits  is  most  for  an  infant's  benefit.* 

If,  at  the  time  the  order  for  amendment  is  made,  none  of  the  defend- 
ants have  appeared,  the  plaintiff  may  amend  without  pa5Tneut  of  any 

ever,  to  the  order  of  the  Court.  Rule  18,  S.  570 ;  see,  however,  Cheeseborongh  v. 
of  Chancerv  Practice,  38  N.  H.  G08.  Wright,  28  Beav.  173.  As  to  the  necessity 
[In  Tennessee,  the  bill  may  be  amended  of  reserving  the  bill  after  such  an  amend- 
before  copy  issued,  and  afterwards  in  small  meat,  see  Barnes  v.  Ridg^vay,  1  Sm.  &  G. 
mattersnotaffectingthemerits,  without  costs,  Ap.  18.  The  defendant  may,  where  he 
and  before  defence  made  in  material  points  apprehends  danger  from  a  clerical  mistake, 
upon  paving  the  costs  of  a  copy  of  the  amend-  in  stating  a  deed  or  other  instrument,  in  a 
ment.  "In  all  other  cases,  aiiicndments  can  bill,  have  the  bill  amended  so  as  to  identify 
only  be  made  by  leave  of  the  Chancellor  in  the  instrument  on  which  the  suit  is  brought, 
open  Court.  Code,  §§  4332  to  4335.  It  is  of  and  prevent  a  second  suit  on  the  same, 
course  to  allow  the  plaintiff  to  amend  his  Ontario  Bank  v.  Schermerhorn,  10  I'aige, 
bill  upon  defence  made  either  bv  plea  or  109.  A  mere  clerical  error  may  be  amended 
answer;  amendments  after  replication,  or  the  in  a  bill,  even  after  final  decree.  Donnelly 
setting  of  a  plea  or  demurrei-  for  hearing  will  v.  Ewart,  3  Rich.  Eq.  18.  For  forms  of 
be  on  terms.  Mount  Olivet  Cemetery  v.  motion  paper  and  petition,  see  Vol.  III. 
liudeke,  2  Tenn.  Ch.  480.J  ^  Old.  XIV.    14,  15.     As  to  the  effect  of 

1  Ante,  pp.  293,  294;  Goodwin  v.  Good-  holding  a  demurrer  suflicient,  see /^ys/,  Chap, 
win,  3  Atk.  370;  Brattle?;.  Waterman,  4  Sim.  XIV.  §  5.  For  forms  of  motion  paper  and 
125;  Brvan  v.  Wastell,  Kay  Ap.  47;  Gill  v.  petition,  see  Vol.  III. 

Ravner,'  1  K.  &  J.  395;  see,  however,  Hitch-  2  Ord.  XIV.  17.  As  to  the  effect  of  hold- 
cock  V.  Jacques,  9  Beav.  192.  ing  a  plea  sufficient,  ^eejwst,  Chap.  XV.  §  5. 

2  Ante,  pp.  293,  294,  405;  Quantock  v.  And  see  Campbell  v.  Joyce,  L.  K.  2  hq.  3<7, 
Bullen,  5  Mad.  81;  Pratt  v.  Barker,  1  Sim.  V.  C.  W.;  [Mttlewell  v.  Barstow,  L.  li.  10 
1,  5;  James  v.  James,  4  Beav.  578.  Eq.   210.]     For  forms  of  motion  paper  and 

8  Ord.  IX.  9.     The  signature  of  counsel  petition,  see  Vol.  III. 
is  not  required  to  an  amendment  of  this  de-  8  Ainslie  v.  Sims,  17  Beiiv.  174. 

scription;  but  such  an  ameiulment  will  ren-  ■*  Fletcher  v.  Moore,  11  Beav.  617;  13  Jur. 

der  inoperative  an  order  to  take  a  bill  pro  1063. 
cun/tssu ;  Weightmau  v.  rowell,  2  De  G.  & 
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costs. ^  If  any  of  the  defendants  have  appeared,  but  have  not  answered, 
or,  having  answered,  the  phiintilf  recjuires  no  further  answer  from  them, 
the  pLaintiff  may  amend  without  payment  of  any  costs  to  them ;  but 
the  plaintiff  must  pay  20s.  to  each  defendant,  or  set  of  defendants, 
who  have  answered,  and  from  whom  the  phiintiff  requires  a  further 
answer.® 

Where  no  further  answer  is  required,  the  order  should  contain  a 
recital  to  that  effect :  otherwise  it  is  irregular.^ 

It  is  now  proposed  to  consider  the  circumstances  under  which  a  bill 
may  be  amended  after  answer.^  Where  there  is  a  sole  defendant,  or 
where  there  being  several  defendants,  they  all  join  in  the  same 
*412  answer,  the  plaintiff  may,  after  answer  and  before  *  replication 
or  undertaking  to  reply,  obtain  one  order  of  course  for  leave  to 
amend  the  bill,  at  any  time  within  four  weeks  after  the  answer  is  to  be 
deemed  or  is  held  to  be  sufficient  ;^  and  where  there  are  several  defend- 
ants who  do  not  join  in  the  same  answer,  the  plaintiff  (if  not  precluded 
from  amending,  or  limited  as  to  the  time  of  amending  by  some  former 
order),  may,  after  answer,  and  before  replication  or  undertaking  to 
reply,  at  any  time  within  four  weeks  after  the  last  of  the  answers 
required  to  be  put  in  is  to  be  deemed  or  is  held  to  be  sufficient,  obtain 
one  order  of  course,  for  leave  to  amend  his  bill.^  An  order  of  course 
cannot,  however,  be  obtained,  in  either  of  these  cases,  after  any  de- 
fendant, being  entitled  to  move,  has  served  a  notice  of  motion  to 
dismiss  the  bill  for  want  of  prosecution.^ 

A  voluntary  answer  is  deemed  sufficient  as  soon  as  it  is  put  in  ;  and 
therefore,  in  that  case,  the  period  of  four  weeks  commences  to  run  as 
soon  as  it  is  filed.* 

In  computing  the  period  for  obtaining  orders  for  leave  to  amend  bills, 
the  times  of  vacation  are  not  to  be  reckoned.^ 

It  will  be  convenient  here  to  state  the  different  times  of  vacation. 
The  vacations  observed  in  the  several  offices  of  the  Court,  except  in 
the  office  of  the  Accountaut-General,  are  four  in  every  3ear:  viz.,  the 
Easter  Vacation,  the  Whitsun  Vacation,   the  Long  Vacation,  and  the 

6  Saunders  v.  Frost,  5  Pick.  259;  Droul-  Mount   Olivet  Cemetery   Co.   v.  Budeke,  2 

lard  V.  Baxter,  1  Scam.  191;  Rule  20,  Mass.  Tenn.  Ch.  480.     And  without  prejudice  to  an 

Chancery,  mite,  410,  note.  injunction  or  other  order.     Lanninji  v.  Heath, 

6  Ante,  410,  note.  10  C.  K.  Greni,  42.^;  Harvey  v.  Hall,  L.  R. 

7  Buddii.ffton  1-.  Woodier,  9  Sim.  380;  2  11  Eq.  31.  And  it  is  also  a  motion  of  course 
Jur.  917;  Breeze  v.  EnKlish,"2  Hare,  638.  to  re-amend  upon  the  coming  in  of  the  an- 

8  See  Droullard  v.  Baxter,  1  Scam.  191;  swer  to  an  amended  bill.  Dunn  r.  Pernor, 
Rules  29th  and  30th  of  the  Equity  Rules  of  L.  R.  8  Eq.  248  ]  ,.  ,  j- 
the  Supreme  Court  of  the  United  States;  2  Qrd.  IX.  11.  To  avoid  a  notice  to  dis- 
Rules  20th  and  22nd  of  the  Rules  for  Chan-  miss,  the  order  of  course  under  rr.  10  11, 
cerv  Practice  in  Massachusetts,  ante,  410,  must  also  be  served;  see  Ord.  XXXIIl.  10 
jj^j{-g  (1.)    Ord.   IX.   11,   applies   to   bills  of  dis- 

t'Ord  IX   10.     [Thefour  weeks  expire  at  coverv.     Peile  f.  Stoddart,  11  Beav.  591. 
twelve  o'clock  at  night   on   the   last    day.  f  ^'"'l- ^^- \?' ''^•'Cj; 'U^""  o  p     p.„ 

Preston  v.  CoUett,  20  L.  J.  Ch.  228.]     Before  *  Rogers  v.  I  ryer,  2  W.  R.  67 ;  2  Eq.  Rep. 

replication,  the  order  to  amend  is  of  course.  253'  V.  C.  K. 

Buckley  f.  Corse,   Saxton,   504;   [Vernon  ».  6  Qrd.  XXXVII.  13  (1) ;  and  see  jpos<,  p. 

Cue,  1  Dick.  358;  Jennings  v.  Pearce,  1  Ves.  420. 
Jr.  447;  Renwick  v.  Wilson,  6  John.  Ch.  85; 
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Christmas  Vacation.  (1)  Tlie  Easter  Vacation  commences  and  tor- 
minates  on  such  days  as  the  Lord  Chancellor  every  year  specially 
directs.  (2)  The  Whitsun  Vacation  commences  on  the  third  day  art<T 
Easter  Term,  and  terminates  on  the  second  day  before  Trinity  Term  in 
every  year.  (3)  The  Long  Vacation  commences  on  the  10th  day  of 
August,  and  terminates  on  the  28th  day  of  October  in  every  year. 
(i)  The  Christmas  Vacation  commences  on  the  24th  day  of  December 
in  every  year,  and  terminates  on  the  6th  day  of  the  following  month  of 
January.® 

The  vacations  in  the  office  of  the  Accountant-Gcneral  are  the  same 
as  in  the  other  offices :  except  as  to  the  Long  Vacation,  which  com- 
mences and  terminates  on  such  days  as  the  Lord  Chancellor  every  year 
directs.'^ 

The  days  of  the  commencement  and  termination  of  each  vaca- 
tion *  are  included  in  and  reckoned  part  of  such  vacation.^     And     *413 
the  Lord  Chancellor  may  from  time  to  time,  by  special  order, 
direct  any  of  the  vacations  to  commence  and  terminate  on  days  different 
from  the  fixed  days  before  mentioned.^ 

When  the  bill  has  been  once  amended  after  answer,  under  an  order 
of  course,  the  plaintiff  is  not,  except  for  the  purpose  of  rectifying  cler- 
ical errors  in  names,  dates,  or  sums,''  or  of  adding  parties,^  entitled  to 
another  order  of  course,  giving  him  leave  to  amend  his  bill  ;^  and  this 
applies,  notwithstanding  that  some  of  tlie  defendants  may  answer  sub- 
sequently to  the  date  of  the  amendment,®  and  that  those  defendants 
who  have  already  answered  consent  to  the  application  for  the  order.'' 

For  the  purpose  of  determining  whether  an  order  of  course  to  amend 
can  be  obtained,  an  answer  held  to  be  insufficient,  or  the  insufficiency 
of  which  is  admitted  by  the  defendant,  must  be  considered  as  no  an- 
swer ;  and,  consequently,  an  order  to  amend  after  such  insufficient 
answer,  or  after  a  demurrer  or  plea  overruled,^  is  of  coui-se,  and  does 
not  preclude  the  plaintiff  from  obtaining  a  further  order  of  course  for 
the  amendment  of  his  bill,  after  a  sufficient  answer  has  been  put  in.* 
It  must,  however,  be  recollected  that  an  answer  is  deemed  sufficient 
until  it  has  been  held  insufficient ;  ^°  and,  further,  that  an  amendment 
of  the  bill,  made  previously  to  the  answer  being  held  insufficient,  oper- 
ates as  an  admission  of  the  sufficiency  of  the  answer ;  consequent!}', 
however  insufficient  an  answer  may  be  in  fact,  an  amendment  of  the  l)ill 

SOrd.V.  4(1-4).     The  duties  of  the  Vaca-  C.  604;  1  Jur.  635;  Diincombe  r.  Lewis,  10 

tion  Judge  commence   as  each   Court  rises,  Beav.  273;  Winthrop  y.  Murray,  7  Hare,  150. 

although  the  vacation  may  not  liave  actually  See  Wliartou  ji.  Swanu,  2  M.  &  K.  3i)2. 

commenced.     Francis  v.  lirowne,   8  Jur.  N.  ''  Hainbrigge  v.  Baddelev,   12  Beav.   152; 

S.  785 ;  10  W.  R.  811,  L.  C. ;  see  Ord.  VI.  11,  13  Jur.  !)U7. 

as  to  power  of  one  judge  to  act  for  another  *  But  pending  an    appeal,   an    order    of 

during  vacation.  course,    after  a   demurrer    tivcrruled,    is   ir- 

'  Ord.  V.  5.  regular.     Ainslie  v.  Sims,  17  Beav.  174. 

1  Ord.  V.  4  (5).  9  Mendizabel  v.  Hullett,  1  K.  &  M.  324; 

2  Ord.  V.  6.  Bird  v.  Hustler,  ib.  325;  Chase  v.  Dunham,  1 
8  Ord.  IX.  9  ;  ante,  p.  410.  Paige,  572. 

4  Ante,  pp.  294,  405,  406,  409.  i"  See  Sibhald  v.  I-awrie,  2  K.  &  J.  277; 

6  Ord.  IX.  13.  n. ;  Lafone  v.  Falkland  Islands  Co.,  2  K.  &  J. 

•  Attorney-General  v.  Nethercoat,  2  M.  &      276. 
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before  it  is  held  insufficient,  will  have  the  effect  of  preventing  any  fur- 
ther order  to  amend  from  being  obtained,  as  of  course. 

After  exceptions  for  insufficiency  have  been  submitted  to,  or  allowed, 
the  plaintiff  may  obtain  an  order,  as  of  course,  on  motion  or  petition," 
that  he  may  be  at  liberty  to  amend  his  bill,  and  that  the  defendant  may 
answer  the  amendments  and  exceptions  together.^'-  If  the  bill 
*414  has  been  already  amended  under  such  *  an  order,  and  exceptions  _ 
are  taken  to  the  answer  to  the  amended  bill,  and  are  submitted 
to  or  allowed,  the  plaintiff  may  have  a  further  order,  as  of  course  to 
amend,  and  that  the  defendant  may  answer  the  amendments  and  excep- 
tions too-ether.^  If,  however,  the  defendant  can  put  in  his  further  an- 
swer, before  he  is  served  with  the  order  to  answer  the  amendments  and 
exceptions  together,  the  plaintiff  will  lose  the  benefit  of  such  order,  and 
the  defendant  may  move,  on  notice,  to  disehai-ge  it  for  irregularity.^ 
WTiere  the  plaintiff  did  not  amend  his  bill  within  the  period  allowed  for 
that  purpose,  it  was  held,  that  a  second  order  of  course  for  leave  to 
amend  was  irregular.^ 

All  the  apphcations  to  amend  hitherto  considered  are  of  course,  and 
require  no  notice.  They  are  usually  obtained  on  a  petition  of  com-se  at 
the  Rolls  ;  but  they  may  also  be  made  on  motion  of  course,  in  the  Court 
of  the  Judge  to  whose  Court  the  cause  is  attached.^ 

In  all  cases,  other  than  those  above  pointed  out  in  which  an  order 
may  be  obtained  as  of  course,  the  plaintiff  must,  if  he  desu-es  to  amend 
his'bill  after  answer,  make  a  special  application  to  the  Judge  for  leave 
to  do  so.  This  application  is  made  by  summons  at  Chambers.^  The 
summons  must  be  served  on  the  solicitors  for  all  the  defendants  who 
have  appeared  to  the  bill.  The  Judge,  at  the  time  of  making  the  or- 
der, usually  disposes  of  the  costs  of  the  application.^ 

11  For  forms  of  motion  paper  and  petition,  the  suit  against  him,  without  costs.     Chase 

see  Vol.  in.  "•  Uiinham,  1  Paige,  572 ;  see  Wilkinson  v. 

i-^  Mavne  v.  Hochin,  1  Dick.  255 ;  Adnev  v.  Belsher,  2  Bro.  C.  C.  272. 
Flood    1  Mad.  Wd;  Dipper  v.  Durant,  -3  Mer.  i  Mendizabel  i-.  Hullett,  1  R.  &  M.  324; 

465-  see  Kenwick  v.  Wilson.  6  John.  Ch.  81;  Bird  v.  Hustler,  tb.  325. 

M'Mechen  v.  Story,  1  Bland,  184;  Barnes  v.  2  Mavne  v.  Hochm,  1  Dick.  255;  Bethune 

Dickinson   Dev.  Eq.  32G;  Read  v.  Consequa,  v.  Bateman,  ib.  29G;  Knox  v.  Symnionds,  1 

4  Wash.  C.  C  174.     In  Massachusetts,  upon  Ves.  J.  87,  88;  Paty  v.  Simpson,  2  Cox,  392; 

the  coming  in  of  the  answer,  if  the  plaintiff  Partridge   v.    Haycraft,    11    Ves.    .')70.    578; 

shall  find  it  necessary  to  amund   his  bill,  in  Pariente  v.  Bensusan,   13  Sim.  522;   7  Jur. 

order  to  meet  the  case  made  bv  the  answer,  618;  Hemming  v.    Dingwall,   8   Beav.   102. 

he  inav  do  so  by  furnishing  to  the  defendant  For  fonn  of  notice  (.f  motion,  see  \  ol.  III. 
a  certHied  copy  of  the  amendment ;  and  the  3  Dolly  v.  Challin    11  Beav.  61;   and  see 

plaintiff  iijav  also,  at  the  same  time,  except  to  Watson  v.  Life,  IAIN.  &  Ci.  104;  13  Jur. 

the  defendant's  answer  to  the  bill,  as  origin-  ^79.  vv vv 

ally  filed.     And  in  such  case,  if  the  defend-  ■*  Ord.  VI.  5.     And  seepost,  Chap.  XX.W  . 

ant  "hall  submit  to  answer  further,  or  shall  §  1,  Interlocutory   Applications  and   Orders. 

be  ordered  to  answer  furflier,  he   shall  an-  For  forms  of  motion  paper  and  petitions,  see 

<?wor   the  amendments  of  the  bill,  and  shall  Vol.  III. 

furnish  a    sufficient  answer  to   the   bill    as  «  15  &  16  Vic.  c.  80    §§  26,  27;  Order 

originally  filed  at  the  same  time.     Rule  22  of  XXXV.  2.     lor  fonn  of  summons,  see  Vol. 

the  Ma.ssachusetts  Rules  for  Chancery  Prac-  III.  iqqo     c      i    n   i    -ai 

tiee  ;  see  Gerrish  v.  Black,  99  Mass.  315 ;  antt,  6  See  23  O^d.  Dec   18.33;   Sand.  Ord.  <  81 ; 

410   note      Under  the  general  rule  allowing  Beav.  Ord.  51;  Ord.  XXXV.  61.     And  see  as 

the' plaintiff  to  amend,  upon  an  insuflicient  to  costs  of  amendments  generally,  Ord.  XL. 

answer,  he  cannot  amend  by  leaving  out  the  7,  8. 
name  of  the  defendant,  and"  thus  discontinue 
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If  this  special  application  is  made  within  the  period  of  foiir  weeks 
from  the  time  when  the  answer,  or  last  of  the  answers,  required  to  be 
put  in  is  to  be  deemed  or  is  held  to  be  sufficient,  it  will  not  Ite  j^rauted 
without  an  affidavit  to  the  effect:  l.That  the  draft  of  the  proposed 
amendments  has  been  settled,  approved,  and  signed  by  counsel ;  and, 
2.  That  such  amendment  is  not  intended  for  the  purpose  of  d(!lay  or  vex- 
ation, but  because  the  same  is  considered  to  be  material  for  the 
case  of  the  plaintiff.^  *  Such  affidavit  must  be  made  either  by  tlvc  •4 1 5 
plaintiff  and  his  solicitor,  or  l)y  the  solicitor  alone,  in  case 
the  plaintiff,  from  being  abroad  or  otherwise,  is  unable  to  join  therein.* 
The  affidavit  of  the  solicitor's  clerk  is  not  sufficient,  although  the  facts 
be  within  his  knowledge  ;  and  where  the  facts  are  within  his  knowledge 
only,  the  Court  requires  an  affidavit  from  him,  as  well  as  the  solicitor.* 

In  the  case  of  an  information,  the  affidavit  may  l)e  made  ])y  the  solicitor 
of  the  informant,^  or  l)y  the  solicitor  of  the  relators  only.*  So,  also,  if 
a  corporation  is  plaintiff,  an  affidavit  by  the  solicitor  of  the  corporation 
is  snflicient.^  Where  there  are  several  co-plaintiffs,  only  one  need  join 
in  the  affidavit ;  and  where  the  sole  plaintiff  is  an  infant,  the  affidavit 
should  be  made  by  the  next  friend  and  the  solicitor. 

After  the  plaintiff  has  filed  or  undertaken  to  file  replication,  or  after 
the  expiration  of  four  weeks  from  the  time  when  the  answer,  or  the 
last  of  the  answers  required  to  be  put  in,  is  to  be  deemed,  or  is  held 
to  be  sufficient,  a  special  order  for  leave  to  amend  will  not  be  granted 
■^Wthout  a  further  affidavit  showing  that  the  matter  of  the  proposed 
amendment  is  material,  and  could  not,  with  reasonable  dihgence,  have 
been  sooner  introduced  into  the  bill."  The  affidavit  must  also  show 
the  nature  of  .the  proposed  amendments,  in  order  that  the  Judge  may 
decide  as  to  their  materialit}' ; ''  and  must  state  the  facts,  so  as  to 
enable  the  Judge  to  determine  whether  reasonable  diligence  has  been 
used.^ 

7  Ord.  IX.  14.     [Tliis  order  applies  in  the  milyea  v.  Odell,  4  Paige,  121.    The  appli- 

case  of  an  application  to  rc-aniend,  after  an-  catfon  to  amend  should  be  made  as  soon  as 

swer,  a  bill  which  has  been  amended  after  the  necessity  for  an  amendment  is  discovered, 

answer  under  an  order  of  course.     Mastemian  Rogers    v.   Rogers,   1   Paige,    424  ;    I'latt   v. 

V.  Midland  Railway,  20  L.  J.  Ch.  23 :  Mcln-  Squire,  5  Cush.  5.57 ;  Codington  v.  Mott,  1 

tosh  V.  Great  West'ern  Railway  Co.,  20  L.  J.  McCarter  (N.  .1.),  430;    Howell   v.  Lebnng, 

Ch.  550;]  for  form  of  atlidavit,  see  Vol.  III.  1  McCarter  (N.  J.),  84,  90;  for  form  of  atti- 

1  Ord.  IX.  16;  Attornev-General  v.  Cor-  davit,  see  Vol.  III. 

poration  of   London,   13   Beav.   313.     As  to  7  Phillips  v.  Goding,  1  Hare.  40;  5  .Tiir. 

cross-examination    upon    the    affidavit,    see  1105 ;     Attornev-General     v.     V  ishmongers' 

Catholic  Publishing  Companv  v.  ■\V%Tnan,  11  Company,  4  M.  &  C.  1,  8;  C.  P.  Coop.  385; 

W.  R.  399,  V.  C.W.              '            '  Stuart  v.  Lloyd,  3  M'N.  &  G.  181;  15  -liir. 

2  Christ's  Hospital  v.  Grainger,  1  Phil.  411;  Collett  t'.  Preston,  3  M'N.  &  <J.  432, 
634,  639;  10  Jur.  37.  4-38;  15  .lur.  975;  Prown  v.  Kicketts,  2  .lohn. 

3  Attorney-General  v.  Corporation  of  Lon-  Ch.  425.  And  see  as  to  sutliciency  of  alii- 
don,  ubi  sup.  davit,    Attorney-General    r.    Corporation   of 

*' Attornev-General  tJ.Wakcman,  15  Sim.  London,   13  Poav.  313.     In   I'aync  (•.  Little. 

3.58;  10  Jur.'559.  14  -lur.  .3,58,  the  M.  R.  held  tiiat  it  was  sulb- 

s'  Christ's  Hospital  v.  Grainger,  vhi  sup.  cicnt  if  some  of  the  projiosed   amendnu-nts 

6  Ord.  IX.  15;  Thorn  r.  Germand,  4.1olm.  were  mentioned   in   the   atlidavit.     Price   r. 

Ch.  363.     If  the  plaintiff  tiles  a  rei>lication  to  Salusburv,  32  Henv^  446.    [Hemming  r.  Mad- 

the  answer  after  he  is  apprised  of  the  neces-  dick,  L.  R.  9  Eii.  175.] 

sity  of  an  amendment  to  his  bill,  he  precludes  »  Stuart  .•.  Lloyd,  and  Collett  r.  Preslon. 

himself  from  making  sucli  amendment.    Ver-  ubi  sup.     Although  reasonable  diligence  can- 
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If  the  plaintiff  amends  his  bill  after  answer  b}'  adding  parties,  the 
period  of  four  weeks  will  still  be  reckoned  from  the  time  when  the  an- 
swer, or  the  last  of  the  answers  required  to  be  put  in  to  the  original 

bill,  is  to  be  deemed,  or  is  held  to  be  sufficient.' 
*416  *The  rules  laid  down  in  the  General  Orders,  as  to  obtaining 
orders  of  course  to  amend,  do  not  appear  to  have  been  framed 
with  a  view  to  meet  those  cases  where  no  answer  is  required,  and  none 
is  put  in ;  consequent!}',  it  has  been  held,  that  it  was  not  irregular  to 
obtain  an  order  of  course  to  amend  after  the  plaintiff  had  served  a 
notice  of  motion  for  a  decree,  and  the  defendant  had  filed  his  affidavits 
in  opposition  to  such  motion.^  It  would  seem,  that  if  the  motion  had 
been  set  down  for  hearing,  an  order  of  course  would  have  been  irreg- 
ular." It  is  conceived  that,  after  replication  has  been  filed,  or  the 
plaintiff  has  undertaken  to  file  it,  an  order  of  course  to  amend  cannot 
be  obtained,  even  where  no  answer  has  been  required  or  put  in  ;  ^  and 
where  a  defendant,  being  entitled  to  move,  has  served  a  notice  of  mo- 
tion to  dismiss  for  want  of  prosecution,  the  plaintiff  can  in  no  ease 
obtain  an  order  of  course  to  amend  ;  *  but  the  limits  above  pointed  out 
appear  to  be  the  only  restraints  on  the  right  of  the  plaintiff  to  obtain 
an  order  of  course  to  amend,  where  no  answer  is  put  in. 

After  the  e\idence  is  closed,  the  bill  cannot  be  amended  in  an}-  other 
respect  than  by  adding  parties ;  and  no  new  allegation  can  be  intro- 
duced, or  material  fact  put  in  issue,  which  was  not  so  before.^  And 
where  a  plaintiff  by  a  false  suggestion  that  the  cause  was  at  issue  only, 
had  obtained  an  order  for  liberty  to  amend  his  bill,  by  the  addition  of 
a  prayer  which  had  been  accidentally  omitted,  the  order  was  discharged, 
upon  the  application  of  the  defendant  at  the  opening  of  the  cause,  when 
it  came  on  for  hearing.^ 

It  is  said  ^  that,  after  publication  has  passed  (that  is,  after  the  evi- 
dence is  closed),  there  is  no  instance  of  a  plaintiff  obtaining  an  order 
to  amend,  without  withdrawing  his  replication.  The  observation,  how- 
ever, appears  to  be  a  mere  dictum^  and  it  certainly  cannot  api)ly  to 
cases  where  the  amendment  is  mercl}'  by  adding  parties.  In  Haberg- 
hain  V.  Vincent ^^  Lord  Thurlow  intimated  an  opinion,  that  after  a  de- 
cree had  been  made,  passed,  and  entered,  without  bringing  before  the 
Court  a  personal  representative  who  had  become  so  after  the  bill  was 

not  be  thus  shown,  the  application  must  be  <  Ord.  IX.  12;  but  if  the  notice  be  with- 

made  to  the  judge  bv  summons.     As  to  the  drawTi,  matters  will  be  remitted  to  their  for- 

power  of  the  Court,  and  .hulf^e  at  Chambers,  mer  condition.     Briggs  v.   Beale,   12  W.  K. 

to  enlarge   the  time   for  doing  any  act,   or  934,  V.  C.  W. 

taking  anv  proceeding,  see  Ord.  XXXVII.  '^  Goodwin  r.  Goodwm,  3  Atk.3(0;  Milli- 

17,  18;  I'otts  V.  Wliitmore,  10  Beav.  179.  gan  v.  Mitchell,  1  M.  &  C.  4-33,  442 ;  Tliomp- 

a  Bertolacci  w.  Johnstone,  2  Hare,  G32 ;  8  son    v.    .Judge,    2    Drew.   414;    Horton    v. 

Jiir.  751.  Brocklehurst,  29  Beav.  503;  Forbes  v.  Stev- 

1  Gill  V.  Ravner,  1  K.  &  J.  395;  and  see  ens,  10  Jur.  N.  S.  861,  V.  C.  W. ;  but  see 
ante,  pp.  411,  412.  S.  C.  4  N.  R.  380,  L.  JJ. 

2  Ibid.    Goodwin  v.  Goodwin,  3  Atk.  370.  6  Harding  t".  Co.x,  3  Atk.  583. 
A  motion  for  a  decree  would  for  this  purpose,  '  1  Atk.  51. 

it  is  apprehended,  be  considered  a  hearing  of  «  1  Ves.  J.  68;    see,  however,   1   C.   P. 

the  cause.  Coop.  t.  Cott.  40,  n. 

8  Ord.  IX.  15. 

398 


AMENDING  THE  BILL.  *417 

filed,  he  might  be  added  by  amendment,  and  that  a  motion  for  the  pur- 
pose would  be  regular,  provided  it  was  only  for  the  jjurposc  of 
making  him  a  witness  to  *  what  was  done  in  the  Master's  ollirc  ;     •117 
but  that,  if  there  was  anything  in  the  decree  affecting  him  in  liu; 
way  of  an  order  to  pay,  such  an  order  would  be  out  of  the  powiM-  of  the 
Court. 

Where  it  is  intended  to  amend  a  bill,  after  replication  filed,  by  the 
addition  of  new  facts  or  charges,  the  proper  course  is  to  apply  for  leave 
to  withdraw  the  replication  and  amend  ;  and  it  seems  that  an  order  of 
this  description  may  be  obtained,  upon  an  ai)plication  in  Chambers,  sup- 
ported by  the  affidavits  required  by  the  General  Orders  above  referred 
to,^  at  any  time  before  the  closing  of  the  evidence.^  The  order  may  be 
made  without  prejudice  to  the  evidence  already  gone  into  being  used.' 

Sometimes  the  Court,  at  the  hearing,  will  oKler  a  cause  to  stand 
over,  with  liberty  to  the  plaintiff  to  perfect  his  case  by  amendment, 
upon  his  paying  the  costs  of  the  day.*  Thus,  as  we  iiave  seen,  if,  at 
the  hearing,  the  record  appears  to  be  defective  for  want  of  proper  par- 
ties, the  Court  will  allow  the  cause  to  stand  over,  for  the  plaintiff  to 
amend  his  bill  by  adding  parties  ;  *  or,  where  the  parties  are  too  numer- 
ous to  be  brought  before  the  Court,  to  alter  the  form  of  the  bill,  by 
making  it  a  bill  by  the  plaintiffs,  on  behalf  of  themselves  and  all  others 
of  the  same  class.®  This  practice  is  not  confined  to  amendment,  by 
adding  parties  :  it  will  be  extended  to  permit  the  plaintiff  to  show  why 
he  cannot  bring  the  necessary  parties  before  the  Court.''  And  if  the 
record  is  defective  by  reason  of  a  misjoinder  of  plaintiffs,  the  Court 
may  direct  such  amendments  as  maj'  be  neccssar}',  in  order  to  grant 
such  relief  as  any  of  the  plaintiffs  may  be  entitled  to,  and  at  the  hear- 
ing, before  such  amendments  are  made,  treat  any  of  the  plaintiffs  as  if 
he  were  a  defendant.*  And  so,  as  we  have  seen,^  the  Court  will  some- 
times, at  the  hearing,  permit  the  prayer  of  the  bill  to  be  amended,^"  so 
as  to  make  it  more  consistent  with  the  case  made  b}'  the  plaintiff  than 

1  For  form  of  summons,  see  Vol.  III.  »  15  &  IG  Vic.  c.  8G,  §   49;  ante,  p.  .•30-3; 

2  Horton  v.  Brocklehurst,  29  Beav.  .503 ;  and  see  Lee  v.  Blackstone,  Setou,  1113, 
Champnevs  v.  Buchan,  3  Drew.  5;  see  Thorn       No.  2. 

V.  Gennand,  4  John.  Ch.  363;  Storv  Eq.  PI.  9  Ante,  p.  383. 

§   887;    Bhiisdell    v.   Stevens,    IG  Vt.    179;  ^  Clifton   v.  Ilaiff,   4  Desaus.    3-30,  cited 

Brown  u.  Kicketts,  2  John.  Ch.  425.  post,   419,   in  note;    Lyon   v.  Talhnadj;e,    1 

3  Kicardo  v.  Cooper,  cited  Seton,  1253.  John.  Ch.  184.     If  a  formal  charjje  of  fraud 

*  This  may  be  done,  when  the  cause  is  were  necessary,  but  had  been  omitted,  the 
heard  on  motion  for  decree.  Thomas  v.  Ber-  Court  would  grant  leave  to  amend  even  at 
luird,  7  W.  K.  271,  V.  C.  K ;  [Budding  v.  the  hearing.  Wamburzee  r.  Kennedy,  4 
Murdoch,  1  Ch.  Div.  42;  King  v.  Corke,  1  Desaus.  480.  But  after  a  defendant  has  put 
Ch.  Div.  57.  And  see  where  the  pleadings  in  his  answer  on  oath,  tlie  iilaiiitiff  cannot 
are  evasive,  which  are  sought  to  he  amended.  amend  his  bill  and  include  in  such  ainend- 
Tildeslej'  i'.  Harper,  10  ('h.  Div.  393,  over-  ment  a  waiver  of  the  answer  of  the  drfiMidaiit 
ruling  iS.  C.  7  Ch.  Div.  403.]  on  oath,  so  as  to  deprive  him  of  the  Ijcndit  of 

*  Ante,  pp  290,  291 ;  and  see  Levland  v.  his  answer  to  the  amendnu'iits,  so  far  ax  it 
Leylaiid,  10  W.  K.  149,  V.  C.  K. ;  Story  Eq.  may  be  responsive  to  the  bill.  Burra.'<  i'. 
I'l"  §  8:n.  Loker,  4  Paige,  227;  Bingham  v.  Yeonian.t, 

6   Ante,  p.  244 ;  and  see  Gwatkin  v.  Camp-  10  Cush.  58;  Chace  t>.  Ilohncs,  2  Grav,  314  : 

bell,  1  Jur.  N.  S.  131,  V.  C.  W.  Kule  8,  of  the   Mass.   Kules   for   Chancery 

T  Milligan   j;.   Mitchell,  1  M.  &  C.  511,  Practice. 
515 ;  Gibson  v.  Ingo,  5  Hare,  156. 

399 


*418  THE  BILL. 

the   one    he    has    ah-ead}'   introduced.      And   where   a   plaintiff    had 
amended  his  bill,  and  by  accident  had  omitted  to  insert  in  the 
*418     *  amended  bill  the  prayer  for  relief,  although  it  was  in  the  origi- 
nal bill,  the  Court  put  off  the  cause,  in  order  that  the  plaintiff 
might  have  an  opportunity  to  re-amend  his  bill  by  inserting  it.^ 

Usually,  amendments  are  allowed  at  the  hearing  only  for  the  purpose 
of  making  the  record  complete  as  to  parties,  or  adapting  the  prayer  to 
the  case  made  by  the  bill.^  Upon  the  question  of  allowing  amend- 
ments for  other  purposes  at  the  hearing,  Sir  George  Turner  L.  J.,  in 
the  case  of  Lord  Darnhy  v.  The  London,  Chatham,  and  Docer  Railway 
Company,^  observed  :  "  It  is  impossible  to  lay  down  any  general  rule  ; 
all  depends  upon  the  circumstances ;  but,  speaking  generally,  I  should 
say  that  leave  should  be  given  when  the  matters  proposed  to  be  intro- 
duced are  connected  with  the  matters  in  issue,  but  should  be  refused 
when  it  is  not  so."  *  Thus,  where  a  matter  has  not  been  put  in  issue, 
with  sufficient  precision,  the  Court  has,  upon  hearing  the  cause,  given 
the  plaintiff  liberty  to  amend  the  bill,  for  the  purpose  of  making  the 
necessary  alteration." 

AYherever  improper  submissions  have  been  made  in  a  bill  on  behalf 
of  infants,  the  Court  will,  at  the  hearing,  order  that  the  bill  shall  be 
amended,  by  striking  out  the  submission.®  Upon  the  same  principle, 
where  an  infant  heir-at-law  had  been  made  a  co-plaintiff.  Lord  Redes- 
dale  ordered  the  cause  to  stand  over,  with  liberty  to  the  plaintiff  to 
amend  his  bill,  by  making  the  heir-at-law  a  defendant;''  and  where 
a  matter  has  not  been  put,  by  the  bill,  properly  in  issue,  to  the  pre- 
judice of  an  infant,  the  Court  has  generally  ordered  the  bill  to  be 
amended.^ 

The  Court  has  even  gone  to  the  extent  of  allowing  the  plaintiffs,  at 

1  Hardin"-  v.  Cox,  3  Atk.  583.  however,  Clews  v.  Brunswick  R.  Co.,  50  Gra. 

2  Watts  %.  H3'de,  2  Phil.  406,  411;  11  522;  Curtis  r.Goodenow,  24  Mich.  18;  Munch 
Jur.  979;  and  see  Bellamy  v.  Sabine,  2  Phil.       v.  Shabell,  37  ^Slich.  106.  J 

425  447.                             "  5  Ld.  Red.  326;  Filkin  v.  Hill,  4  Bro.  P. 

3  9  Jur.  N.  S.  452,  453;  11  W.  R.  388,  C.  ed.  Toml.  640;  nom.  Hill  v.  EjTe,  1  De 
391;  1  De  G.,  J.  &  S.  204,  219,  220:  and  see  G.,  J.  &  S.  217,  218,  220;  and  see  obser^'a- 
(iossop  V.  Wrii^ht,  9  .Jur.  N.  S.  592;  11  W.  tions  of  L.  J.  Turner  on  this  case,  in  Lord 
R.  632  V.  C.  K.  Darnley  v.   London,    Chatham,    and    Dover 

*  In  Walker  v.  Armstrong,  8  De  G.,  M.  Railway  Company,  9  Jur.  N.  S.  452:  11  W. 

&  G.  531 ;   2  Jur.  N.  S.  959,  however,  the  R.  391 ;  see  also  Watts  v.   Lord  Eglmton,  1 

L.  JJ.  allowed  a  bill  to  be  amended  at  the  C.  P.  Coop.  t.  Cott.  423 :    Knox  v.  Gye,  9 

hearing,  bv  raising  an  entirely  new  case,  I'Jz.,  Jur.  N.  S.  1277,  V.  C.  W.;  12  W.  R.  112.5, 

the  rectific'ation  of  a  deed.    [Sec,  for  instances  L.  JJ. ;  Forbes  v.  Stevens,  10  Jur.  N.  S.  861, 

of  amendment  at  the  hearing,  Neale  v.  Neales,  V.  C.  W. ;  4  N.  R.  386,  L.  J.I. ;  Firth  v.  Kid- 

9  Wall.  1;  Armstrong  v.  Ross,  5  C.  E.  Green,  lev,  ib.  415,  L.  JJ.;  Ilume  v.  Pocock,   L.  K. 

109;  Elmer  v.  Lopcr,   10  C.  E.  Green.  475;  I'F^q.  062;    12  Jur.   N.   S.   223,  V.  C.  S. ; 

Ogden  V.  Thornton,  3  Stew.  Eq.  569;  Hewitt  [Trappes  v.  Meredith,  L.  R.  9  Lq.  229;]  see 

V.  Dement,  57  111.  500;  Drew  v.  Beard,   107  Conalley  v.  Peck,  3  Cal.  75;  McDou^ald  r. 

Mass.  64;    Rhea  v.  Puryear,   26   Ark.  344;  Williford.  14  Geo.  665 ;  [Midnu-r  r.  Midmer, 

Perkins  v.   Havs,   Cooke,    189;    Coffman  r.  11  C.  E.  Green,  299.]     For  form  of  orders  to 

Langston,    21  'Graft.    203.      After    hearing.  amend  at  the  hearing,  see  Seton,  1113,  Nos. 

Hampton  v.   Nicholson,  8  C.  E.  Green,  423.  1,  2;  and  see  ih.  1114-1116. 

And,  in   a  peculiar  case,  after  decree.     The  6  Serle  v.  St.  FLlov,  2  P.  Wms.  386,  ante, 

Tremole  Patent,  23  Wall.  518.     Amendment  p.  77.                               „  c  ^    o   t    r   ,=a 

will  be  allowed  after  the  trial  of  an   issue.  '>  Plunket  v.  Joice,  2  Sch.  &  Lef.  1.59. 

Powell  V.  Mayo,  11  C.  E.  Green,  120.     See.  8  Ld.  Red.  327. 
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the  hearing  of  an  appeal,  to  amend  tlieir  bill,  b}-  converting  it  from  a 
bill  into  an  information  and  bill,  or  information  only.® 

♦But,  although  the  Court  will  sometimes,  at  the  hearing,  al-  ♦419 
low  the  cause  to  stand  over,  with  liberty,  for  the  plaintiff  to 
amend  his  bill,  the  plaintiff  ought  to  be  careful,  before  the  cause  comas 
on,  to  have  the  record  in  a  proper  state,  so  as  to  enable  the  Court  to 
make  a  complete  decree  :  for  the  plaintiff  himself  cannot,  when  the 
cause  comes  on  for  hearing  (unless  under  particular  circumstances,  or 
with  the  consent  of  the  defendant),  obtain  leave  to  amend  his  bill, 
even  upon  the  usual  terms  of  paying  the  costs  of  the  daj* ;  ^  and  if  a 
decree  were  to  be  obtained  upon  pleadings  which  are  defective  in  a  ma- 
terial point,  it  would  afterwards  be  liable  to  be  set  aside  for  error. ^ 

It  frequently  happens  that,  upon  the  argument  of  a  demurrer,  the 
Court,  where  the  ground  for  demurring  can  be  removed  b}^  amendment, 
has,  in  order  to  avoid  putting  the  plaintiff  to  the  expense  of  filing  a 
new  bill,  instead  of  deciding  upon  the  demurrer,  given  the  plaintiff 
libert}'  to  amend  his  bill,  on  pa^Tncnt  of  the  costs  incurred  by  the  de- 
fendant ;  ^  because,  after  a  demurrer  allowed  to  the  whole  bill,  the  bill 
is  so  completely  out  of  Court  that  no  amendment  can  take  place  :  *  and 
where  the  demurrer  is  for  want  of  parties,  the  Court,  in  general,  an- 
nexes to  the  order  allowing  the  demurrer  a  direction  that  the  plaintiff 
shall  be  at  liberty  to  amend  his  bill  by  adding  parties  thereto.^  Where, 
previously  to  the  filing  of  a  general  demurrer,  a  notice  of  motion  for 
an  injunction  had  been  served,  leave  was  given,  on  allowing  the  de- 

9  President  of  St.  Mary  Magdalen  College  locutorv  application,   see  Barnett  r.  Noble,! 

V.  Sibthorp,  1  Russ.  154;  nn/e,  p.  12.     Leave  J.   &  W.  227;  Pare  v.  Clegg,  7  Jur.  N.  S. 

will  be  granted  tp  amend   in  the  Court  of  1136;  9  W.  R.  216,  M.  R. 
Appeals,  if  it  there  be  found  necessary,  in  3  gee  Marshall  v.   Lovelass,  Cam.  &  Nor. 

order  to  let  in  the  whole  merits  of  the  case.  239,  264:  Benzein  v.  Lovelass,  Cam.  &  Nor. 

Lenoir  v.  Winn,   4  Desaus.  65;  Rodgers  v.  520;  Holliday  r.  Biordon,  12  Goo.  417.  After 

Jones,  1  M'Cord,  Ch.  226 ;  M'Kim  v.  Odom,  a  special  deniurrer  to  a  bill,  the  plaintiff  may 

3  Bland,  407 ;  Urummond  v.  Magruder,  9  have  leave  to  amendj  on  payment  of  costs. 
Cranch,  122;  Lewis  v.  Darling,  16  How.  Rose  r.  King,  4  Hen.  ^:  Munf.  475.  So  where 
U.  S.  1.  [If  the  record  shows  substance  by  a  mere  formal  objection  to  a  l)ill  was  made  by 
which  to  amend.  Darlington's  Appeal,  86  demurrer  ore  ^f  «;<.<!,  the  piaintift' was  pcnnitted 
Pa.  St.  512;  Edmund's  Appeal,  68  Pa.  St.  to  amend.  Garlick  v.  Strong,  3  Paige,  440. 
24;  Kuhl  v.  Martin,  2  Stew.  Eq.  586 ;  Thur-  So  also  upon  the  allowance  of  a  demurrer  for 
niand  ».  Cilark,  47  Ga.  500.  But  not  upon  want  of  equity,  upon  t ha  ground  of  a  fonnal 
facts  outside  of  the  record,  brought  forward  defect  in  the"  bill.  M'Elwain  v.  Willis,  3 
by  affidavit  or  petition.    Fogg  ?;.  Union  Bank,  Paige,   505;  Hunt  r.  Rousmaniere,  2  Masou, 

4  Baxt.  418,  a  decision  of  the  Supreme  Court  342;  Beauchamp  r.  Gibbs,  1  Bibb,  483.  See 
of  Tennessee  recognized  and  repeated  in  Me-  also  rule  21  of  Mass.  Ch.  Pr. 

Kinlev  v.  Sherrv,  at  Jackson  in  April.  1879.  *  Lord  Coningsbv  v.  Jekvll,  2  P.  "Wms. 

See  also  Black  V  Delaware,  &c.  Canal  Co.,  300;  2Eq.  Ca.  Ab.  59.  pi.  3;  Smith  r.  Barnes. 

9  C.  E.  Green,  455,  482.]     A  petition  in  Chan-  1  Dick.  67;  see  also  Mason  v.  Lake,  2  Bro.  P. 

eery  in  Connecticut  can   be  amended  after  C.  ed.  Toml.  495,  497;  Bressenden  f.  Decreets, 

the  facts  in  the  case  have  been  found  by  a  2  Cha.  Ca.  197;  Lloyd  i-.  Loaring.  6  Ves.  773, 

committee.     Camp  v.  Waring,  25  Conn.  .520.  779.     A  different  rule  prevails  in  Massachu- 

1  Leave  may  be  granted  to  amend  the  setts.  Mercliants'  Bank  of  Newburyport  v. 
^rayer  of  the  bill  after  hearing.  Clifton  ».  Stevenson,  7  Allen,  491;  see  post,  note  to 
haig,  4  Desaus.  3-30.  If  a  fonnal  charge  of  section  "of  the  effect  of  allowing  demurrers." 
fraud  were  necessary,  but  had  been  omitted,  ^  [And  this  is  the  ])roper  decree.  Gray  o. 
the  Court  would  give  leave  to  amend  even  at  Hays,  7  Humph.  588. J  As  to  the  time 
the  hearing.  Wamburzee  v.  Kennedy.  4  allowed  to  amend,  where  a  demurrer  or  pleji 
Desaus.  480.  to  the  whole  or  part  of  a  bill  is  not  get  down, 

2  Wy.att'9   P.   R.   299.     As  to  obtaining  see  Ord.  XIV.  14,  15,  17;  ante,  p.  373. 
leave  to  amend  at  the  hearing  of  an  inter- 
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murrer,  to  amend  within  ten  da3'S,  without  prejudice  to  the  notice  of 
motion.* 

The  Court,  in  allowing  a  plea,  frequently  gives  leave  to 
*420  amend  ; '  *  it  must  not,  however,  be  understood  that  this  is  by 
any  means  a  matter  of  course,  even  where  the  plea  covers  only 
part  of  the  bill.^  Leave  to  amend  has  also  been  given  where  a  plea 
was  overruled,  with  leave  to  plead  de  novo?  After  the  allowance  of  a 
plea,  an  order  for  leave  to  amend  the  bill  is  special ;  and,  on  the  applica- 
tion for  it,  the  plaintiff  must  specify  the  amendment  he  intends  to  make.* 

It  ma}'  be  observed  in  this  place,  that  where  a  plea  for  want  of  par- 
ties was  put  in  to  a  bill  of  discover}',  which  had  been  filed  in  aid  of  an 
ejectment  at  Law^  on  the  ground  that  the  trustees  in  whom  the  legal 
estate  was  vested  were  not  co-plaintiffs  with  the  cestui  que  trusts,  and 
upon  argument  a  case  was  directed  for  the  opinion  of  a  Court  of  Law, 
but  the  parties  not  being  able  to  agree  upon  the  case,  the  plaintiffs 
moved  for  leave  to  amend  the  bill  b}'  adding  the  trustees  as  co-plaintiffs, 
Lord  Eldon  refused  the  motion,  as  being  irregular  while  the  judgment 
on  the  plea  was  pending.^  Afterwards,  however,  upon  the  plaintiffs 
moving  that  the  Vice-Chancellor's  order,  directing  the  case  to  be  stated, 
might  be  discharged,  and  that  the  plaintiffs  might  be  at  liberty  to 
amend  their  bill,  by  the  introduction  of  facts  to  show  that  the  legal 
estate  was  in  the  trustees,  and  that  there  was  a  count  in  the  declaration 
in  ejectment  on  the  demise  of  such  trustees,  the  Lord  Chancellor  made 
such  an  order,  but  upon  condition  of  the  plaintiffs  consenting  to  the 
plea  being  allowed.^ 

It  seems  that,  where  a  plea  has  been  replied  to,  the  plaintiff  may,  in 
some  cases,  have  leave  to  withdraw  his  replication  and  amend,  but 
that  such  leave  is  not  a  matter  of  course,  and  can  only  be  obtained  on 
a  special  application  ;  ®  and,  therefore,  where  an  order  to  withdraw  re 
plication  to  a  plea,  and  to  amend,  was  obtained  on  a  motion  of  course, 
it  was  discharged  for  irregularit}-,  and  the  amended  bill  was  ordered 
to  be  taken  off  the  file.'' 

After  the  plaintiff  has  obtained  an  order  to  amend,  he  has,  in  all 
cases  in*  which  no  other  time  is  limited  by  such  order,  fourteen 
days   after  the  date  of  the  order,   within  which  he   may  amend   his 

6  Rawlinffs  v.  Lambert,  1  J.  &  H.  458;  »  Tavlor  r.  Shaw,  2  S.  &  S.  12;  Neck  v. 

HarcHng  v.  Tiii{;ey,  10  Jur.  N.  S.  872;  12  W.  Gains,  1  De  G.  &  S.  223;  11  Jur.  763. 

R.  703,  V.  C.  K.  ■*  Lord  Cholmondele^-  v.   Lord  Clinton,  2 

^  lA.  lied.  281;  Dovle  v.  Muntz,  5  Hare,  Mer.  71. 

509,  518;  10  Jnr.  !>U;  tudwav  v.  .Jones,  IK.  ^  Jb,  74. 

&  J.  (ilJl;  and  see  Rarnett  v.  Grafton,  8  Sim.  0  Carleton  v.  L'Estranp^e,  T.&R.23;  Bar- 

72.     Ixiave  to  amend  {^iven  after  allowance,  nett  v.  Grafton,  8  Sim.  72 ;  and  see  Ord.  XIV. 

without  costs,   of  plea  of  defendant's  hank-  18. 

ruptcv.     Jones  v.  Binns,  33  Beav.  3G2;  10  7  Carleton  ».  L' Estrange,  mW  .■!«/>.  [Metro- 

Jur.  N.  S.  119.  politan  Bank  v.  Offord,  L.  K.  10  Ei).  398.]    It 

1  Tavlor  v.  Shaw,  2  S.  &  S.  12;  Neck  v.  has  been  held  that,  as  Kiilc  2;t  of  the  Circuit 
Gains,  l"  De  G.  &  S.  223;  11  Jur.  7(i3;  see  Court  of  tlie  United  States  makes  no  provision 
also  Ord.  XIV.  10;  audpost,  Chap.  XV.  §  5,  for  amendinj,'  a  bill  after  issue  joined  and  do- 
Pleas.  positions  taken,  it  is  to  be  construed  as  pro- 

2  Chadwick  v.  Broadwood,  3  Beav.  316;  5  hibitin;?  it,  at  least  except  under  very  s,«ecial 
Jur.  359.  circumstances.     Ross  r.  (Carpenter,  6  Mel  ean. 

382.     [But  see  antt,  418,  n.  4. J 
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*  bill.^  If  he  docs  not  amend  within  the  time  limited,  or  within  *421 
the  fonrteen  days,  the  order  becomes  void,  and  the  cause,  as  to 
dismissal,  stands  in  the  same  situation  as  if  such  order  had  not  been 
made.'^  The  fact  of  the  plaintiff  not  making  his  amendment  within 
this  period  will  not,  however,  preclude  him  from  ol)taining  another  sim- 
ilar order  of  course  to  amend,  upon  the  same  terms,  if  the  original 
order  was  obtained  before  any  answer  was  put  in.^ 

If  the  plaintiff  is  unable  to  amend  the  bill  within  the  time  limited 
by  the  order  to  amend,  or,  if  no  time  is  thereby  limited,  within  the 
fourteen  daj'S,  he  should  apply  by  summons,  before  the  time  has  ex- 
pired, for  an  enlargement  of  the  time.*  The  summons  must  be  served 
on  all  the  defendants  who  have  appeared  .to  the  bill ;  and  the  order  is 
drawn  up  at  Chambers.* 

In  a  proper  case,  an  order  may  also  be  obtained,  on  a  summons  served 
in  like  manner,®  to  enlarge  the  time  allowed  by  the  General  Orders  of 
the  Court,  to  obtain  an  order  to  amend.''  The  order  is  drawn  up  at 
Chambers.*  The  usual  course,  however,  is  to  obtain  the  common  order 
within  due  time,  and  then  to  appl}^  before  the  fourteen  days  have  ex- 
pired, for  an  extension  of  time  to  amend  under  it. 

In  computing  the  time  for  amending  the  bill,  the  times  of  vacation 
are  not  to  be  reckoned  :  ^  if  therefore,  the  time  would  expire  in  vacation, 
and  it  is  intended  to  deprive  the  plaintiff  of  this  advantage,  the  order 
should  be  so  framed  as  to  direct  the  amendment  to  be  made  on  or  before 
some  specified  day. 

When  an  order  to  amend  has  been  irregularly  made,  the  defendant 
may  move  on  notice  to  discharge  it ;  ^°  it  will,  however,  be  considered 
as  valid  until ,  it  has  been  discharged : "  and  the  irregularity  will  be 
waived  if  the  defendant  accept  costs  under  it.^^ 

*An  order  to  amend,  whether  of  course  or  special,  should  be     *422 
served,  without  delay,  on  such  of  the  defendants  as  have  ap- 
peared to  the  bill,  either  in  person  or  by  their  solicitors :   as  the  order 
only  operates  from  the  time  of  service.^ 

1  Ord.  TX.  17.     This  order  applies  to  all  5  For  form  of  order,  see  Vol.  III. 
orders  to  amend,  whether  of  course  or  special ;  6  Ibid. 

see  Cridlaiid  «.  Lordde  Maulev,  2I)e  G.  &S.  7  Ord.    XXXVII.    17,    18;    see  Potts  v. 

560;  12  .lur.  1015;  Armistead'i'.  Durham,  11  Whitmore,  10  Beav.  177,  179. 

Beav.  428;  13  Jur.  330;  Bainbrigge  v.  Bad-  8  j'or  a  form,  see  Vol.  III. 

deley,    12   Beav.   152;    13  Jur.  997.     These  9  Ord.  XXXVII.   13  (1).     For  times  of 

cases  were  decided  on  the  former  orders ;  in  vacation,  see  ante,  p  412. 

the    existing   orders,  the  words    have   been  i^*  Potts    i'.    Whitmore,    10    Beav.    177; 

somewhat   altered,    apparently  to   meet  this  Horsley  v.  Fawcett,  ib.   191 ;  Peile  v.   Stod- 

question.     For  a  case  on  the  present  orders,  dart,  l\ib.  591;  Bainbrigge  v.  Baddelev,  12 

see  Tanipier  v.  Ingle,  1  N.  K.  159,  V.  C.  K.  id.  152;  Bennett  v.  Honeywood,  1  W.  K."490, 

2  Ord.  IX.  24.  V.  C.  K.    For  form  of  notice  of  motion,  see 
8  Nicholson  v.  Peile,  2  Beav.  497;  see,  Vol.  III. 

however,  where  the  plaintiff  had  excepted,  ii  Blake  «.  Blake,  7  Beav.  514;  Chuck  r. 

Dolly  V.  Challin,  11  Beav.  61.     The  service  of  Cremer,  2  Phil.  113  ;  C.  P.  Coop.  t.  Cott.  338. 

an  order  to  amend  does  not  prevent  the  de-  ^'-^  Tarleton  u.  Dyer,  1  R.  &M.  1,  6;  King 

fendant  from  tiling  his  answer.     Mackerell  v,  of  Spain  v.  Iliillett,  ih.  7,  n. ;  see  also  Kendall 

Fisher,  14  Sim.  604;  9  Jur.  574.  v.  Beckett,  1  Uuss.  152;  Bramston  v.  Carter, 

4  Ord.    IX.    17,    24;    Ord.    XXXIII.   11;  2  Sim.  458. 

Dollvr.  Challin,  ?<6t.sM/>.  ;  Bainbrigge  v.  Bad-  1  Price  v.  Webb,  2  Hare,  515;  [Vander- 

deley,  12  Beav.  152,  1.54:  13  Jur.  997.     For  beck  v.  Perry,  3  Stew.  Eq.  81.] 
form  of  summons,  see  Vol.  III. 
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If  the  amendments  extend,  in  sxny  one  place,  to  180  words,  or  two 
folios,-  or  if  the  bill  has  been  so  often  amended  that  the  amendment 
to  be  inserted  cannot  be  interlined  on  the  record,  or  is  so  considerable 
as  to  blot  or  deface  it,  a  reprint  of  the  bill  will  be  necessar}'.^ 

The  draft  of  the  amended  bill  is  settled  and  signed  bj'  counsel ;  *  and 
in  addition  to  the  signature  of  counsel,  the  draft  of  an  amended  infor- 
mation, or  the  reprint,  if  there  be  one,  must  be  signed  by  the  Attorney- 
General  :  ^  otherwise,  the  defendant  ma}'  move  that  it  be  taken  off  the 
file.®  Before  signing  the  amended  information,  the  Attornc3--General 
requii-es  a  certificate  from  the  counsel  who  settled  it  that  the  amend- 
ments are  proper  for  his  sanction.''  The  same  rules,  as  regards  reprint- 
ing, apply  to  informations  as  to  bills. 

If  a  reprint  of  the  bill  is  not  required,  the  Record  and  Writ  Clerk 
will  insert  the  amendments  in  the  record,  on  the  draft  amended  bill, 
signed  by  counsel,  being  left  with  him,  together  with  the  order  directing 
the  amendments,  and  fxprcecipe  ;^  and  the  draft  and  order  will  be  after- 
wards returned  on  application.  Where  a  reprint  is  necessary, 
*423  the  amended  bill  must  be  printed  and  filed  *  in  the  manner  before 
explained  in  treating  of  original  bills  :  ^  and  a  like  fee  is  paj'able 
on  filing  the  amended  bill.'^  The  order  to  amend  must  be  produced  at 
the  time  the  reprint  is  filed. 

The  record  of  the  bill,  when  amended,  is  marked  with  the  date  of 
the  order,  and  the  day  on  which  the  amendment  is  made  ;  ^   and  an 


■-  A  folio  for  this  purpose  is  ninety  words. 
Braithwaite's  Pr.  305,  n. 

8  Ord.  IX.  18;  Stone  v.  Davies,  3  De  G., 
M.  &  G.  240;  17  Jur.  585.  A  bill  cannot  be 
amended  by  partly  printed  and  partly  written 
alterations."  Navlor  v.  Wright,  7  De  G.,  M. 
&  G.  403;  3  Juf.  N.  S.  95.  As  to  bills  filed 
before  2d  November,  1852,  the  old  practice  as 
to  amending  them  continues.  Ord.  IX.  23. 
Reprint  required  where  the  amendments, 
although  under  two  folios  in  any  one  place, 
would  have  rendered  the  bill  very  difficult 
to  read;  the  Clerks  of  Records  and  Writs 
have  a  discretion.  .Tohn  v.  Llovd,  L.  R.  1 
Ch.  Ap.  64;  11  .Kir.  N.  S.  808.  In  Pierce  v. 
West,  3  Wash.  C.  C  354,  it  is  held,  that  the 
amendment  should  be  by  a  separate  bill,  and 
not  bv  interlining  the  original  bill.  So  in 
Walsli  V.  Smyth,  3  Bland,  9,  21.  This,  how- 
ever, is  not  "the  practice  in  all  cases.  See 
Luce  V.  Graham,  4  John.  Ch.  170;  Willis  j;. 
Evans,  2  B.  &  B.  225;  State  Bank  v.  Reeder, 
Halst.  N.  .1.  Dig.  172.  By  these  cases  it  a]v 
pears  that  if  tliere  be  not  niuch  new  matter  to 
be  introduced,  it  is  to  be  done  by  interpola- 
tion; but  if  much,  it  is  to  be  done  on  another 
engrossment,  to  be  annexed  to  the  bill,  in  or- 
der to  preserve  the  record  from  being  defaced. 
The  plaintiff  may,  however,  set  forth  in  the 
amended  bill  all"  the  charges  of  the  original 
bill.  Fitzpatrick !'.  Power,  1  Hogan,  24;  but 
pee  Walsh  r.  Smvth,  3  Bland,  9,  21;  Luce  v. 
Graham,  4  .John."  Ch.  170;  Willis  v.  Evans,  2 
B.  &  B.  225.  In  Walsli  v.  Snivth,  ubi  supra, 
it  was  held,  that  the  original  bifl  should  be  re- 
cited in  the  amended  Inll  no  further  than  is 
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necessary  to  introduce  the  amendments,  so  as 
to  avoid  impertinencv.  See  also  Luce  v. 
Graham,  ubi  supra ;  Bennington  Iron  Co.  v. 
Campbell,  2  Paige,  159;  Pierce  v.  West,  3 
Wash.  C.  C.  354.  When  amendments  are 
made  to  a  bill,  if  the  plaintiff  file  or  serve  an 
entire  new  bill,  incorporating  therein  as  well 
the  original  matter  as  the  amendments,  he 
must  distinctly  designate  the  amendments  in 
the  new  bill.  Bennington  Inm  Co.  v.  Camp- 
bell, 2  I'aige,  159;  see  also  Hunt  r.  Holland, 
3  Paige,  82;  Luce  v.  Graham,  4  John.  Ch. 
170.  Where,  after  a  hearing,  a  bill  was 
amended,  in  order  to  bring  in  a  new  party, 
but  no  new  fact  was  stated,  it  was  held  un- 
necessary to  serve  process  anew  upon  the  de- 
fendant. Longworth  v.  Tavlor,  1  McLean, 
514.  , 

*  Ante,  p.  312.  Ord.  VIII.  1,  2;  see  Kirk- 
ley  V.  Burton,  5  Mad.  378.  The  amendments 
should  be  carefully  distinguished.  Braith- 
waite's Pr.  304. 

5  Braithwaite's  Pr.  25,  309. 

6  Attorney-General  v.  Fellows,  1  J.  &  W. 
254;  for  forms  of  notice  of  motion,  see  Vol. 
III. 

7  For  form  of  certificate,  see  Vol.  III. 

8  For  a  form,  see  Vol.  III.  The  fee  is  10s. 
Braithwaite's  Pr.  305. 

1  Ante,  p.  39C  et  seq. ;  15  &  16  Vic.  c.  86, 


2  Regul.    to   Ord.    Sched.    IV.;    Braith- 
waite's Pr.  305. 

3  Thus  :  Amended  —day  of ,  186—,  by 

order  dated  day  of  ,  186 — . 
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entry  of  the  amendment,  and  of  the  date  of  making  it,  and  of  the  or- 
der, is  made  in  the  Record  and  Wi  it  Clerk's  Book  ;  and  the  amended 
bill  is  deemed  to  be  filed  at  and  from  the  date  of  making  the  amend- 
ment.* 

Tlie  like  course  is  pursued,  where  the  bill  requires  to  be  re-amended.^ 
Where  the  order  to  amend  is  made  upon  payment  of  costs,  or  where, 
by  the  course  of  the  Court,  fixed  costs  are  payable  on  amendment,® 
such  costs  should  be  paid  or  tendered  before  any  further  proceedings 
are  had : ''  otherwise,  the  defendant  may  apply  to  the  Court  to  stay 
such  proceedings  until  the  plaintiff  has  fulfilled  the  condition,  b}'  mak- 
ing the  required  payment.^  The  sum  of  20s.  being  frequently'  very 
inadequate  to  remunerate  the  defendant  for  the  expense  incurred  by  the 
plaintiff  amending  his  bill,  it  has  been  provided  by  the  General  Orders 
of  the  Court,  that  where  a  plaintiff  is  directed  to  pay  to  the  defendant 
the  costs  of  the  suit,  the  costs  occasioned  to  a  defendant  by  any  amend- 
ment of  the  bill,  shall  be  deemed  to  be  part  of  such  defendant's  costs  in 
the  cause  (except  as  to  any  amendment  which  may  have  been  made  by 
special  leave  of  the  Court,  or  which  shall  appear  to  have  been  rendered 
necessary  by  the  default  of  such  defendant)  ;  but  there  shall  be  de- 
ducted from  such  costs  an}'  sum  which  may  have  been  paid  by  the 
plaintiff,  according  to  the  course  of  the  Court,  at  the  time  of  any 
amendment ;  ®  and  that  where,  upon  taxation,  a  plaintiff,  who  has 
obtained  a  decree  with  costs,  is  not  allowed  the  costs  of  any  amend- 
ment of  the  bill  upon  the  ground  of  its  having  been  unnecessarily  made, 
the  defendant's  costs,  occasioned  by  such  amendment,  shall  be  taxed, 
and  the  amount  thereof  deducted  from  the  costs  to  be  paid  bj'  the  de- 
fendant to  the  plaintiff.  ^° 

If  the  plaintiff  amends  his  bill  after  he  has  obtained  an  injunction, 
it  is  usual,   although  not  indispensable,   for  the  order   giving 
*him  liberty  to  amend,  to  be  expressed  to  be  "without  pre-     *424 
judice  to  the  injunction  ;  "  and  the  order  of  course  to  amend  may 
be  obtained  in  this  form.^     Where,  however,  an  injunction  had  been 

•*  Ord.  IX.  19.  Sim.  410;    see  Kennedv   v.  Lewis,   14  Jur. 

6  A  plaintiff  who  has  amended  his  bill  by  1G6;  Seton,  873,  V.  C.  ,K.  B. ;  see  also  Fer- 
special  leave  may  obtain  an  order  of  course  to  rand  v.  Hamer,  4  M.  &  C.  143,  145;  3  .Jur. 
re-amend  upon  the  answer  to  the  amended  23G ;  Pratt  v.  Archer,  1  S.  &  S.  433;  Pick- 
bill  coming  in.  Dunn  u.  Ferrior,  L.  R.  8  Eq.  ering  v.  Hansom,  2  Sim.  488;  Rcnwick  v. 
246.     [Ante,  412,  n.  1.]  Wilson,  6  John.  Ch.  81;  Avers  v.  Valentine, 

6  Ante,  p.  411.  2  Edw.  Ch.  451  ;  [Lanningi;.  Heath,  10  C.  E. 

'  But  see  Thomas  v.    Taylor,   14  W.  R.  Green,   425.]     An  injunction  bill  will  not  he 

493,  L.  J.I.                                 "  amended    unless    the  proposed   amendments 

«  Breeze  v.  English,  2  Hare,   638.      The  are  distinctly  stated  to  the  Court,  and  veri- 

costf  of  a  demurrer  prepared,  but  not  filed,  at  fied  by  the  oath  of  the  plaintiff;  nor  unless  a 

the  lime  of  amending  the  bill,  will  be  costs  in  sufficient  excuse  is  rendered  for  not  incorpor- 

the  cause.     Bainbrigge  v.  Moss,  3  K.  &  J.  ating  them  in  the  original  bill.     Rogers  v. 

62;  3  Jur.  N.  S.  107.     The  costs  are  usually  Rogers,   1  Paige,   424;    Carey   v.   Smith,   11 

paid    at  the  time    the  order  to   amend    is  Geo.  539 ;  see  West  v.  Coke,  1  Murphy,  191. 

served.  In  Massachusetts,  "  no  amendments  shall  be 

8  Ord.  XL.  7.  allowed,  as  of  course,  to  a  bill  which  has  been 

W  Ord.  XL.  8.  sworn   to  by   the  party."     Rule  20,   of  the 

1  Mason  V.  Murray,  2  Dick.  536;  Warbur-  Rules  for  Chancery  Practice.  And  so,  gen- 
ton  V.  London  and  Hlackwall  Railway  Com-  erally,  where  the  bill  is  upon  oath,  there  is 
pany,   2  Beav.  253 ;  Woodroffe  v.  Daniel,  9  greater   caution    exercised    in    reference   to 
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obtained  until  answer  or  further  order,  in  a  suit  by  a  sole  plaintiff,  it 
was  held  that  the  injunction  was  dissolved  by  adding  a  co-plainti  3", 
under  an  order  to  amend  in  which  those  words  were  not  inserted.'^ 

A  writ  of  ne  exeat  regno  is  not  lost  by  a  subsequent  amendment  of  the 
bill ;  it  is,  therefore,  unnecessary  that  the  order  should  be  expressed  to 
be  without  prejudice  to  the  writ.^ 

Where  a  motion  for  an  injunction  had  been,  by  arrangement,  turned 
into  a  motion  for  decree,  times  being  fixed  for  the  filing  of  affidavits  on 
both  sides,  and  the  defendant  undertaking  not  to  do  certain  specified 
acts  until  the  hearing,  it  was  held,  that  the  plaintifi;  by  amending  his 
bill  after  the  time  fixed  for  filing  his  affidavits,  broke  the  terms  of  the 
arrangement,  and  the  defendant  was  accordingly  discharged  from  his 
undertaking.* 

If  the  plaintiff  amends  his  bill  after  he  has  given  a  notice  of  a  motion 
for  an  injunction,^  or  for  a  receiver,^  he  thereby  waives  the  no- 
*425     tice  ;  and  must  pa}-  the  defendant's  costs  of  the  motion.''  *Where 
after  notice  of  motion  for  an  injunction  had  been  served,  a  gen- 
eral demuiTer  to  the  biU  was  allowed,  leave  was  given  to  amend,  with- 
out prejudice  to  the  notice  of  motion.^ 

Where  a  defendant  is  in  contempt  for  want  of  answer,  the  plaintiff 
will,  if  he  amend  his  bill,  be  considered  to  have,  by  his  own  act,  purged 
the  defendant's  contempt ;  ^  but  where  a  defendant  has  been  brought  to 
the  bar  of  the  Court  for  his  contempt  in  not  answering,  and  refuses  or 
neglects  to  answer  (not  being  idiot,  lunatic,  or  of  unsound  mind),  the 
Court  may,  upon  motion  or  petition,  of  which  due  notice  has  been  given 
personally  to  the  defendant,  authorize  the  plaintiff  to  amend  his  bill, 
without  such  amendment  operating  as  a  discharge  of  the  contempt, 

amendments.     Cock  v.  Evans,  9  Yerger,  287 ;  tition  for  leave  to  amend.  Rogers  v.  De  For- 

Verplanck  v.  Merct.  Ins.  Co.,  1  Edw.  Ch.  40  ;  est,    3   Edw.   Ch.    171.      But    no   alteration 

Swift    V.    Eckford,    6   Paige,   22;    Lloyd    v.  should  be  made  in  the  original  bill  on  file, 

Brewster,  4  Paige,   538;  Parker  v.  Grant,  1  but  the  amended  bill  must  be  engrossed  anew, 

John.   Ch.  434;  PiOgers  v.  Rogers,  1  Paige,  and  annexed  to  the  original.    Layton  i;.  Ivans, 

424;  Whitmarsh  v.   Campbell,   2  Paige,  67.  1  Green  Ch.  387.     [Ante,  401,  402,  note.] 

And  the  Court  may  require  the  amendments  ^  Attorney-General  v.  .Marsh,  16  Sim.  572; 

to  any  sworn  bill  to  be  themselves  sworn  to.  13  Jur.  317  ;  and  see  Sharp  t'.   Ashton,  3  V. 

Semmest'.  Bovkin,  27  Geo.  27;  see  Latham  &  B.  144;  King  v.  Turner,  6  Mad.  255;  and 

V.  Wiswall.  2"'lred.  Ch.  294;  McDougald  v.  post  Chap.  XXXVL  §  2,  Injunctions. 

Dougherty,  11  Geo.   570.     The  amendments  8  Grant  t'.  Grant,   5  Russ.  189;  see  ;30«t, 

made  to  a"  swoni  bill  must  be  consistent  with  Chap.  XXXVIII.  §  4,  Ne  exeat  reyno. 

the  original  bill ;    and  they  must   be   made  ^  Clark  v.  Clarke,  13  W.  R.  133,  V.  C.  W. 

without  striking  out  anv  part  of  the  original  5  Martin  v.  Fust,  8  Sim.  199;  Gouthwaite 

bill,  but  by  introducing"a  sujjplemental  state-      v.  Rippon,  1   Beav.   54;  Monypenny  v.  , 

ment.     Verplanck  i'.  Merct.  Ins.  Co.,  1  Edw.  1  W.  K.  99,  V.  C.  K. 

Ch.  46;  Carey  v.  Smith,  11  Geo.  539 ;  Rogers  6  Smith  v.  Dixon,  12  W.  R.  934,  V.  C. 

f.  Rogers,  1  Paige,  424  ;  AVhitmarsh  17.  (Jamp-  S. 

bell,  2  Paige,  67.     An  apiilication  to  strike  an  7  Monypenny  v.  ,  ubi  sup.;  London 

allegation  from  a  sworn  bill,  or  to  make  alter-  and    Blackwall    Railway   Company    v.    The 

ations  in  if,  should  be acconipanied  with  atHda-  Limehouse  Board  of  Works,  3  K.  &  J.  123; 

vits  to  show  how  the  mistake  occurred.    North  Smith  v.  Dixon,  I'bi  sup. 

River  Bank  v.   Rogers,  8  Paige,  648;  Whit-  i    Rawlings  v.   Lambert.  1  J.  &  H.  458; 

marsh  v.  Campbell,  1  Paige,  67 ;  Everett  v.  and  see   Harding  v    Tingey,  10  Jur.  N.  S. 

Winn,  1  Sm.  &  M.  67.     And  the  truth  of  the  872  ;  12  W.  H.  703,  V.  C.  K. 

matter  proposed  as  an  amendment  should  be  2  jjall   v.  Etches,  1  li.  &  M.  324;  Gray  v. 

sworn  to  in  addition  to  iXw  jurat  upon  thepe-  Campbell,  ib.  323. 
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or  rendering  it  necessary  to  proceed  with  the  process  of  contempt  de 


The  amendment  of  the  bill,  even  for  the  purpose  of  rectifying  a  cleri- 
cal error,  renders  a  previous  order  to  take  the  bill  pro  confesso  inopera- 
tive :  *  unless  the  amendment  was  made  in  pursuance  of  an  order, 
obtained  under  the  Act  last  referred  to. 

If  the  plaintiff  takes  advantage  of  an  order  to  amend,  so  as  entirely 
to  change  his  case,  and  to  make  the  bill  a  perfectly  new  one,**  or  if  the 
amendments  introduced  into  the  bill  are  not,  in  other  respects,  warranted 
by  the  order  to  amend,  the  defendant  may  move,  on  notice  to  the  plain- 
tiff, that  the  amended  bill  ma}'  be  taken  off  the  file,  or  that  th(!  amend- 
ments may  be  struck  out,  and  the  record  restored  to  its  original  state  ; 
and  that  the  plaintiff  may  be  ordered  to  pay  the  defendant's  costs  occa- 
sioned by  the  amendment,  and  of  and  consequent  on  the  applica- 
tion, or  to  place  *  the  defendant  in  the  same  position  with  regard  *426 
to  costs  that  he  would  have  been  in  if  the  plaintiff,  instead  of 
amending,  had  dismissed  his  original  bill  with  costs,  and  filed  a  new 
one.^  Thus,  where  a  plaintiff  originally  filed  his  bill  against  the  defend- 
ant as  his  bailiff  or  agent,  in  respect  of  certain  farms,  praying  an  account 
against  him  upon  that  footing,  and  afterwai-ds  upon  an  issue  being 
directed  to  try  whether  the  plaintiff  was  or  was  not  a  mortgagee  of  such 
farms,  and  the  jury  finding  that  he  was,  the  plaintiflf  amended  his  bill 


8  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15,  r. 
10;  and  see  post,  Chap.  X.,  Process  to  com- 
pel, and  in  default  of  Answer. 

*  Weiiihtman  v.  Powell,  2  De  G.  &  S. 
570;  12  Jur.  958.  [The  effect  of  filing  an 
amended  and  supplemental  bill  is  to  vacate 
a. pro  coiifesso,  and  to  admit  the  defendant  to 
answer  also  the  original  hill.  Gibson  v.  Rees, 
50  111.  S83.  And  a  bill  substituted  for  an  origi- 
nal bill  must  contain  all  the  material  allega- 
tions necessary  to  justify  the  relief  sought 
without  reference  to  the  original.  Klein  v. 
Horine,  47  111.  430.] 

6  A  party  under  the  privilege  of  amend- 
ing, shall  not  introduce  matter  which  would 
constitute  a  new  bill.  Verplanck  v.  Merct. 
Ins.  Co.,  1  Edw.  Ch.  46;  Crabb  D.Thomas, 
25  Ala.  212  ;  Lambert  v.  Jones,  2  P.  &  H. 
144;  Shields  v.  Barrow,  17  How.  U.  S.  130; 
Fenno  v.  Coulter,  14  Ark.  (1  Barb.)  39; 
Carev  v.  Smith,  11  Geo.  539;  Snead  v. 
McCouU,  12  How.  U.  S.  407;  Hewett  v. 
Adams,  50  Maine,  271,  278.  After  a  decis- 
ion upon  a  plea  to  the  jurisdiction,  that  a 
bill  in  Equity  between  members  of  a  manu- 
facturing corporation  cannot  be  sustained, 
the  Court  will  not  grant  the  plaintiff  leave  to 
amend,  by  averring  that  the  corporation  had 
been  dissolved:  this  being  in  effect  to  make 
a  new  Hnd  distinct  case.  Pratt  v.  Bacon,  10 
Pick.  123.  Nor  will  the  Court,  where  a 
vendee  of  land  has  brought  a  bill  for  a  rescis- 
sion of  the  contract,  permit  him  to  change 
the  prayer  of  his  bill  and  claim  a  specific 
execution  thereof.  Shields  v.  Barrow,  17 
How.  U.S.  130;  Williams  v.  Starke,  2  B. 
Mon.  196,  197.    A  second  mortgagee  of  land 


brought  a  bill  against  the  first  mortgagee,  to 
redeem  the  first  mortgage,  and  tlie  Court 
postponed  the  plaintiff's  mortgage,  on  ac- 
count of  misrepresentations  made  by  him,  so 
as  to  let  in  and  give  priority  to  a  subsequent 
mortgage  of  a  part  of  the  same  land  to  the 
defendant;  the  Court  refused  to  grant  leave 
to  the  plaintiff  to  amend  his  bill  for  the  pur- 
pose of  enabling  him  to  proceed  under  it  for 
the  redemption  of  such  subsequent  mortgage. 
Piatt  V.  Squire,  5  Cush.  551.  See  Sanborn 
V.  Sanborn,  7  Gray,  142  ;  Lambert  v.  Jones, 
2  P.  &  H.  144.  But  in  some  cases  it  has  been 
held,  that  a  plaintiff  who  has  filed  a  bill  for 
specific  performance  of  a  contract  may, 
under  circumstances,  amend  his  bill  and 
pray  for  a  rescission  of  the  contract,  and  for 
such  other  relief  as  he,  ma\'  be  entitled  to. 
Parrill  v.  McKinley,  9  (Jrattan  (Va.),  1;  Cod- 
ington V.  Mott,  i  McCarter  (N.  J.),  430; 
Hewett  V.  Adams,  50  Maine,  271.  [And  see 
ante,  418.] 

1  Bullock  V.  Perkins,  1  Dick.  110,  112  ; 
Dent  V.  Wardel,  ib.  339;  Smith  v.  Smith,  G. 
Coop.  141 ;  Mavor  v.  Dry,  2  S.  &  S.  113, 
116;  Attornev-General  v.  Cooper,  3  M.  &  C. 
258,  262;  1  Jur.  790;  Allen  v.  Si)ring,  22 
Beav.  615;  Thomas  v.  Bernard,  7  W.  K.  271, 
V.  C  K.;  Eagle  v.  Le  Breton,  cited  Seton, 
12.54;  and  see  Ainslie  v.  Sims,  17  Beav. 
174  ;  Parker  v.  Nickson,  4  Giff.  311  ;  9  Jur. 
N.  S.  864  ;  Barlow  v.  M'Murrav,  L.  K.  2  Eq. 
420,  424;  12  Jur.  N.  S.  519.  V.  C.  S  ;  Lloyd 
V.  Brewster,  4  Paige,  638.  For  form  of  order 
see  Seton,  1253,  No.  10;  and  for  forms  of 
notice  of  motion,  see  Vol.  III. 
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*427  TEIE  BILL. 

by  stating  the  mortgage,  and  converting  his  former  prayer  for  relief 
into  a  prayer  for  a  foreclosui-e  :  upon  the  defendant's  moving  that  the 
amended  bill  might  be  taken  off  the  file,  Lord  Eldon  held,  that  the  de- 
fendant was  entitled  to  all  the  costs  sustained  by  him,  beyond  what  he 
would  have  been  put  to  if  the  bill  had  been  originally  a  bill  for  a  fore- 
closure, and  made  an  order  accordingly :  although,  as  the  amended  bill 
had  been  set  down  for  hearing,  he  did  not  go  the  length  of  ordering  it 
to  be  taken  off  the  file.^ 

Upon  the  same  principle,  where  a  plaintiff  takes  advantage  of  an 
order  to  amend,  to  strike  out  a  portion  of  his  bill :  though  he  does  not 
alter  the  nature  of  it,  yet,  if  expenses  have  been  occasioned  to  the  de- 
fendant by  the  part  which  has  been  struck  out,  which,  in  consequence 
of  its  having  been  so  struck  out,  could  not  be  awarded  to  him  at  the 
hearing,  the  Court  will,  upon  motion,  with  notice,  order  such  costs  to 
be  taxed  and  paid  to  the  defendant.^  Thus,  where  a  plaintiff  filed  a 
bill  which  was  of  great  length,  and  prayed  relief  in  a  variety  of  matters, 
to  which  the  defendants  put  in  answers,  which  were  also  of  great  length, 
after  which  the  plaintiff,  by  virtue  of  a  common  order  to  amend,  amended 
his  bill  and  filed  a  new  engrossment,  which  was  very  short,  and  confined 
to  one  only  of  the  objects  of  relief  prayed  by  the  original  bill :  upon  the 
defendants  moving  that  the  order  to  amend  might  be  discharged,  and 
the  bill  dismissed  with  costs,  or  that  the  plaintiff  might  pay  to  them 
the  costs  of  putting  in  their  answer  to  so  much  of  the  original  bill  as 

did  not  relate  to  the  relief  prayed  by  the  amended  bill.  Lord 
•427     Northington  directed  that  the  order  for  *amending  the  bill  should 

stand,  but  that  the  plaintiff  should  pay  to  the  defendants  the 
further  sum  of  five  pounds,  beyond  the  sum  of  twenty  shillings  mentioned 
in  the  order. ^  And  where  a  cause,  at  the  hearing,  was  ordered  to  stand 
over,  with  liberty  to  the  plaintiff  to  amend  by  adding  parties,  and  the 
plaintiff  took  advantage  of  that  order  to  strike  out  several  charges 
which  had  necessarily  led  the  defendant  into  the  examination  of  wit- 
nesses, and  to  add  others,  the  Court,  upon  motion,  ordered  that  part 
of  the  amendment  to  be  discharged,  and  the  plaintiff's  bill  to  be  restored 
to  what  it  was  before  :  in  order  that,  at  the  hearing,  the  costs  of  those 
parts  of  the  bill  which  had  been  abandoned  by  the  plaintiff  might  be 
awarded  to  the  defendant. ^  Where,  however,  a  bill  was  filed  for  a 
foreclosure  of  a  mortgage  and  for  a  transfer  of  a  sum  of  stock,  and,  on 
the  answer  being  filed,  disclosures  were  made  which  rendered  it  advis- 

2  Smith  V  Smith,  uln  sup.;  and  see  Mavor  without  the  payment  of  such  costs  as  would 

V   Drv   and  Parker  v.  Nickson,  ubi  sup.;  see,  make  the  result  equivalent  to  dismissing  the 

howeVer    Allen   v.   Spring,  ubi  sup.,   where  bill,  and  commencing  (/e  noro,  and,  therefore, 

such  a  motion  was  refused;  and   it  seems  it  the  bill  was  dismissed  without  prejudice.! 

v,i\\  only  be  granted,  where  the  case  made  is  3  For  form  of  notice  ot  motion,  see  Vol. 

entirely  new.     Thomas  v.  Bernard,  ubi  gup.  III.                  „r     ,  ,    ,  t.-  i     ooa 

The  defendant  .should  not  enter  into  evidence,  i  Dent  i-.  ^\  ardel    1  Dick.  3.39. 

as  to  any  charges  struck  out  by  amendment.  2  Ballock  v.   I'erkins.    1     )ick.  110;    and 

Stewart'r.  Stewart.  22  Beav.  3133.  see  Strick  and  v.   Strukland    3  Beav.  242; 

[See  Whelaii  v.  Sullivan,    102  Mass.  204,  Leather  (^loth  Company  v.   Bressey,  3  Gift. 

where  the  plaintiff  was  not  allowed  to  amend  474,  494;  8  Jur.  N.  S.  425,  429. 
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able  to  amend  the  bill  by  striking  out  all  that  related  to  the  mortgage, 
whereby  nearly  one-half  of  the  bill  and  answer  was  rendered  useless, 
Sir  Lancelot  Shadwell  V.  C.  refused  to  order,  on  motion,  the  plaintiff 
to  pay  the  defendant's  costs  occasioned  by  the  amendment,  as  it  appeared 
that  the  amendment  was  made  under  the  advice  of  counsel,  and  not  for 
the  purpose  of  vexation  or  oppression.^ 

The  fact  of  an  irregular  amendment  having  been  made,  under  a  com- 
mon order  to  amend,  will  not  be  a  sutflcient  reason  for  ordering  the  bill 
to  be  taken  off  the  file,  if  the  record  can  be  restored  to  the  state  in 
which  it  was  before  such  irregular  amendment  was  made.* 

8  Monck  V.  Earl  of  Tankerville,  10  Sim.  258,  262;  1  Jur.  790;  and  see  Ainslie  v.  Sims, 
284;  3  Jur.  1167.  17  Beav.  174. 

4  Attorney-General  v.  Cooper,  3  M.  &  C. 
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[The  proceedings  under  this  chapter  are  statutory,  and  not  applicable  to 
the  practice  in  the  United  States.] 

*428  *  CHAPTER  VII. 

PROCESS  BY  SERVICE  OF  A  COPY  OF  THE  BILL  ON  FORMAL 
DEFENDANTS,  AND  PROCEEDINGS  BY  SERVICE  OF  NOTICE  OF 
THE   DECREE. 

Section  I.  —  Process  hy  Service  of  a  Copy  of  the  Bill  on  formal 

Defendants. 

As  soon  as  the  bill  has  been  filed,  the  plaintiff  may  proceed  to 
bring  before  the  Court  the  proposed  defendants  to  the  suit.  We 
have  seen,  however,  that  the  plaintiff  is  enabled,  as  against  certain 
formal  parties,  to  dispense  with  the  ordinary  process  of  the  Court,  upon 
serving  them  with  a  copy  of  the  biU  under  the  General  Order,  ^  and 
thereupon,  in  the  event  of  their  not  voluntarily  appearing  after  such 
ser\'ice,  to  proceed,  without  further  attention  to  their  rights  or  interests  ; 
and  that  in  certain  other  cases,  the  plaintiff  may  file  his  bill,  and  obtain 
a  decree  against  some  or  one  of  the  persons  who  were  formerly  neces- 
sary parties,  upon  serving  the  others  with  notice  of  the  decree  that  has 
been  made."^  It  will  be  convenient,  therefore,  to  consider,  in  the  first 
place,  the  mode  of  proceeding  where  parties  are  served  with  copies  of 
the  bill  under  the  General  Order,  or  with  notice  of  the  decree,  and  then 
the  ordinary  process  against  other  defendants. 

Where  no  account,  payment,  conveyance,  or  other  direct  relief  is 
sought  against  a  party  to  a  suit,  it  is  not  necessary  for  the  plaintiff  to 
require  such  party,  not  being  an  infant,  to  appear  to  the  bill ;  but  the 
plaintiff  may  serve  such  party,  not  being  an  infant,  with  a  copy  of  the 
bill,  whether  the  same  be  an  original,  or  amended,  or  supplemental 
bill,^  without  any  indorsement  requiring  such  party  to  appear  thereto  ; 
and  such  bill,  as  against  such  party,  must  pray  that  such  party,  upon 
being  served  with  a  copy  of  the  bill,  may  be  bound  by  all  the  proceed- 
ings in  the  cause.*     But  the  plaintiff  may,  nevertheless,  require  a  party 

against  whom  no  account,  pa;yTiient,  conveyance,  or  other  direct 
*429     relief  is  sought,  to  appear  to  the  bill,  *  and  may  prosecute  the  suit 

against  such  party  in  the  ordinary  way,  if  he  shall  think  fit.^ 

1  Ord  X.  11;  ante,  Chap.  V.,  Parties.  i  Ord.  IX.  11.     The  54th  Equity  Rule  of 

2  15  &  16  Vic.  c.  86,  §  42 ;  ante,  Chap.  V.,  the  United  States  Courts  is  similar.  As  to 
Parties  the  effect  of  this  Order  between  co-defend- 

8  This  infludesabill  of  revivor  and  sup-  ants,  see  Boyd  v.  Moyle,  2  Coll.  316,  321, 
plement;  Walcot  v.  Walcot,  10  Beav.  20.  323. 


*  For  form  of  prayer,  see  Vol.  III. 
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SERVICE  OF  COPY  OF  BILL  ON   FORMAL  DEFENDANTS.  *430 

This  Order  does  not  authorize  service  of  the  copy  cf  the  bill  on  a 
defendant  out  of  the  jurisdiction ;  ^  and  if  a  party  served  dies  before 
the  hearing,  his  personal  representative  cannot  be  brought  before  the 
Coui't  by  order  of  revivor,  but  an  original  bill  must  be  filed  against 
him.^ 

If  the  bill  is  amended  after  service,  a  copy  of  the  amended  bill  must 
also  be  served  ;  *  and  if  a  bill  of  revivor  and  supplement,  or  a  supple- 
mental bill  is  filed,  it  must  be  served  also ;  ^  and  so,  it  is  conceived, 
must  a  supplemental  statement. 

A  plaintiff,  availing  himself  of  the  course  of  proceeding  introduced 
by  this  Order,  must  serve  a  plain,  unstamped,  and  unsealed  copy  of  the 
bill,^  without  any  indorsement  thereon  requiring  the  party  to  appear 
thereto,  upon  each  of  the  defendants  to  be  served :  either  personally, 
or  by  leaving  the  same  with  his  servant  or  some  member  of  his  family 
at  his  dwelling-house,  or  usual  place  of  abode.'' 

In  the  case  of  a  husband  and  wife,  where  the  suit  does  not  relate  to 
the  separate  estate  of  the  wife,®  service  upon  the  husband  alone  is 
sufficient ;  ^  but  where  it  relates  to  her  separate  estate,  or  they  are 
living  apart,  a  copy  must  be  served  upon  or  for  each.^° 

The  service  must  be  within  twelve  weeks  from  the  filing  of  the  bill,^^ 
unless  the  Court  shall  give  leave  to  make  such  service  after  that  time.^^ 
Such  leave  must  be  applied  for  by  motion,  without  notice,^''  and  the 
application  must  be  supported  by  affidavits  explaining  the  cause  of  the 
delay."     It  seems  that  substituted  service  will  not  be  ordered. ^^ 

Where  a  plaintiff  serves  a  defendant  with  a  copy  of  the  bill  under 
this  Order,  he  must  cause  a  memorandum  of  such  service,^® 
*  and  of  the  time  when  it  was  effected,  to  be  entered  in  the  *430 
Record  and  Writ  Clerks'  Office.  An  order  authorizing  such 
entry  to  be  made  is  necessary,  and  may  be  obtained  on  motion,^  with- 
out notice,  upon  the  Court  being  satisfied  of  a  copy  of  the  bill  having 
been  served,  and  of  the  time  when  the  service  was  made.^ 

2  Lorton  v.  Kingston,  2  M'N.  &  G-  139.  9  Kent  v.  Jacobs,  5  Beav.  48. 
This  case  was  before  the  15  &  16  Vic.  c.  86,          i»  Braithwaite's  Pr.  516. 

but  it  would  appear  still  to  apply;  power  to  n  Ord.  X.  17. 

serve  the  bill  out  of  the  jurisdiction  being  12  Ord.  X.    17,    18;  Horry  v.    Calder,   7 

confined  to  the  copy  served  under  that  Act;  Beav.  585;  Bell  v.  Hastings,  ib.  592.     The 

see  Penfold  v.  Kellv,  12  W.  R.  286,  V.  C.  K.  defendant  need  not  be  served  with  the  Order 

3  Hardy  v.  Hull,  14  Sim.  21;  8  Jur.  609.  enlarging  the  time.  Fenton  v.  Clayton,  15 
The  reason  is,  that  he  has  not  appeared;  see  Sim.  82.  Where  a  formal  defendant  came 
also  Crowfoot  v.  Mander,  9  Sim.  396;  Eding-  within  the  jurisdiction  after  decree,  and  after 
ton  V.  Banhara,  2  Coll.  619 ;  Bland  v.  Davison,  the  twelve  weeks,  leave  was  refused.  Pen- 
21  Beav.  312.  fold  v.  Kellv.  12  W.  R.  286,  V.  C.  K. 

4  Ord.  X.  11 ;  Anon.,  1  De  G.  &  S.  321;  13  Ord.  X.  18.  For  forms  of  motion  paper, 
Vincent  v.  Watts,  3  M'N.  &  G.  248;  Braith-  see  Vol.  III. 

waite's  Pr.  515.  ^*  See  Horry  v.  Calder,  7  Beav.  585;  Bell 

5  Ord.  X.  11;  Walcot  v.  Walcot,  10  Beav.       v.  Hastings,  ib'.  592. 

20.  15  Thomas  v.  Selby,  9  Beav.  194. 

6  Where  a  printed  bill  has  been  filed,  a  i^  For  form  of  memorandum,  see  Vol.  III. 
printed  copy  will  of  course  be  served.  1  For  form  of  motion  paper,  see  Vol.  III. 

7  Braithwaite's  Pr.  31;  Ord.  X.  1;  the  2  Ord.  X.  12.  Memorandum  of  service 
member  of  the  familv  should  be  an  inmate  of  ordered  to  be  entered  on  defendant's  ac- 
the  defendant's  house.  Edgsoni;.  Edgson,  knowledgment  of  having  received  the  bill  by 
3  De  G.  &  S.  629.  post.     Burton  v.  Shaw,  10  L.  T.  N.  S.  292, 

»  Salmon  v.  Green,  8  Beav.  457.  V.  C.  W. 
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There  have  been  several  eases  conceruiug  the  extent  of  information 
demanded  by  the  Court,  upon  motions  of  this  description ;  but  the 
result  seems  to  be,  that  no  further  proof  is  absolutely  necessarj-  than 
what  is  pointed  out  by  the  Order  itself,  namely,  proof  by  allidavit,  first, 
that  due  service  has  been  effected  upon  each  of  the  defendants  of  a 
copy  of  the  bill,  sworn  to  be  a  true  cop}'  of  the  bill  itself;  secondly,  of 
the  time  and  place  when  and  where  such  service  was  made,  so  that  the 
Court  ma}'  know  that  it  has  been  effected  within  the  jurisdiction.* 
Where  a  party  served  with  a  cop\'  of  the  bill  had  subsequently  ap- 
peared, it  was  considered  an  admission  of  due  service,  and  no  further 
evidence  was  required  ;  *  and  in  such  a  case,  a  memorandum  of  sei'vice 
need  not  be  entered.^  Proof  has,  in  some  cases,  been  required  that 
the  person  upon  whom  such  service  was  made  was  not  an  infant,  and 
that  the  bill  did  not  pray  an  account,  pa_)^nent,  conve3-ance,  or  other 
direct  relief  against  such  person  ;  ®  but  the  terms  of  the  Order  do  not 
seem  to  render  it  necessary  that  these  facts  should  be  established  upon 
the  motion,  and  the  later  cases  are  against  the  necessity  for  giving 
proof  of  them.'' 

The  plaintiff  would  seem  to  take  the  Order  at  his  own  risk  ;  and  if 
the  case  be  one  in  which  he  is  not  entitled  to  proceed  in  this  manner, 
the  whole  process  would  be  nugator^^,  and  the  defendant  would  not  be 
bound  by  any  of  the  proceedings  in  the  cause.* 

Where  the  defendant,  who  had  been  served,  was  misnamed  in  the 
bill,  leave  was  given  to  enter  the  memorandum,  on  production  of  an 
affidavit  showing  that  the  person  served  was  the  same  person  as  the 
person  referred  to  in  the  memorandum  of  service  ;  ^  and  where  the  copy 
of  the  bill  had  been  served  after  the  expiration  of  the  twelve 
*431  weeks,  without  an  order  enlarging  the  time  being  obtained,  *  leave 
was  given  to  enter  a  memorandum  of  service,  on  the  defendant 
served  appearing  and  consenting.^ 

The  Order  ^  merely  confers  upon  the  plaintiff  the  privilege  of  adopt- 
ing this  course  ;  but  it  is  not  obligatory  upon  him,  and  he  may,  if  he 
thinks  fit,  compel  such  parties  to  appear,  and  in  other  respects,  prose- 
cute his  suit  against  them  in  the  ordinary  manner.  The  costs  occa- 
sioned by  such  a  course  must,  however,  be  paid  by  the  plaintiflT,  unless 
the  Court  shall  otherwise  direct.^ 

8  Warren  «.  Postlethwaite,  1  Coll.  171;  8  Skipwith,  8  Beav.    127.     There  can  be  no 

Jur.  282 ;  and  see  Haigh  v.  Dixon,  1  Y.  &  doubt,  that  the  Court  would  now  act,  as  to 

C.  C.  C.  180.    For  form  of  affidavit,  see  Vol.  the  question  of  the  prayer,  on  an  inspection 

III.  of  a  print  of  the  bill;  as  it  appears  it  would 

*  Maude  v.  Copeland,  1  Coll.  505.  have  done  on  an  inspection  of  an  office  copy 

6  Attorney-General   v.   Donnington   Hos-  in  Davis  v.  Prout,  5  Beav.  102,  if  one  haid 

pital,  12  IJeaV.  551.  been  in  Court. 

6  Goodwin  V.  Bell,  1  Y.  &  C.  C.  C.  181 ;  «  Marke  v.  Locke,  2  Y.  &  C.  C.  C.  500, 
Haigh  V.  Dixon,  ib.  180;  Davis  v.  Prout,  5  50G;  Boreham  v.  Bignall,  4  Hare,  633;  7  Jur. 
Beav.  102.  528. 

7  Sherwood  v.  Rivers,   2  Y.  &  C.  C.  C.  9  Witham  t'.  Salvin,  IG  .Iiir.  420,  M.  R. 
160;  7  .lur.  78;  Mawhood  v.  Labouchere,  12  1  Tugwell  v.  Hooper,  10  Beav.  19. 
Sim.  .362;  Anon.,  1  Hare,  317,  n. ;  \Velch  v.            2  Qrd.  X.  11. 

Welch,  ih.  593;  6  .Jur.  599;  Hudson  v.  Dung-  8  Ord.  XL.  10;  Abram  v.  Ward,  6  Hare, 

worth,   3  Hare,   508;  8  Jur.   1024;  Jones  v.       165,170. 
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The  question  to  what  parties  the  Order  api)lies  has  frequently  arisen  ; 
but  it  is  not  possible  to  deduce  from  the  cases  any  clear  rule  upon  the 
subject:  though  it  appears  that  it  is  not,  in  general,  considered  as 
applicable,  whore  the  interest  of  the  defendant  is  adverse  to  that  of  the 
plaintiff,  even  though  no  further  relief  is  sought  against  the  defendant 
than  the  binding  of  his  rights  by  a  decree.  The  alterations  in  the 
practice  of  the  Court,*  have  rendered  proceedings  under  the  Order  we 
are  now  considering  of  comparatively  rare  occurrence ;  and  it  is  not, 
therefore,  desirable  to  refer  in  detail  to  the  cases  which  have  occurred  ; 
but  they  are  collected  in  the  note.'^  It  may  be  mentioned,  however, 
that  it  has  been  held,  that  the  Order  does  not  apply  to  the  Attorney- 
General  ;  ®  and  it  seems  that  it  does  not  apply  to  a  person  of  unsound 
mind.'' 

If  the  motion  for  leave  to  enter  a  memorandum  of  service  be  granted, 
the  Order  made  upon  the  motion  must  be  drawn  up,  passed,  and  en- 
tered ;  and  should  then  be  left  with  the  Record  and  Writ  Clerk  in  whose 
division  the  cause  is.*  The  memorandum  is  then  entered  by  him  in  liis 
cause  book,  and  the  Order  is  returned  to  the  solicitor,  with  an  indorse- 
ment upon  it  to  show  that  the  memorandum  has  been  entered.®  The 
Order  should  be  kept  for  the  purpose  of  production  at  the  hearing  of 
the  cause, ^"^  and  on  bespeaking  the  decree  or  order ;  "  and  at  an}'  other 
period  of  the  cause,  when  the  regularity  of  the  service  and  the  entry  of 
the  memorandum  are  required  to  be  established.  The  memorandum 
must  be  entered  before  a  certificate  to  set  down  the  cause  can  be 
granted ;  ^^  and  a  certificate  that  no  appearance  has  been  en- 
tered by  the  defendant,  *must  be  left  wdth  the  Registrar,  on  *432 
bespeaking  the  decree  or  order  made  at  the  hearing,^  when  the 
defendant  has  not  appeared. 

A  party  so  served  with  a  copy  of  the  bill,  ma}',  if  he  desires  the  suit  to 
be  prosecuted  against  himself  in  the  ordinary  way,  enter  an  appearance 
for  himself  in  the  common  form ;  ^  and  in  such  case,  the  plaintiff  must 
proceed  against  such  defendant  in  the  ordinary  way ;  but  the  costs 
occasioned  thereby  must  be  paid  by  the  party  so  appearing,  unless  the 
Court  shall  otherwise  direct.^  A  party  so  served  may  also,  if  he  is 
desirous  of  being  served  with  a  notice  of  the  proceedings  in  the  cause, 
but  not  of  otherwise  having  the  suit  prosecuted  against  himself,  enter  a 

*  Ante,  Chap.  V.,  Parties.  *  Christopher  v.  Cleghorn,  8  Beav.  314. 

5  Marke  v.  Locke,  2  Y.  &  C.  C.  C.  500;  ''  Pemberton  v.  Laiigmore,  ib.  166. 

Duncombe  w.  Lew,  5  Hare,  232,  236;  11  Jur.  8  Yot   form   of    order,    see    Seton,    1244, 

262;  Davis  v.  Davis,  4  Hare,  389,  391;  Powell  No.  3. 

t).  Cockerell,   ib.    .5.57;    Abram  v.  Ward,  ubi  »  Braithwaite's  Pr.  516;  no  fee  is  payable, 

snip.;  Lloyd  v.  Lloyd,  1  Y.  &  C.  C.  C.  181;  6  ib.  517.     For  form  of  indorsement,  see  Vol. 

Jiir.  162;  Clarke  v.    Tipping,  9  Beav.  284,  III. 

2!f2;  .Johnson  t).  Tucker,  15  Sim.  485;  llJur.  w  Carter  v.    Bentall,    12  L.  J.   Ch.   369, 

382 ;  Barklay  v.  Lord  Keav,  2  Hare.  30G,  309;  M.  R. 

Knight  V.  Cawthron,  1  l)e  G.  &  S.  714;  12  "  Reg.  Regul.  15  March,  1860,  r.  24. 

.lur.  33;  Adams  v.  Paynter,  1  Coll.  530,  532;  12  Braithwaite's  Pr.  516. 

8  Jur.  1063;  Gaunt  ^.".Johnson,  7  Hare,  154;  1  Reg.  Regul.  15  March,  1860,  r.  24. 

12  Jur.    1067;  Lewellin  i>.  Cobbold,   17  Jur.  2  Sec ;>os<,  Chap.  X III.,  Appearance. 

nil,  V.  C.  S.  8  Ord.  X.  14. 
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special  appearance  in  the  following  form  :  "  A.  B.  appears  to  the  bill 
for  the  purpose  of  being  served  with  notice  of  all  proceedings  therein." 
In  this  case,  he  must  be  served  with  notice  of  all  proceedings  in  the 
cause,  and  he  is  entitled  to  appear  upon  them,  but  he  will  have  to  pay 
the  costs  occasioned  thereb}-,  unless  the  Court  shall  otherwise  direct.^ 
The  notice  to  be  given  under  this  rule,  must  give  the  defendant  the 
same  length  of  notice  as  if  he  were  proceeded  against  in  the  ordinary 
way.® 

Such  common  or  special  appearances  may  be  entered  within  twelve 
da3-8  after  service  of  a  copy  of  the  bill ;  but  they  cannot  be  entered  after- 
wards without  leave  of  the  Court,  to  be  obtained  on  notice  to  the  plaintiff; 
and  terms  may  be  imposed  by  the  Court  on  such  an  application.^ 

If  the  defendant  does  not  enter  an  appearance  within  twelve  days, 
the  plaintiff  may  proceed  in  the  cause  as  if  the  person  served  were  not 
a  party  ;  and  the  defendant  will  be  bound  by  all  the  proceedings,  in  the 
same  manner  as  if  he  had  appeared  and  answered ; '  and  if  he  appears, 
after  the  expiration  of  the  twelve  days,  he  will  be  bound  by  all  pro- 
ceedings prior  to  such  appearance.®  An  application  for  leave  to  enter 
an  appearance,  without  being  bound  b}^  prior  proceedings,  has  been 
refused.® 


Section  II.  —  Proceedings  hy  Service  of  Notice  of  the  Decree. 

The  practice  of  serving,  with  notice  of  the  decree,  persons  who 
are  not  named  as  parties  on  the  record,  was  introduced  b}-  the  42d 

section  of  the  Chancery  Amendment  Act  of  1832.-'°  Under  the 
*433     *  provisions  of  that  section  :   (1.)  Any  residuary  legatee  or  next 

of  kin  may,  without  serving  the  remaining  residuar\'  legatees  or 
next  of  kin,  have  a  decree  for  the  administration  of  the  personal  estate 
of  a  deceased  person.^  (2.)  Any  legatee  interested  in  a  legacy  charged 
upon  real  estate,  and  any  person  interested  in  the  proceeds  of  real 
estate  directed  to  be  sold,  may,  without  serving  an}'  other  legatee  or 
person  interested  in  the  proceeds  of  the  estate,  have  a  decree  for  the 
administration  of  the  estate  of  a  deceased  person.^  (3.)  Any  residuary 
devisee  or  heir  may,  without  serving  any  co-residuary  devisee  or  co- 
heir, have  the  like  decree.^  (4.)  An}'  one  of  several  cestui  que  trusts 
under  any  deed  or  instrument  may,  without  serving  any  other  of  such 
cestui  que  trusts,  have  a  decree  for  the  execution  of  the  trusts  of  the 

*  Ord.  X.  15.  9  Boreham  v.  Bignall,  4  Hare,  633. 

s  Wilton  V.  Rumball,  14  Sim.  56;  8  Jur.  lo  15  &  16  Vic.  c.  80. 

236.  1  15  &  16  Vic.  c.  80,  §  42,  r.  1 ;  ante,  pp. 

8  Ord.   X.  16 ;  Rigby  v.   Strangwa.vs,  10  217,  234,  237,  238.     Where  a  residuary  le<,'a- 

Jur.  998,  V.  C.  E.     For  form  of  order  in  such  tee,  who  had  been  served  with  notice' of  the 

case,   see  Seton,  1249,  No.  5;  and  for  form  of  decree,  settled  her  interest,  the  notice  was  di- 

notice  of  motion,  see  Vol.  HI.  rected  to  be  re-served  on  tli<«  trustee.     White 

7  Ord.  X.  13;  Powell  u.  Cockerel],  4  Hare,  v.  Steward,  1  VV.  N.  8i.  M.  R. 
657,  505.  2  Kule  2;  ante,  pp.  218.  225. 

«  Ord.  X.  16.  S  Kuie  3;  ante,  p.  218. 
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deed  or  instrument/  (5.)  In  all  cases  of  suits  for  the  protection  of 
property  pending  litigation,  and  in  all  cases  in  the  nature  of  waste,  one 
person  may  sue  on  behalf  of  himself  and  of  all  persons  having  the  same 
interest.^  (6.)  Any  executor,  administrator,  or  trustee  may  obtain  a 
decree  against  any  one  legatee,  next  of  kin,  or  cestui  que  trust  for  the 
administration  of  the  estate,  or  the  execution  of  the  trusts.*'  In  all 
the  above  cases,  the  persons  who,  according  to  the  former  practice  of  the 
Court,  were  necessary  parties,  may  be  served  with  notice  of  the  decree  ; 
and  after  such  notice  shall  be  bound  by  the  proceedings,  in  the  same 
manner  as  if  the}-  had  been  originally  made  parties  to  the  suit.'' 

The  notice  of  the  decree  must  be  served  personally,  unless  otherwise 
directed ;  and  where  a  husband  and  wife  have  to  be  served,  the  notice 
must  be  served  on  each,  personall}',  notwithstanding  that  the  suit  does 
not  relate  to  the  wife's  separate  estate,  and  that  they  are  residino- 
together ;  but  the  Court  or  Judge  will,  on  a  proper  case  being  made, 
dispense  with  personal  service.^ 

Unlike  the  course  of  proceeding  b}'  sen'ice  of  a  copy  of  the  bill 
under  the  General  Order,  referred  to  in  the  preceding  section,  the 
process  by  service  of  notice  of  the  decree  applies  to  infants, 
*persons  of  unsound  mind  not  so  found  b}-  inquisition,  and  per-  *434 
sons  out  of  the  jurisdiction  ;  ^  but  in  the  case  of  infants,  or  per- 
sons of  unsound  mind  not  so  found  by  inquisition,  the  notice  is  to  be 
served  upon  such  person,  and  in  such  manner,  as  the  Judge  shall 
direct ;  ^  and  an  order  is  necessary  for  leave  to  serve  a  person  out  of 
the  jurisdiction.® 

The  application  for  the  direction  of  the  Judge,  as  to  the  manner  of 
serving  notice  of  the  decree  on  infants,  and  persons  of  unsound  mind 
not  so  found  by  inquisition,  should  be  made  by  summons  ex  parte ;  * 
and  must  be  supported  by  affidavit  showing,  as  far  as  the  applicant  is 
able  :  (1.)  With  respect  to  infants  :  The  ages  of  the  infants  ;  whether 
they  have  any  parents  or  testamentary'  guardians,  or  guardians  ap- 
pointed by  the  Court  of  Chancery ;  where,  and  under  whose  care,  the 
infants  are  residing;  at  whose  expense  the}'  are  maintained,  and,  in 
case  they  have  no  father  or  guardian,  who  are  their  nearest  relations  ; 
and  that  the  parents,  guardians,  relations,  or  persons  on  whom  it  is 
proposed  to  serve  the  notice,  have  no  interest  in  the  matters  in  ques- 

*  Rule  4;  onfe,  p.  226.  7  R„le  8;    ante,  pp.  190,    191,    217,   218, 

6  Rule  5;  ante,  p.  244.  225.     It  is   improper   to   serve,   under  these 

6  Rule  6 ;  ante,  p.  226.     In  all  the  above  provisions,  notice  of  the  decree  on  any  other 

cases,  the  Court,  if  it  shall  see  fit,  may  require  persons  than  those  specified  in  15  &  10  Vic. 

anv  other  person  to  be  made  a  party  to  the  c.  86,  §  42;  Colyer  r.  Colyer,  9  Jur.  N.  S. 

suit,  and  may  give  the  conduct  of  the  suit  to  294,  V.  C.  K. ;  and  see  Knight  v.  Pocock,  24 

such  person  as  it  may  deem  proper,  and  mav  Beav.  436;  4  .lur.  N.  S.  197. 

make  such  order  in  any  particular  case  as  it  ^  Braithwaite's  IV.  520.  521. 

may  deem  just  for  placing  the  defendant  on  1  Chalmers  r.  Laurie,  10  Hare  Ap.  27;  1 

the" record  on  the  same  footing  in  regard  to  W.  R.  265 ;  Clarke  v.  Chirke,  9  Hare  Ap. 

costa  as  other  parties  having  a  common   in-  13,  marginal  note;  1   W.   R.  48;  Strong  v. 

terest  with  him  in  the  matters  in  question.  Moore,  22  L.  .1.  Ch.  917,  M.  R. 

Rule  7.     By  Rule  9,  trustees  represent  bene-  2  Ord.  VH.  5. 

ficiaries  in  certain  cases;    see  ante,  pp.  212,  8  See  Strong  f.  Moore,  ubi  nup. 

222,  228,  256,  257.  ■*  For  forms  of  summons,  see  Vol.  III. 
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tion,  or,  if  they  have,  the  nature  of  such  interest,  and  that  it  is  not 
adverse  to  the  interest  of  the  infants.  (2.)  With  respect  to  persons 
of  unsound  mind  not  found  so  by  inquisition  :  Where,  and  under  whose 
care,  such  persons  are  residing,  and  at  whose  expense  they  are  main- 
tained ;  who  are  their  nearest  relations  ;  and  that  such  relations,  or 
persons,  upon  whom  it  is  proposed  to  serve  the  notice,  have  no  interest 
in  the  matters  in  question,  or,  if  they  have,  the  nature  of  such  interest, 
and  that  it  is  not  adverse  to  the  interest  of  the  persons  of  unsound 
mind.^ 

The  order  on  the  summons  is  drawn  up  by  the  Registrar ;  and  the 
service  must  be  effected  in  strict  accordance  with  the  directions  con- 
tained in  the  order ;  and  copy  of  such  order  must  also  be  served,  at  the  ■ 
time  of  serving  the  notice  of  the  decree.^ 

An  order  to  serve  notice  of  a  decree  on  a  person  out  of  the  jurisdic- 
tion may  be  obtained  on  an  ex  parte  summons,  supported  by  affidavit 
showing  the  nature  of  his  interest  in  the  suit,  and  the  place  or  country 
where  he  is  supposed  to  be  residing.'^ 

The  Judge  in  Chambers  will  not,  in  general,  in  the  first  instance, 
direct  upon  whom  the  notice  of  the  decree  is  to  be  served  ;  ^  but  he  will 
entertain  an  application  to  dispense  with  the  service  upon  any  person  as 
to  whom  it  appears  that,  from  absence,  or  other  sufficient  cause, 
*435  it  ought  to  be  dispensed  with,  or  cannot  *  be  made  ;  ^  or  to  sub- 
stitute service,  or  give  notice  by  advertisement  or  otherwise,  in 
lieu  of  such  service.^  The  party  having  the  prosecution  of  the  decree 
should,  therefore,  in  the  first  place,  consider  what  persons  not  named 
on  the  record  ought,  under  the  pro\isions  of  the  Chancery  Amendment 
Act  of  1852,^  to  be  sei-ved  with  notice  of  the  decree.  On  this  subject, 
he  is  referred  to  the  former  part  of  this  treatise.*  He  should  then  con- 
sider whether  the  cu-cumstances  of  the  case,  and  the  nature  of  their 
interest  in  the  suit,  are  such  as  will  justify  an  application  to  the  Judge 
to  dispense  with  service  on  any  of  them  ;  or  to  sanction  some  special 
mode  of  service  :  as,  on  one  or  more  for  all  the  members  of  a  class,  or 
by  public  advertisement,  or  through  the  post,  or  on  a  substitute.  An 
application  of  this  description  to  the  Judge  is  usually  required  to  be 
made  by  an  ex  parte  summons,^  supported  by  evidence  of  the  facts  on 
which  it  is  founded ;  and  where  a  special  mode  of  service  is  directed, 
an  order  is  ordinarily  drawn  up  by  the  Registrar,  which  will  contain  a 
direction  that  a  copy  of  it  shall  be  served  with  the  notice.  Where  ser- 
vice is  dispensed  with,  an  order  to  that  effect  is  not  usually  drawn  up  ;  ® 

6  Repul.  8  Aug.,  1857,  r.  7;  for   forms  of  2  Qrd.  XXXV.  18;  for  fonn  of  summons 

affidavit,  see  Vol.  III.  in  such  case,  see  Vol.  III. 

6  Braithwaite's  Pr.  h2^\   see  Seton,  1212.  3  15  &  16  Vic.  c.  80,  §  42,  rr.  1-8. 

7  For  fonns  of  summons,  and  aiTulavit  in  *  See  ante,  pp.  21G-218,  225,  226,  244. 
support,  see  Vol.  III.  ^  For  a  form,  see  Vol.  III. 

8  See.  however,  De  Balinhard  v.  Bullock,  8  But  is  sometimes;  see  Gavin  v.  Osborne, 
q  Hare  Ap.  13.  cited  Seton,  1213. 

1  Jhid. ;  Ord.  XXXV.  18. 
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but  the  fact  is  stated  in  the  Chief  Clerk's  certificate  of  tlic  result  of  the 
proceedings. 

If  service  through  tlie  post  is  sanctioned,  and  no  special  directions 
are  given  as  to  tlie  mode  of  authenticating  such  service,  it  seems  advis- 
able to  enclose  the  notice  in  a  letter  addressed  to  the  person  to  be 
served,''  and  to  request  him  to  acknowledge,  through  the  post,  the 
receipt  of  the  notice  ;  and  it  would  be  well  to  enclose  a  form  of 
acknowledgment  for  signature.^  The  service,  in  this  case,  will  be 
deemed  to  have  been  effected  at  the  date  of  the  letter  of  acknowl- 
edgment.^ 

The  Judge  will,  usually,  proceed  to  give  his  directions  as  to  the  man- 
ner in  which  the  decree  is  to  be  prosecuted,  notwithstanding  evidence  is 
not  adduced  to  satisfy  him  that  all  proper  parties  have  been  served 
with  notice. ^°  Indeed,  it  not  unfrequently  happens,  that  the  persons  to 
be  served  cannot  be  known  till  some  of  the  inquiries  under  the  decree 
have  been  prosecuted  at  Chambers :  as  where  the  members  constituting 
a  class  of  residuary  legatees,  or  next  of  kin,  have  to  be  ascertained ; 
and  b}'  directions  being  obtained  for  insertion  of  advertisements  for 
creditors  and  other  claimants  to  come  in,  and  for  the  accounts  to  be 
brought  in,  and  the  inquiries  answered,  before  these  class  inqui- 
ries are  entered  *  upon,  much  time  in  prosecuting  the  decree  ma}'  *436 
be  saved,  without  prejudicing  persons  who  may  be  subsequently 
served  with  notice  of  the  decree,  and  obtain  orders  to  attend  the  pro- 
ceedings. 

The  notice  of  the  decree  must  be  entitled  in  the  cause  ;  and  a  memo- 
randum must  be  indorsed  thereon,  giving  the  person  served  notice  that 
from  the  time  of  service  he  will  be  bound  by  the  proceedings  in  the 
cause,  in  the  same  manner  as  if  he  had  been  originally  made  a  part}' ; 
and  that  he  may,  b}'  an  order  of  course,  have  libert}'  to  attend  the  pro- 
ceedings, and  may,  within  one  month  after  service,  appl}'  to  the  Court 
to  add  to  the  decree.^ 

Service  of  a  copy  of  the  decree  is  regarded  as  service  of  notice 
of  the  decree  ;  but  the  copy  must  be  indorsed  in  like  manner  as  a 
notice.^ 

When  any  party  has  been  served  with  notice  of  a  decree,  a  memo- 
randum of  service  must,  upon  proof  by  affidavit  that  the  service  has 
been  duly  effected,  be  entered  in  the  office  of  the  Clerks  of  Records  and 
Writs. « 

When  it  appears  b}'  the  affidavit  that  the  service  has  not  been 
effected  in  accordance  with  the  ordinary  practice  in  these  cases,  and 

7  For  forni  of  letter,  see  Vol.  III.  8  Qrd.  XXIII.  19.     An  office  copy  of  the 

8  For  forms  of  acknowledgment  and  affi-  affidavit,  together  with  the  prcecipe  to  enter 
davit  of  service,  see  Vol.  III.  the  memorandum,  and  any  exliil)it5!  or  orders 

9  Braithwaite's  Pr.  522.  connected  with  tlic  affidavit  of  service,  are 
1"  See  Ord.  XXXV.  16.  required  to  be  left  at  the  oflice  for  examina- 

1  Ord.  XXIII.  20  ;  for  fonns  of  notice  and  tion,  but  will  be  returned  to  tlie  solicitor.  For 
indorsement,  see  Vol.  III.  forms  of  prmcipt  and  affidavits,  see  Vol.  IIL 

2  Braithwaite's  Pr.  519. 
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the  Record  and  Writ  Clerk  refuses,  in  consequence,  to  enter  a  memo 
randum  of  service  thereon,  the  plaintiff  may  instruct  counsel  to  apply- 
to  the  Court,  ex  parte,  for  its  sanction  to  the  memorandum  being  en- 
tered ;  or  where  directions  for  the  service  have  been  given  at  Cham- 
bers, or  the  service  is  required  for  the  purpose  of  proceedings  pending 
there,  the  application  should  be  made  at  Chambers,  ex  parte,  by  the 
solicitor,  without  summons.  The  sanction,  if  given,  is  evidenced  by 
an  indorsement  on  the  affidavit  to  the  following  effect :  "  Let  the  memo- 
randum of  service  be  entered  on  this  affidavit ; "  and  such  indorsement 
is  signed  by  the  Registrar  in  Court,  or  by  the  Chief  Clerk  at  Chambers, 
as  the  case  may  be,  and  will  be  acted  on  by  the  Record  and  Writ  Clerk, 
without  a  formal  order  being  drawn  up.'* 

The  Record  and  Writ  Clerk  will  give  a  certificate  of  the  entry  of  the 
memorandum  of  service  ;  ^  and  a  copy  of  such  certificate,  certified  by 
the  solicitor,  is  to  be  left  at  the  Chambers  of  the  Judge  to  whose  Court 
the  cause  is  attached.® 

The  party  served  may  apply,  within  one  month  after  service,  for 
leave  to  add  to  the  decree.''  Such  application  is  usually  made 
*437  *by  summons  :  ^  which  must  be  served  on  the  solicitors  of  all 
parties  to  the  cause,  and  of  all  persons  who  have  obtained  orders 
to  attend.  The  party  served  may  also  obtain  an  order  of  course,^  upon 
petition  at  the  Rolls,  or  on  motion,^  for  liberty  to  attend  all  proceedings 
under  the  decree.* 

Infants,  and  persons  of  unsound  mind  not  so  found,  attend  the  pro- 
ceedings b}-  their  guardians  ad  litem,  who  are  appointed  in  the  same 
manner  as  guardians  ad  litem  to  answer  and  defend  suits  ;  ^  and  the 
Judge  may,  at  any  time  during  proceedings  in  Chambers,  under  an)' 
decree  or  order,  require  a  guardian  nd  litem  to  be  appointed  for  any  in- 
fant, or  person  of  unsound  mind  not  so  found  by  inquisition,  who  has 
been  served  with  notice  of  such  decree  or  order.** 

Where  a  person  served  with  notice  of  the  decree  obtains  an  order  for 
leave  to  attend  the  proceedings,  no  other  evidence  of  service  of  the 
notice  on  him  will  be  required  ;  the  Judge  must,  however,  be  satisfied  of 
bis  identity  with  the  person  on  Avhom  the  notice  ought  to  have  been  served. 

A  copy  of  every  order  for  leave  to  attend  proceedings  should  be 

*  See  Braithwaite's  Pr.  521 ;  and  Re  New-  i  For  form  of  summons,  see  Vol.  III. 

bold,  there  cited.  2  15  &  i6  Vic.  c.  8J,  §  42,  r.  8;  Seton,  188, 

6  The  fee  is  4s.     Regul.  to  Order,  Sched.  1213. 

4.  For  form  of  certilicate,  see  V'ol.  III.  3  For  forms  of  petition  and  motion  paper, 

6  8th  Regulation,  8  Aug.,  1857.    For  form       see  Vol.  III. 

of  certificate,  see  Vol.  III.  *  The  order  can  only  be  obtained  by  those 

7  15  &  16  Vic.  c.  80,  §  42,  r.  8;  Ord.  persons  who,  under  the  former  j)ractice,  were 
XXXIII.  18;  the  month  is  lunar,  Ord.  necessary  parties  to  the  suit.  Colyer «.  Col- 
XXXVII.  10.     Whore  the  partv  to  be  served  yer,  9  .lur.  X.  S.  294,  V.  C.  K. 

is  out  of  the  jurisdiction,  an  enlarged  time  5  Ord.  VH.  0;  ^ee  nnle,  pp.  IfiO,  176;  and 

mav  be  given;  see  Strong  v.  Moure.  22  L.  .1.  for  forms  of  motion  paper  and  petition,  sec 

Ciir917,  M.  R.     /SemW«,  the   Attoruev-Gen-  Vol.  III. 

eral  may  apply  to  add  to  the  decree  after  the  6  Ord.  VII.  7. 

month."  .Johnstone  u.  Hamilton,   11  Jur.  N. 

5.  777,  V.  C.  S. 
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served  on  the  solicitors  of  all  parties  in  the  canse,  and  of  all  persons 
who  have  leave  to  attend  the  proceedings  ;  and  a  cop}',  certified  l)y  the 
solicitor  to  be  a  true  cop}-,''  should  be  left  at  the  Judgi-'s  C'lianil)ers.* 

No  appearance  is  to  be  entered  at  the  Record  and  ^Vrit  Clerks'  Ollice 
by  a  person  served  with  notice  of  the  decree  ;  nor  is  it  necessary  that 
any  order  he  may  obtain  to  attend  the  proceedings  should  be  produced 
or  entered  there. ^  The  practitioner  will,  therefore,  be  unal)le  to  ascer- 
tain from  the  books  of  that  office  what  parties  have,  by  obtaining  orders 
to  attend  the  proceedings,  entitled  themselves  to  be  treated  as  quasi 
parties  to  the  suit,  lie  must  seek  this  information  by  search  in  the 
books  kept  at  the  entering  seat  in  the  Registrar's  office,  at  the  Report 
office,  and  in  the  Secretary's  office  at  the  Rolls,  for  the  entry  of  orders, 
and  at  the  Chambers  of  the  Judge  ;  or  by  inquiring  of  the  parties  in  the 
cause,  what  orders  for  leave  to  attend  have  been  served  on  them. 

If  the  party  served  attends,  without  obtaining  an  order  giving  him 
leave,  he  will  not  be  allowed  his  costs  of  such  attendance, 
*  without  a  special  order  for  that  purpose  ;  ^  and  it  is  to  be  ob-  *438 
sei-ved,  that  the  order  giving  a  party  served  with  notice  of  the 
decree  liberty  to  attend,  does  not  specify  at  whose  costs  he  is  to  attend, 
but  his  costs  are  dealt  with  at  the  hearing  of  the  cause  on  further  con- 
sideration ;  and  it  is  conceived  that,  where  the  Court  is  of  opinion  that 
the  interest  of  the  party  in  question  is  sufficiently  protected  by  the 
parties  named  on  the  record,  or  who  have  already-  obtained  leave  to 
attend  the  proceedings,  it  will  refuse  to  allow  him  any  costs. ^ 

A  person  who  has  been  served  with  notice  of  the  decree,  and  who 
has  obtained  leave  to  attend  the  proceedings,  may,  if  aggTieved  b}'  any 
order  in  the  suit,  present  a  petition  of  rehearing  in  the  usual  manner,^ 
but  if  he  is  unable  to  raise  the  question  on  the  pleadings,  the  proper 
course  for  him  to  pursue  is  to  move,  on  notice,  for  leave  to  file  a  bill  • 
which  would  be  in  the  nature  of  a  bill  of  review.* 

[The  effect  of  service  of  notice  of  the  decree  appears  to  be  to  put  the 
persons  served  on  the  same  footing  as  if  they  were  defendants ;  they 
cannot  be  treated  as  co-plaintiffs,  and  no  ihquiries  can  be  directed  for 
their  benefit,  which  could  not  have  been  directed  as  between  co-defend- 
ants.^] 

7  For  form  of  certificate,  see  Vol.  III.  Shuttleworth  v.  Howarth,  4  M.  &  C.  492;  5 

8  Kcfful.  8  Aug.  1857,  r.  8.  Jur.  2  ;  C.   &  P.  2-28,  where  persons  inter- 

9  IJraithwaite's  Pr.  525.  '      vening,  who  were  not  made  parties   because 

1  Ord.  XL.  28.  thev  belonged  to  a  very  numerous  class,  were 

2  See  Ord.  XXXV.  20;  Scton,  187;  Ste-  aiiJwed  the  same  cost's  as  if  thev  had  been 
venson  v.   Abington,  11  W.   R.  936,  M.  R. ;       made  parties  to  the  suit. 

Re  Taylor,  Daubnej'   v.  Leake,  L.  R.  1  Eq.  a  Ellison  v.  Thomas,  1  De  G..  J.  &  S.  18: 

495,  M.  R.;  Hubbard  v.   Latham,   1   W.  N.  seejx'st,  Chap.  XXXII.  §  2,  Rehearinijs  and 

105;    14  VV.   R.    553,    V.    C.   K.;  Wragg  i>.  Aj^penh  in  the  Court  of  Chancery. 

Morley,  14  W.  R.  949,  V.  C.  W.,  as  to  classes  4  Kidd  v.  Cheyne,  18  .lur.  348,  V.  C.  W.  ; 

of  parties  appearing  by  different  solicitors;  see  post.  Chap.  XXXIV.  ^  ^,  Bills  of  Renew. 

and  see  JJennett  17.  Wood.  7  Sim.  52-2;  Hutch-  6  [Whitney  v.  Smith,  L.  R.  4  Ch.  App. 

inson  v.  Freeman,  4  M,  &  C.  490 ;  3  Jur.  694 ;  513.] 
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PROCESS   TO   COAIPEL,   AND   PROCEEDINGS   IN   DEFAULT   OF, 
APPEARANCE. 

Section  I.  —  Service  of  the    Copy  of  the  Bill. 

Formerly,  when  the  bill  was  filed,  the  ordinary  course  of  proceeding 

against  the  defendants  was  to  sue  out  and  serve  a  writ  of  subpoe- 

H40     na}   This  has,  however,  as  we  have  seen,  been  abolished  ;  ^  *  and, 


1  The  former  English  practice  of  com- 
pelling the  appearance  of  the  defendant  bv 
issuing  and  serving  a  ■RTit  of  siibpmmi  is  still 
adhered  to  in  the  (Circuit  Courts  of  the  United 
States,  and  in  Massachusetts  and  some  other 
State  Courts.  Under  this  practice  the  first 
step  usually  is,  to  sue  out  and  serve  a  sub- 
pcemi,  which  is  a  writ  issuing  out  of  the 
Court,  and  directed  to  the  party  himself, 
commanding  him  to  appear  (according  to  the 
old  form  of  the  writ),  under  a  certain  penalty 
therein  expressed  (nubpcena  ctntum  librarum), 
and  answer  to  the  matters  alleged  against 
him. 

It  is  to  be  observed,  that  the  writ  of  sub- 
pana  differs  from  the  other  writs  of  process, 
in  being  directed  to  the  party  himself,  where- 
as the  subsequent  writs  or  orders  are  directed, 
not  to  the  party  himself,  but  certain  minis- 
terial officers,  commanding  them  to  take  cer- 
tain proceedings  against  the  defendant,  cal- 
culated to  enforce  his  obedience. 

It  would  seem,  according  to  the  American 
practice,  that  the  bill  ought  in  all  cases  to  be 
filed  before  or  at  the  time  of  issuing  the  snb- 
jxena.  1  Hoff.  Ch.  ?r.  101,  note;  ante,  399, 
notes ;  Rule  2  of  Chancery  Practice  in  Massa- 
chusetts; Rule  11  of  the  Kquity  Rules  of  the 
United  States  Courts.  Howe  v.  Willard,  40 
Vt.  G54.     [See  ante,  280,  n.  7.] 

By  the  7th  Equity  Rule  for  the  U.  States 
Courts,  it  is  provided  that  the  process  of  sub- 
poena  shall  constitute  the  proper  mesne  pro- 
cess in  all  suits  in  Equity,  in  the  first 
instance,  to  require  the  defendant  to  appear 
and  answer  the  exigency  of  the  bill ;  and  by 
Rule  12,  whenever  a  bill  is  filed,  the  clerk 
shall  issue  the  process  of  subprnna  thereon,  as 
of  course,  upon  the  application  of  the  plaintiff, 
which  shall  be  returnable  into  the  Clerk's 
office  the  next  rule  day  or  the  next  rule  day 
but  one,  at  the  election"  of  the  plaintiff,  occur- 


ring after  twenty  days  from  the  time  of  the  is- 
suing thereof.  Where  there  is  more  than  one 
defendant,  a  writ  of  subpoena  may,  at  the  elec- 
tion of  the  plaintiff,  be  sued  out  separately 
for  each  defendant,  except  in  the  case  of  hus- 
band and  wife  defendants,  or  a  joint  subpcena 
against  all  the  defendants. 

By  Chancery  Rule  51,  in  New  Jersey,  the 
names  of  all  the  defendants  in  the  same  cause 
shall  be  inserted  in  one  siibpcena,  unless  the 
defendants  reside  in  different  counties,  in 
which  case  the  names  of  all  those  who  reside 
in  the  same  county  shall  be  inserted  in  the 
same  subpmin ;  bj'  Rule  52,  copies  of  tickets 
served  with  the  subpcena  upon  the  defendants 
shall  be  annexed  to  and  returned  with  the 
subpoena.    [Dick.  Ch.  Pr.  1.3.] 

In  Massachusetts,  the  subpoena  on  bills  in 
Equity  shall  be  issued  from  the  Clerk's  office 
either  in  term  time  or  in  vacation  upon  a  bill 
there  filed,  shall  bear  teste  of  the  first  .Justice 
of  the  Court,  who  is  not  a  party  to  the  suit, 
and  shall  be  under  the  seal  of  the  Court,  and 
signed  by  the  Clerk.  Genl.  Sts.  c.  1-32,  §  18. 
The  process  shall  be  made  returnable  at  the 
next  succeeding  term,  or  at  any  intermediate 
rule  day,  at  tlie  election  of  the  party  who 
takes  it  out.  Rule  4,  of  the  Rules  of  Chan- 
cery Practice. 

In  Maine,  "a  subpoena  in  the  form  pre- 
scribed shall  issue  on  the  filnig  of  the  bill 
with  the  Clerk  ;  and  it  may  be  made  return- 
able on  a  day  certain  in  or  out  of  term  time." 
Rule  2,  of  the  Rules  of  Chancery  Practice. 

In  Connecticut,  to  a  bill  in  Chancery 
against  defendants  residing  in  that  State, 
a  citation,  signed  by  a  magistrate,  must  be 
annexed,  which  must  be  served  upon  the  de- 
fendants at  least  twelve  days  before  the  sit- 


2  Except  as  to  bills  filed  on  or  before  1 
Nov.,  1852;  Ord.  XXVIII.  10. 


420 


SERVICE  OF  THE  COPY  OF  THE  BILL. 


*Ul 


instead,  the  defendants  are  to  be  served  with  a  printed  copy  of 
the  bill,*  properly  stamped  by  one  of  the  Clerks  of  Records  *  and 
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ting  of  the  Court  to  which  the  bill  is  pre- 
ferred. Central  Mauuf.  Co.  v.  Ilartslioriie, 
3  Conn.  199. 

[Ill  Tennessee,  the  defendants  are  brought 
before  the  Court  by  summons  and  copy  bill 
served  by  the  sheriff  by  reading  them  to  the 
defendants,  the  latter  being  each  entitled  to 
call  for  a  copy  of  the  bill  to  be  taxed  in  the 
costs.  Code,"§  4340  et  seq.,  as  moditied  by 
1877,  ch.  ib.) 

In  New  riampshire,  "bills  in  Equity  may 
be  filed  in  term,  or  in  the  Clerk's  oihce 
in  vacation.  If  filed  in  term,  a  subpoena 
or  order  of  notice  may  issue,  returnable  at 
the  same  term,  if  the  (^ourt  shall  so  order, 
and  such  further  proceedings  may  be  had  at 
the  same  term  as  the  Court  may  direct.  If 
tiled  in  vacation,  a  sul)j)cep,n  or  order  of  notice 
may  be  issued  by  the  Clerk  as  of  course,  re- 
turiiable  at  the  next  law  term."  Rule  11,  38 
N.  II.  G07.  Every  such  subjxBna  or  order  of 
notice  must  contain  an  order  on  the  defend- 
ants to  deliver  to  the  plaintiff's  solicitor, 
within  two  months  after  the  service  thereof, 
his  plea,  answer,  or  demurrer,  otherwise  the 
bill  to  be  taken  as  confessed.    Rule  15.    Rule 

12  provides  that  '■'■  subpcenas  shall  be  served 
by  the  same  officers  and  in  the  same  manner 
as  original  writs  of  summons  are  by  law  to 
be  served,  and  the  plaintiff  shall  also  cause 
an  attested  copy  of  the  bill  to  be  delivered  to 
the  defendant,  or  left  at  his  usual  place  of 
abode,  at  the  time  of  the  service  of  the  sub- 
pann,  or  within  fifteen  days  afterwards." 
As  to  the  service  of  an  order  of  notice.  Rule 

13  provides  that  "due  service  of  an  attested 
copy  of  the  bill  and  order  of  notice,  shown  by 
afKdavit  of  the  person  giving  or  leaving  the 
same,  or  by  return  of  an  officer,  shall  be 
deemed  sufScient  notice  of  the  suit."  In  this 
State,  the  subpoena  is  directed  to  the  defend- 
ant, and  is  in  form  similar  to  that  for 
Massachusetts,  with  the  addition  of  a  com- 
mand to  the  defendant  to  deliver  to  the  plains 
tiff's  solicitor,  his  answer  in  writing  to  the 
bill,  within  two  calendar  months  after  the 
service  thereof ;  otherwise  the  bill  to  be  taken 
as  confessed.  See  Form,  38  N.  H.  624.  The 
order  of  notice  above  provided  for  is  an  order, 
signed  by  the  Clerk,  directing  the  plaintiff  to 
give  notice  to  the  defendant  to  appear  at  the 
next  law  term  of  the  Court,  and  answer  the 
bill,  by  serving  on  him  an  attested  copy  of 
the  bill  and  of  the  order,  at  least  fourteen 
days  before  the  term.  This  order  further 
directs  the  defendant  to  deliver  to  the  plain- 
tiff's solicitor  his  answer  in  writing,  as  in  the 
case  of  the  subpoena  above  referred  to.  See 
Form,  .38  N.  H.  614. 

In  Maine,  the  subpoena  is  directed  to  the 
sheriffs  of  the  counties  or  their  deputies,  with 
a  command  to  summon  the  defendant  to  ap- 
pear according  to  the  directions  of  the  sub- 
poena, to  answer  to  the  plaintiff  in  a  bill  in 
Equity,  and  to  enter  an  appearance  thereto 
bv  himself  or  his  attorney.  The  sheriff's  are 
also  ordered  to  make  due  return  of  their  pro- 
ceedings.    See   Form,  37  Maine,  594,  595. 
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When  the  bill  is  not  inserted  in  a  writ  of 
attachment,  a  subpoena  in  the  form  prescribed 
shall  issue  on  the  filing  of  the  bill  with  the 
Clerk,  and  be  served  l)y  cojjy,  accomijanied 
by  a  copy  of  the  bill.'  Rule  2,  37  Alaine, 
581. 

In  Massachusetts,  a  bill  or  petition  in  an 
Ecjuity  suit,  may  be  inserted  ni  an  original 
writ  of  summons,  or  of  sunmions  and  attach- 
ment, and  shall  be  returnable  at  the  tenns  of 
the  Court  as  established  in  the  several  coun- 
ties, or  on  the  rule  days  established  by  the 
Court.  Genl.  Sts.  c.  113,  §  3,  ante,  305, 
note.     [See  form,  Ch.  Rule  1.] 

In  JIaine,  the  bill  may  be  inserted  in  a 
writ  of  attachment,  and  when  so  inserted,  in 
addition  to  the  service  required  by  law,  a 
copy  shall  be  left  with  each  defendant,  or  at 
his  last  and  usual  place  of  abode,  or  he  will 
not  be  required  to  file  his  answer  within  sixty 
days.  Rule  2,  37  Maine,  581 ;  see  Stephenson 
V.  "Davis,  56  Maine,  73,  76. 

When  a  party  is  cliarged  in  a  bill  in  the 
capacity  in  which  he  is  liable,  as  executor, 
&c.,  it  is  not  ground  of  demurrer,  that  the 
subpoena  was  issued  to  him  generall}',  not 
stating  the  capacity  in  which  he  is  sued. 
Walton  V.  Herbert,  3  Green  Ch.  73. 

On  the  filing  of  a  bill  in  Equity  in  the  Su- 
preme Court  of  the  United  States  Lv  the  State 
of  Florida  against  the  State  of  Georgia, 
the  Court  directed  that  process  of  subpoena 
issue  against  "  The  State  of  Georgia."  State 
of  Florida  v.  Georgia,  11  How.  U.  S.  293.. 

The  statute  prohibiting  the  service  of  civil 
process  in  the  city  of  New  York  on  the  daj's  of 
charter  elections,  does  not  apply  to  a  subpoena 
and  injunction  issued  out  of  the  Court  of 
Chancery.  Wheeler  v.  liartlett,  1  Edw.  Ch. 
323. 

The  issuing  of  a  subpoena,  in  New  Jersey, 
except  in  cases  to  staj'  waste,  before  the  filing 
of  the  bill,  is  irregular,  and  if  promptly 
broughfto  the  notice  of  the  Court,  the  subpiena, 
on  motion  for  that  purpose,  will  be  set  aside 
as  illegally  issued ;  but  the  irregularity  is 
purely  technical,  and  is  waived  by  an  appear- 
ance. Crowell  V.  Botsford,  1  C.  E.  Green 
(N.  J. ),  458.  [And  a  mistake  in  antedating  a 
subpaeiM,  when  in  fact  it  was  not  issued  before 
the  tiling  of  the  bill,  may  be  corrected.  Dins- 
more  V.  Westcott,  10  C."  E.  Green,  302.] 

In  Vermont  it  has  been  held  that  a  failure 
to  have  service  made  of  the  original  subpoena 
with  the  bill  and  injunction,  seasonably  for 
the  term  to  which  the  subpoena  was  made  re- 
turnable, does  not  operate  a  discontinuance 
of  the  proceedings,  so  that  the  order  of  the 

1  15  &  16  Vic.  c.  86,  §§  2-5.  In  Yeatman 
V.  Mousley,  2  De  G.,  M.  &  G.  220;  16  Jur. 
1004,  a  bill  was  ordered  to  be  tiled,  although 
a  mistaken  transposition  of  the  names  of  (.'Ue 
of  the  parties  had  been  corrected  in  ink  ;  and 
see  Barnes  r".  Ridgwav,  1  Sm.  &  G.  Ap.  18; 
but  now,  no  bill  will  be  filed,  as  a  printed 
bill,  unices  all  alterations  are  made  in  type. 
Braithwaite's  Br.  25;  ante,  p.  396,  n.  (t). 
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Writs  indicating  the  date  of  the  filing  of  the  bill,^  and  with  an  in- 
dorsement thereon,^  directing  the  defendant  to  cause  an  appearance  to 
be  entered  for  him  within  eight  days  ; '  to  which  is  added  the  following 
note:  "If  j'ou  fail  to  compl}'  with  the  above  directions,  the  plaintiff 
niav  enter  an  appearance  for  you,  and  you  will  be  liable  to  be  arrested 
and  imprisoned,  and  to  have  a  decree  made  against  you  in  your  ab- 
sence." * 

The  indorsement  need  not  be  printed ;  ^  and  may  be  partly  printed 
and  partly  wi-itten  :  ^  and  such  variations  may  be  made  therein  as  cir- 
cumstances may  require."  Consequently,  when  the  defendant  to  be 
served  is  out  of  the  jurisdiction,  the  time  speciallv  fixed  by  the  Court 
for  him  to  appear  should  be  inserted  in  the  indorsement,  instead  of 
'•eight  da3's."  ^  In  such  a  case,  the  time  fixed  for  him  to  plead,  an- 
swer, or  demur,  not  demurring  alone,  should  also  be  inserted  in  the 
indorsement,  if  the  plaintiff  intends  to  serve  him  with  interrogatories."  ' 

When  the  defendant  is  a  corporation  aggregate,  the  words  "you  will  be 
liable  to  have  3'our  lands  and  tenements,  goods  and  chattels,  distrained 
upon,  and  other  proceedings  taken  against  you,"  are  substituted  for  the 
words,  "  3^ou  will  be  liable  to  be  arrested  and  imprisoned."  ^° 

"\\Tiere  the  Attorney-General  is  served  with  a  bill,  there  should  be  no 
indorsement  upon  it." 
*442  *  All  peers  of  the  three  kingdoms,  with  or  without  a  seat  in 
the  Upper  House, ^  provided  they  are  not  members  of  the  House 
of  Commons,'^  and  the  widows  and  dowagers  of  the  temporal  lords, ^  are 
entitled,  before  they  are  served  with  an  indorsed  copy  of  the  bill,  to  be 
informed  by  a  communication  from  the  Lord  Chancellor,  termed  a  let- 
ter missive,  of  the  fact  of  the  bill  having  been  filed.  To  obtain  this 
letter  missive,  a  petition  for  that  purpose  to  the  Lord  Chancellor  must 
be  left  with  his  Lordship's  secretary :  who  will  thereupon  prepare  the 
letter  missive,^  obtain  his  Lordship's  signature  thereto,  and  deliver  it 
out  to  the  plaintiff's  solicitor.- 

Chancellor,  and  the  injunction  i=sued  in  pur-  *  15  &  16  Vic.  c.  86,  Sched.,  as  varied  by 

Buanceof  it,  become  vacated  and  void.     Suing  Ord.  IX.  2. 

time  having  expired  before  service  could  be  ^  Sharps  v.  Blondeau,  cited  9  Hare  Ap. 

made,  the  plaintiff  had  the  right  to  another  27. 

sub/xena  returnable  to  the  next  term.    Howe  ^  Braitlnvaite's  Pr.  30. 

V.  Willard,  40  Vt.  654.  t  15  &  I6  Vic.  c.  86,  §  3;  Chatfield  v. 

[See  to  the  same  effect.  Ford  v.  Bartlett,  59  Berchtoldt,  9  Hare  Ap.  28. 
Tenn.  (3  Baxt.)  20.     And  where  the  process  »  Ibid.;    Sharpe    i\     Blondeau,    ib.    27; 

issued  several  years  after  the  bill  was  filed.  Baines  v.  Ridge,  ibid.  ;  1  W.  K.  99. 
Stern  v.  Ledden,  4  Bibb,  178.]  ^  For  forms,  see  Vol.  III. 

1  15  &  16  Vic.  c.  86,  §  3.  For  a  case  i"  Braitlnvaite's  Pr.  29,  n.  As  to  the 
where  the  defendant  was  served  with  an  un-  form  of  the  indorsement,  where  the  defendant 
.stamped  copv,  see  Hutton  v.   Smith,  24  L.  J.  is  a  peer,  aen  post,  p.  445. 

Cli.  147,  V.  C  W.    As  to  service  of  unstamped  n  Braithwaite's  Pr.  31. 

copies  on  fonnal  parties,  see  nnte,  p.  429.  l  Robinson  v.  Lord  Rokeby,  8  Ve.s.  601. 

2  15  &  16  Vic.  c.   86,  §  3,  and  Sched.,  as  2  jf^d. 

varied  by  Ord.  IX.  2;  and  see  forms  in  Vol.  8  Harr.  by  Newl.  101. 

ID.  ■*  A  fee  of  20.?.  higlicr  scale,  and  5s.  lower 

8  A  defendant  may,  however,  appear  gra-  scale,  is  payable  in  (  hancery  fee  fund  stamps, 
tis,  before  service  on  him  of  a  copy  of  the  bill;  on  each  letter  missive;  Regiil.  to  Ord.  Sched. 
Beejwst,  Cliap.  XIII.,  Appearance.  4.  For  forms  of  petition  and  letter  missive, 

see  Vol.  III. 
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Wlierc  a  written  bill  is  filed,  a  written  copy,  stamped  and  indorsed 
as  before  explained,  may  be  served  on  any  defendant ;  and  such  service 
will  have  the  same  ett'ect  as  the  service  of  a  printed  cop}'.^ 

The  indorsement  must  be  tested  as  of  the  day  on  which  the  copy  of 
the  bill  is  stamped  for  service  ;  and  at  the  time  it  is  presented  for  the 
purpose  of  being  stamped,  a  prcecipe  must  be  filled  up,  and  filed  with 
the  proper  ofticer." 

If  the  copy  of  the  bill  is  to  be  stamped  for  service  in  pursuance  of 
an}^  special  order,  such  order  must  be  produced  at  the  same  time.  The 
cop3'  of  the  bill  may  be  altered  and  re-stamped  at  any  time  before 
service,  on  another  prcecipe  being  left  with  the  proper  officer.'' 

When  the  copies  of  the  bill  have  been  stamped  and  indorsed,  in  the 
manner  above  pointed  out,  the  next  step  is  to  serve  each  of  the  defend- 
ants with  one  of  such  copies.  This,  unless  the  Court  directs  some 
other  mode  of  service,  is  effected,  by  serving  such  copy  on  each  defend- 
ant personally,  or  by  leaving  the  same  with  his  servant,  or  some  mem- 
ber of  his  family,^  at  his  dwelling-house  or  usual  place  of  abode  ;  and 
has  the  same  effect  as  the  service  of  a  snbpcena  formerly  had.^ 

AVhen  an  affidavit  has  been  filed  with  the  l)ill,  a  copy  of  such  affida- 
vit, but  not  necessarily  an  office  copy,  should  be  sealed  at  the  Record 
and  Writ  Clerks'  Office,  and  annexed  to,  and  served  with,  each  copy  of 
the  bill  sealed  there  for  service." 

*  Service  on  a  Sunday  is  not  good  service.^    Service  of  a  copy     *443 
of  the  bill  is  either  ordinary,  or  extraordinary.    Ordinary  service 
requires  no  leave  from  the  Court ;  extraordinary  service  requires  a  special 
order  of  the  Court  to  render  it  valid,  and  is  not  used  except  under  spe- 
cial circumstances,  when  the  ordinary  ser\dce  cannot  be  effected. 

When  the*  copy  is  left  at  the  dwelling-house,  it  is  necessary  that  it 
should  be  the  place  where  the  defendant  actually  resides  ;  ^  and  the 

6  15  &  16  Vic.  c.  86,  §  6.  2  Service   on   the  Deputj'-Governor  of  a 

6  Each  copy  stamped  for  service  must  prison  was  held  to  be  due  service  on  a  defeiid- 
oear  a  5*'.  Chancery  fee  fupd  stamp  if  on  the  ant,  a  prisoner  there.  Newenham  v.  Pember- 
higher  scale,  and  a  Is   stamp  if  on  the  lower  ton,  2  Loll.  54;  9  -lur.  637. 

scale.     Regul.  to  Ord.  Sched.  4.  One  prcecipe  In  the  United  States  Courts,  the  service  of 

is  sufficient   for  any  number  of  copies.     For  all  mbpanas  shall  be  by  a  delivery  of  a  copy 

forms  of  pradpf,  see  Vol.  III.  thereof  br  the  officer  serving  the  same,  to  the 

7  Hraithwaite's  Pr.  32.  No  fee  is  payable  defendant  personally,  or,  in  the  case  of  hus- 
for  restamping  the  copy,  unless,  as  it  would  band  and  wife,  to  the  husband  jk  rsonally,  or 
seem,  the  application  is  made  after  the  ex-  by  leaving  a  co])y  thereof  at  the  dwclling- 
piration  of  twelve  weeks  from  the  date  of  house  or  usual  place  of  abode  of  each  defend- 
the  indorsement.  Ord.  XXVIII.  5,  9;  15  &  ant,  -with  some  free  white  person,  who  is  a 
16  Vic.  c.  86,  §§  4,  5  ;  Braithwaite's  Pr.  32;  memberor  resident  in  the  familv.  rithKquity 
Braithwaite's  Manual,  190.  Kule.     The  service  is  to  be  made  by  the  niar- 

8  The  member  of  the  family  should  be  an  shal  of  the  district,  or  liisdei)uty,  or  by  some 
inmate  of  the  house.  Edgson  v.  Edgson,  3  other  person  specially  appointed  liy  the  Court 
De  G.  &  S.  629.  for  that  purpose,  and  not  otherwise ;  in  the 

9  Ord.  X.  1;  15  &  16  Vic.  c.  86,  §§  4,  5.  latter  case,  the  person  serving  tlie  process 
If  Ante,  pp.  395,  396.  shall  make  affidavit  thereof.  15th  hiiuity 
1  Mackreth  v.  Nicholson,  19  Ves.  367.     A       Rule.     Whenever  any  subpaina  shall  be  r»- 

subpann  returnable  on  Sunday  is  irregular,  turned,  not  executed  as  to  any  defendant,  the 
and  will  not  warra)>t  the  i>-4uii!gof  an  attach-  plaintiiY  shall  be  entitled  to  another  subp<mn, 
ment  for  disobedience  there  >f,  as  no  Court  can  toties  quoties,  against  such  defendant,  if  he 
be  held  on  that  day  for  au\  purpose.  Gould  shall  require  it,  until  due  service  is  made. 
V.  Spencer,  5  Paige,  541.     '  1-ith  Equity  Rule. 
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mere  leaving  the  copy  at  a  defendant's  ordinary  place  of  business, 
if  he  does  not  reside  there,  will  not  be  good  service ;  *  and 
*444  *  therefore,  where,  under  the  old  practice,  a  subpoena^  return- 
able immediatel}',^  was  moved  for  upon  aflidavit  stating  that 
the  defendant  lived  at  Epsom,  but  that  he  had  chambers  in  the  Temple 
and  resided  there,  Lord  Thurlovv  said,  that  as  it  did  not  appear  that 
his  place  of  abode  was  in  the  Temple,  he  could  not  make  the  order.* 
Where,  however,  a  member  of  the  House  of  Commons,  having  a  house 
at  Southampton  and  no  town  residence,  was  served  with  a  subpoena, 
retui-nable  iimnediatel}',  at  a  friend's  house  in  London,  with  whom  he 
was  upon  a  visit,  and  for  default  of  appearance  a  sequestration  had 
been  awarded,  Lord  Thurlow  refused  to  set  aside  the  sequestration  for 


In  Massachusetts,  "if  a  party  shall  not  be 
found,  a  copy  of  the  suhpcena  may  be  left  at 
his  usual  place  of  abode ;  and,  the  truth  of 
the  case  being  returned  by  the  officer,  if  it 
shall  be  made  to  appear  to  the  Court  that  the 
party  has  actual  notice  of  the  suit,  no  other 
service  shall  be  required ;  otherwise,  such 
notice  shall  be  given  as  the  Court  shall  order." 
Rule  4,  of  the  Ptules  of  Practice  in  Chancer}-. 

In  some  States  the  svdpmnn  may  be  served 
by  anv  person;  as  in  Marvland,  Hove  v. 
Penn,  1  Bland,  29  ;  Taylor  «.  Gordon,  ]  IJland, 
132;  so  in  New  Jersey,  West  v.  Smith,  1 
Green  Ch.  309 ;  but  the  service,  if  made  by 
anj'  person  other  than  a  legal  officer,  must  be 
proved.     Hove  v.  Penn,  1  Bland,  29. 

In  Vermont,  service  of  a  subpizna  cannot  be 
made  by  an  indifferent  person  not  named  in 
it.  All'vn  V.  Davis.  10  Vt.  547;  Burlington 
Bank  v' Cottin,  11  Vt.  106.  As  to  Kentucky, 
see  Trabue  v.  Holt,  2  Bibb,  393;  Barnett'y. 
Montgomery,  6  Monr.  327.  In  New  Hamp- 
Fhire,  where  a  private  person  may  make  serv- 
ice of  firocess  by  copy,  he  may  himself  certify 
and  swear  to  the  copy.  Stone  v.  Anderson, 
25  N.  H.  221. 

The  ser\ice  of  asubpana  must  be  within  the 
jurisdiction,  otherwise  it  is  irregular.  Dunn 
V.  Dunn,  4  Paige,  425;  Creed  v.  Bryne,  1 
Hogan,  79  ;  Johnson  v.  Nagle,  1  Molloy,  243 ; 
Hawkins  v.  Hale,  1  Beav.  73;  Ericlcson  v. 
Smith,  46  N.  H.  375.  But  the  defendant  may 
voluntarily  appear  or  stipulate  in  writing  to 
accept  out  of  the  jurisdiction  a  service  as  reg- 
ular. Dunn  V.  Dunn,  ubi  supra ;  Picquet  v. 
Swan,  5  Mason,  561;  see  Henderson  v.  Hop- 
per, Halst.  Dig.  170.  In  Tennessee,  where 
service  of  asuOp'vna  has  been  made  upon  one 
material  defendant  in  the  proper  district 
or  county,  a  [counterpart]  »iibp(ena  may  be 
served  upon  any  other  defendant  out  of  the 
county  or  district,  [but  within  the  State]. 
University  v. Camtireling,  6  Verger,  79  ;  [Code, 
§  4306;  Moore  v.  Geiinett,  2  Tenn.  Ch.  375]. 

In  Pratt  v.  Bank  of  Windsor,  ILirring.  Ch. 
254,  it  was  held,  that  the  service  of  a  subpnsna 
upon  a  defendant  out  of  the  State  is  irregidar. 
In  Picquet  v.  Swan,  5  Mason,  561,  the  plain- 
tiff obtained  an  order,  appointing  a  commis- 
sioner to  make  service  on  one  of  two  defend- 
ants in  Paris,  and  to  take  his  answer  to  the 
bill.     See  the  mode  of  proceeding,  ib.  p.  5G2. 


[But  the  defendant  having  refused  to  appear, 
the  cause  was,  on  motion  of  the  other  defend- 
ants, ordered  to  stand  dismissed,  unless  the 
plaintiff  procured  the  appearance  and  answer 
of  the  defendant  within  a  given  time.  Jd.  571. 
See  infra,  449,  n.  6.] 

3  See  Smith  v.  Parke,  2  Paige,  298 ;  Dyett 
V.  N.  A.  Coal  Co.,  20  Wend.  570;  Johnstons. 
Macconnel,  3  Bibb,  1.  A  copy  of  the  subpcena 
left  at  the  residence  of  a  party  domiciled  in 
the  State,  and  temporarily  absent  therefrom, 
is  sufficient  unless  it  is  made  to  appear  that  he 
has  been  surprised.  Southern  Steam  Packet 
Co.  V.  Roger,  1  Cheeves,  48.  Where  the  de- 
fendant has  no  family,  but  boards  or  makes 
it  his  home  in  the  family  of  another,  the  sub- 
jtcena  to  appear  and  answer  may,  in  his  ab- 
sence from  home,  be  served  ujjon  either  of 
the  heads  of  the  family,  at  such  place  of  his 
abode,  although  he  has  no  wife  or  servant. 
But  to  make  such  service  regular,  the  place 
of  service  must  be  his  actual  place  of  residence 
at  the  time,  and  his  absence  therefrom  must 
be  merely  temporary.  People  v.  Craft,  7 
Paige,  325;  see  Bickford  v.  Skewes,  9  Sim. 
428 ;  [Wagner  v.  Blanchet,  12  C.  E.  Green, 
387].  The  personal  service  of  a  suhpcena  on  a 
defendant,  who  is  confined  in  the  State's  prison 
for  a  term  of  years,  is  regidar.  Phelps  v. 
Phelps,  7  Paige,  500.  So  where  the  service  of 
the  subpoena  was  made  on  the  keeper  of  the 
State's  prison  instead  of  on  the  defendant, 
who  was  confined  therein.  Johnson  v.  John- 
son, "Walker  Ch.  309.  For  service  on  a  de- 
fendant under  criminal  sentence,  see  further, 
Newenham  v.  Pemberton,  2  Coll.  54.  The 
return  to  a  suhpatrKt  against  A.  and  B,  was  as 
follows  :  "  Executed  on  A.,  —  B.  not  found;  " 
and  this  was  held  insufficient  to  found  a  de- 
cree. Pegg  V.  Capp,  2  Blackf.  275.  [And 
see  where  the  subpoena  was  blank  as  to  the  re- 
turn day.  Arden  v.  Waldon,  1  Edw.  Ch. 
63].]  fn  Illinois,  where  a  summons  in  Chan- 
cery is  served  by  leaving  it  at  the  residence  of 
tiie  defendant,  the  return  nmst  show  that  it 
wa^  left  with  some  jierson  who  was  a  member 
of  the  defendant's  family.  Townseud  v. 
Griggs,  2  Scam.  365. 

1  See  Hinde,  78. 

2 V.  Shaw.  Hinde,  92;  see  McPherson 

V.  Horsel,  2  Beasley  (N.  J.),  35. 
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irregularity :  saying,  that  he  could  not  suppose  that  the  defendant,  a 
Member  of  Parliament,  during  the  session  of  Parliament  had  no  town 
residence,  or  that  the  residence  above  stated  should  not  be  taken  as  a, 
residence  quoad  the  defendant,  whose  duty  it  was  to  attend,  and  who 
actually'  did  attend,  the  House.*  And  so,  where  a  letter  missive,  and 
subsequently  a  siibpcena,  had  been  served  at  the  town  residence  of  a 
peer  during  the  sitting  of  Parliament,  Lord  Thurlow  appears  to  have 
been  of  opinion  that  it  was  good ;  ^  and  where  a  letter  missive,  and 
afterwards  a  subpoena,  had  been  served  at  the  town  residence  of  a  peer, 
who  at  the  time  was  abroad,  and  afterwards  an  order  nisi  for  a  seques- 
tration was  issued,  a  motion  to  discharge  the  order  nisi  was  refused.^ 

Ordinary  service  ujjon  an  infant  defendant,  or  upon  a  defendant  of 
weak  or  unsound  mind,  not  so  found  by  inquisition,  is  effected  in  the 
same  manner  as  upon  an  adult. ^ 

*  Where  a  husband  and  wife  are  defendants,  ordinary  service  *445 
upon  the  husband  alone  is  sutFicient ;  ^  and  process  of  contempt 
may  issue  against  him  alone  for  his  wife's  default.^  But  if  they  are 
living  apart,  each  should  be  served.  If  the  husband  is  abroad,  or  can- 
not be  served,  and  the  subject-matter  of  the  suit  arises  in  right  of  the 
wife,  the  plaintiff  must  obtain,  on  an  ex  parte  motion,  supported  bj' 
affidavits,  an  order  that  service  upon  her  may  be  deemed  good  service.' 


8  East  India  Companv  v.  Rumbold,  Hil. 
Term  1781,  cited  Hinde,  92. 

4  Attorney-General  v.  Earl  of  Stamford, 
2  Dick.  744. 

5  Thomas  v.  Earl  of  Jersey,  2  M.  &  K. 
398;  and  see  Davidson  v.  Marchioness  of 
Hastings,  2  Keen,  509,  513. 

6  See  Ord.  VIF.  3.  In  Morgan  v.  Jones,  4 
W.  R.  381,  V.  C.  W.,  substituted  service  on 
the  medical  officer  or  keeper  of  an  asylum  in 
which  a  lunatic  was  confined,  was  refused; 
personal  service  if  practicable  being  held 
necessary;  and  see  Anon.,  2  Jur.  N.  S.  324, 
V.  C.  \V.;  [Kodgers  v.  Ellison,  Meigs,  90. 
But  substituted  service  has  been  allowed  when 
shown  to  be  dangerous  to  the  patient.  Kaine 
V.  Wilson,  L.  K.  16  Eq.  576;  Speak  v.  Met- 
calf,  2  Tenn.  Ch.  214.     Afite,  177,  n.  6.] 

Upon  a  bill  against  a  lunatic  in  the  cus- 
tody of  a  committee,  service  of  process  upon 
the  committee  is  sufficient.  Gates  v.  Wood- 
son, 2  Dana,  455. 

Process  ought  to  be  served  personallj'  on 
infants.  Massie  v.  Donaldson,  8  Ohio,  377; 
Jones  V.  Mason,  N.  C.  Term  II.  125.  [In  the 
presence  of,  or  with  notice  to,  the  natural  or 
legal  guardian,  or  other  person  having  the 
control  of  the  infant.  Cooper  v.  Green,  2  Add. 
Ec.  454;  1  Hoff.  Ch.  Pr.  107.]  But  service 
of  a  subpmnn  on  the  father  of  a  minor  defend- 
ant, if  within  the  jurisdiction,  was  held  suffi- 
cient, although  the  minor  resided  out  of  tiie 
jurisdiction.  Kirwan  v.  Kirwan,  1  Hogan, 
264;  see  1  Barb.  Ch.  Pr.  51,  52;  Bank  of 
Ontario  v.  Strong,  2  Paige,  301.  So  on  the 
surviving  parent,  whether  the  minor  is  more 


or  less  than  fourteen  years  of  age.  Sanders  v. 
Godley,  23  Ala.  473.  But  when  tlie  parent 
and  child  are  both  parties,  a  service  on  the 
parent  alone  is  not  sufficient  to  bring  the  in- 
fant before  the  Court.  The  subpcewi  should 
be  served  on  the  parent  for  the  infant,  and 
this  should  appear  by  the  officer's  return. 
Hodges  V.  Wise,  16  Ala.  509. 

[In  Tennessee,  the  general  guardian  of 
au  infant  represents  the  person  and  estate 
of  his  ward,  and  the  infant  is  well  brought 
before  the  Court  by  service  of  process  on  such 
guardian,  even  where  the  bill  is  tiled  to  sub- 
ject lands  descended  to  the  payment  of  the 
ancestor's  debt.  Britain  v.  Cowen,  5  Humph. 
315.  And  see  Cowen  v.  Anderson,  7  Coldw. 
291;  Scott  V.  Porter,  April  Term  1879,  at 
Jackson.] 

Where  a  bill  has  been  served  on  an  in- 
fant, there  is  no  necessity  for  serving  the 
same  again  on  the  guardian  nd  litem  after 
he  is  appointed.  Jones  v.  Drake,  2  llayw. 
237. 

1  See  Leavitt  v.  Cruger,  1  Paige,  421. 

2  Gee  V.  Cottle,  3  M.  &  C.  180.  The 
affidavit  of  service  should  state  tliat  tlie  ser- 
vice was  made  on  the  husband  and  wife,  by 
serving  the  husband.  Steel  v.  Parsons,  8 
Jur.  641,  V.  C.  K.  B.  For  an  order,  giving 
leave  to  serve  husband  and  wife  separately 
out  of  the  jurisdiction,  tiie  fa('t  of  the  mar- 
riage being  in  dispute,  see  Longworth  ». 
Bellamy,  cited  Seton,  1245. 

3  For  form  of  order,  see  Seton,  1246,  No. 
9 ;  and  for  forms  of  motion  papM  and  affi- 
davit, see  Vol.  III.  ' 
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Service  on  her  alone,  in  the  usual  manner,  will  then  be  suflicient ;  *  but 
no  comjjulsory  process  can  be  issued  against  her,  grounded  on  such 
service,  without  a  previous  order  of  the  Court. ^ 

If  a  corporation  aggregate  be  a  defendant,  the  copy  of  the  bill  may 
be  served  upon  any  one  of  its  members,  or,  in  the  case  of  a  public 
company,  upon  the  public  officer  appointed  to  be  sued  on  its  behalf,  or 
if  there  be  no  such  officer,  upon  the  chairman,  manager,  or  secretary, 
either  personally  or  at  the  office  of  the  company."  Provision  is  also 
made,  by  various  public  Acts,  respecting  the  mode  in  which  documents 
may  be  served  on  a  company.^ 

If  the  defendant  be  entitled  to  the  privilege  of  peerage,  it  has  pre- 
viously been  stated  that  he  has  a  right  to  a  letter  missive,  before  an 
indorsed  copy  of  the  bill  is  served  upon  him.^  This  letter  mis- 
*446  sive,  with  a  copy  of  the  petition  for  the  same,  and  with  *  an  unin- 
dorsed copy  of  the  bill,  must  be  served  in  the  same  manner  as  a 
copy  of  the  bill  in  ordinary  cases.  If  the  peer  does  not  enter  his 
appearance  within  eight  days,  the  plaintiff  must  serve  him  with  a  copy 
of  the  bill  indorsed  in  the  usual  form:  except  that  the  words,  "  3-ou 
will  be  liable  to  have  your  estate  sequestered,  and  other  proceedings 
taken  against  3'ou,"  must  be  substituted  for  the  words,  "you  will  be 
liable  to  be  arrested  and  imprisoned."  ^ 

The  Attorney-General  used  not  to  be  served  with  a  subpoena,  but 
with  a  copy  of  the  bill.^  Hence,  now  the  practice  with  respect  to  the 
Attorney-General  will  be  the  same  as  with  respect  to  other  defendants. 

4  Bell  tJ.  Hyde,  Prec.  Ch.  328;  Dubois  ^  See  8  &  9  Vic.  c.  16,  §  135;  ib.  c.  18, 
r.  Hole,  2  Vern.  613;  Bimvan  v.  Mortimer,  §  134;  ib.  c.  20,  §  138;  25  &  26  Vic.  c.  89, 
G  Mad.  278;  and  see  Peniberton  v.  M'Gill,  1       §§  62,  63. 

Jur.  N.  S.  1(H.5,  V.  C.  W. ;  see  Dvett  N.  A.  8  Robinson  v.  Lord  Rokeby,  8  Ves.  601; 

Coal  Co.,  20  Wend.  570.  '  Vigers  v.  Lord  Audley,  9  Sim.  409 ;  ante,  p. 

5  Graliam  i'.  Fitch.  2  I)e  G.  &  S.  246  ;  12  441 ;  Braithwaite's  Pr.  20,  n. 
Jur.  833;  and  see  rnite,  \>.  183.  i  Braithwaite's  Pr.  2'J,  n. 

Where  the  plaintiff  seeks  relief  out  of  the  2  Lord  Red.  39.  ^Vhere  the  United 
separate  estate  of  the  wife,  the  subpcena  must  States  or  a  State  is  interested,  the  District 
be  served  on  her  personally,  and  she  may  Attorney  or  the  Attorney-General  must  bo 
put  in  a  separate  answer;  "the  husband  in  served  with  a  copy  of  tlie  bill.  If  he  omits 
such  case  being  considered  oiiiv  a  nominal  to  enter  an  appearance,  an  order  may  be  ob- 
party.  Leavitt  v.  Cruger,  1 'Paige,  422;  taincd  on  petition,  that  he  appear  within  a 
Ferguson  v.  Smith,  2  John.  Ch.  139.  certain  time,  or  tlie  bill  be  taken  as  con- 
In  New  Jersey,  in  cases  where  husband  fessed.  1  Hoff.  Ch.  Pr.  108.  In  (irayson  v. 
and  wife  are  made  defendants,  and  he  only  Virginia,  3  Dall.  320,  it  was  held  that  when 
is  served  with  process  of  subpami,  the  wife  process  at  Common  Law  or  in  Etpiity  shall 
being  out  of  the  State,  an  order  of  publica-  issue  against  a  State,  the  same  shall  be 
tion  shall  be  taken  against  her,  unless  an  ap-  served  upon  the  Governor  or  chief  executive 
pearance  be  entered  for  lier.  Chancery  Rule,  ofiicer,  and  the  Attorney-General  of  such 
2,3.                                                               '  State.    Rules  of  Supreme  Court  of  the  United 

6  Braithwaite's  Pr.  33.     The  subpcenn,  in  States,  December  Term,  1808,  No.  5. 

case  of  a  corporation,   is  usually  served  on  In  New  Jersey  f.  New  York,  3  Peters,  461, 

the   president,   cashier,    secretary,    or    other  it  was  held  that  where  the  bill  is  brought  by 

principal  officer.     1  Burl).  Ch.  Pr.  52.     Ser-  one  State  against  another,  tlie  subpcena  must 

vice  on  private  corporators  is  no  service  on  be  served  upon  the  Governor  and  Attorney- 

the   corporation.      De    Wolf    v.    Maliett,    3  General  of  the  defendant  State,  and  a  ser- 

Dana,  214.     Where  tlie  business  of  a  com-  vice  on  the  Governor  alone,  there  being  no 

pany  had  practically  ceased,   but  the  com-  appearance  entered  for  the  defendants,  will 

pany  had  never  been  dissolved,  service  was  not   authorize   the   Court   to    proceed.      See 

ordered  oii^he  late  chairman  and  secretary.  Huger  v.  S.  Carolina,  3  Dall.  339. 
(Jaskell  t;.T:hambers,  26  Beav.  252;  5  Jur. 
N.  S.  52. 

426 


SERVICE  OF  THE  COPY  OF  THE  lULL.  •417 

If  the  plaintiff  amends  his  bill,  he  must  serve  a  copy  of  the  amended 
bill  on  all  the  defendants,^  or,  if  they  have  appeared,  on  their  solici- 
tors ;  *  or,  where  they  have  appeared  in  person,  at  the  place  named 
for  service  ;^  and  the  copy  served  must  be  stamped  by  the  Hecoid  and 
Writ  Clerk,  so  as  to  indicate  the  filing  of  the  amended  bill,  and  the 
date  of  the  filing.  Whore  the  plaintiff  requires  an  answer  to  the 
amended  bill,  the  copy  served  should  be  indorsed  in  the  same  manner 
as  thQ  copy  of  an  original  bill :  othenvise,  the  copy  served  should  be 
without  indorsement."  It  is,  of  course,  to  be  understood,  that  as  to 
defendants  added  by  amendment,  the  bill  is  to  be  treated  as  an  ori"-inal 
bill. 

Where  the  plaintiff  is  unal)le  to  effect  ordinary  service  upon  a  defend- 
ant, in  the  manner  above  mentioned,  the  Court  will,  in  many  cases, 
permit  service  to  be  effected  upon  the  defendant  himself  out  of  the 
jurisdiction,  or  to  be  substituted  upon  his  agent  within  the  jurisdiction. 
It  is  expressly  enacted  by  the  late  Act,  that  the  Court  siiall  be  at  lib- 
erty to  direct  substituted  service  of  the  bill,  as  it  shall  think 
fit ; ''  but  it  seems  that  this  enactment  *  does  not  extend  the  *447 
jurisdiction  previously  exercised  by  the  Court  in  this  respect.^ 

The  principle  upon  which  the  Court  acts  in  directing  substituted  ser- 
vice is  clearly  enunciated  by  Lord  Cranworth  C,  in  the  case  of  Hope 
V.  Hope :  2  in  which  case  he  says,  that,  where  there  is  an  agent  in  this 
country  managing  all  the  affairs  of  a  defendant  who  is  abroad,  and 
regularly  communicating  with  him  upon  his  affairs,  or  where  he  has  an 
agent  here  specially  managing  the  particular  matter  involved  in  the 
suit,  the  Court  has  felt  that  it  might  safely  allow  service  upon  the  agent 
to  be  deemed  good  service  upon  the  person  abroad  :  because  the  infer- 
ence was  irresistible,  that  service  so  made  was  service  on  a  person 
either  impliedly  authorized  to  accept  that  particular  service,  or  who 
certainly  would  communicate  the  process  so  served  to  the  party  who 
was  not  in  this  country  to  receive  it  himself.  The  object  of  all  service 
was  of  course  onlj'  to  give  notice  to  the  party  on  whom  it  was  made, 
so  that  he  might  be  made  aware  of,  and  able  to  resist,  that  which  was 
sought  against  him ;  and  when  that  had  been  substantially  done,  so 
that  the  Court  might  feel  perfectly  confident  that  service  had  reached 
him,  every  thing  had  been  done  that  was  required.* 

8  Ord.  IX.  20.     The  copy  may  be  partly  Sim.  489,  and  Sewell  v.  Gadden,  1  De  G.  & 

printed   and  partly  written,   if   the  amend-  S.  126.] 
ment  is  not  made  by  a  reprint.     Ibid.  6  Ord.  IX.  22. 

4  Ord.  IX.  21.     It  is  .sufficient  to  serve  6  Barry  v.  Croikey,  2  J.  &  H.  1.30. 

one  copy  on  each  solicitor,  notwithstanding  '  15  &  Ifi  Vic.  ;.  86,  §  5;  and  see  4  &  5 

he  may  be  concerned  for  several  defendants.  Will.  IV.  c.  82,  §  2,  post,  p.  4.50. 
Where,  however,  a  solicitor  is  properly  con-  i  See  Bones  v.  Angier,  18  .lur.  10.50,  V.  C. 

cerned  as   solicitor  for  one  defendant,   and  W. ;  Hope  v.  Hope,  4  De  G.,  M.  &  G.  328, 

as  agent  for  another,  two  copies  should  be  341;  and  see  Ord.  X.  2. 
served.      Braithwaite's  Pr.   308;  and   ib.   n.  24  De  (i.,  JI.  &  G.  328. 

[Service  on  the  solicitor  is  sufficient,  although  8  /6.  342.     Where  a  bill  was  filed  against 

the   defendant    is   out    of    the    jurisdiction.  a  firm,  one  member  of  which  was  resident 

Zulueta  V.  Vincent,  3  McN.  &  G.  24(5,  over-  abroad,  substituted  service  on  the  members  in 

ruling  Mavquis  of    Hertford   v.   Suisse,    13  England  was  directed.     Heudersou  v.  Camp- 
bell, 13  W.  K.  704,  L.  J  J. 
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Where  a  bill  is  filed  to  restrain  an  action  at  law,  and  the  defendant 
(the  plaintiff'  in  the  action)  is  out  of  the  jurisdiction,  or  cannot  be 
found, ^  the  Court  will  allow  substituted  service  on  the  attorne}-  em- 
ployed by  him  to  conduct  the  proceedings  at  Law,  on  an  affidavit  prov- 
ing those  facts. ^ 

Substituted  service  of  the  copy  of  a  cross-bill,  upon  the  solicitor  who 
filed  the  original  bill,  will  not  be  ordered  ;  but  the  Court  will,  in  such  a 
case,  stay  the  proceedings  in  the  original  cause  until  the  defendants 
have  entered  an  appearance.^ 

In  the  case  of  Hobhouse  v.  Courtney^''  the  cases  and  authorities  upon 
the  subject  of  substituted  service  upon  an  agejitwere  reviewed.  There, 
the  defendant,  who  was  out  of  the  jurisdiction,  had  given  special  au- 
thority to  a  person  within  the  jurisdiction  to  act  as  his  agent, 
*4:48  Avith  respect  to  the  property  which  was  the  subject  of  the  *  suit ; 
and  the  Court  ordered  service  on  that  person  to  be  good  service 
upon  the  defendant.  An  application  of  a  similar  kind  was  made  to  Sir 
James  Wigram  V.  C,  in  the  case  of  Webb  v.  Salmon,^  and  refused  by 
him  upon  the  ground,  that  the  persons  upon  whom  the  substituted  ser- 
vice was  sought  to  be  effected  were  not  agents  in  the  matter  of  the  suit 
when  the  con-espondence  with  the  plaintiffs  solicitor  commenced,  and 
that  they  refused  to  accept  the  agency ;  there  was  not,  therefore,  that 
appointment  of  them  as  the  solicitors  or  agents  of  the  defendant,  which, 
in  the  case  of  Hobhouse  v.  Courtney,  was  assumed  to  be  necessary.  He 
also  observed,  that  he  was  not  prepared  to  go  beyond  that  case.  In 
Cooper  V.  Wood,^  Lord  Langdale  M.  R.  ordered  substituted  service  on 
a  person  who  had  acted  as  the  solicitor  of  the  absent  defendant,  in  the 
subject  of  the  mortgage  to  which  the  suit  related,  and  who,  there  was 
reason  to  believe,  was  in  communication  with  the  defendant.  And  in 
Weymouth  v.  Lambert,^  the  same  judge  ordered  substituted  service  in  a 
creditors'  suit,  on  one  who,  acting  as  the  attorney  of  the  executor  and 
general  devisee  and  legatee,  resident  in  India,  had  obtained  adminis- 
tration here,  and  had  entered  into  receipt  of  the  rents  of  the  real  es- 

♦  Serffison   v.   Beavan,   9    Hare    Ap.   29,  De  G.  &  S.  375;  13  Jur.  800;  Hurst  r.  Hurst, 

mars.;  16  Jur.  1111,  V.  C.  S.;  Hamond  v.  1   De  G.  &  S.694;  12  Jur.  152;  Hornby  v. 

Walker   3  Jur.  N.  S.  686,  V.  C.  W.;  and  see  Holmes,  4  Hare,  306;  9  Jur.  225,  796;  Dicker 

Seton   877;  Anderson  v.  Lewis,  3  Bro.  C.  C.  v.  Clarke,  9  Jur.  N.  S.  636;   11  W.  R.  635; 

429;  5  Sim.  .505;  Baillie  v.  Blanchet,  10  L.  T.  V.  C.  K. ;  Barker  v.  Piele,  11  W.  R.  6.58,  V. 

N.  S.  365,  V.  C.  W.  C.  K.;  Jackson  v.  Shanks.  13  \\ .  R.  287,  V. 

's  The  merits  need  not  now  be  shown  by  C.  W.;  Gauther  r.  Meinertzhaagen.  1  W.  N. 

affidavit.     Sergison  v.  Beavan,  ubi  sup.  48,  V.  C.  W. ;  Brown  v.  Crowe,  ib.  80,  V. 

6  Anderson  v.  Lewis,  ubi  sup.  ;  and  Gardi-  C.  W. 
ner  v.  Mason,  4  Bro.  C.  C.  478;  5  Sim.  506 ;  13  Hare,  251.  255. 

and  see  Waterton  v.  Croft,  5  Sim.  502,  507.  2  5  Beav.  391;  and  see  Heald  v.  Hay   9 

( Hut  substituted  service  is  permitted  in  the  W.  R.  369,  V.  C.  S. ;  Hope  v.  Carnegie,  L.  R. 

United  States  Court-s  in  cross-causes  and  in-  1  Kq.  126,  V.  C.  S. 

junction  bills  to  stay  proceedings  at  Law  in  »  3  Beav.  3-33;  and  see  Howkins  r.  Bennett, 

the  same  Court.     Hitner  v.  Sucklev,  2  Wash.  1  Giff.  215;  6  Jur.  N.  S.  948;  and  the  cases 

C.  C.  465;  Ward  i'.  Sebring,  4  Wash.  C.  C.  cited  in  the  note  to   Skegg  v.  Simpson,  2  De 

472;  Dunn  v.  Clarke,  8  Pet.  1;  Schenck  v.  G.  &  S.  454,  4-56;  and  as  toservice  of  l)il],  or 

Peav   I  Woolw.  175.]  order  of  revivor,  see  Norton  r.  Hepworth,  1 

i"  12  Sim.  140,  1.57;  6  Jur.  28;  approved  M'N.  &  G.  54;  13  Jur.  244;  Hart  v.  Tulk,  6 

and  acted  on   in   Mi  rrav  v.  Vipart,    1  I'liil.  Hare,  618;  Forster  v.  Menzies,  16  Beav.  568; 

521;  9  Jur.  173;  and  see  Bankier  v.  Poole,  3  17  Jur.  657. 
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late  ;  and  where  an  infant  had  been  taken  out  of  the  jurisdiction  for 
the  express  purpose  of  preventing  his  being  served  personally,  his 
Lordship  ordered,  that  service  upon  the  solicitor  and  Six  Clerk  of 
the  parent  should  be  good  as  against  the  infant.'*  It  is  to  be  ob- 
served, however,  that  the  princii)le,  as  laid  down  in  Hope  v.  Hope,^ 
seems  to  go  be3'ond  the  case  of  Hobhouse  v.  Co^irtney. 

The  Court,  in  the  exercise  of  its  discretion,  has  by  special  order  per- 
mitted various  other  modes  of  substituted  service  to  be  adopted.  Thus, 
service  at  the  last  place  of  abode  of  the  defendant's  wife,  has  been  or- 
dered to  be  good  service.®  So,  service  by  sending  the  document  under 
cover  to  the  person  to  whom  the  defendant  had  directed  his  letters  to  be 
sent,  has  been  permitted. '^  Again,  in  the  case  of  infants,  substituted 
service  upon  the  mother,  in  one  case,^  and  upon  the  father-in-law  in 
another,®  was  ordered  to  be  good  service. 

*  Whenever  an  order  is  made  for  substituted  ser\ace,  such  *449 
order  must  be  served  at  the  same  time  that  the  bill  is  served, 
and  it  must  be  stated  in  the  order  that  it  is  to  be  served  ;  ^  care  should 
also  be  taken  that  the  service  is  effected  in  strict  accordance  with  the 
terms  of  the  order,  and  it  will  then  have  the  same  eflfect  as  ordinary 
service.^  The  application  for  the  order  is  made  by  an  ex  parte  motion  ;  ^ 
and  must  be  supported  by  an  affidavit  showing  what  efforts  have  been 
made  to  serve  the  defendant,  and  that  all  practicable  means  of  doing 
so  have  been  exhausted,*  and  how  the  substituted  service  is  proposed 
to  be  effected.^ 

It  would  seem  that  the  Court  had  no  authority,  under  its  original 
jurisdiction,  to  serve  process  upon  any  defendant,  whether  a  natural 
born  subject  or  not,  who  was  residing  out  of  the  territorial  limits  of  its 
jurisdiction,  unless,  indeed,  the  defendant  was  shown  to  have  absconded 
to  avoid  such  service.®     Such  power  has,  however,  been  conferred  on 

4  Lane  v.  Hardwinke,  5  Beav.  222.  11  W.  R.   8G8,   M.   R  ;    but  see   Dicker  v. 

5  4  De  G.,   M.   &  G.  328.     [And   see   in      Clarke,  11  W.  R.  765,  V.  C.  K. 

case   of   partners,    Carrington   i'.    Cantillon,  3  Reed  v.  Barton,  4  W.  R.  703,  V.  C.  W. 

Bunb.  107;   Coles   v.   Gurnev,   1   Mad.  187;  For  form  of  motion  paper,  see  Vol.  III. 

Kinder  v.  Forbes,  1  Beav.  503;  Atkinson  v.  4  pirth  v.  Biisli,  9  Jur.  N.  S.  431;  11  W. 

Mackreth,  W.  N.  (1867)  41.     Ill  a  suit  against  R.  611,  V.  C.  K.;  and  see  Barker  v.  Piele,  11 

a  forciijn  State.     Smith  v.  Weguelin,  W.  N.  W.  R.  658,  V.  C.  K. 

(1867)  273.]  ®  For  form  of  attidavit,  see  Vol.  III. 

6  Pulteney  v.  Shelton,  5  Vea.  147;  and  6  Per  Lord  Westl)iirv,  L.  C,  Cookney  ». 
see  Manchester  and  Stafford  Railway  Com-  Anderson,  1  De  G.,  .1.  &  S.  365,  382;  9  .Tiir. 
panv  V.  How,  17  Jm-.  617,  V.  C.  W.';  15  &  N.  S.  736;  ami  sec  Foley  v.  Maillardet,  1  De 
16  tic.  c.  86,  §  5,  nnte,  p.  445.  G.,  J.  &  S.  389;    10  .Jur.  N.  S.  161;  Samuel 

'  Hunt   V.    Lever,    5   Ves.   147;   but   see  t'.  Rogers,  1  De  G.,  .J.  &  S.  396;    Norns  v. 

Gathercole  r.  Wilkinson,  1  De  G.  &  S.  681;  Cotterill,   5   N.  R.  215,   V.    C.    W.     Wliere 

11  .Jur.  1096.  leave  was  given  to  serve  process  out  of  the 

8  I'.aker  «.  Holmes,  1  Dick.  18;  and  see  jurisdiction,   the   service  was  useless   unless 

Gariiuni  v.  Marshal,  ib.  77;  S.  C.  nom.  Smith  the  defendant  entered  an  appearance,  for  no 

V.  Marshall,  2  Atk.  70  ;  Clark  v.  Waters,  V.  subsequent  proceeding  could  he  based  ui>on 

C.  S  ,  cited,  1  Smith's  Pr.  .378;  Hope  v.  Car-  it.     Cookney  r.  Anderson,  31  Beav.  452,  468; 

negie.  L.  R.  1  Eq.  126,  V.  C.  S.  8  ,Jur.  N.  S.  1220,  1223;  and  see  note  to  S.haw 

a  Thompson  v.  Jones,  8  Ves.   141.     [See  v.  Lindsay,  18  Ves.  2d  ed.  496;  lernandez  v. 

ante   444  n  6]  Corbin,  2  Sim.  544;  Davidson  r.  Marchioness 

I'l  .iJnes  V.  Brandon,  2  .Tur.  N.  S.  4.37,  of  Hastings,  2  Keen,  .509,  616^  Whitmore  r. 

V.  C.  W.     For  form,  .see  Seton,  1244,  No.  4.  Kvan,  4  Hare,  612.  615;  10  .lur.  .368. 

2  Wilcoxon  V.  Wilkins,  9  Jur.  N.  S.  742;  [See  Flowers.  Baker,  3  Mason,  251;  W  il- 
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it  bv  statute,  in  all  cases  in  which  a  suit  has  been  instituted  concerning 
lands,  tenements,  or  hereditaments  situate  in  England  or  Wales,  or 
concerning  an}'  charge,  lien,  judgment,  or  incumbrance  thereon,  or 
concerning  any  money  vested  in  any  Government  or  other  public  stock, 
or  public  shares  in  public  companies  or  concerns,''  or  the  dividends  or 
produce  thereof.^ 

B}-  the  statutes  referred  to,  it  is  enacted : 

First,  that  in  an}-  such  suit,  upon  special  motion,  the  Court  may  or- 
der and  direct  that  service  in  any  part  of  Great  Britain,  or  Ireland,  or 
in  the  Isle  of  Man,  shall  be  deemed  good  service  upon  the  defendants, 
on  such  terms,  in  such  manner,  and  at  such  time  as  to  the  Court  shall 
seem  reasonable.^ 

Secondly,  that  in  any  such  suit  of  the  same  description,  in  case  the 
defendant  or  defendants  shall  appear  by  affidavit  to  be  resident 
*450  *  in  any  specified  place  out  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  the  Court  may,  upon  open  motion  of  any  of 
the  complainants  in  any  such  suit,  founded  upon  an  affidavit  or  affidavits, 
and  such  other  documents  as  may  be  applicable  for  the  purpose  of  as- 
certaining the  residence  of  the  party,  and  the  particulars  material  to 
identify  such  party  and  his  residence,  and  also  specifying  the  means 
whereby  such  service  may  be  authenticated,  and  especially  whether 
there  are  any  British  officers,  civil  or  military,  appointed  by  or  serving 
under  her  Majest}',  residing  at  or  near  such  place,  order  that  service 
of  the  bill  i  upon  the  party,  in  manner  by  the  order  directed,  or  in  case 
where  the  Court  may  deem  fit,  upon  the  receiver,  steward,  or  other 
person  receiving  or  remitting  the  rents  of  the  lands  or  premises,  if 
any,  in  the  suit  mentioned,  returnable  at  such  time  as  the  said  Court 
shall  direct,  shall  be  deemed  good  ser\'ice  upon  such  party. ^ 

Thirdly,  that  if  it  shall  be  made  to  appear  by  affidavit  that  any  de- 
fendant, in  any  such  suit,  cannot  by  reasonable  diligence  be  personally 
served  with  the  bill,^  or  that,  upon  inquiry  at  his  usual  place  of  abode, 
he  could  not  be  found,  so  as  to  be  served  with  such  process,  and  that 
there  is  just  ground  for  believing  that  such  defendant  secretes  or  with- 
draAvs  himself,  so  as   to  avoid  being  served  with  the  process  of  the 

son  V.  Graham,  4  Wash.  C.  C.  53;  Dunn  v.  C.  K.,  where  service  on  an  infant  was  allowed. 

Dunn,  4   Paige,   425;    Moore  v.  Gennett,   2  Suits  conimenced  bv  summons  are  within  tlie 

Teini.  Ch.  ;J75.     Aiite,  443,  n.  2.]  Acts.     Cohen  v.   Alcan,   1   De  G.,   J.   &  S. 

"  See  Otlicial    Maiuigor   of    the   National  398;  10  Jur.  N.  S.  531,  overruling  Lester  r. 

Association  v.  Carstairs',  9  Jur.  N.  S.  955;  11  Bond.  1  Dr.  &  S.  392;  7  Jur.  N.  S.  538. 

W.  R.  8(i0,  M.  U.     [See  Royal  INIail   Packet  i  The  Acts  provided  for  the  service  of  the 

Co.  V.  Brahani,  2  Aiip.  Cas.  381;  Ingate  v.  «!/6y>fEra«  to  a))pear  to  and  answer  the  bill;  hut 

Llovd  Austriaco,  4  C.  B   N.  S.  704.]  now,  a  ]>ropcrlv  stamped  and  indorsed  copy 

8  2  &  3  Will.  IV.  c.  33,  §  1;  4  &  5  Will.  of  the  bill  must  be  served.  15  &  IG  Vic.  c. 
IV.  c.  82.  §  1.  80,  §  3,  ante,  pj).  439-441. 

9  2  &  3"Will.  IV.  c.  33,  §  1.  This  Act  ex-  24^5  Will.  IV.  c.  82,  §  2;  see,  for  cases 
tends  to  Scotland,  ("ameron  v.  ('ameron,  2  imder  this  Act,  (Jodson  v.  (Jook,  7  Sim.  519; 
M.  \-  K.  289,  2i»2;  Innes  v.  Mitchell,  4  Drew.  Parker  v.  Llovd,  5  Sim.  508,  510;  Dodd  v. 
141;  1  De  (J.  &  .1.  423;  Maclean  v.  Dawson,  Webber,  2  Beav.  502;  Green  V.  Plcdver,  3 
4  De  G.  &  J.  150;  5  .lur.  N.  S.  G63;  and  see,  Hare,  165,  1G8;  Cox  v.  Bannister,  8  W.  R. 
for  cases  under  this  Act,  Ilasluck  v.  Stewart,  20G,  M.  K.;  Ofiicial  Manager  of  the  National 
6  Sim.  321;  Anderson  v.  Stather,  10  lur.  383,  Association  r.  Carstairs,  9  Jur.  N.  S.  955;  11 
L.  C;  Turner  v.  Sowdeu,  12  W.  R.  522,  V.  W.  R.  8G6,  M.  R. 
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Court,  then  and  in  all  such  cases,  the  Court  ma}'^  order  that  the  service 
of  the  bill  ^  shall  be  substituted  in  such  manner  as  the  Court  shall  think 
reasonable,  and  direct  by  such  order. ^ 

Besides  the  provisions  of  the  Acts  above  referred  to,  thoi-e  is  a  Gen- 
eral Order  of  the  Court  which  i)rovides,  that  where  a  defendant  in  any 
suit  is  out  of  the  jurisdiction,  the  Court  ma}',  upon  application,  sup- 
ported by  such  evidence  as  shall  satisfy  the  Court  in  what  place  or 
(iountry  such  defendant  is  or  may  probably  be  found,  order  that  a  copy 
of  the  bill  under  the  stat.  15  &  1(5  Vic.  c.  86,  §  3,  and,  if  an  answer  is 
required,  a  copy  of  the  interrogatories  may  be  served  on  such  defend- 
ant in  such  place  or  countr}',  or  within  such  limits,  as  the  Court  shall 
thnik  fit  to  direct ;  and  that  such  order  shall  limit  a  time  after  such 
service  within  which  such  defendant  is  to  appear  to  the  bill :  such  time 
to  depend  on  the  place  or  country  within  wiiich  the  copy  of  the  bill  is 
to  be  served  ;  and  where  an  answer  is  required,  such  order  shall  also 
limit  a  time  within  which  such  defendant  is  to  plead,  answer,  or 
demur,  or  obtain  from  *  the  Court  further  time  to  make  his  de-  *451 
fence  to  the  bill ;  and  that  at  the  time  when  such  cop}'  of  the 
bill  shall  be  served,  the  plaintiff  shall  also  cause  the  defendant  to  be 
served  with  a  cop}'  of  the  order  giving  the  plaintiff"  leave  to  serve  such 
copy  of  the  bill.^ 

It  is  to  be  observed,  that  the  Acts  of  Parliament  before  referred  to, 
conferring  upon  the  Court  of  Chancery  the  power  of  serving  process 
out  of  the  jurisdiction,  apply  to  suits  of  a  particular  kind,  and  further, 
that  they  fetter  the  exercise  of  the  privilege  by  certain  restrictions  ; 
but  the  language  of  the  General  Order  above  mentioned  applies  to  suits 
of  all  descriptions,  and  in  some  respects  dispenses  with  the  provisions 
which  the  Legislature  had  required.  It  was  formerly  considered,  that 
the  General  Order  enal>led  the  Court  to  direct  service  on  a  defendant 
who  had  neither  a  domicile  nor  property  within  the  jurisdiction,  and  in 
any  suit  whatever.  This  interpretation  of  the  General  Order  Avas  acted 
upon  for  a  long  series  of  years  ;  ^  but  it  has  been  recently  overruled,  on 
the  ground  that  the  General  Order  only  applies  to  the  cases  within  the 
Acts  al)ove  referred  to ;  and  it  has  been  held,  that  the  statutes  ^  enab- 
ling the  Court  to  make  alterations  in  forms  and  mode  of  proceeding,  do 
not  empower  the  Court  to  sanction  the  service  of  the  bill  out  of  the 
jurisdiction,  except  in  cases  within  the  Acts.'* 

Where  it  is  sought  to  sex've  the  bill  out  of  the  jurisdiction,  it  is  usual, 

3  4  &  5  Will.  IV.  c.  82,  §  2;  and  see  15  8  3  &  4  Vic.  c.  94;  5  Vic.  c.  5,  §  29;  15  & 

&  10  Vic.  c.  8(i,  §  5;  ante,  p.  44(5;   11  Geo.  10  Vic.  c.  80,  5  0-3. 

IV.  &  1  Will.  IV.  0.  30,  §§  3,  9;  Ord.  X.  0;  *  Cooknev  v.  Ander.son,  1  De  G.,  J.  &  S. 

7)ost   pp.  450-4.59.  305;  9  Jur.  N.  S.  730;  Folev  v.  Maillardet,  1 

lOid.  X.  7(1)(2){3).  De  G.,    J.    &  S.    389;   10  JiiT.   N.    S.   101; 

2  Whitinore».  Rvan,  4nare,  012,  017:  10  Samuel  v.   Rorrers,   1  De  G..   J.  &  S.    390; 

,Tiir.    308;    Blenkinsopp    v.    Hlenkinsopp,    2  Norris  v.   Cotterill,  5  N.  R.  21.5,  V.  C.  W.; 

Piiil.  1 ;  1  C.  P.  Coop.  t.  Cott.  20;  8  Beav.  012;  but  see  contra,  Drummond  v.  Drummoud,  L. 

Ste(de  V.  Stuart,  1  H.  &  M.  793,  790;  lO.Iur.  R.  2  Eq.  .335:  12  -lur.  N.  S    581,   V.  C.  S., 

N.  S.  15;  Curtiss  v.  Grant,  9  Jur.  N.  S.  700,  affinned  by  L.  C.  &  L.  .1.1. 1  W.  N.  378;  Cory 

M.  R.  V.  Jacobseu,  1  W.  N.  290,  V.  C.  K. 
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and  in  most  cases  desirable,  to  apph'  for  leaA'e  to  serve  interrogatories 
to  the  bill  at  the  same  time  ;  ^  indeed,  if  it  should  be  necessary  to  take 
the  bill  pro  confesso  against  the  defendant  out  of  the  jurisdiction,  it  can- 
not be  done  unless  interrogatories  have  been  served.® 

The  application  for  leave  to  effect  service  out  of  the  jurisdiction,  is 
made  by  an  ex  parte  motion,  or  by  summons  at  Chambers."  The  affi- 
davits in  support  must  show  the  place  of  residence  at  the  time  the  ap- 
plication is  made,  or  as  near  thereto  as  is  practicable  ;  ^  and  an  affidavit 
showing  that  the  defendant  was  resident  at  Calais,  seven  weeks  pre^i- 
ously  to  the  application,  was  held  insufficient ;  ^  but  the  affidavit  need 
not,  it  seems,   show  more  than  the  countiy  in  which  the  defendant 

resides.^" 
*452  *  It  is  not  necessary  to  show,  by  affidavit,  that  the  circum- 
stances are  such  as  to  warrant  the  order.  The  Court  may  look  at 
the  pleadings  for  that  purpose  ;  ^  and,  if  necessary,  may  go  into  the 
merits  of  the  case  :  it  being  alwaj's  in  the  discretion  of  the  Court 
whether  to  grant  or  refuse  the  application  ;  ~  but  it  acts  on  a  prima  facie 
case  being  made  out.^ 

Leave  may  be  granted  to  serve  infants,*  and  persons  of  unsound 
mind,^  out  of  the  jurisdiction  ;  and  upon  such  service,  guardians  ad 
litem  will  be  appointed  ;  and  a  husband  out  of  the  jurisdiction  may  be 
served  for  himself  and  his  wife.''  Where  the  fact  of  the  marriage  is 
in  dispute,  leave  wUl  be  granted  to  serve  them  separately.''  Where 
a  father  and  his  infant  children  were  living  together  out  of  the  juris- 
diction, it  was  held,  that  a  separate  copy  must  be  served  on  each.® 

The  order  giving  leaA^e  to  make  the  service  out  of  the  jurisdiction 
must  be  served  with  the  cop}^  of  the  bill ;  ®  and  this  requirement  is 
expressed  in  the  order  itself.  ^°  If  no  directions  to  the  contrary  are 
given  by  the  order,  the  service  should  be  effected  by  serving  the  copy 

5  Leaman  v.  Brown,  7  W.  R.  322,  V.  C.  Whitmore  v.  Rvan.  4  Hare,  612,  617;  10  Jur. 
K.  ;see/>os<.  Chap.  IX.,  Tnterroqatories.  368;  Innes  v.  Mitchell,  4  Drew.  141:  3  Jur. 

6  Post,  Chap.  XL,  Taking  Bills  pro  con-  N.  S.  991;  1  De  G.  &  J.  423;  Cook  v.  Wood, 
fesso.  7  W.  R.  424,  V.  C.  K. ;  Maclean  v.  Dawson, 

7  For  form  of  order,  see  Seton,  1244,  No.  27  Beav.  2.5;  4  De  G.  &  J.  150;  5  Jur.  N.  S. 
6 ;  and  for  forms  of  motion  paper  and  sum-  663. 

mons,  see  Vol.  III.  ^  JIaclean  v.  Dawson,  uhi  sup. ;  Meiklan 

8  Preston  V.  Dickinson,  9  Jur.  919;  7  Beav.  r.  Campbell,  24  Boav.  100.  The  plaintiff 
582,  n.  takes  the  order  at  his  own  risk.     Brooks  v. 

a  Fieske  i'.  BuUer,  7  Beav.  .581.  Morison,  32  Beav.  6.52. 

1'  Blenkinsopp   v.   Blenkinsopp,   8   Beav.  *  Anderson  ».  Stather,  10  Jur.  383;  L.  C; 

612;   2   Phil.  1;   C.    P.    Coop.   t.    Cott.   20;  Turner  v.  Sowden,  12W.  R.  522;  13  W.  R. 

Preston  r.  Dickinson,  vbi  sup.;  Biddulph  v.  66;  10  -Jur.  N.  S.  1122,  V.  C.  K. ;  S.  C.  nom. 

Lord  Camoys,  7  Beav.  680;  10  Jur.  485.     For  Turner  v.  Snowden,  2  Dr.  &  Sm.  265. 
form  of  affidavits,  see  Vol.  III.  ''  Biddulph  v.  Lord  Camoys,  7  Beav.  580; 

1  Blenkinsopp  v.  Blenkinsopp,    ubi  sup. ;  10  Jur.  485. 

Maclean  v.  Dawson,  4  De  G.  &  J.  150;  5  Jur.  6  Jones  v.  Geddes,  9  Jur.  1002,  V.  C.  E.; 

N.  S.  663;  Official  Mana{,'er  of  National  As-  Steele  v.  Plomer,  2  Phil.  782,  n.;  1  M'N.  & 

sociation  v.  Carstairs,  9  Jur.  N.  S.  955;  11  G.  83. 

W.  R.  866,  M.  R.;  Steele  v.  Stuart,  1  H.  &  '  Longworth    v.   Bellamy,    M.    R.,    cited 

M.  793  ;  10  Jur.  N.  S.  15  ;  Folev  v.  Maillardet,  Seton,  1245. 

1  De  G.,  J.  &  S.   389:  10  Jiir.  N.  S.  161;  »  Jones  v.  Geddes,  ubi  sup. 

Hawarden  v.  Dunlop,  2  Dr.  &  S.  155;  Norris  »  Ord.  X.  7  (3). 

V.  Cotterill,  5  N.  R.  215,  V.  C.  W  lo  For  foi-m,  see  Seton,  1244,  No.  6. 

2  Lewis  V.  Baldwin,   11  Beav.  153,  158; 
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of  the  bill  and  a  copy  of  the  order  on  the  defendant  personall}',  or  by 
leaving  the  same  with  his  servant,  or  some  member  of  his  family,  at 
his  dwelling-house  or  usual  place  of  abode,"  within  the  limits  defined 
by  the  order.  The  order  fixes  the  time  after  service  of  the  bill  within 
which  the  defendant  is  to  api)ear,  and  also,  if  an  answer  is  required, 
the  time  after  service  of  the  interrogatories  within  which  the  defend- 
ant is  to  plead,  answer,  or  demur,  not  demurring  alone,  or  obtain 
from  the  Court  further  time  to  make  his  defence  to  the  bill ;  ^^  but  it 
is  not  necessary  to  fix  any  time  for  his  demurring  alone :  such  time 
being  the  same  as  in  cases  where  the  defendant  is  served  within  the 
jurisdiction.^^ 

These  times  are  fixed  by  the  Registrar ;  and,  as  a  general  rule, 
*  twice  the  time  it  ordinarily  takes  to  reach  the  place  where  the     *453 
defendant  is  residing  is  allowed  for  appearing,  and  twice  that 
time  for  answering.^     The  times  so  fixed  should  be  inserted  in  the  in- 
dorsement on  the  bill,  instead  of  the  time  inserted  there  when  the  bill 
is  to  be  served  within  the  jurisdiction.'-^ 

Where  a  defendant  has  been  served  out  of  the  jurisdiction  under  this 
order,  he  cannot  be  attached  for  want  of  appearance,  upon  his  coming 
within  the  j-urisdiction.^ 

A  defendant,  on  being  served  with  the  bill,  may  enter  an  appearance 
at  the  Record  and  Writ  Clerks'  Office,*  whereupon  the  suit  will  be  pros- 
ecuted against  him  in  the  ordinary  way  ;  or  he  may  move,  on  notice 
to  the  plaintiff,  to  set  aside  such  service  for  irregularity.^  Before,  how- 
ever, he  can  so  move,  he  must  enter  what  is  called  a  conditional  ap- 
pearance, with  the  Registrar.'' 

Where  the  plaintiff  has  introduced  into  the  bill  statements,  as  to 
the  subject-matter  of  the  suit,  that  bring  it  within  the  Acts  author- 
izing service  out  of  the  jurisdiction,  the  defendant  may  on  the  motion 
to  discharge  the  order,  read  affidavits  disproving  such  statements.'' 

11  Ord.  X.  1;  Braithwaite's  Pr.  33.  v.  Maillardet,  10  .Tur.  N.  S.  34;  ih.  Ifil;  1  De 

11  Jbid  ■   Ord.    X.  7   (2).     The   interroga-  G.,  J.(i-  S.  38J;  Steele  v.  Smart,  1  H.  &  M. 

toric'^  niav  be  served  with  tlie  bill.     Leaman  7iJ3 ;  10  .Jur.  N.  S.  15;  see  Ilraitliwaite's  Pr. 

V.  Brown,"?  \V.  R.  322,  V.  C.  K.  321,  and  for  forms  of  notice  of  motion,  and 

"  13  Brown  v.  Stanton,  7  Beav.  582;  Preston  affidavit  in  support,  see  Vol.  III. 
V  Dickinson,  «6.  n.;  Blenkinsopp  i7.  Blenkin-  <••  Mackreth   v.  Nicholson,    1!)    Ves.   .3t)7  r 

sopp    8  Beav.  612:   (iriining  i'.  Prioleau,  10  Davidson   -c.    Marchioness    of    Ilastmgs     2' 

JuT-r'N.  S.  60;  12  W.  R.  1.41,  M.  R.;  33  Beav.  Keen,  .509;  Johnson  v.  Barnes,  1  De  (1.  &  S. 

221.  129;  Lewis  tJ.  Baldwin,   11  Beav.   l.>i,   1.54; 

1  Seton,  1245;  Chatfield  v.  Berchtoldt,  9  Maclean  v.  Dawson,  ttbisup.;  Foley  r.  Mail- 
Hare  Ap  28  lardet,    uU  sup.  ;    but  see  Retts  v.    Barton, 

2  Baynes'i;.  Ridge,  9  Hare  Ap.  27;  1  W.  3  Jur.  N.  S.  154,  V.  C  W.  The  appear- 
R  99-  Chatfield  w.  Berchtoldt,  nbi  sup. ;  ance  is  entered  under  an  order,  which  is  ol.- 
Sh.arpe  v.  Blondeau,  1  W.  R.  100,  V.  C.  K.,  tained  on  an  ex  parte  motion,  or  on  ])etition 
cited  9  Hare  Ap.  27.  For  form  of  mdorse-  of  course  at  the  Rolls.  By  the  order  the  de- 
ment   see  Vol   HI  fendant  must,  by  his  counsel,  submit  to  any 

3  Hackwood  V.  Lockerby,  7  De  G.,  M.  &  process  which  the  Court  may  direct  to  issue 
G.  238;  and  see  Penfold  v.' Kelly,  12  W.  R.  against  him  on  the  appearance.  I'or  tho- 
280    V   C   K.                                   "  mode  of  entering  a  conditional  appearance,. 

4  See  flos^'  Chap.  XIII.,  Appearance.  see  Index,  Appearance;  f'>r J"'-''',  of  order 

5  Maclean  v.  Dawson,  27  Beav.  25;  4  De  and  appearance,  see  Seton,  1249,  No.  6;  and 
G.  &  J.  150;  5  Jur.  N.  S.  (;03 ;  Official  Man-  for  form  of  motion  piiper,  see  \  ol.  HI. 
ager  of  National  Association  v.  Carstairs,  9  ''   Folev  r.  IMaillarnet     1   De  G.,  J.  &  _h. 
Jur.N.  S.  955;  11  W.  R.  866,  M.  K. ;  Foley  389;    10  Jur.  N.   S.   161;    and  see  Officud 
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All  orders,  -writs,  and  other  proceedings  upon  wliich  process  of  con- 
tempt ma}^  afterwards  be  issued,  require,  in  general,  what  is  called 
personal  service.^  The  same  strictness  is  not,  however,  necessary  for 
the  service  of  notice  of  ordinary-  proceedings  in  the  cause  ;  and  it  will 
be  convenient  here  to  state  the  manner  in  which  service  of  such  pro- 
ceedings is  effected. 

Everj'  solicitor  of  a  party  suing  or  defending  by  a  solicitor,  must  cause 
to  be  written  or  printed  upon  ever}'  writ  or  summons  which  he  sues  out, 
and  upon  ever}'  bill,®  demurrer,  plea,  answer,  or  other  pleading 
*454  or  proceeding,  and  all  exceptions  which  he  may  leave  *  with  the 
Clerks  of  Record  and  Writs  to  be  filed,  and  upon  all  instructions 
which  he  maj'  give  to  them  for  any  appearance  or  other  purpose,  his  name 
or  firm,  and  place  of  business,  and  also  (if  his  place  of  business  shall  be 
more  than  thi'ce  miles  from  the  Record  and  Writ  Clerks'  Office)  another 
proper  place  (to  be  called  his  address  for  service) ,  which  shall  not  be 
more  than  three  miles  from  that  office,  where  writs,  notices,  orders, 
summonses,  warrants,  and  other  documents,  proceedings,  and  written 
communications  may  be  left  for  him.  And  where  any  such  solicitor 
shall  only  be  the  agent  of  any  other  solicitor,  he  must  add  to  his  own 
name  or  firm,  and  place  of  business,  the  name  or  firm,  and  place  of  busi- 
ness, of  the  principal  solicitor.^ 

A  party  suing  or  defending  by  a  solicitor  is  not  at  liberty  to  change 
his  solicitor,  in  any  cause  or  matter,  without  an  order  of  the  Court  for 
that  purpose  :  which  may  be  obtained  by  motion  or  petition  as  of 
course ;  ^  and  until  such  order  is  obtained  and  served,  and  notice 
thereof  given  to  the  Clerk  of  Records  and  Writs,  the  former  sohcitor 
is  considered  the  solicitor  of  the  party. ^ 

Where  a  party  sues  or  defends  by  a  solicitor,  and  no  address  for  ser- 
vice of  such  solicitor  has  been  written  or  printed,  pursuant  to  the  direc- 
tions of  the  General  Order,*  all  writs,  notices,  orders,  summonses, 
warrants,  and  other  documents,  proceedings,  and  written  communica- 
tions, not  requiring  personal  service  upon  the  party  to  be  affected 
thereby,   are,  unless  the  Court  shall  otherwise  direct,  to  be  deemed 

Manager  of    National    Association   v.    Car-  104;  Wright  v.  King,  ib.  161.     This  order 

stairs,    9   Jur.   N.    S.   955,    11   W.   R.  8fi6,  was  ktAd  not  to  apply  where  the  suit  was  at 

M.  R.  an  end,  and  a  petition  was  presented  by  a 

8  In  such  cases,  personal  service  is,  how-  new  solicitor  for  payment  out  of  a  fund  ear- 
ever,  sometimes  di.-spensed  with.  Rider  v.  ried  to  a  separate  account.  Waddilove  v. 
Kidder,  12  Ves.  202;  De  Manneville  v.  De  Taylor,  12  Jur.  598,  V.  C.  W.  Where  there 
Manneville,  ib.  203.  has  been  any  special  contract  as  to  employ- 

9  This  includes  an  information.  Prel.  ment  of  solicitor,  the  order  to  change  is  not 
Ord.  X.  (4).  of  course.     Jenkins  v.  Bryant,  -i  Drew.  70; 

1  Ord.  III.  2;  and  see  aiite,  p.  .397.  Richards  v.   Scarborougli  "Market  Company, 

2  The  api)lication  is  almost  invariably  17  Beav.  83.  And  see,  as  to  this  ordeV, 
made  by  petition;  see  post,  Chap.  XLIV.,  Ward  v.  Swift,  6  Hare,  309,  311.  Service 
Solicitors.  The  application  should  not  be  of  notice  of  motion  at  solicitor's  address  for 
made  as  of  course,  when  the  plaintiff  in  a  service  held  sufiicient,  althdugh  the  office 
creditor's  suit,  whose  debt  is  small,  sells  his  was  untenanted;  the  solicitor  having  a\y 
debt  after  decree.  Topping  v.  Searson,  2  sconded,  and  the  party  lieing  out  of  the  juris- 
H.  &  M.  205.  For  forms  "of  motion  paper  diction.  Reuben  v.  Thompson,  IG  Jur.  1008, 
and  petition,  see  Vol.  III.  V.  C.  T. 

8  Ord.  III.  3;  Davidson  v.  Leslie,  9  Beav.  *  Ord.  III.  2. 
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(Sufficiently  served  upon  the  party,  if  served  upon  his  solicitor,  at  his 
place  of  business ;  but  if  an  address  for  service  of  such  solicitor  shall 
have  been  written  or  i)rinted  as  aforesaid,  then  all  such  writs,  notices, 
orders,  summonses,  warrants,  and  other  documents,  proceedings,  and 
written  communications,  are  to  be  deemed  sufficiently  served  upon 
such  party,  if  left  for  his  solicitor,  at  such  address  for  service.® 

Every  party  suing  or  defending  in  person,  must  cause  to  be  writ- 
ten or  printed  upon  every  writ  which  he  sues  out,  and  upon  *  every  *455 
bill,^  demurrer,  plea,  answer  or  other  pleading  or  proceeding, 
and  all  exceptions,  which  he  may  leave  with  the  Clerks  of  Records 
and  Writs  to  be  filed,  and  upon  all  instructions  which  he  ma}'  give 
to  them  for  anj'  appearance  or  other  purpose,  his  name  and  place  of 
residence,  and  also  (if  his  place  of  residence  shall  be  more  than  three 
miles  from  the  Record  and  Writ  Clerks'  Office) ,  another  proper  place 
(to  be  called  his  address  for  service) ,  which  shall  not  be  more  than 
three  miles  from  that  office,  where  writs,  notices,  orders,  summonses, 
warrants,  and  other  documents,  proceedings,  and  written  communica- 
tions may  be  left  for  him.^ 

Where  a  party  sues  or  defends  in  person,  and  no  address  for  service 
of  such  party  has  been  written  or  printed,  pursuant  to  the  direction  of 
the  General  Order,^  or  where  a  part}'  has  ceased  to  have  a  solicitor,  all 
writs,  notices,  orders,  summonses,  warrants,  and  other  documents,  pro- 
ceedings, and  written  communications,  not  requiring  personal  service 
upon  the  part}^  to  be  affected  thereby,  are,  unless  the  Court  shall  other- 
wise direct,  to  be  deemed  to  be  sufficiently  served  upon  such  party,  if 
served  upon  him  personally  or  at  his  place  of  residence  ;  but  if  an 
address  for  service  of  such  part}-  shall  have  been  written  or  printed  as 
aforesaid,  then  all  such  writs,  notices,  orders,  summonses,  warrants, 
and  other  documents,  proceedings,  and  written  communications,  shall 
be  deemed  sufficiently  served  upon  such  party,  if  left  for  him  at  such 
address  for  service.^ 

Where  the  solicitor  of  a  party  dies,  the  other  side  may  sue  out  a  sub- 
pcena  against  him  to  name  a  new  solicitor ;  ®  and  it  seems  that  substi- 
tuted service  of  this  subpoena  will  be  ordered,  in  a  proper  case.* 

Service  of  all  writs,  notices,  summonses,  orders,  warrants,  documents, 


5  Ord.  HL  4.     Service,  in  a  supplemental  the  Clerk  of  Records  and   Writs,  and  also  to 

suit,  upon  the  solicitor  in  the  original  suit,  each  solicitor  concerned  in  the  cau?e.     Braith- 

has    been     held    good     service.       Scott    v.  waite's  Pr.  10.     For  form  of  notice,  see  Vol. 

Wheeler,    1.3   Beav.    239;   see   also   Hart    v.  HI. 
Tulk,  (5  Hare,  618;  Norton  v.  Hempworth,  3  Ord.  HI.  5. 

1  M'N.    &    G.    54;    l.'i   Jur.    244;    Bligh   v.  *  Ord.  HI.  C. 

Tredgeft,  5  Ue  G.  &  S.  74;  15  ,Iur.  1101.  6  RatcIifT  v.  Uoper,  1  P.  Wins.   420;  fiib- 

1  'I'iiis  includes  an  information.  Prel.  son  «'.  Ingo,  2  Phil.  402;  12  .Jur.  105;  Ward 
Ord.  10  (4).  V.  Swift.  6  Hare,  30!l.  .311:  Wvatt's  Pr.  411 ; 

2  Ord.  III.  5;  see  Price  V.  Webb,  2  Hare,  Ord.  Ill  (1);  Braithwaite's"  Pr.  264,  265; 
511,  513;  .lohnsou  t;.  Harnes,  1  De  G.  &  S.  and  see  Butlin  v.  Arnold,  1  H.  &  M.  715. 
129;  11  .Jur.  261.  Where  the  solicitor  for  I'or  form  of  .f/((V;a3«n,  see  Ord.  Sched.  E.,  No. 
any  party,  or  any  party  suing  or  defending  5;  and  Vol.  III. 

in  person,  changes  his  residence  or  address  c  Gibson  v.  Ingo,  ubi  sup. ;  Dean  v.  Leth- 

for  service,  notice  thereof  should  be  given  to  bridge,  26  Beav.  397. 
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and  other  proceedings,  not  requiring  personal  service''  upon  the  party 
to  be  affected  thereb}',  is  to  be  made  before  seven  o'clock  in  the  evening  ; 
except  on  Saturday,  when  it  is  to  be  made  before  two  o'clock  in  the 
afternoon  ;    and  if  made  after  seven  o'clock  in  the  evening  on  any  day 

except  8atnrda_y.  the  service  is  to  be  deemed  as  made  on  the  fol- 
*4.")6     lowing  da}' ;    and  if  made  after  two  *o'clock  in  the  afternoon  on 

Saturday,  the  service  is  to  be  deemed  as  made  on  the  following 
Monda}'.^ 

Where  a  person  who  is  not  a  part}'  appears  in  any  proceeding,  either 
before  the  Court  or  in  Chambers,  service  upon  the  solicitor  in  London, 
by  whom  such  party  a^opears,  whether  such  solicitor  act  as  principal  or 
agent,  is  to  be  deemed  good  service,  except  in  matters  of  contempt 
requiring  personal  service.^ 

The  plaintiff  is,  without  special  leave  of  the  Court,  at  liberty  to  serve 
any  notice  of  motion,  or  other  notice,  or  any  jietition  or  summons,  per- 
sonally, or  at  the  dwelling-house  or  office  of  any  defendant,  v^ho,  having 
been  duly  served  with  a  copy  of  the  bill,  has  not  caused  an  appearance 
to  be  entered  within  the  time  limited  for  that  pui'pose  ;  ^  but  such  ser- 
vice cannot  be  made  out  of  the  jurisdiction  without  special  leave.^ 


Section  II.  —  Proceedings  where  no   Service  of  a  Copy  of  the  BUI  can 

be  effected. 

In  the  event  of  the  plaintiff  not  being  able,  by  any  of  the  means  pre- 
viously mentioned,  to  effect  a  due  service  of  the  copy  of  the  bill  upon 
the  defendant,  the  plaintiff  is  entitled  to  have  the  bill  taken  pro  confesso, 
without  either  appearance  by,  or  service  of  the  copy  of  the  bill  upon,  the 
defendant.  In  order  that  the  plaintiff  may  pursue  this  course,  he  must 
be  able  to  satisfy  the  Court,  by  affidavit,  that  the  defendant  is  beyond 
the  seas,  or  that  upon  inquiry  at  his  usual  place  of  abode  he  could  not 
be  found,  so  as  to  be  served  with  process  ;  and  there  is  just  ground  to 
believe  that  he  is  gone  out  of  the  realm,  or  otherwise  absconded,  to 
avoid  being  served  with  the  process  of  the  Court. ^  And  if  the  affidavit 
shows  the  defendant  to  be  beyond  the  seas,  the  plaintiff  must  also 
prove,  by  affidavit,  that  the  defendant  has  been  in  England  within  two 
years  next  before  the  bill  was  filed," 

T  Documents  requirinfj    personal   service  858,  V.  C.  E.     With  respect  to  the  service  of 
may  be  served  at  any  honr  of  the  day  (on  a  summons,  see   post,  Chap.    XXIX.,  Pro- 
week  days),  and  at  any  place  within  the  jur-  ceedings  at  Chambers. 
isdiction  of  the  Court,     liraithwaite's  I'r.  12.  8  Ord.  III.  8. 

1  Ord.  XXXVII.  2.     Hy  Order  XLII.  2,  *  Green  v.  Pledger,  3  Hare,  1(55,  IC8.     As 

any  one  who  uses  violence  or  abusive  lanf^uage  to  serving;  notices  out  of  the  juri.sdiction,  see 

to  a  person  serving  the   processor  orders  of  Davidson  ?;.  Mari'liioncss  of  Hastings.  2  Keen, 

the  Court,  or  uses  scandalous  or  contempt-  509,   51G;    Hawarden  v.    Dunlop,   2   Dr.   & 

uous  words  against  tlie  Court  or  the  process  Sm.  155;  [Kavcnaghv.  Wall,  18  L.  T.  N.  S. 

thereof,  is  liable  to  be  committed,  upon  motion,  18.1 

on  notice  to  the  person  so  offending.     [See  5  n  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  3. 

Price  V.  Hutchison.  L.  K.  !)  E<j.  534.]  «  /6.  §  9;   and  see  15  &  16  Vic.  c.   86, 

*  Ord.  III.  7;  Jennings  v.  Devey,  4  Jur.  §  4. 
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Upon  ex  parte  motion  supported  by  such  ixinduvit,^  the  Court  may 
make  an  order,  directing  and  appointing  such  defendant  to  appear 
at  a  certain  day  therein  to  be  named  ;  and  a  copy  of  such  *order  *4ij7 
must,  within  fourteen  days  after  it  was  made,  be  inserted  in  the 
"  London  Gazette,"  ^  and  aflixed  to  the  door  of  the  parish  cluirch  of  the 
parish  where  such  defendant  made  his  usual  abode  within  thirty  days 
next  before  such  his  absenting ;  and  a  copy  of  such  order  must  also, 
within  the  time  aforesaid,  be  posted  up  in  some  public  place  at  the 
Eoyal  Exchange,  in  London  ;  and  if  the  defendant  do  not  appear  within 
the  time  limited  by  such  order,  or  within  such  further  time  as  the  Court 
shall  appoint,  then,  on  proof  made  of  such  publication  of  such  order  as 
aforesaid,  the  Court  being  satisfied  of  the  truth  thereof,  may  order  tlie 
plaintift's  bill  to  be  taken  pro  confesso.'-' 


T  For  forms  of  motion  paper  and  afBdavit, 
see  Vol.  in. 

1  7  Will.  IV.  &  1  Vic.  c.  45,  §  2;  Braith- 
waite's  Pr.  292,  293. 

2  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  3. 
For  forms  of  orders  under  this  Act,  see  Kings- 
ford  V.  Poile,  cited  Seton,  1249. 

In  Massachusetts,  "  whenever  it  shall  ap- 
pear that  a  defendant  resides  out  of  the 
Commonwealth,  the  clerk,  on  application  of 
the  plaintiff,  at  any  time  after  the  filinjj:  of 
the  hill,  shall  enter  an  order  reqiiirint;-  suih 
defendant  to  appear  and  answer  tlie  plaintift's 
bill,  if  in  any  part  of  the  United  States  east  of 
the  Mississippi  River,  or  the  States  of  Louisi- 
ana, MissoLtri,  Iowa,  or  Minnesota,  within  one 
month  ;  if  within  any  other  of  the  United 
States,  or  New  Brunswick,  Nova  Scotia,  or 
Canada,  within  two  months;  if  elsewhere  in 
the  United  States,  or  in  Great  Britain,  Ire- 
land, or  France, .within  three  months;  and  if 
in  other  foreign  parts,  within  six  months, 
from  the  rule  day  next  succeeding  the  date  of 
such  order.  The  order  shall  state  the  title  of 
the  suit,  and  shall  set  forth  briefly  the  sub- 
stance of  the  plaintiff's  bill.  A  copy  of  the  order 
shall  he  served  on  sucdi  defendant  personally 
or  published  three  times,  in  different  weeks, 
within  thirty  days  after  the  date  of  the  order, 
in  some  newspaper  published  in  the  county 
where  the  suit  is  pending;  and  proof  of  such 
service  shall  be  made  by  affidavit,  or  in  such 
other  manner  as  the  Court  shall  order." 
Rule  5,  Ciiancery  Practice. 

In  Vermont,  when  the  defendant  is  out  of 
the  State,  so  that  a  mhpmnn  cannot  be  served 
upon  him,  the  plaintiff  may  file  his  bill  in  the 
oflice  of  the  Clerk  of  the"  Court,  and  obtain 
an  order  of  publication.  (Jenl.  Sts.  of  Vt.  c. 
29,  §  21 ;  Howe  v.  Willard,  40  Vt.  654,  659. 

There  are,  undoubtedly,  provisions  made 
in  otlier  States  for  giving  notice  to  non-resi- 
dent defendants,  and  taking  bills  as  confessed 
against  them  upon  their  non-appearance  New 
York,  see  1  Barb.  Cli.  Pr.  92-96;  Jermain  r. 
Langdon,  8  Paige,  41;  Kvarts  r.  Beeker,  ib. 
506;  Corning  V.  Baxter,  6  Paige,  178;  Con- 
necticut Central  ^Manuf.  Co.  r.  Hartshorne,  3 
Conn.  19S;  [Code  of  Tennessee,  §§  4311, 
4352.  J 

Non-resident  infants  defendants  must  have 


notice  given  them  of  the  pendency  of  a  suit 
against  them  bv  publication,  as  in  the  case  of 
adults.  Walker  v.  Ilallet,  1  Ala.  (N.  S.) 
379  ;  Dunning  v.  Stanton,  9  Porter,  513; 
Coster  V.  Bank  of  Georgia,  24  Ala.  37; 
Sturges  V.  Longworth,  1  Ohio  (State),  544. 

In  New  York,  where  there  is  an  infant 
absentee,  the  course  under  the  statute  must 
be  pursued  ;  and  on  the  exjuration  of  the 
time  fixed  for  his  appearance,  if  no  one  applies 
in  his  behalf,  the  plaintiff  mav  move,  as  in 
ordinary  cases,  for  a  guardian  ud  litem. 
Ontario  Bank  v.  Strong,  2  Paige,  301.  Pro- 
ceedings may  also  be  had  under  the  statute 
by  publication,  where  the  infant  is  concealed. 
Mortimer  v.  Copsev,  1  Hoff.  Ch.  Pr.  194. 
And  the  Court  has  directed  the  same  course 
to  be  pursued  where  the  defendant  was  a 
resident  of  another  State,  and  a  lunatic.  Otis 
V.  Wells,  1  Hoff.  Ch.  Pr.  194. 

The  statutes  authorizing  proceedings 
against  absent  defendants  and  unknown  heirs, 
upon  constructive  notice  of  pul)lication,  must 
be  strictlv  pursued.  Brown  t'.  Wood,  6  .1.  .1. 
Marsh.  11,  14;  Hunt  v.  Wickliffe,  2  Peters, 
201  ;  Lingan  v.  Henderson,  1  Bland,  236; 
Miller  v.  Hall,  3  Monroe,  242;  Tevis  v.  Rich- 
ardson, 7  Monroe,  654;  see  Karr  v.  Karr,  4 
C.  E.  Green  (N.  .L),  427;  Oram  v.  Dennison, 
2  Beasley  (N.  J.),  4.38;  [Boswell  i;..Otis,  9 
How.  336  ;  Ferriss  v.  Lewis,  2  Tenn.  Ch. 
291.] 

Where  the  statute  directs  an  order  of  pub- 
lication to  be  certified  by  the  printer  in  whose 
paper  the  order  has  been  published,  a  certifi- 
cate must  be  made  by  the  jjrinter  or  pro- 
prietor, and  not  bv  a  mere  editor.  Brown  v. 
Wood,  6  J.  J.  Marsh.  11,  19;  Buth-r  v. 
Cooper,  6  J.  J.  Marsh.  27,  30  ;  Brodie 
V.  Skelton,  6  Eng.  120;  Spragiie  v.  Spraguc, 
7  J.  J.  Marsh.  331.  A  certificate  of  publica- 
tion must  show  when,  and  in  what  paper  the 
order  was  published.  Hoiikins  y.  Clavlirook. 
5  J.  .1.  Marsh.  234;  see  Swift  v.  Stei)bins,  4 
Stew.  &  Port.  84.  Where  an  order  of  publi- 
cation has  not  been  returned,  an  entry  on  the 
record  that  it  was  proved  to  have  been  duly 
executed,  is  insufficient  evidence  of  publication 
to  authorize  the  rendition  of  a  decree.  Green 
V.  M'Kinney,  6  .1.  .1.  Marsh.  193.  197;  but 
see  contra,  Swift  v.  Stebbins,  4  Stew.  &  Port. 
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*458  *The  6th  rule  of  the  10th  Order  applies  to  the  same  circum- 
stances as  the  provisions  of  the  Act  last  stated ;    the  affidavits 

*459  which  the  *order  requires  are  ver}'  nearly  the  same  as  those  nec- 
essarj'  under  the  Act ;  but  the  order  only  enables  the  plaintiff  to 

obtain  an  appearance  to  be  entered  for  the  defendant,  ani  does  not, 


447.  It  is  not  sufficient  that  an  order  of 
piiMication  is  had  in  a  Clianccry  cause;  proof 
of  the  publication  must  also  be  made.  Moore 
r.  Wright,  4  Stew.  &  Port.  84.  The  pro- 
ceeding by  publication  on  the  ground  that 
the  defendant  does  not  reside  in  the  State, 
does  not  apply  to  those,  such  as  mariners, 
who  are  temporarily  absent  in  their  vocation. 
M'Kim  V.  Odom,  3  Bland,  407  ;  Wash  v. 
Heard,  27  Miss.  (5  Cush.)  400.  Publication 
of  notice,  as  in  the  case  of  a  non-resident 
defendant,  is  of  no  effect  whatever,  if  the 
defendant  in  fact  be  not  a  non-resident. 
Snowden  v.  Snowden,  1  Bland,  550  ;  see 
.lermain  v.  Langdon,  8  Paige,  41;  Evarts  v. 
Beeker,  8  Paige,  506. 

In  Alabama,  notice  to  absent  defendants 
must  be  published  on  the  court-house  door  as 
well  as  in  the  newspaper.  Batre  v.  Auze,  5 
Ala.  173.  So  in  Virginia,  Myrick  v.  Adams, 
4  Munf.  366.  So  in  Mississippi,  Zecharie  v. 
Bowers,  3  Smedes  &  M.  641. 

In  Kentucky,  by  Act  of  Feb.  2,  1837,  a 
warning  order  and  traverse  were  substituted 
for  publication  of  notice  against  non-resident 
defendants.  •  Stump  v.  Beatty,  8  Dana,  14. 
A  warning  order  is  constructive  notice  to  a 
non-resident  of  the  pendency  of  the  suit. 
Chiles  V.  Boon,  3  B.  Mon.  82. 

In  New  Jersey,  where  any  of  the  defend- 
ants reside  in  the  State,  and  are  served  with 
process,  it  is  not  necessary,  unless  under 
special  circumstances,  that  the  order  for  the 
appearance  of  absent  defendants  should  be 
published  in  any  newspaper  out  of  the  State. 
Foreign  publication  is  required  only  where 
all  of  the  defendants  reside  out  of  the  State. 
Wetmorev.  Dyer,  1  Green  Ch.  386;  Oram  v. 
Dennison,  2  iBeasley  (N.  .1.),  438.  [See 
where  substituted  service  by  pid)lication  was 
held  good,  although  the  defendant  was  a 
resident  of  the  State.  Equitable  Life  Assur- 
ance Society  v.  Laird,  9  C.  E.  Green,  319.] 

A  decree  against  non-resident  defendants 
upon  whom  process  has  not  been  served,  or 
proof  of  publication  made,  is  erroneous. 
Gale  V.  Clark,  4  Bibb,  415.  But  a  decree 
regiUarly  made  against  absent  defendants, 
will  not  be  set  aside  of  course,  on  their  coming 
in  and  answering,  nor  unless  the  justice  of 
the  case  requires  it.  Dunlap  v.  M'Elvov,  3 
Lift.  269  ;  see  Pike  i;.  McBratney,  15  'ill. 
314. 

In  New  York,  where  a  defendant  is  pro- 
ceeded against  as  an  absentee,  he  is  entitled 
of  course  without  an  atlidavit  of  merits,  at 
any  time  before  a  sale  under  the  decree,  to 
come  in  and  make  his  defence,  if  he  has  any, 
upon  pa}-ment  of  such  cost  as  the  Court  may 
deem  reasonable.  Jermain  v.  Langdon,  8 
Paige,  41;  Evarts  v.  Beeker,  8  Paige,  500. 

Ill  such  a  case  it  is  not  necessary  to  vacate 
the  decree  in  the  first  instance;   the  decree 


may  be  permitted  to  stand  until  the  validity 
of  the  defendant's  defence  is  ascertained,  and 
proceedings  for  this  purpose  may  be  had  in 
the  same  manner  as  if  the  decree  had  been 
opened  or  vacated.  Jermain  v.  Langdon,  ubi 
supra. 

Where  a  defendant,  who  has  a  fixed  and 
notorious  domicile  within  the  State,  is  pro- 
ceeded against  as  an  absentee,  it  is  irregular, 
and  if  he  applies  the  first  opportunity  after 
he  has  notice  of  the  proceedings  against  him 
and  before  a  sale  under  the  decree,  he  will  be 
let  in  to  defend  of  course,  and  without  costs. 
Jennain  v.  Langdon,  8  Paige,  41;  Evarts  v. 
Beeker,  ib.  506. 

In  order  to  obtain  a  decree  against  a  non- 
resident defendant  who  does  not  appear,  and 
who  has  not  been  personally  served  with  pro- 
cess, the  report  of  a  Master  as  to  the  truth  of 
the  allegations  contained  in  the  bill  is  ne- 
cessary.    Corning  v.  Baxter,  6  Paige,  178. 

In"Erickson  v.  Nesmith,  40  N.  II.  371, 
377,  Sargent  J.  said:  "We  find  in  all  the 
elementary  books,  rules  for  making  extraor- 
dinary or  substituted  service  on  parties  out 
of  the  jurisdiction,  but  upon  examination,  we 
find  that  the  statutes  authorizing  such  service 
have  reference  to  those  called  absentees,  who 
have  a  legal  residence  in  the  State  or  country 
where  the  cause  is  pending,  but  who  have 
left  to  avoid  personal  service  or  for  some 
other  cause,  but  who  are  still  considered  as 
inhabitants  of  such  State  or  country,  and 
where  service  on  the  attorney  or  agent  of  the 
party  is  held  to  be  good  service  on  the  prin- 
cipal, under  the  peculiar  circumstances  of  the 
case.  See  Jermain  v.  Langdon,  8  Paige,  41; 
Evarts  V.  Beeker,  8  Paige,  500.  But  where 
no  attachment  of  property  has  been  made  with- 
in the  jurisdiction,  and  where  the  Court  can 
make  no  actual  service  of  process,  and  where 
the  party  residing  in  another  State  refuses  to 
submit  to  the  jurisdiction  of  the  Court,  we 
know  of  no  way  to  acquire  such  jurisdiction 
over  the  person.  A  statute  could  not  give  it 
any  more  than  a  rule  of  Court.  The  legisla- 
ture have  no  more  jurisdiction  to  make  laws 
for  the  inhabitants  of  other  States,  while 
remaining  there,  than  the  Court  has  to  exe- 
cute them  upon  such  inhabitants.  Bissell  v. 
Briggs,  9  Mass.  468;  Kangley  j\  Webster,  11 
N.  H.  299,  and  cases  cited.  This  subject  has 
recently  been  pretty  fully  considered  by  the 
Supreme  Court  of  the  United  States  in  Bald 
win  V.  Hale,  1  Wallace  U.  S.  2:!2,  and  Bald- 
win V.  Bank  of  Newbury,  1  Wallace  U.  S. 
234,  and  by  this  Court  in  IJank  v.  Butler,  45 
N.  H.  236,"  2-39."  See  Stephenson  v.  Davis, 
56  Maine,  75,  76 ;  Spurr  v.  Scoville,  3  Cush. 
578;  ante,  149,  note.  [See  now  Pennoyer  u. 
Neff,  95  U.  S.  714,  where  the  subject  is  fully 
considered  in  a  very  able  opinion  by  Ml. 
Justice  Field.] 
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like  the  Act,  authorize  the  bill  to  be  taken  pro  confesso  at  once.  The 
Order,  however,  dispenses  with  the  necessity  of  having  the  notice 
posted  up  at  the  Royal  Exchange,  or  affixed  to  the  door  of  the  parish 
church.  It  is  as  follows  :  "  Where  the  Court  is  satisfied,  by  sufficient 
evidence,  that  any  defendant  has  been  within  the  jurisdiction  of  the 
Court,  at  some  time,  not  more  than  two  years  ^  before  the  Ijill  was  filed, 
and  that  such  defendant  is  beyond  the  seas,  or  that  upon  inquiry  at  his 
usual  place  of  abode  (if  he  had  any) ,  or  at  any  other  place  or  places 
where,  at  the  time  when  the  bill  was  filed,  he  might  probably  have  been 
met  with,  he  could  not  be  found,  so  as  to  be  served  with  a  copy  of  the 
bill  under  the  statute  15  &  16  Vic.  c.  86,  §  3,  and  that,  in  either  case, 
there  is  just  ground  to  believe  that  such  defendant  has  gone  out  of  the 
realm, ^  or  otherwise  absconded  to  avoid  being  served  with  such  copy 
of  the  bill  or  with  other  process,^  the  Court  may  order  that  such  defend- 
ant do  appear  at  a  certain  day,  to  be  named  in  the  order ;  and  a  copy 
of  such  order,  together  with  a  notice  to  the  effect  set  forth  at  the  end  of 
this  rule,  may,  within  fourteen  da3's  after  such  order  made,  be  inserted 
in  the  '  London  Gazette,'  and  be  otherwise  published  as  the  Court  shall 
direct ;  and  where  the  defendant  does  not  appear  within  the  time  limited 
by  such  order,  or  within  such  further  time  as  the  Court  ma}'  ai52)oint, 
there,  on  proof  made  of  such  publication  of  the  said  order,  the  Court 
may  order  an  appearance  to  be  entered  for  the  defendant,  on  the  appli- 
cation of  the  plaintiff." 

The  notice  referred  to  in  the  rule  is  in  the  following  terms  :  Notice. 
"A.  B.,  take  notice,  that  if  you  do  not  appear  pursuant  to  the  above 
order,  the  plaintiflf  may  enter  an  appearance  for  you,  and  the  Court 
may  afterwards  grant  to  the  plaintiff  such  relief  as  he  ma}'  appear  to 
be  entitled  to  on  his  own  showing."  * 

Application  under  the  General  Order  is  made  by  an  ex  parte  motion,* 
supported  by  an  affidavit  or  affidavits,  which  should  follow  the  language 
of  the  General  Order  as  far  as  possible.^  One  calendar  month  from  the 
date  of  the  order  is  generally  limited  as  the  time  for  appearance  ;  the 
limitation  of  time  within  which  the  advertisements  of  the  order  in  any 
newspapers,  other  than  the  "  London  Gazette,"  ai'e  to  be  inserted, 
is  optional ;  and  they  all  may  be  *  directed  to  be  inserted  within  *460 
fom-teen  days.-'  The  subsequent  order  is  also  made  upon  an  ex 
parte  motion,^  supported  by  the  production  of  the  Gazette,  and  any 

1  Thurlow  V.  Treeby,  27  Beav.  624.  6  For  form  of  affidavit,  see  Vol.  III. 

2  It  is  not  necessary  to  show  that  he  has  1  Seton,  1248,  1249.  If  the  advertise- 
abseonded  to  avoid  service  in  tlie  particular  ments  cannot  be  inserted  within  fourteen 
suit.  Barton  v.  Whitcombe,  16  Beav.  205;  days,  the  Court  will  extend  the  tinio. 
17  Jur.  81;  Allen  v.  Loder,  15  Jur.  420,  V.  Di'cker  v.  Clarke,  11  W.  U.  870,  V.  C  K. 
C.  Ld.  C.  As  to  the  propriety  of  limiting,  by  the  order, 

3  Cope  V.  Russell,  2  Phil.  404;  12  Jur.  a  time  to  answer,  see  Braithwaite's  Pr. 
105;  and  see  Oosse  v.  Crosse,  6  Jur.  N.  S.  336,  n. 

369;  8  VV.  R.  338,  V.  C.  K.  '^  Hawkins  v.  Gathercole,   3d   Nov.,  1851, 

*  Ord.  X.  6.    For  form  of  order,  see  Seton,  cited  1  Smith's  Pr.  380.    For  form  of  mo- 

1248,  No.  3.  tiou  paper,  see  Vol.  III. 
fi  i^or  form  of  motion  paper,  see  Vol.  III. 
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newspapers  in  which  the  former  order  has  been  inserted,  and  of  the 
Record  and  Writ  Clerk's  certificate  that  no  appearance  has  been 
entered. 


Section  III.  —  Proceedings  bi/  the  Plaintiff",  where  service  of  the   Copy  of 
the  Bill  has  been  effected. 

If  the  defendant  (not  behig  an  infant,  or  a  person  of  unsound  mind) 
neglects  to  appear,  within  the  time  mentioned  in  the  indorsement 
thereon,  to  a  biU  which  has  been  dul}'  served  on  him  within  the  jurisdic- 
tion of  the  Court,  an  appearance  may  be  entered  for  him  on  the  applica- 
tion of  the  plaintiff ;  ^  or  the  plaintiff"  may  (though  this  is  now  an  unusual 
course)*  compel  him,  l\v  attachment  or  other  process,  to  appear. 

Where  the  bill  has  been  served  out  of  the  jurisdiction,  and  the  de- 
fendant has  not  entered  an  appearance  within  the  time  allowed  by  the 
special  order  under  which  the  service  was  effected,  an  ex  parte  applica- 
tion, by  motion  for  leave  to  enter  an  appearance  for  him,  must  be  made 
by  the  plaintiff".*  The  application  must  be  su{)ported  by  an  affidavit  of 
due  service  of  the  cop}'  of  the  bill  and  copy  of  the  order,  and  by  the 
Record  and  Writ  Clerk's  certificate  of  no  appearance  having  been 
entered  b}'  the  defendant ;  ®  and  the  Court  may  proceed  on  such  service 
as  if  duly  made  within  the  jurisdiction.'' 

If  the  bill  has  been  served  withui  the  jurisdiction,  it  is  provided  by 
the  General  Order, ^  that  where  any  defendant,  not  appearing  to  be  an 
infant  or  a  person  of  weak  or  unsound  mind  unable  of  himself  to  defend 
the  suit,®  is,  when  within  the  jurisdiction  of  the  Court,  duly  served  with 
a  copy  of  the  bill  under  the  statute  15  &  16  Vic.  c.  86,  §  3,  and  refuses 
or  neglects  to  appear  thereto  within  eight  days  after  such  service,  the 
plaintiff"  may,  after  the  expiration  of  such  eight  days,^°  and  witliin 
*461  three  weeks  ^^  from  the  time  of  such  *  service,  apply  to  the 
Record  and  Writ  Clerk  to  enter  an  appearance  for  such  defend- 
ant ;  and  no  appearance  having  been  entered,  the  Record  and  Writ 
Clerk  is  to  enter  such  appearance  accordingly,  upon  being  satisfied,  by 
affidavit,  that  the  cop3'  of  the  bill  was  dul}'  served.  And  after  the  ex- 
piration of  such  three  weeks,  or  after  the  time  allowed  to  such  defend- 

«  Ord.  X.  3,  4.     [A  formal  entry  of  ap-  7  4  &  5  \\\\\_  jy.  c.  82,  §  ]. 

pearance  has,  througliout  the  United   States,  8  Qrd.  X.  4. 

ceased  to  be  important,  because  service  on  a  9  An   appearance   by   the   plaintiff  for  a 

defendant  of  notice  to  appear  is  made  equiva-  person  thus  incapacitated  is  irrej^ular  and  of 

lent  to  actual  appearance      Sweeny  t'.  Coffin,  no  vafiditv.     Ord.  X.  5:    Leese  i'.  Knitcht,  8 

1  Dill.  7.5:    Fowlkcs    v.  Webber,   8    Humph.  Jur.  N.  S"  1006;  10  W.  K.  711,  V.  C.  K. 
630;  Pujisley  v.  I'reedman's  Sav.  &  Tr.  Co.,  i''  The  day  of  service   is  excluded  in  the 

2  Tenn   Cli.  1;J8.     See  infra^  .5-16.]  computation    of   the  eight   davs   and  three 

*  Hackwood  v.  Lockerbv,  7  De  G.,  M.  &  weeks.     15  &  16  Vic.  c.   86,  "Sched. ;   Ord. 

G.  238:   and  ^tm post,  p.  462.  XXX VIL  9. 

5  For  form  of  motion  paper,  see  Vol.  III.  n  Where  the  plaintiff  accidentally  omit- 

8  4  &  5  Will.  IV.   c.  82,   §  1  ;    Ord.  X.  7  ted  to  enter  the  ap|)earance,  the  Court  ex- 

(4).     For  form  of  order  to  enter  appearance,  tended  the  time.      Clarkson   v.  Eldridge,  8 

Bce  Seton.  1248,  Xo.  2;  and  for  form  of  affi-  W.  K.  466,  V.  C  K. 

davit,  see  Vol.  111. 
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ant  for  api:)earing  has  expired,  in  any  case  in  which  tlie  Record  and 
Writ  Clerk  is  not  thereby  required  to  enter  such  appearance,  the  plain- 
tiff ma}'  apply  to  the  Court  for  leave  to  enter  such  appearance  for  such 
defendant ;  and  the  Court,  being  satisfied  that  the  copy  of  the  bill  was 
duly  served,  and  that  no  appearance  has  been  entered  for  such  defend- 
ant, nia}',  if  it  so  thinks  fit,  order  the  same  accordingl}'. 

Service  of  an  amended  bill,  on  the  solicitor  of  a  defendant,  who  has 
appeared  to  the  original  bill,^  is  due  service  within  the  meaning  of  the 
General  Order  above  referred  to,  whether  the  defendant,  at  the  time  of 
such  service  is,  or  is  not,  within  the  jurisdiction  ;  -  and  the  order  a[)plies 
where  an  order  to  revive  has  been  served  on  a  new  defendant ;  ^  it  also 
applies  where  substituted  service  has  been  effected,  under  an  order  ob- 
tained for  that  purpose.* 

An  application  for  leave  to  enter  an  appearance,  where  the  three 
weeks  have  expired,  or  the  bill  has  not  in  the  opinion  of  the  Record 
and  Writ  Clerk  been  duly  served,  may  be  made  by  ex  parte  motion  to 
the  Court,  or  by  ex  parte  summons  at  Chambei's,  supported,  in  cither 
case,  by  an  affidavit  of  service,"^  and  by  the  Record  and  Writ  Clerk's 
certificate  that  no  appearance  has  been  entered  by  the  defendant ;  this 
certificate  should  bear  even  date  with  the  application,  but  should  be  be- 
spoken the  da}^  before. **  The  order  is  drawn  up  by  the  Registrar.'^  If 
an}'  delay  in  making  the  application  is  not  satisfactorily  explained,  the 
Court  or  Judge  may  require  notice  of  the  motion  to  be  given  to  tlie  de- 
fendant, or  the  biU  to  be  re-served ;  *  and  in  such  a  case,  an  order  has 
been  made  giving  leave  to  enter  an  a^^pearance  at  the  expiration 
of  ten  da3's  unless  the  defendant  *  appeared  in  the  mean  time,  on  *462 
the  plaintiff  undertaking  to  serve  the  defendant  with  the  order 
within  six  days.-' 

Where  a  bill  was  filed  against  an  officer  of  the  Crown,  who  refused 
to  enter  an  appearance,  on  the  ground  that  the  Court  had  no  jurisdic- 
tion to  entertain  the  suit,  leave  was  given  to  enter  an  appearance  for 
hun.^ 

An  appearance  by  the  plaintiff  for  the  defendant  is  entered  by  fill- 

1  Under  Ord.  IX.  21;  see  ante,  p.  447.  ^  For  forms  of   motion  paper,  summons, 

2  Ziilueta  V.  Vinent,  3  M'N.  &  G.  246;  15      and  affidavit,  see  Vol.  III. 

Jur.  277,  overruling  Marquis  of  Hertford  u.  6  Braithwaite's  Pr.  ;JS4.     A  fee  of4.f.,  Iiy 

Suisse,  13  Sim.  489;  9  Jur.  1001;     Sewell  «.  a    Chancery    fee   fund   stamp,   is   payable; 

Godden,  1  De  G.  &  S.  12fi;  11  Jur.  2(50;  and  Kegul.  to  OVd.  Sched.  4. 

see  Steele  v.  Gordon,  3  W.  R.  1.58.  V.  C.  K.  '  For  form,  .see  Seton,  1247,  No.  1. 

As  to  appearance   to  an   amended  bill,   see  8  Kadford  v.  Roberts,  2  Hare.  90;  6  Jur. 

Index,  Appearance;  and    Chap.  XIII.,  Ap-  1080;    Morgan  v.  Morj^an,  1  Col.  228;    Kd- 

pearance;   and  also   Braithwaite's   Manual,  motids  r.  Nichol,  6  Beav.  334 ;  Bradsto<k   r. 

159.  Whatlv.  7  Beav.  340;  Totty  v.   Iiif,'lcbv.  lY.. 

8  Forster  v.  Menzies,  16  Beav.  568;   17  591;  Walker  v.  Hurst,   13  tJim.  490;   9"  Jur. 

Jur.  657;  Cross  r.  Thomas,  16  Beav.   592;  1002;  Devenish  v.  Devcnish,  7  Jur.   841,  L. 

17  Jur.  336.     It  is  not,   however,   usual,  in  C;  Bointon  v.   Parkinson,  ii.  367.  V.  C.  K. 

practice,  for  the  plaintiff  to  enter  an  appear-  B. ;  and  see  Burton  v.  Tebbutt,  1  W.  N.  208, 

ance,  I)v  default,  in  such  a  case.  V.  C.  S. 

4  Wilcoxon  V.  Wilkins,  9  Jur.  N.  S.  742  ;  i  Husham  r.  Dixon,  1  Y.  &  C.  C.  C.  203  ; 

11  W.   R.   868.   M.   R.;    but   see   Dickers.  and  see  cases,  i6.  n. 

Clarke,  11  W.  R.  705,  V.  C.  K.  2  Felkin  v.  Lord  Herbert,  1  Ur.  &  S.  608; 

8  Jur.  8  N.  S.  90. 
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ing  up  a  prcEclpe,^  and  leaving  the  same  with  the  Record  and  "Writ 
Clerk,  together  with  an  office  copy  of  the  aflidavit  of  service,*  or,  if 
special  leave  has  been  obtained,  the  order  authorizing  the  appearance 
to  be  entered.  Any  number  of  defendants  may  be  included  in  one 
prcecipe.^  The  plaintiff  need  not  give  notice  of  having  entered  the 
appearance.® 

If,  hoT\ever,  the  plaintiff  does  not  choose  himself  to  enter  an  appear- 
ance for  the  defendant,  it  Avas  formerly  competent  for  him  to  proceed, 
as  of  course,  to  compel  the  defendant,  by  attachment,  to  appear ;  ^  but 
this  cannot  now  be  done  without  a  special  order  of  the  Court,*  and  the 
practice  is  virtuallj'  abolished.^ 

As,  however,  the  practice  of  compelling  appearance  by  attachment  is 
not  absolutel}-  abolished,  it  will  be  convenient  here  to  state  the  mode  of 
prosecuting  a  contempt.  A  suitor  i^rosecuting  a  contempt,  must  use 
his  best  endeavor  to  procure  each  process  to  be  dul}'  served  and  exe- 
cuted upon  the  part}'  prosecuted :  otherwise  he  will  lose  the  benefit  of 
the  process  returned,  and  have  to  pay  the  costs  ;  ^°  he  must  not  make 
out  process  into  a  count}'  in  which  he  knows  that  the  party  prosecuted 
is  not ;  "  but  he  may  abandon  any  unexecuted  process  he  has  issued, 

and  issue  fresh  process,  if  otherwise  in  a  position  so  to  do.^^ 
*463  *It  seems  that  in  ordinary  cases  a  plaintiff  may,  at  the  same 
time,  sue  out  two  or  more  attachments  against  the  same  defend- 
ant into  different  counties  ;  but  only  one  of  them  must  be  executed ; 
otherwise  the  party  would  be  liable  to  an  action.  Thus,  where  a  de- 
fendant being  in  contempt,  the  plaintiff  sued  an  attachment  into  Kent, 
and  another  into  London,  and  arrested  the  defendant  upon  each :  upon 
this  being  shown  to  the  Court,  costs  were  ordered  to  be  taxed  by  the 
Master,  for  the  irregularity  and  vexation  ;  but,  in  regard  that  the  plain- 
tiff was  poor,  the  Court,  upon  his  motion,  ordered  the  costs  to  be  paid 
the  defendant,  out  of  a  sum  of  GOOZ.  decreed  to  the  plaintiff,  and  resting 
in  Court ;  and  the  defendant  was  set  at  liberty,  without  entering  his 

8  For  form,  see  Vol.  III.  general  mode  of  compelling  obedience  to  the 

■*  For  form,  see  Vol.  IIL     As  to  the  costs  orders  of  the  Court,  is  by  attachment.    Mat- 

of  such  appearance,  see  Ord.  XL.  15;  and  as  ter  of  O'Keillys,  2  Hotran,    20.     It  always 

to  a  subsequent  appearance  by  the  defendant,  rests  in  the  sound  discretion   of  the  Court, 

see  Ord.  X.  it,  post,  p.  479.  whether  the  rule  for  an  attachment  shall  be 

5  Braithwaite's  Pr.    :i2r>.     The  following  absolute  or  «/«(',  though  the  latter  is  tlie  usual 

fees    are    payable,    in    Chancery    fee    fund  and  safer  course.     Matter  of   Vanderbilt,  4 

stamps,    ou    entering    appearances:    if    not  John.  Ch.  58. 

more  than  three   defendants,    7s. ;    if    more  8  Ord.  X.  10.     The  application  will  be  re- 

than  three,   and  not  exceeding  six  defend-  fused,  unless  the  plaintiff  can   show  a  suffi- 

ants,  14*.  ;  and  the  same  proportion  for  every  cient    n-ason    for   adopting    this    course   of 

like  number  of  defendants.     Kegul.  to  Ord.  proceeding,     llackwood  v.  Lockerby,   7  De 

Sched.  4.     In  this  computation,  husband  and  G.,  M.  &  G.  238. 

wife  are  regarded  as   one  person.      Braith-  9  Per  V.  C.   Kinderslev,  Felkin  v.  Lord 

waite's  Pr.  325.  Herbert,  1  Dr.  &  S.  608;  S"  Jur.  N.  S.  90. 

8  Braithwaite's  Pr.  3-37.     If  the  appear-  w  Ord.  XXX.  1. 

ance  is,  by  mistake,  entered  by  the  plaintiff's  ^  Boschetti  v.  Power,  8  Beav.  180,  184; 

solicitor,  as  if  concerned  for  the  defendant,  Zulueta  v.  Vinent,  15  Beav.  273;  16  Jur.  631; 

it  may  be  withdrawn  and  entered  as  by  the  see,  however,  Hodgson  v.  Hodgson,  23  Beav. 

plamtiif;    see  il/itl. ;  and  post,   Chap.  XIH.,  604. 

Appearance.  l'-*  Andrews    v.    \yalton,     1     Phil.     619 ; 

7  Mussina  v.  Bartlett,  8  Porter,  277.     The  Braithwaite's  Pr.  147. 
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appearance  with  the  Registrar :  for  the  Court  said,  none  should  tuke 
advantage  of  his  own  wrong. ^ 

An  attachment  should  be  directed  to  the  sheriff  or  other  officer  of 
the  county  or  jurisdiction  wherein  the  party,  against  whom  the  writ  is 
issued,  is  likely  to  be  found. '^  If  the  defendant  resides  in  the  county 
palatine  of  Lancaster  or  of  Durham,  the  attachment  must  be  directed  to 
the  Chancellor  of  the  county  palatine,  or  his  deputy,  commanding  him 
to  issue  his  mandamus  to  the  sheriff  of  the  county  to  attach  the  party ; ' 
and,  to  enforce  obedience,  it  is  necessary  to  obtain  an  order  upon  the 
Chancellor  to  return  the  writ,  and  afterwards  an  order  upon  the  sheriff 
to  I'eturn  the  mandamus.*  Where  the  defendant  is  in  a  city  or  town 
that  is  a  county  in  itself,  the  writ  must  be  directed  to  the  sherilf  of  the 
county  of  the  city  or  town  ;  ^  and  if  the  party  is  already  in  prison,  the 
writ,  must,  nevertheless,  be  directed  to  the  sheriff:  who  will  lodge  it 
with  the  keeper  or  jailer,  as  a  detainer  against  such  party.® 

According  to  the  old  practice  of  the  Court,  an  attachment,  as  well  as 
all  other  process  of  contempt,  must  have  been  made  returnable  in  Term 
time  ; '  and  it  was  also  requisite,  where  it  was  intended  to  proceed  to  a 
sequestration,  or  to  take  a  bill  pro  confesso^  that  there  should  be  fifteen 
days  between  the  teste  (or  date)  and  the  return  of  the  writ :  unless  the 
defendant  lived  within  ten  miles  of  London,  in  which  case,  an  order 
might  be  obtained,  by  motion  or  petition  of  course,  to  make  the  several 
processes  returnable  immediately.*  With  the  view,  however,  to 
save  the  expense  of  *  the  order  for  a  writ  returnable  immediately,  *464 
in  a  town  cause,  and  also  to  get  rid  of  the  delay  in  the  process 
occasioned  by  that  proceeding,  it  is  provided  b}-  the  11  Geo.  IV.  &  1 
Will.  IV.  c.  36,  §  15,  rule  3,  "that  the  part}^  prosecuting  an}' contempt 
shall  be  at  liberty,  without  order,  to  sue  forth  the  several  writs  in  process 
of  contempt,  returnable  immediately,  in  case  the  party  in  contempt  re- 
sides or  is  in  London,  or  within  twenty  miles  thereof;  and  that,  in  other 
cases,  the  party  prosecuting  a  contempt  shall  be  at  libert}',  without 
order,  to  sue  forth  such  several  writs,  returnable  in  vacation,  provided 
that  there  be  fifteen  days  between  the  teste  and  the  return  of  each  of 
such  writs."  ^  The  effect  of  this  provision  is,  to  extend  the  power  of 
issuing  attachments,  and  other  process,  returnable  in  vacation,  to  all 
cases  :  with  the  restriction,  that  where  the  part}-  resides  above  twenty 
miles  from  London,  there  shall  be  fifteen  days  between  the  teste  and  the 

1  Wyatt's  Pr.  48.  as  would  otherwise  have  been  directed  to  the 

2  Braithwaite's  Pr.  158.  In  London,  where  Lord  Warden  of  the  Cinque  Ports,  i.s  directed 
there  are  two  sheriffs,  if  one  of  them  is  an  in-      to  the  Sheriff  of  Kent. 

terested  party,  the  writ  should  be  directed  to  6  Trotter  v.   Trotter,   Jac.   533;   and   see 

the  other;  aiid  where  both,  or  the  sole  sheriff  post,  p.  ■tGK.     For  forms  of  directions  of  writs, 

in  othei'  cases,  are  interested,  it  should  be  di-  6ee  Vol.  HI. 

rectcd  to  the  coroner,     //a  151.     For  forms  of  ''  Hinde,  100. 

directions  of  writs,  see  Vol.  HL  *  Ibid. 

3  Hraithwaite's  Pr.  159;  and  see  form  in  i  Braithwaite's  Manual,  199;  Wroe  v. 
Vol.  HL  Clapton,  IG  Sim.   183;  12  Jur.  321;  Setou, 

*  See  post,  p.  470.  1231. 

6  Since  the  18  &  19  Vic.  c.  48,  such  process 
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return  ;  and  to  permit  such  process  to  be  issued  without  a  previous 
order  to  that  etiect. 

It  is  to  be  observed,  that  where  an  attachment  is  issued  not  return- 
able immediate!}-,  but  of  which  the  return  must  take  place  in  Term  time, 
it  must  still,  as  before,  be  made  returnable  on  a  general  return  day  ; 
thus,  when  the  last  of  the  fifteen  days  required  by  the  above  rule  of  the 
11  Geo.  IV.  &  1  AVill.  IV.  c.  36,  falls  in  Term  time,  the  attachment 
must  be  made  returnable  on  one  of  the  general  return  days  of  the  Term 
occurring  after  the  expiration  of  the  fifteen  days.^  It  was  formerly  con- 
sidered, that  an  attachment  could  not  have  a  longer  return  than  the 
last  return  of  the  Term  following  that  in  which  it  was  tested ;  if  made 
returnable  "  immediateh,"  it  was  onl}-  in  force  until  such  last  return  of 
the  following  Term  ;  and  if  executed  afterwards,  its  execution  was  liable 
to  be  discharged  for  irregularity ;  but  it  appears  that  there  is  now  no 
such  rule  in  practice.^ 

A  writ  of  attachment  is  made  out  b}'  the  solicitor  or  party  prosecuting 
the  contemj^t,^  who  must  indorse  the  name  and  place. of  business  or 
residence,  and  address  for  service  (if  an}')  thereon,  as  in  the  case  of 
other  proceedings.^ 

The  form  of  the  writ  is  in  all  cases  the  same  ;  but  it  must  bear  an 
indorsement,  stating  the  particular  nature  of  the  contempt  in  respect 
of  which  it  is  issued.®  The  names  of  three,  but  not  more,  persons  can 
be  inserted  in  one  writ.  The  writ  must  be  tested  on  the  day  on 
*465  which  it  is  issued  ;  it  is  sealed  at  the  Record  and  Writ  *  Clerks' 
Office ;  and  the  seal  will  be  affixed,  on  the  Clerk  of  Records  and 
Writs  being  satisfied  that  the  writ  is  correct  in  form,  and  that  the  per- 
son presenting  the  same  is,  according  to  the  course  and  practice  of  the 
Court,  entitled  to  sue  out  the  same.^  The  attachment  is  considered  as 
sealed  the  first  moment  of  the  da}^  on  which  it  issues.^ 

Before  the  writ  will  be  sealed,  a  prcecipe^  stating  the  nature  of  the 
contempt  in  respect  of  which  it  is  issued,  must  be  entered  with  the 
Registrar,  and  left  at  the  Record  and  Writ  Clerks'  Office.  In  order  to 
enter  the  prcBcipe^  two  copies  of  it  are  prepared ;  and  upon  one  being 
left  with  the  Clerk  at  the  entering  seat,  in  the  Registrar's  Office,  the 
other  will  be  marked  b}'  him  as  entered  ;  and  the  latter  copy  must  be 
filed  with  the  Record  and  Writ  Clerk  at  the  time  the  writ  is  sealed.^ 

The  manner  in  which  ])oth  original  and  amended  bills  are  filed  has 
before  been  stated ;  *  and  under  no  circumstances  can  an  attachment  be 

2  Seton,  1231  ;  Braithwaite's  Pr.  153.  For  6  Qrd   III.  2,  5;  ante,  pp.  453-455. 

list  of  f^t-neral  return  days,  see  Vol.  IIL  6  Braithwaite's  Pr.  159.     For  forms  of  in- 

8  Wroe  V.  Clayton,  10  Sim.   183;  12  Jur.  dorsement.«,  see  Vol.  III. 

331.                       "                            ,  1  Ord.  L  37. 

■*  Ord.  III.   1.     Tills  writ  mus't  be  either  -  Stephens  v.  Neale,  1  Mad.  550. 

written  or  printed  on  parchment;  and  should  3  Smith  v.  Thompson,  4  Mad.  179;  Ord.  I. 

have  a  left-hand  margin  of  sufficient  width  18;  Braithwaite's    Pr.    161.      For  forms   of 

to  admit  of  the  stamp,  and  the   official  seal;  /yccecj/jc,  see  Vol.  III. 

the  writ  must  be  stamped  with  a  Chancery  fee  ■*  Ante,  pp.  398,  399,  422. 
fund  stamp  of  5^'.     liegul.  to  Ord.  Sched.  4; 
Braithwaite's  Pr.  133. 
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issiHMl  for  want  of  appearance  or  answer,  unless  the  bill  be  regularly 
liled/' 

A  writ  of  attachment,  for  want  of  appearance,  is  indorsed,  "  By  the 
Court:  For  not  appearing  at  the  suit  of  A.  B.,  complainant,"  or  as  the 
case  ma}'  be  ;  •*  and  it  will  be;  sealed  at  the  Record  and  Wiit  Clerks' 
Office,  upon  production  of  the  order  authorizing  the  issue  of  the  writ ; '  if 
it  appears  to  the  Clerk  of  Records  and  Writs  that  no  appearance  has  been 
entered  for  the  defendant.^  Before  the  writ  is  sealed,  a  prcecipe  must 
be  entered  with  the  Registrar,  and  left  in  the  manner  before  explained." 

It  is  particularly  requisite  that  the  rule,  that  a  suitor  prosecuting  a 
contempt,  shall  use  his  best  endeavor  to  procure  process  to  be  duly 
served,'"  should  be  attended  to  in  cases  where  it  is  intended  to  proceed 
to  take  a  bill  pro  confesso,  against  a  defendant  in  contempt  for  want  of 
an  answer :  for,  by  the  General  Orders,  it  is  necessaiy  that  the  plaintiff 
should  have  exerted  due  diligence  to  procure  the  execution  of  the  writ 
of  attachment,  in  order  that  he  may  proceed,  under  these  Orders, 
against  the  defendant  as  having  absconded. '^  And  if  the  plaintiff  does 
not  proceed  under  the  last-mentioned  Orders,  then,  for  the  purpose  of 
obtaining  a  writ  of  sequestration,  immediately  upon  the  return 
b}'  the  sherifl'  of  mm  *est  inventus  to  the  attachment,  an  affidavit  *4G6 
must  be  made,  that  "  due  diligence  was  used  to  ascertain  where 
such  defendant  was  at  the  time  of  issuing  the  writ,  and  in  endeavoring 
to  apprehend  him  under  the  same,  and  that  the  person  suing  forth  such 
writ  veril}'  believed,  at  the  time  of  suing  forth  the  same,  that  such  de- 
fendant was  in  the  count}'  into  which  such  writ  was  issued."  ^ 

The  first  thing  to  be  done,  after  an  attachment  has  been  issued,  is  to 
deliver  it  to  the  sheriff  or  other  officer  to  whom  it  is  directed ;  and  it  is 
to  be  observed,  that  although  it  is  directed  to  the  sheriff,  it  ma}'  be  de- 
livered to  the  under-sheriff,  by  whom  all  the  duties  of  the  sheriff  which 
do  not  require  his  personal  presence  are  usuall}'  executed,  or  to  the 
deput^'-sherifr.-  The  sheriff  or  other  oflficer  to  whom  any  writ  is  directed 
or  delivered  ought,  with  all  speed  and  secrec}-,  to  execute  such  writ ;  ^ 
and  neither  he  nor  his  officers  can  dispute  the  authority  of  the  Court 
out  of  which  it  issues  ;  but  he  or  his  officers  are,  at  their  peril,  to  exe- 
cute the  same,  according  to  the  command  of  such  writ.* 

If  the  defendant  is  already  in  custody,  either  upon  a  criminal  sen- 

s  Leman  v.  Newnham,  1  Ves.  §§  51.53;  i  Ord.  XH.  6. 

Belt  Sup.  42;  Adamson  v.  Blackstock,  1  S.  &  2  Impey,  Off.  Sheriff,  -30.     By  3&  4  Will 

S.  118.  IV.  c.  42,  §  20,  the  sheriff  of  each  county  i? 

c  For  forms  of  indorsements,  see  Vol.  HI.  required  to  name  a  deputy  in  London  for  tlif 

7  Ord.  X.  10;  onYc,  p.  462.  receipt  of  writs,  {^antin^  warrants,   making 

8  Braithwaite's  Pr.  161.  returns,  and  acceptinj^  rules  and  orders  touch- 

9  Smith  V.  Thompson,  4  Mad.  179,  ante,  p.  m^  the  execution  of  jjrocess.  A  delivery  ol 
465.     For  form  of;;/cBa>e,  see  Vol.  HI.  a  writ   to  this  dei)uty  is  a  delivery  to  the 

i«  Ord.  XXX.  1.  sheriff.  Chitfy's  Arch.  16.  A  writ,  if  di- 
ll Ord.  XXII.  2.  Where  the  defendant  is  rected  to  the  ^'lierilfs  of  London,  is  left  at  the 
out  of  the  jurisdiction  the  attachment  need  not  Secondary's  Oflice,  Basiii{,'hall  Street ;  and  if 
be  issued;  see  Butler  v.  Matthews,  19  Beav.  to  the  Sheriff  of  Middlesex,  it  is  left  at  his 
549;  Hodgson  v.  Hodgson,  23  Beav.  604.  In  office  in  Red  Lion  Square, 
other  cases  an  affidavit  of  due  diligence  to  ^  Impey,  Off.  Sheriff,  45. 
execute  the  attachment  must  be  made.  *  ib.  33. 
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tence  or  civil  process,  no  fiulher  arrest  is  necessary  ;  but  the  sheriff 
must  give  notice  of  the  attachment  to  the  keeper  or  jailer  in  whose 
custody  the  defendant  is/ 

Although  all  writs  and  processes  are  ordinarily  directed  to  the  sheriffs, 
j-et  they  never  execute  the  same  themselves,  but  the  under-sheriffs 
usuall}'  make  out  their  warrants  to  their  bailiffs  or  officers  for  the  execu- 
tion of  such  writs  ;  ^  and  it  is  the  dut}'  of  such  bailiffs  or  other  officers 
to  execute  such  warrants  according  to  their  directions.  These  warrants 
must  be  made  according  to  the  nature  of  the  writ,  and  contain  the  sub- 
stance thereof,  and  be  made  out  in  the  high  sheriff's  name,  and  under 
the  seal  of  office/ 

The  warrant  must  be  had  before  the  arrest ;  or  the  arrest  will  be 
illegal,  and  the  party  aggrieved  may  have  his  action  for  false  imprison- 
ment, and  the  Court  will  direct  the  bail-bond  to  be  cancelled.^  The 
warrant  must  be :  "So  that  I  ma^-  have  his  bod}-  before  the  Queen,  in 
her  Court  of  Chancer^'." 

The  bailiff  or  officer  to  whom  the  warrant  is  directed  and  de- 
*4G7  livered  ought,  with  all  speed  and  secrecy,  to  execute  the  same  *ac- 
cording  as  it  commands  him  ;  and  he  is  bound  to  pursue  the 
effect  of  his  warrant.^  The  bailiff  of  a  hundred  may  execute  a  writ  out 
of  the  hundred  where  he  is  bailiff:  for  he  is  bailiff  all  the  count}-  over  ;  ^ 
it  must,  however,  be  within  the  county :  for  the  sheriff 's  bailiwick  ex- 
tends no  further.^  It  seems,  that  an  arrest  may  be  by  the  authorit}'  of 
the  bailiff,  though  his  be  not  the  hand  that  arrests,  nor  in  sight,  nor 
within  an}-  precise  distance  of  the  defendant :  it  is  sufficient  that  he  is 
arrested.* 

An  arrest  on  a  Sunda}-  is  absolutely  void.^  If,  however,  a  defend- 
ant arrested  on  a  Saturday-  escapes,  he  ma}'  be  retaken  on  a  Sunday : 
for  that  is  not  in  execution  of  the  process,  but  a  continuance  of  the 
former  imprisonment ;  ^  and  it  is  said,  that  a  person  may  be  arrested 
on  a  Sunday  on  the  Lord  Chancellor's  warrant,  or  an  order  of  commit- 
ment for  contempt :  for  he  is  considered  as  in  custody  from  the  time  of 
making  the  order,  and  the  warrant  is  directed  to  the  jailer  as  in  the 
nature  of  an  escape  warrant,''  under  which  it  has  been  held,  that  a 
defendant  may  be  retaken  on  the  Lord's-day.* 

The  bailiff  or  other  person  to  whom  the  execution  of  the  process  has 
been  intrusted  must,  as  soon  as  he  has  executed  the  warrant,  return  it, 

6  Seean^e,  p,  463.  6  29  Car.  II.  c.  7,   §   6;  Chittv's   Arch. 

6  Impey,  Off.  Slic-riff,  59 ;  Cliitty's  Arch.  611. 
609.  For  form  of  warrant,  see  Chittv's  Forms,  6  Impev,  Off.  Sheriff,  61;  Chitty's  Arch. 

350.  "  611,  n.  {d)\  ib.  691. 

"  Tmpey,  Off.  Sheriff,   59.     As  to  special  ^hx parte  Whitchurch,  1  Atk.  55;  see  1 

bailiffs,  see  Chittv's  Arch.  16,  609.  Anne,  st.  2,  c.  6,  §  1;  and  5  Anne,  c.  9,  §  3, 

8  4  Bac.  Abr.".500;  Hali  v.  Roche,  8T.  R.  whicli  cnaljle.s  the  Judge  of  any  Court  out  of 

187;  Chitty's  Arcli.  610.  -which  process  has  issued,  hy  virtue  of  which 

1  Inipey,  Off.  Sheriff,  45.  a   party  has  been  committed   to   prison   and 

*  /''•  46.  escapes    therefrom,    to    issue  a   warrant   for 

3  Hainniond  t'.  Taylor,  3  B.  &Ald.  4Q8;  his  reapprehensiou;  and  see  Hac.  Ab.  tit 
Chittv's  Arch.  612.  Escape,  E.  3;  Chittv's  Arch.  692. 

4  hiatch   V.    Archer,   Cowp.   65;  Chittv's  »  Inipey,  Off.  Slieriff,  Gl. 
Arch.  010.                      .           1          .           .  VI, 
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together  witli  his  answer  to  the  same,  to  the  shcrifT:  so  tliat  he  may  be 
read}'  to  certify  to  the  Court  how,  and  in  what  manner,  the  warrant  has 
been  executed,  when  called  upon." 

No  arrest  can  take  place  under  an  attachment  after  the  day  of  the 
return  of  the  writ ;  ^^  and  if  the  return  is  allowed  to  expire  before  any 
thing  is  done  upon  the  writ,  the  plaintiff  must  sue  out  another  attach- 
ment, but  will,  in  such  case,  be  allowed  the  costs  of  only  one  writ." 
This,  however,  nuist  be  understood  as  apph'ing  only  to  cases  where  the 
first  writ  has  not  been  delivered  to  the  sheriff:  for  after  delivery  to  the 
sheriff,  the  duty  of  executing  it  lies  upon  him,  and  he  must  make  his 
return  to  the  Court  accordinglj-. 

A  sheriff  or  other  officer  employed  to  make  an  arrest  under  an 
*  attachment  cannot  justify  breaking  doors  in  executing  the  pro-     *4G8 
cess  ;  ^  and  although  the  arrest  is  by  a  bailiff"  or  other  officer,  it 
is  considered  as  the  act  of  the  sheriff,  who  makes  his  return  accord- 
ingly. 

If  the  defendant  is  taken  on  an  attachment  for  want  of  appearance 
or  answer,  he  must  either  go  to  prison  for  safe  custody,  or  put  in  baU 
to  the  sheriff:  for  the  intent  of  the  arrest  being  only  to  compel  an  ap- 
pearance in  Court  at  the  return  of -the  writ,  or  an  answer  to  tlu;  inter- 
rogatories, that  purpose  is  equally  answered,  whether  the  sheriff  detains 
his  person,  or  takes  sufficient  secui'ity  for  his  appearance  or  answer.'^ 
The  sheriff,  ma}',  however,  if  he  pleases,  let  the  defendant  go  at  large 
without  an}'  sureties  ;  but  that  is  at  his  own  peril :  for,  after  once  tak- 
ing him,  the  sheriff  is  bound  to  keep  him  safely,  so  as  to  be  forthcom- 
ing in  Court. ^ 

The  method  of  putting  in  bail  to  the  sheriff  is  by  entering  into  abend 
or  obligation,  with  one  or  more  sureties,  to  insure  the  defendant's  ap- 
pearance at  the  return  of  the  writ :  which  obligation  is  called  a  bail- 
bond.^  The  statute  23  Hen.  VI.  c.  9,  having  prescribed  in  what  cases 
the  sheriff  may  take  a  bail-bond  in  actions  emanating  from  Courts  of 
Law,  and  prohibited  the  taking  a  bond  in  all  other  cases,  a  doubt  ap- 

9  Impey,  Off.  Sheriff,  46.  turn  cepi,  the  sheriff  rtiavbe  ordered  to  bnng 

10  lb.  5y.  in  the  body  ;  or  lie  may  sue  on  tlie  bail-bond. 

11  llarr.  by  Newl.  118.  If  the  sheriff  does  Binney's  case,  2  Bland,  99;  Deakins's  ca.se, 
not  receive  the  attachment  in  time  to  arrest  ib.  398. 

the  defendant  and  brinj;  him  into  the  Court  on  In  New  .Jersey,  when  an  attachment  for  a 

the  return  dav,  at  the  place  where  the  attach-  contempt  shall  be  served,  the  defenilant  shall 

ment  is  returnable,  he  should  not  arrest  him  be  retained  in  custody  tliercon,  to  answer  the 

thereon,  but  should  return  the  process  tarik.  exigency  of   the  writ,   until  the   return  day 

Stafford  V.  Brown,  4  Paige,  .360.     Where  the  thereof,   unless    he   shall,  with  one  suflicicnt 

sheriff  neglected  to  serve  an  attachment,  until  surety,  at  least,  give  bond,  in  the  penal  sum 

it  was  too  late  for  the  defendant  to  appear  at  of  five  hundred   dollars  to  the  plaintiff,  con- 

the  time  and  place  where  it  was  returnable,  the  ditioned  for  his  appearance  on  tiic  return-day 

Court  set  aside  the  arrest  of  the  defendant  of  the  attachment,  according  to  the  command 

thereon.     Ibid.  of  such  writ,    ami   that   lie   will   not   depart 

1*  See  Chitty's  Arch.  61.3.  thence  without  leave  of  tlie  Court.    Chancery 

2  3Bla.  Com.  290.  Rule,  133. 

8  iliii,  [lu  Tennessee,  the  proceedings  by  attach- 

4  Ibid.     Where  an  attachment  is  in  the  ment  to  compel  an  answer  are  regulatorl  by 

nature  of  mesne  process,  the  sheriff  may  take  statute.  Code,  §  4360  et  seq.;  Ch.  Rule,  VH.J 
bail  for  the  party's  appearance;  and  on  a  re- 
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pears  to  have  been  raised  whether  the  sheriff  has  or  has  not  a  right  to 
take  a  bail-bond  upon  attachments  issuing  out  of  the  Court  of  Chan- 
cery. But  this  question  has  been  set  at  rest  by  the  decision  of  the 
Court  of  Common  Pleas,  in  Morris  v.  Hayward,^  by  which  it  was  de- 
termined, that  a  sheriff  may  take  a  bail-bond  on  an  attachment  out  of 
Chancery,  but  that  he  is  not  compellable  to  do  so  ;  and  that  whether  a 
bail-bond  shall  be  taken  or  not  is  in  the  discretion  of  the  sheriff,  as 
regulated  by  the  practice  of  that  Court.  The  consequence  is,  that  an 
action  at  Law  will  not  lie  against  the  sheriff,  under  the  above-men- 
tioned statute,  for  refusing  to  take  bail  from  a  defendant,  arrested 
under  an  attachment  issuing  out  of  the  Court  of  Chancery.*^ 

The  practice  of  the  Court,  however,  seems  to  be,  that  where  a  party 
is  taken  upon  an  attachment  for  a  contempt,  he  may,  when  the  con- 
tempt is  of  a  bailable  nature,  on  paj-ment  of  the  costs,  which 
*469  are  13s.  8rf.,  be  admitted  to  bail,  by  entering  into  a  bail-bond  *  to 
the  plaintiff,  to  the  amount  of  40/.  himself,  with  two  sureties  in 
20?.  each,  to  appear  or  answer,  as  the  case  may  be,  at  the  return  of  the 
writ.^ 

It  is  to  be  observed,  however,  that  a  contempt  in  not  pajing  costs, 
or  in  not  obeying  a  decree  or  order,  is  not  of  a  bailable  nature  ;  and 
that  the  sheriff  cannot  take  bail  to  an  attachment  issued  on  that 
account.^ 

WTiere  a  sheriff,  having  taken  a  defendant  into  custody  upon  an  at- 
tachment, takes  bail  for  his  appearance,  he  may  assign  the  bail-bond  to 
the  plaintiff:  ^  who,  if  the  defendant  neglects  to  appear,  or  to  put  in  an 
answer,  may  put  the  bail-bond  in  suit  against  him.  If  the  attachment 
be  for  not  answering,  the  plaintiff  may  also  have  a  messenger  into  the 
county  where  the  defendant  lives,  to  arrest  the  defendant,  and  bring  up 
his  person  to  the  Court ;  which  is  the  more  effectual  way  of  proceed- 
ing.^ This,  however,  will  not  preclude  him  from  bringing  an  action,  at 
the  same  time,  upon  the  bail-bond,  against  the  defendant  and  his  sure- 
ties :  otherwise,  the  giving  a  bail-bond  would  be  quite  useless  ;  ^  and  it 
is  to  be  observed,  that  if  an  action  is  brought  on  the  bail-bond,  the  de- 
fendant cannot  obtain  an  order  to  restrain  the  plaintiff  from  proceeding 
in  it,  without  first  clearing  his  contempt.® 

All  processes  against  any  person,  directed  to  the  sheriff,  ought  to  be 
duly  and  truly  executed,  and  returned  into  the  Courts  out  of  which  they 
issued ; ''  and  all  returns,  although  made  by  the  under-sheriff,  yet  must 
be  made  in  the  name  of  the  high-sheriff,  and  his  name  must  be  put 

5  6  Taunt.  569;  and  see  Le-wns  v.  Morland,  8:  4  Jur.  N.  S.  250;  see  also  Sugdcn  v.  Hull, 
2  B.  &  Aid.  56;  Chitty's  Arch.  1709.  28  Beav.  263. 

6  Studd  V.  Acton,  i  H.  Bla.  468.  »  Anon.,  2  Atk.  507. 

1  Hinde,  106.  ■*  /i'"'/- ."  Cowdray  v.  Cross,  24  Beav.-445. 

2  Anon.'  Prec.  Cha.  331;  Cowdrav  v.  This  cannot  be  done"  where  the  attachment  is 
Cross,   24  Beav.  445.     The   liability  of  the       to  compel  appearance.     Ord.  X.  10. 

sheriff  for  an  escape,  is  the  loss  actually  sus-  *  Bcddali  v.  Patje,  2  Sim.  224. 

tainod;  and  the  Courtof  Chancery  willascer-  «  1  Turn.  &.  Vcu.  11.'). 

tain  the  amount.     Moore  v.  Moore,  25  Beav.  ^  Impey,  Off.  Sheriff,  333. 
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thereto,  or  the  return  is  void.*  Tlie  sherifT  must  also  return  truly,  uiul 
not  contrary  to  the  record  ;  if  he  does,  he  falsifies  all  his  proceedings." 
If  the  sheriff  takes  the  party  to  jail,  he  should  lose  no  time  in  so  doing : 
as  otherwise,  the  time  may  expire  within  which  tlie  j)laiutil!"  is  hound  to 
bring  up  the  defendant  to  answer  his  contempt.'*' 

The  return  ought  to  be  made  before  or  ni)on  the  day  of  return  named 
in  the  writ,  if  a  day  certain  is  named  ;  but  if  the  writ  be  returnable  on 
a  return  day  not  certain,  the  sheriff  need  not  return  it  till  the  quario 
post.^^  An  attachment  returnable  "immediately"  should  be  returned 
as  soon  as  it  is  executed  ;  but  it  is  in  force  till  the  last  return 
of  the  Term  foUewing  the  teste}"^  If  executed  after  *  that  time,  *47() 
it  is  liable  to  be  discharged  for  irregularity.  The  party  prose- 
cuting the  contempt,  however,  is  at  liberty  to  call  upon  the  sheriff,  by 
an  order,  for  his  return  to  an  attachment  returnable  immediately,  on 
the  tifth  day  after  it  is  put  into  the  sheriff's  hands.' 

If  the  sheriff  or  other  otliccr  does  not  make  his  return  of  the  writ 
directed  to  him,  the  Court  may  amerce  him.''  Tlie  amercements  are 
commonl}-  £5,  and  are  to  be  levied  by  being  estreated  into  the  Ex- 
chequer, or  by  process,  out  of  the  Petty  Bag,  to  the  succeeding  sheriff, 
to  levy  and  pay  them  into  the  TIanaper  ;  but  it  is  usual  to  give  the  sheriff 
a  day  for  that  pur[)ose  ;  and  if  he  do  not  by  that  time  return  the  writ, 
the  Court  will  set  the  amercement.^ 

The  general  course  of  proceeding,  however,  to  obtain  or  compel  the 
sheriff  to  return  an  attachment  is  as  follows :  The  party  i)rosecuting 
the  contempt  applies,  in  the  first  instance,  to  the  under-sheriff,  or 
deputy-sheriff.*  to  make  a  return  to  the  writ,  and  either  to  tile  it  at  the 
Record  and  ^yrit  Clerks'  Office,  or  to  hand  it  to  the  applicant.^  If  the. 
return  is  not  made,  the  party  obtains  an  oi-der  of  course,  on  motion,  or 
petition  at  the  Rolls,  directing  the  sheriff  forthwith  to  make  the  return.' 
This  order  is  served  on  either  the  sheriff,  imder-sheriff.  or  deputy- 
sheriff;"  and  if  it  be  not  obeyed,  the  party  obtains,  on  ex  parte  motion, 
an  order  nist^  that  the  sheriff  do,  in  six  days  after  personal  notice  of 
the  order,  return  the  writ,  or,  in  default,  stand  committed.®  This  order 
is  served  personally  on  the  sheriff ;  and  should  the  return  still  be  with- 
held, an  order  absolute  may  be  obtained,  on  ex  parte  motion,  supported 
by  affidavit  of  service  of  the  order  nisi,  and  of  no  return.*'     Where, 

8  Impev,  Off.  Sheriff,  334;  Chiftv's  Arch.  ^  Rraithwaite's  Pr.  289. 

gl9.           "  6  Seton,  1231.     In  Now  York,  the  officer 

9  Ihid.  [An  officer's  return  in  a  proceedinf^  executinp:  the  attachment  must  return  the 
m  Chancery  mav  be  impeached.  Leftwick  v.  same  by  the  return  day  specified  therein, 
Hamilton,  it  Hc'isk.  ;31i).]  without  any  previous  order  for  the  purpose. 

10  11  (loo.  IV.  &  1  Will.  IV.  c.  36,  §  15,  r.  In  case  of  default,  an  attachment  may  fortli- 
4;  Ord.  XII.  3.  with  issue  against  the  oflicer;  which  will  not 

11  Makepeice  v.  Dillon,  Fort.  363;  Impev,  be  bailable.  People  v.  Elmer,  3  Pai^e,  S.'i 
Off.  Sheriff,  333;  Braithwaite's  Pr.  289.      "  But  he  may  return  the  sanu'  at  any  time  dur- 

12  Seton,  1231;  Braithwaite's  Manual,  199.  ing  the  actual  sittin-  of  the  ('ourt  on  the  re- 

1  Braitiiwaite's  Pr.  289.  turn    day   thereof,    unless    he    is    specially 

2  (Jill).  Form.  Kom.  "0.                                        directed  by  the  Court  to  return  it  immediately. 
8  Ilarr.  by  Newl.  118.  

4  Ante,  p."  466.  ''  Antt,  p.  466,  n.  2. 
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however,  the  first  order  limits  a  time  for  the  sheriflf  to  return  the  writ 
upon  personal  service  of  the  order,  it  seems  that  he  may  be  attached : 
in  which  case  two  subsequent  orders  are  unnecessary.* 

AVhcre  an  attachment  has  been  issued  to  the  Chancellor  of  the  county 
palatine  of  Lancaster  or  Durham,  and  he  omits  to  return  the  writ,  a 
peremptory  order,  which  is  obtainable  on  motion  or  petition  of  course, 
must  be  made  upon  him  ^  to  return  it  within  a  certain  number  of 
*471  days  after  service  of  the  order:  upon  which,  if  *  he  returns 
"  that  he  hath  sent  his  mandate  to  the  slieritf,  who  hath  not  re- 
turned the  same,"  another  peremptory  order  may  be  oljtained,  in  tike 
manner,  to  the  sherift',  commanding  him,  within  a  ceg'tain  numbei  of 
days  after  service  of  the  order  upon  his  under-sheritf,  to  return  the 
mandate.^ 

Upon  an  attachment,  there  are  three  ordinary  returns:  (1.)  If  the 
defendant  cannot  be  arrested,  the  sheriff  returns  :  "  The  within-named 
A.  B.  is  not  found  in  my  bailiwick  ;  "  -  this  is  termed  a  non  est  inventus^ 
and  upon  this  return,  further  process  of  contempt  is  gi-ounded.  (2.)  If 
the  defendant  is  arrested,  but  the  sheriff  either  accepts  bail  for  his  ap- 
pearance or  keeps  him  in  his  own  custody,  he  returns :  "  I  have  at- 
tached the  within-named  A.  B.,  as  within  I  am  commanded,  whose 
body  I  have  ready  ;  "  this  is  called  a  cepi  corpus.^  (3.)  If  the  sheriff 
arrests  the  defendant,  and  lodges  him  in  jail,  or,  finding  him  there, 
lodges  a  detainer  against  him,  he  returns  :  "  I  have  attached  the  within- 
named  A.  B.,  whose  body  remains  in  Her  Majesty's  jail  for  my  county 

of ,  under  my  custody  "  (or  as  the  case  may  be).*     Either  of  the 

two  last  mentioned  returns,  when  made,  puts  an  end  to  all  the  ordinary 
process ;  ^  unless  the  defendant  afterwards  escapes  or  absconds,  for  in 
that  case,  the  sergeant-at-arms  may  be  sent,  for  the  purpose  of  ground- 
ing a  sequestration.® 

If  the  writ  is  directed  to  the  Chancellor  of  Lancaster,  commanding 
him  to  issue  his  mandate  to  his  sheriff  to  attach  the  party,  the  return 
is,  that  he  has  issued  his  mandate  according  to  the  terms  of  the  writ, 
and  that  the  sheriff  has  made  the  return  to  him  of  non  est  inventus,  or 
as  the  case  ma}'  be. 

The  costs  of  an  attachment  issued,  but  not  executed,  are  lis.  2c?.  ; 
if  executed,  13s.  Sd.  ;  and  if  issued  against  more  than  one  party,  2s.  6rf. 
is  payable  for  each  additional  party.'' 

Wiien  the  sheriff  returns  non  est  inventus,  the  plaintiflT  may,  after  the 

It  is  therefore  irrej^tilar  to  take  out  an  attach-  1  Clough  v.  Cross,  2  Dick.  555,  558. 

nient  ai^'aiiiHt  him'<'j:/^'(rte  (Uirinfj;thesittiiif,'s  2  A  return,  tliat   a  defendant  is  not  to  be 

of  the  Court  on  that  duv.    People  t>.  Wheeler,  found,  is  bad.     5  Dowl.  451. 

7  Paige,  433.     For  fonns  of  order,  see  Seton,  8  Hraithwaite's  Pr.  272. 

1230,  No.s.  1.  2,  3;  and  for  forms  of  motion  *  lb.  281. 

paper,  petition,  and  aliidavit,  see  Vol.  III.  ^  Frederick  v.  David,  1  Vern.  344;  Hinde, 

0  Seton,  1231;  Old.  Will.  10.  100. 

9  But   where  tlie   order   was  erroneously  6  See  Hook  v.  Ross,  1  Hen.  &  M.  319, 

made  on   the  sheriff,   it  was  held,  that  the  320. 

sheriff  must  obev  or  move  to  discharge  it;  '  Brown  v.    Lee,   11   Bcav.   370;    Braith- 

Sugden  v.  Hull,  28  Beav.  2G3.  waite's  Pr.  154. 
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return  da}'  named  in  tlie  attachment  alread}'  issued,  issue  other  attach- 
ments, for  tlie  purpose  of  obtaining  the  arrest  of  the  defendant ;  but  as 
he  cannot  obtain  an  order  for  a  messenger,  or  for  the  sergeaiit-at-arms,* 
and  consequent!}"  cannot  have  a  writ  of  sequestration,  to  compel  apjjear- 
ance,  there  does  not  seem  to  be  any  case  in  which  it  will  be  for  the 
plaintiff's  interest  to  continue  a  compulsory  process,  after  a  return  of 
non  est  inventus. 

When    the    sheriff  attached    the  party,  and  took  bail  for  him,  the 
old  practice  was  for  the  plaintiff  to  move  for  a  messenger  to  bring 
*up  the  defendant ;  but  now,  a  messenger  cannot  be  obtained  to     *472 
compel  appearance  ;  ^  and  it  would  consequent!}'  seem  that,  upon 
such  return,  the  plaintiff  has  no  other  course  open  to  him,  except  to 
enter  an  appearance  for  the  defendant.'^ 

When  the  sheriff  actually  arrests  the  defendant,  and  sends  him  to 
prison  for  want  of  appearance,  the  plaintiff  cannot  ])ring  him  to  the  bar 
of  the  Court ;  and  the  only  course  that  appears  to  be  open  to  him  is, 
to  enter  an  appearance  for  the  defendant  under  the  General  Order ;  ^ 
the  provisions  of  the  Act  of  11  Geo.  IV.  &  1  Will.  IV.,*  enabling  the 
plaintiff  to  enter  an  appearance  for  the  defendant,  in  such  a  case,  being 
obsolete  in  practice,  though  not  expressly  repealed.^ 

The  result,  therefore,  in  every  case  where  the  plaintiff  prosecutes  the 
contempt  for  not  appearing  against  the  defendant,  seems  to  be :  that, 
if  the  defendant  does  not  appear,  the  plaintiff  has  no  other  course  than 
to  enter  an  appearance  for  him  ;  and  as  the  defendant  cannot  be  brought 
to  the  bar  of  the  Court,  he  will,  if  arrested,  be  entitled  to  claim  and 
obtain  his  discharge  at  the  expiration  of  thirty  days  from  the  time  of 
his  being  actually  in  custody  or  detained  ;  or,  if  the  last  of  thirty  days 
shall  happen  out  of  Term,  then,  at  the  expiration  of  the  first  four  days 
of  the  ensuing  Term  ;  and  the  plaintiff  must  bear  the  costs  of  the  process 
of  contempt.^  The  consequence  is,  that,  in  practice,  an  attachment  for 
want  of  appearance  is  very  seldom  issued :  the  plaintiff,  almost  invari- 
abl}^,  on  the  time  for  the  defendant  appearing  ha'S'ing  elapsed,  at  once 
taking  the  course  of  entering  an  appearance  for  him,  under  the  General 
Order.'' 


Section  IV.  —  Against  particular  Defendants, 

Having  now  considered  the  mode  of  compelling  the  appearance  of  a 
defendant  upon  whom  service  has  been  effected,  and  who  is  not  entitled 
to  any  particular  privilege,  or  under  any  peculiar  disability,  the  next 

8  Ord.  X.  10.  ^  Rraithwaite'sPr.  279;  and  see  Fortescuo 

1  Ibid.  V.  Ilallett,  i  .lur.  N.  S.  8011,  V.  C.  K. 

2  Old  X.  4;  Braithwaite's  Pr.  161.  »  H  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15,  r. 
8  Old.  X.  4;  and  see  Old.  X.  10;  Braith-  5;  Braithwaite's  Pr.  27'J,  280. 

waite's  Pr.  280,  284;  and  ante,  p.  460.  '^  Ord.  X.  4. 

4  Cap.  36,  §  11;  and  §  15,  r.  13. 
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point  is,  in  what  manner  the  appearance  of  persons  so  privileged  or 
disabled  can  be  obtained. 

In  the  first  place,  if  the  Attorney-General,  upon  being  served  with  a 
copy  of  the  bill,  does  not  appear,  no  personal  process  issues  against 
him  to  compel  him  so  to  do ;  but  if  he  will  not  appear,  it  seems  that  it 

would  be  considered  as  a  nihil  dicit.^ 
*473  *  If  the  defendant  claim  the  pri^-ilege  of  Peerage,  and  do  not 
enter  an  appearance  upon  being  served,  in  the  manner  before 
explained,  with  a  letter  missive  and  copies  of  the  petition  and  bill,^  he 
must  be  served  with  an  indorsed  copy  of  the  bill ;  and  if  he  do  not  then 
appear,  an  appeararce  may  be  entered  for  him,  as  in  the  case  of  an 
ordinary  defendant,  on  an  affidavit  of  both  such  services ;  ^  and  the 
same  may  be  done  for  a  member  of  Parliament  who  has  been  served 
with  a  copy  of  the  bill,  and  has  neglected  to  appear  himself.* 

The  mode  of  proceeding  in  these  cases  was  formerly  by  sequestra- 
tion ;  *  and  it  seems  that  this  course  is  still  open  to  the  plaintiff,  if  he 
thinks  fit  to  adopt  it. 

In  order  to  obtain  a  sequestration  against  a  peer  of  the  realm,  or 
bishop,  an  affidavit  must  be  made  of  the  service  of  the  letter  missive, 
and  of  the  copy  of  the  petition  upon  which  it  has  issued,  and  also  of 
the  service  of  a  plain  and  of  an  indorsed  copy  of  the  bill.^  Where  the 
process  is  required  against  a  member  of  the  Commons'  House  of  Parlia- 
ment, the  affida^dt  need  only  verify  the  service  of  the  copy  of  the  bill.® 
An  ex  parte  motion  "^  must  then  be  made  for  a  sequestration  against  the 
defendant's  real  and  personal  estate  :  which  the  Court  orders  nisi,  that 
is,  unless  the  defendant  shall,  within  eight  days  after  personal  service 
of  the  order,  show  unto  the  Court  good  cause  to  the  contrary.*  The 
defendant  must  be  served  personally  with  this  order,  and  if  he  persist 
in  refusing  to  appear,  then  an  affidavit  of  service  must  be  made,  and 
counsel  instructed  to  move  to  make  the  order  absolute.^  It  is  to  be 
obsen'ed,  that  where  an  order  iiisi  for  a  sequestration  against  a  peer  or 
member  of  the  House  of  Commons,  for  want  of  an  answer,  has  been 
obtained,  it  is  good  cause  to  show  against  making  such  order  nisi  abso- 
lute, that  the  answer  has  been  put  in  ;  but  if  exceptions  have  been 
taken  to  the  answer,  the  time  for  showing  cause  will  be  enlarged,  until 
it  shall  appear  whether  the  answer  is  insufficient  or  not.^° 

8  Barclay  v.  Russell,  2  Dick.  729.     As  to  9  Jbid.     For  form  of  affidavit  of  service, 

the  course,  where  he  neglects  to  answer,  see  and  motion  paper,  see  Vol.  III. 

post   Oliap.  X.  §  2.  1"     Butler  v.  Rashtield,  3  Atk-  740.     From 

l'  Ante,  p.  446.  the  observation  of  the  reporter,  appended  to 

2  For  form  of  affidavit,  see  Vol.  III.  this  case,  it  may  be  inferred  that  upon  the 

8  Braithwaite's  Pr.  29,  n.,  3.37;  Ord.  X.  authoritv  of  what  the  Registrar  had  said  in 

4;  ante,  pp.  444,  460,  461.  Lord  Clifford's  case,   2  P.    Wms.  385,  Lord 

'  *  Formerly,   if  a   peer  of  the   realm  ap-  Hardwicke  had  allowed  the  cause  shown,  as 

peared  and  did  not  answer,  an  attachment  being  the  course  of  the  Court ;  but  upon  ref- 

lav  ;  but  now,  bv  order  of  Parliament,  no  pro-  erence   to   the   Registrar's   book,   where   the 

cess  lies  but  a  sequestration.     Hinde,  131.  order  is  entered  under  the  title  of  Butler  v. 

6  For  form  of  affidavit,  see  Vol.  III.  Ra.shleigh,  it  appears  that  the  time  for  show- 

6  yjjV/.  ing  cause   was  enlarged  till   the  next  seal. 

7  For  form  )f  motion  paper,  see  Vol.  III.  Reg.  Lib.  1750,  A.  495,  (6). 

8  Hinde.  8! 
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Personal  service  of  the  order  nisi  may  be  dispensed  with  in  cases 
where  the  privileged  defendant  keeps  within  his  own  house,  or  is 
♦surrounded  by  his  servants  to  avoid  service,  or  where  the  party  *474 
serving  the  process  is  denied  access,  and  it  is  very  diHicult  and 
almost  impossible  to  serve  the  order  personall}-.  But  to  dispense  with 
personal  service,  it  is  necessary'  to  appl}'  to  the  Court  for  leave  to  sub- 
stitute a  service  in  lieu  of  it :  grounding  such  application  upon  a  proper 
aflidavit  of  the  particular  circumstances  of  the  case  ;  and  the  Court  will, 
on  such  application,  exercise  a  discretion,  and  make  the  order,  if  the 
facts  stated  in  the  affidavit  are  strong  enough  to  warrant  such  a  i)ro- 
ceeding,^  Thus,  where  a  peer  defendant  avoided  the  service  of  an 
order  nisi  for  a  sequesti'ation,  the  Court  of  Exchequer  made  an  order 
that  service  thereof  upon  his  clerk  in  Court,  and  at  his  dwelling-house, 
or,  if  no  person  should  be  met  with  there,  by  fixing  a  cop}'  of  the  order 
on  the  door,  should  be  good  service.'^  In  Thomas  v.  Lord  Jersey,^  a  bill 
was  filed  against  Lord  Jersey  ;  upon  which  a  letter  missive,  with  a  copy 
of  the  bill,  was  served  on  the  defendant,  b}'  leaving  it  with  one  of  his 
female  servants  at  his  residence  in  Berkeley-square.  His  Lordship  was 
then  abroad.  On  his  neglecting  to  appear  to  the  letter  missive,  a  sub- 
poena was  served  in  the  same  way ;  and  upon  his  non-appearance  to 
that,  an  order  nisi  for  a  sequestration  was  issued  :  when,  upon  inquiry 
at  his  Lordship's  house,  it  appeared  that  he  was  still  abroad.  There- 
upon, on  an  affidavit  being  made  of  these  facts,  Sir  Lancelot  Shadwell 
V,  C.  directed  that  service  of  the  sequestration  nisi  at  his  Lordship's 
town  house  should  be  good  service  ;  and  upon  a  motion  to  discharge  the 
V.  C.'s  orders,  Lord  Brougham  refused  the  motion.* 

It  seems  that  the  same  course  of  proceeding  in  suing  out  and  issuing 
the  sequestration  is  observed,  where  it  is  sought  against  an  officer  of 
the  Court,  as  in  the  case  of  peers  ;  ^  with  the  exception,  that  the  affida- 
vit upon  which  the  order  nisi  is  applied  for  must  be  confined  to  the 
service  of  the  bill :  there  being  no  letter  missive,  as  in  the  case  of  a  peer. 

The  form  of  the  sequesti'ation  issued  against  peers  and  otlier  privi- 
leged persons  is  nearly  the  same  as  that  issued  in  cases  of  conteuii)t  by 
ordinary  persons,  with  the  exception  that  it  recites  the  order  nisi^  and 
the  order  for  making  it  absolute.® 

When  the  order  for  making  the  sequestration  absolute  is  drawn  up, 
passed  and  entered,  the  plaintiff's  solicitor  must  make  out  the  writ  of 
sequestration.'^     The  Court  will  not  discharge  the  writ  till  the 
party  has  appeared,  and  paid  the  costs  of  the  process  ;  when  *he     *475 
has  done  so,  he  may  move  to  discharge  the  sequestration,  upon 
notice  to  the  adverse  party  if  it  be  executed.^ 

1  Hinde,  81.  For  form  of  motion  paper,  *  See  Attorney-General  v.  Earl  v.  Stam- 
see  Vol.  III.  ford,  2  Dick.  744. 

2  Mackenzie  v.  Marqtiia  of  Powis,  19  Ma}',  ^  Corbvn  v.  Birch,  ib.  635. 
1739;  1  Fowl.  Ex.  Fr.  173.  6  For  form  of  writ,  see  Vol.  III. 

8  2  M.  &  K.   398;   and    see  Sheffield  v.  ">  Ord.  III.  1. 

Duchess  of  Buckiiiirham,  Reg.  Lib.  1740,  fo.  i  Hinde,  80;  and  see  post.  Chap.  XXVL 

15,  26;  2  De  G.  &  S.  456,  n.  §  7,  Enforcing  Decrees  and  Orders. 
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Upon  the  return  of  the  sequestration  against  a  defendant  having 
privilege  of  Parliament,  the  Court  may,  on  the  motion  or  otlier  applica- 
tion of  the  plaintiff,  give  him  leave  to  enter  an  appearance  for  the 
defendant,  under  the  stat.  11  Geo.  IV.  &  1  Will.  l\.,^  and  such  pro- 
ceediLgs  ma}-  thereupon  be  had  as  if  the  defendant  had  actually  ap- 
peared;  ^  but  this  course  of  proceeding  is,  in  practice,  superseded  by 
the  General  Oixler.'' 

In  the  case  of  infants  and  persons  of  unsound  mind  not  so  found  by 
inquisition,  it  is  provided  by  the  General  Order,  that  "where,  upon 
default  made  by  a  defendant  in  not  appearing  to  or  not  answ(!ring  a 
bill,  it  appears  to  the  Coui't  that  such  defendant  is  an  infant,  or  a  per- 
son of  weak  or  unsound  mind  not  so  found  by  inquisition,  so  that  he 
is  unable  of  himself  to  defend  the  suit,  the  Court  may,  upon  the  ap- 
plication of  the  plaintiff,  order  that  one  of  the  solicitors  of  the  Court  be 
assigned  guardian  of  such  defendant,  by  whom  he  may  appear  to  and 
answer,  or  ma}'  appear  to  or  answer  the  bill  and  defend  the  suit.*^  But 
no  such  order  shall  be  made  unless  it  appears  to  the  Court,  on  the 
hearing  of  such  application,  that  a  copy  of  the  bill  was  duly  served  in 
manner  provided  by  the  stat.  15  &  16  Vic.  c.  86,  and  that  notice  of 
such  application  was,  after  the  expiration  of  the  time  allowed  for  ap- 
pearing to  or  for  answering  the  bill,  and  at  least  six  clear  days  ^  before 
the  day  in  such  notice  named  for  hearing  the  application,  served  upon 
or  left  at  the  dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  defendant  was  at  the  time  of  serving  such  copy  of  the  bill, 
and  also  (in  the  case  of  such  defendant  being  an  iufant  not  residing 
with  or  under  the  care  of  his  father  or  guardian)  served  upon  or  left  at 
the  dwelling-house  of  the  father  or  guardian  of  such  infant ; ''  unless 
the  Com-t,  at  the  time  of  hearing  such  application,  shall  dispense  with 
such  last-mentioned  service."  ^  The  plaintiff  may,  however,  obtain  an 
order,  appointing  a  guardian  of  an  infant,  although  no  default  has  been 
made  in  appearing  or  answering.^ 

With  reference  to  the  service  of  the  notice  in  the  case  of  infants, 
it  has  been  held  that,  where  the  infant's  father  was  dead,  ser- 
*476  \ace  *  at  the  house  of  their  mother  and  step-father  was  suffi- 
cient ;  ^  so  also,  service  on  the  head  of  a  college,  of  which  the 
infant  was  an  undergraduate,  was  held  sufficient,  where  the  plaintiff 

2  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  12.  6  Sundays     are     included ;       see     Ord. 

3  Jhld.  X-XXVH.  11;  and  see  Brewster  v.  Thorpe, 

4  Ord.  X.  4.  11  Jur.  6,  V.  C  E. 

6  It  has  been  usual  to  order  the  solicitor  to  ''  For  form  of  affidavit  of  service,  see  VoL 

the  Suitors'   Fund  to  act   upon  occasions  of  III. 

this  kind;  see  Thomas  v.  'I'homas,  7  Beav.  8  Ord.  VII.  3.     For  form  of  order,   see 

47;  Sheppard  v.  Harris,  10  .lur.  24,  V.  C.  K.  Seton,  1251;  aud  for  form  of  notice  of  motion, 

B. ;  ante,  p.  162.     As  to  the  costs  of  the  soli-  see  Vol.  III. 

citortothe  Suitors'  Fund,  where  so  appointed,  ^  Bentlev  v.  Robinson,  9  Hare  Ap.  76. 

see  Ord.   XL.  4:  and   Harris  v.   Hamlvn,  3  i  Hitch  k  Wells,  18  Beav.    57C;  and  see 

De  G.   &   S.    470;    U   Jur.    55;    Frazur   v.  Lane  v.  Hardwicke,  5  Beav.  222;  Thompson 

Thompson,  1  Giff.  337;  4  De  G.  &  J.  65!);  v.  Jones,  8  Ves.  141. 
Kohinson  v.  Aston,  9  Jur.  224,  V.  C.  K.   B. ; 
and  see  anle,  p.  162,  n.  10. 
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could  not  learn  where  the  infant's  parents  lived  ;  "^  and  the  Kf'ii'''''^^  rule 
is,  that  notice  should  be  served  at  the  dwelling-house  of  the  person  in 
whose  care  the  infant  is." 

Where  the  infant  has  appeared,  service  on  the  solicitor  who  entered 
the  api)earance  is  sufficient.* 

In  the  case  of  persons  of  unsound  mind  not  so  found  by  inquisition, 
the  Court  requires  to  be  satisfied  tliat  no  I'elative  will  und(;rtakc  his 
defence,  before  appointing  the  solicitor  to  the  Suitors'  Fee  Fund ;  ^ 
and  where  the  defendant's  family  concur  in  applying  for  the  appoint- 
ment of  some  other  person,  whose  fitness  is  shown  by  affidavit,  the 
Court  will  appoint  him.® 

Any  appearance  entered  at  the  instance  of  the  plaintiff,  for  a  defend- 
ant, who,  at  the  time  of  the  entry  thereof,  is  an  infant  or  a  person  of 
weak  or  unsound  mind,  unable  of  himself  to  defend  the  suit,  is  irregu- 
lar and  of  no  validity.'' 

If  a  married  woman  is  made  defendant  jointly  with  her  husband, 
and  no  appearance  for  her  is  duly  entered  by  him  or  her,*  the  plaintiff 
may,  within  three  weeks  after  service,  enter  an  appearance  for  her, 
as  of  course,  upon  an  affidavit  of  service  of  the  bill  on  the  husband ; ' 
or  where  no  order  has  been  obtained  b}'  her  to  defend  separate l}-,^"  the 
plaintiff  ma}'  apply  to  the  Court,  on  notice  to  the  husband,  for  leave  to 
issue  an  attachment  against  him  ;  "  and  where  the  husband  is  i)kiintiff 
in  the  suit,  he  may,  if  no  appearance  has  been  duly  entered  for  her, 
enter  such  appearance,  as  of  course,  within  three  weeks  after  service  of 
the  bill  on  her,  on  an  affidavit  of  such  service  ;  ^  or  he  may  apply  to 
the  Court,  by  motion,  on  notice  to  her,  for  leave  to  issue  an  attachment 
against  her." 

*  If  a  corporation  aggregate  is  defendant,  and  due  service  of  *477 
the  bill  has  been  effected  upon  it,  then,  upon  affidavit  of  such 

2  Christie  v.  Cameron,  2  Jur.  N.   S.  635,  6  Charlton  v.  West,  3  De  G.,  F.  &  J.  156; 

V.  C.  W.  7  Jur.  N.  S.  614;  Bonfield  v.  Grant,  11  \V. 

8  Tavlor  v.  Ansley,  9  Jur.  1055,  V.  C.  K.  K.  275,  M.  R. 
B.,   and"  an  affidavit  not  showing  that  this  7  Ord.  X.  5 ;  see  Lccse  v.  Knipht,  8  Jur. 

had  been  done  was  held  insufficient,  S.  C;  N.  S.  1006;  10  W.  R.   711,  V.  C.  K.     As  to 

O'Brien  v.  JIaitland,  10  W.   R.   275,  L.   C. ;  appointing  guardians  ad  litem  of  infants  and 

Lambert  v.  Turner,  ih.  335,   V.  C.  K. ;  Tur-  persons  of  unsound   mind,  see  anie^  pp.   160, 

ner  v.  Sowdon,  10  Jur.  N.  S.  1122;  13  W.  R.  161,  176. 

66,  V.  C.   K. ;  S.   C.  nom.  Turner  v.   Snow-  8  Ord.  X.   3;  Steele  v.  Plomer,  1  M'N.  & 

don,  2  Dr.  &  Sm.  265;  see  as  to  service  of  G.  83;  2  Phil.  782,  n. ;  13  Jur.    177;  Travers 

notice,  where  infant  out  of  the  jurisdiction,  v.  Buckly,  1   Ves.  S.  384,  386;  1  Dick.  138; 

ante.  pp.  162,  452.     [Where  service  could  not  Braithwaite's  Pr.  321,  and  see  ante,  pp.  179- 

be  effected  on  an  infant  whose  interest  was  182- 

merely  reversionary,  the  bill  was  ordered  to  9  Ord.  X.  4;  Steele  r.  Plomcr,  iibisup.; 

be  amended  bv  striking  out  his  name  as  a  de-  Braithwaite's  Pr.  337.     For  the  practice,  and 

fcTidant.      Blackmore  v.    Howett,  30    L.    J.  as  to  applications  where  the  three  weeks  have 

1(1.1  expired,  see  ante,  pp.  460-462;  and  for  forms 

4  Cookson  V.  Lee,  15  Sim.  302;  Bentley  v.  of  affidavit  and  priecipe,  see  Vol.  III. 
Robinson,  9  Hare  Ap.  76;  [Ward  «.  Longs-  i"  Ante,  p.  181. 

den,  9  Hare  Ap.  26.]     And  the  same  rule  "  [Ante,  182.]     Ord.  X.  10;  see  Leavitt  r. 

doubtless  applies  to  persons  of  unsound  mind  Cruger,  1   Paige,  421.     For  the  practice,  see 

not  so  found.  ante,  pp.  462,  564;  and  for  fonnsof  notice  of 

6  Moore  r.  Platel,  7  Beav.  583;  Biddulph  motion,  piacipe,  attachment,  and    iudorse- 

V.  Lord  Camovs,  9  Beav.  548;  [McKeverakin  ment,  see  Vol.  III. 
V.  Cort,  7  Beav.  347;  Biddulph  v.  Dayrell, 
L.  J.  Ch.  320.] 
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service,  an  appearance  m^y  be  entered  for  the  defendant  b}'  the  plain- 
tiff;^ or  a  writ  of  distringas^-  instead  of  the  wi'it  of  attachment,  may, 
by  leave  of  the  Coui't,  be  issued  ^  by  the  plaintiif,  directed  to  the  sheriff, 
or  other  officer  having  jurisdiction  in  the  district  of  the  corporation, 
commanding  him  to  distrain  the  lands  and  tenements,  goods  and  chat- 
tels, of  the  corporation,  so  that  it  ma}'  not  possess  them  till  the  Court 
shall  make  other  order  to  the  contrary ;  and  that  in  the  mean  time  he 
(the  sheriff)  do  answer  for  what  he  so  distrains  :  so  that  the  defendant 
may  be  compelled  to  appear  in  Chancery,  on  the  return  of  the  writ,  and 
answer  the  contempt.*  If  to  this  writ  the  sheriff  returns  nulla  bona,  an 
alias  distringas,  which  is  a  writ  commanding  the  sheriff  again  to  distrain 
the  lands  and  tenements,  goods  and  chattels,  of  the  corporation,  may 
be  sued  out ;  and  if  he  returns  nulla  bona  to  this  also,  a  pluries  distrin- 
gas, to  the  like  purport  may  be  issued.^ 

Each  such  writ  must  be  prepared  by  the  solicitor  ;  a  prcecipe  in  dupli- 
cate must  be  produced  to  the  entering  clerk  in  the  Registrar's  office : 
who  will  retain  one  coj)}',  and  mark  the  other  as  entered,  as  before 
explained ;  ^  and  the  wi'it  will  thereupon  be  sealed  by  the  Record  and 
Writ  Clerk,  upon  the  entered  prcecipe  being  filed  with  him.''  Upon 
sealing  the  alias  or  pluries  writ,  the  previous  writ,  with  the  sheriffs 
return,  must  be  filed  or  produced  to  the  Record  and  Writ  Clerk. ^ 

The  return  days  to  be  inserted  in  these  writs,  are  the  same  as  in  the 
case  of  an  attachment.® 

K  the  sheriff  returns  ' '  issues  "  ^°  to  the  first  "  or  second  distringas^ 
or  "  issues"  or  riulla  bona  to  the  third,  an  order  nisi  for  a  commission 
of  sequestration  ma}'  be  obtained  against  the  corporation,  on  an  ex  parte 
motion  b}'  the  plaintiff ;  and  upon  proof  of  due  service  of  such  order, 
and  of  continued  default,  such  order  will  be  made  absolute,  on  a  hke 

motion.-'^ 

*478         *  The  commission  is  usuall}'  directed  to  four  or  more  persons,^ 

named  by  the  plaintiff:  directing  them,  or  auj'  three  or  two  of 

them,  to  sequester  the  rents  and  profits  of  the  real  estate,  and  the 

goods  and  chattels  and  personal  estate  of  the  corporation,  until  they 

1  Ord.  X.  4;  Braithwaite's  Pr.  337.  For  "^  A  fee  of  5.?.  is  payable  on  sealing  each 
forms  of  affidavit  and  prcscipe,  see  Vol.  III.  writ.     Regul.  to  Ord.  "Sched.  4.     For  forms 

2  McKim   V.  Odoni,    3   Bland,   407,   426;  of  these  writs  and /);-cBc//;e,  see  Vol.  III. 
Anf^ell  &  Ames  Corp.  §  G07  et  seq.     In  Jones  8  Braithwaite's  Pr.  194. 

V.  Boston  Mill  Corp.,  4  Pick.  511,  it  was  said  9  Ante,  p.  464. 

by  Parker  C.  J.  that  the  Supreme  Court  of  i"  If    the   corporation    has   property,   the 

Massachusetts,  as  a  Court  of  Kquity,  had  au-  sheriff    usually   levies   40*-.    under  the    first 

thority  to  issue  such  processes  against  cor-  writ;    41.  under  the  second;  and  the  whole 

porations  as  may  be  issued  by  the  English  property  of  the  corporation  under  the  third. 

Chancery  Court,  as  distringas,  sequestration,  llinde,  140. 

&c.     And  see  Holland  v.  (iruft,  20  Pick.  321;  u  See  Lowton  v.  Mavor,  &c.,  of  Colchea- 

Grew  V.  Breed,  12  Met.  .303.  ter,  3  Mer.  .546,  n.;  Seton,  1227. 

8  It  is  conceived  tliat  the  writ  would  not  i'^  Seton,  1227;  Braithwaite's  Manual,  61. 

now  be  issued  without  special  order;  and  see  For  form  of  order,  see  Seton,  1261,   No.   7; 

Ord.  X.  10.  and  see  post,  Chap.  XXVI.  §   7,   Enfordng 

*  Hinde,  140,  142.  Decrees  awl  Orders.     For  forma  of  motion 

6  Seton,    1227,    1261;    Braithwaite's    Pr.  paper,  see  Vol.  IH. 

194.  1  It  is  not  essential  that  the  commissioners 

6  Ante,.T^.  465.  should  be  professional  persons. 
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shall  appear  to  the  pluhitiir's  bill,  or  the  Court  make  further  order  to 
the  eontrary.  The  coiuinissiou  is  prepared  by  the  plaiutilfs  solieitor ; 
and  will  be  issued  by  the  Reeord  and  Writ  Clerk,  upon  filing  with  him 
a  prcecipe,  and  produeing  the  order  du-ecting  the  commission  to  issue. '^ 

The  return  to  a  writ  of  sequestration  is  indorsed  thereon  ;  ^  and  upon 
such  return  being  made,  the  part}'  prosecuting  the  contempt,  if  he 
wishes  to  have  another  sequestration,  or  au}'  further  or  other  remedy, 
must  appl}',  specially,  to  the  Court.*  It  is  not  the  practice  to  illc  the 
return.^ 

A  sequestration  cannot  be  discharged  till  the  corporation  have  per- 
formed what  the}'  are  enjoined  to  do,  and  paid  the  costs  of  the  several 
writs  of  distringas,  and  of  the  sequestration,  including  the  commis- 
sioner's fees  ;  but  upon  theu'  doing  this,  they  may,  upon  motion,  get 
the  sequestration  discharged.® 

By  one  or  other  of  these  forms  of  process,  appearance  maj',  in  almost 
all  cases,  be  compelled,  after  service  of  the  cop}^  of  the  bill  has  been 
effected ;  but  as  the  plaintiff  can  himself  enter  an  appearance  for  the 
defendant,  that,  as  has  been  already  observed,''  is  the  course  which  is 
usually  adopted  in  practice  ;  and  it  is  rarely  found  desirable  to  carry 
out  process  of  compelling  appearance. 

Moreover,  the  plaintiff  may  proceed  in  the  suit,  b}'  delivering  a  copy 
of  his  interrogatories  to  a  defendant  who  has  made  default  in  appear- 
ing.* 

The  affidavits  filed  for  the  purpose  of  proving  the  service  of  a  copy 
of  a  bill  upon  any  defendant  must  state  when,  where,  and  how  the 
same  was  served,  and  by  whom  such  service  was  effected.^ 

The  plaintiff  haAdng  dul}^  caused  an  appearance  to  be  entered  for  any 
defendant,  is  entitled,  as  against  the  same  defendant,  to  the  costs  of 
and  incident  to  entering  such  appearance,  whatever  may  be  the  event 
of  the  suit ;  and  such  costs  are  to  be  added  to  any  costs  which  the 
plaintiff  may  be  entitled  to  receive  from  such  defendant,  or  be 
set  off  against  any  costs  which  he  may  be  ordered  *  to  pay  to  *479 
such  defendant ;  but  pa3'ment  thereof  is  not  to  be  otherwise  en- 
forced, without  the  leave  of  the  Court.-' 

The  defendant,  on  the  other  hand,  notwithstanding  an  appearance 
may  have  been  entered  for  him  by  the  plaintifl*,  may  aftei-wards  enter 
an  appearance  for  himself  in  the  ordinary  way  ;  ^  but  such  appearance, 
by  such  de'fendant,  is  not  to  affect  any  proceeding  duly  taken  or  any 

2  Braithwaite's  Pr.  240.  The  writ  must  6  Goldsmith  v.  Goldsmith,  5  Hare,  123, 
be  engrossed  on  parchment,  and  bear  a  20s.      129;  10  Jur.  561. 

stamp.     Regul.  to  Ord.  Sched.  4.     For  forms  6  Harr.  by  Newl.  150;  Hinde,  143. 

of  prcBcipe,  commission,  and  indorsement,  see  "^  Ante,  pp.  400,  472. 

Vol.  III.  8  Ord.  XI.  5;  see  post,  p.  438. 

3  For  form  of  a  return  nulla  buna,  see  Vol.  9  Ord.  X.  8;  Davis  v.  Hole,  1  Y.  &  C.  C. 
III.  C.  440;  6  Jur.  335.      .» 

*  Braithwaite's  Pr.  291.  ^  Ord.  XL.  15. 

2  See  post,  Chap.  XIII.,  Appearance. 
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right  acquired  bj'  the  plaintiff,  under  or  after  the  appearance  entered 
by  him,  or  prejudice  the  plaintiff's  right  to  be  allowed  the  costs  of  the 
first  appearance.*  A  defendant  cannot,  however,  take  any  proceeding 
in  a  cause  until  he  has  himself  entered  au  appearance,  notwithstanding 
the  plaintiff  \as  entered  one  for  him. 

8  Ord.  X.  9. 
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♦CHAPTER  IX.  MSO 

INTERROGATORIES   FOR   THE  EXAMINATION  OF  THE  DEFENDANTS 
IN   ANSWER   TO   THE   BILL. 

FouMEULY,  as  we  have  already  seen,  a  bill  in  Chancer}'  contained  an 
interrogating  part,  preceding  the  prayer,  which  consisted  of  a  repeti- 
tion of  the  stating  and  charging  parts  of  the  bUl,  in  the  form  of  ques- 
tions to  be  answered  by  the  defendants.  This,  as  has  been  before  ob- 
served, is  by  the  late  Act  of  Parliament  directed  to  be  omitted  from 
the  bill ;  ^  but,  if  the  plaintiff  desires  to  obtain  discovery  or  admission 
from  any  defendant,  he  may  file  interrogatories  for  the  examination  of 
such  defendant,  within  eight  days  from  the  time  limited  for  the  defend- 
ant's appearance.''^  If  the  defendant  appears  within  the  time  limited, 
the  plaintiff  must  deliver  an  office  copy  of  the  interrogatories  to  the 
defendant  or  his  solicitor  within  eight  days  after  such  time  ;  ^  but  if  the 
defendant  does  not  appear  within  the  time  allowed,  the  plaintiff  may 
deliver  the  interrogatories  at  any  time  after  the  time  allowed  has  ex- 
pired, but  before  the  appearance  of  the  defendant,  or  within  eight  days 
after  his  appearance.* 

The  interrogatories  must  be  filed  within  the  time  limited  by  the 
General  Orders,  notwithstanding  that  a  demurrer  may  be  pending.^ 

If  the  plaintiff  allows  the  time  for  filing  interrogatories  to  expire  be- 
foi-e  he  has  filed  them,  he  cannot  file  them  without  special  leave, 
to  be  applied  for  in  Court  on  motion,  with  notice,  or  in  *  Cham-     *481 
bers  on  summons.^     In  practice,  the  application  is  usually  made 

1  15  &  16  Vic.  c.  8G,  §  10;  ante,  p.  356.  [Where,  under  the  old  practice,  the  inter- 

2  15  &  16  Vic.  c.  86,  §  12;  Ord.  XI.  2.  rogatories  were  annexed  to  tiie  bill,  they 
This  order  applies  to  amended,  as  well  as  were  regarded  as  incorporated  in  't-  Ho- 
original  bills.  A  defendant  need  not  ap-  maine  v.  Hendrickson,  9  C.  E.  Green,  231.] 
pear  to  an  amended  bill  unless  he  is  re-  3  Qrd.  XI.  4.  If  a  copy  is  left  at  the 
quired  to  answer  it;  and  the  intention  of  the  office  of  the  solicitor  by  whom  the  defendant 
plaintiff  to  call  for  an  answer  is  indicated  by  has  entered  an  appearance,  it  is  sutKcient. 
service  of  a  dulv  sealed  and  indorsed  copy  Bowen  v.  Price,  2  Dc  G.,  M.  l^  G.  81)!^),  re- 
of  the  amended" bill;  see  Braithwaite's  Pr.  versing,  ib.  1  Drew.  307.  Tiie  servRe  is 
323;  Braithwaite's  Manual,  159.  The  inter-  effected  in  the  same  manner  as  that  of  other 
rogatories  mav  be  filed  with  the  bill :  Braitii-  documents  which  do  not  require  personal 
waite's  Pr.   38;  and  a  sealed  copy  may  be  service;  see«nte,  p.  455. 

served  at  the  same  time  as  a  copv  of  the  bill.  ^  Ord.  XI.  5. 

Leaman  v.  Brown,  7  W.  K.  322,  V.  C.  K.;  5  Harding  v.  Tingey,  10  Jur.  N.  b.  87d, 

but  in  such  case,  the  full  time  for  appearing  V.  C.  K.  ,.      .  r  .u- 

and  for  answering,  namelv,  thirtv-six  days,  i  Ord.  XI.  3;  see  for  applications  of  this 

must  be  allowed  to  expire"  before  the  attach-  sort,  Empson  v.  Bowlev,  ^^f  ■  "^  ,<;'•  Af- *?,= 

ment  for  not  answering  can  be  sealed.  Braitii-  Denis  v.  Rochussen,  4  .Jur.  N.  b.  j^'s.  V  .  O. 

waite's  Manual,  184;  and  see  Cheeseborough  W. ;  Dakins  v.  Garratt,  ib.  579,  ^  .  UK.     A3 

V.  Wright,  28  Beav.  173;  see  Genl.  Sts.  Ma-ss.  to  filing  separate  seta,  see  post,  p.  48&. 
c.  113,  §  4;  St.  1862,  c.  40. 
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<)u  summons  in  Chambers  ;  ^  and,  as  a  general  rule,  the  plaintiff  vvill 
have  to  pay  the  costs.'  If  the  application  is  made  before  the  time  has 
expired,  it  should  be  that  the  time  ma^-  be  extended.* 

In  like  manner,  interrogatories  cannot,  without  a  special  order,  be 
delivered  after  the  time  limited  for  so  doing  has  expired ;  but  leave  to 
deliver  them  after  the  time  has  elapsed,  or  for  further  time  so  to  do 
where  it  has  not,  may  in  a  proper  case  be  obtained  on  summons  at 
Chambers.* 

The  notice  of  motion  or  summons  must  be  served  on  the  defendants 
whom  it  is  intended  to  interrogate,  and  who  have  appeared.  The 
order,  if  made  on  motion,  is  di-awn  up  by  the  Registrar ;  if  made  on 
summons,  it  is  drawn  up  in  Chambers  ;  and  where  it  extends  the  time 
to  file,  or  gives  leave  to  file  interrogatoi'ies,  it  must  be  produced  to  the 
Record  and  Writ  Clerk,  at  the  time  the  interrogatories  are  presented 
for  fiUng.^ 

Where  the. defendant  is  out  of  the  jurisdiction,  the  Court,  upon  ap- 
plication, supported  by  such  evddence  as  shall  satisfy  the  Court  in 
what  place  or  countrj'such  defendant  is,  or  may  probably  be  found,  may 
order  that  a  copy  of  the  interrogatories  may  be  served  on  such  defend- 
ant in  such  place  or  countr}-,  or  within  such  limits,  as  the  Court  shall 
think  fit  to  direct :  and  such  order  must  limit  a  time  within  which  the 
defendant  is  to  plead,  answer,  or  demur,  or  obtain  from  the  Court 
fiu-ther  time  to  make  his  defence  to  the  bill.''  The  appUcation  is  made 
by  ex  parte  motion  or  summons,  supported  b}'  affidavit.'^  The  copies  of 
the  bill  and  interrogatories  may  be  served  together ;  ^  and  therefore, 
one  appUcation  embracing  both  objects  is  ordinarily  made.^ 

If  the  interrogatories  cannot  be  served  on  a  defendant,  within  the 
jurisdiction,  in  the  ordinary  way,  an  ex  parte  application  for  leave  to 
substitute  service  may  be  made  by  motion,  supported  by  affidavit,  as  in 
the  case  of  an  application  to  substitute  service  of  a  cop}'  of  the  bill.^° 

Where  the  plaintiff  in  an  original  suit  had  neglected  to  file  his  inter- 
rogatories within  the  time  limited,  the  plaintiff  in  a  cross-suit, 
*482  *by  being  the  first  to  file  interrogatories,  was  held  entitled  to 
have  his  bill  answered  first.  ^ 

The  interrogatories  are  settled  and  signed  b}-  counsel ;  ^  and  are  re- 
quired to  be  divided  into  paragraphs,  and  numbered  in  the  form  given 

2  Braithwaite's  Pr.  36.  8  Leaman  v.  Brown,  7  W.  R.  322,  V.  C. 

8  Dakins  v.  Garratt,  4  .lur.  N.  S.  579,  V.  K. 

C.  K.     For  forms  of  notice  of  motion  and  *  See  ante,  p.  451. 

summons,  see  Vol.  III.  i"  ^n^^^  p.  449.     For  form  of  motion  paper, 

*  Ord.  XXXVri.  17;  see  Garwood  v.  Cur-  see  Vol.  III. 

teis.  10  Jur.  N.  S.  199;  12  W.  R.  509,  V.  C.  1  Garwood  v.  Curteis,  10  Jur.  N.  S.  199; 

W. ;  Bicnold  v.  Cobbold,  11  Jur.  N.  S.  152,  V.  12  W.  R.  509,  V.  C.  W. 

C.  S.     For  fonn  of  order,  see  Scton,  1243,  2  Interrogatories  are  not  specified  in  Ord. 

No.  3;  and  for  form  of  summons,  see  Vol.  VIII.    1,    among    the    documents   requiring 

HI.  counsel's  signature;  but  the  form  of  interrog- 

6  Braithwaite's  Pr.  36.  atories   in  Ord.   Sclied.  B.  assumes  that  the 

6  Ord.  X.  7  (1)  (2);  ante,  p.  452.  name  of  counsel  will  be  attached. 

1  For  forms  of  motion  paper,  summons, 
and  affidavit,  see  Vol.  III. 
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in  the  General  Orders,  and  the  interrogatories  which  each  defendant  is 
required  to  answer  must  be  specified  in  a  note  at  the  end.^ 

Where  a  written  bill  is  allowed  to  be  filed,  on  an  undertaking  that  a 
printed  bill  shall  be  afterwards  filed,''  interrogatories  may  be  filed  before 
the  filing  of  the  printed  bill.^ 

Interrogatories  are  filed  at  the  Record  and  Writ  Clerks'  Office  ; "  and 
the}^  must  be  written  on  paper  of  the  same  description  and  size  as  that 
on  which  bills  are  printed ; ''  and  be  intituled  in  the  cause,  so  as  to  be 
in  strict  agreement  with  the  names  of  the  parties  as  they  appear  in  the 
bill,  at  the  time  the  interrogatories  are  filed.* 

The  copies  for  service  are  prepared  by  the  plaintifTs  solicitor,  ])ut 
must  be  examined  with  the  original,  and  the  number  of  folios  counted, 
by  the  Clerks  of  Records  and  Writs  :  who,  if  the  copies  are  duly 
stamped  and  properly  written,  will  mark  them  as  ofldce  copies."  The 
cop3'  for  service  on  an}-  defendant  should  only  contain  the  interrog- 
atories which  such  defendant  is  required  to  answer. ^'^  If  the  copies  are 
intended  to  be  served  before  appearance,  a  copy  must  be  served  on 
each  defendant,  in  like  manner  as  the  copy  of  the  bill  is  required  to  be 
served ;  "  but  if  served  after  appearance,  it  is  suflflcieut  to  sei've  one 
copy  on  each  solicitor  by  whom  an  appearance  has  been  entered,  not- 
withstanding he  may  have  appeared  for  more  than  one  defendant.^- 

The  interrogatories  to  be  filed,  and  each  copy  for  service,  must  be 
indorsed  with  the  name  and  place  of  business  of  the  plaintifTs  solicitor, 
and   of   his    agent,   if    any ;    or  with  the   name   and   place   of 
*  residence  of  the  plaintiff,  where  he  acts  in  person ;    and,  in     *483 
either  case,  with  the  address  for  service,  if  any.^ 

Under  the.former  practice  it  was  held,  that  as  the  object  of  the  inter- 
rogatories was  to  compel  an  answer  to  such  facts  only  as  were  material 
to  the  plaintiff's  case,  it  was  necessary  that  every  interrogatory  should 
be  founded  upon  statements  made  in  the  former  part  of  the  bill ;  there- 
fore, if  there  was  nothing  in  the  prior  part  of  the  bill  to  warrant  an 
interrogatory,  the  defendant  was  not  compellable  to  answer  it."^  This 
practice  was  considered  necessary  for  the  preservation  of  form  and 
order  in  the  pleadings,  and  particularly  to  keep  the  answer  to  the  mat- 

8  Ord.  XI.  1,  and  Sched.  B.    For  forms  each  office  copy.     Regul.  to  Ord.  Sched  4. 

of    interrogatories  and    foot-note,   see   Vol.  The  stamp  is  impressed  on,  or  affixed   to, 

III.  such  copy.     A  prcvripe  is  required  to  be  left; 

4  See  15   &  16  Vic.  c.  86,  §  6;  ante,  p.  for  form,  see  Vol.  III. 

396.  1"  Ord.  XI.  4. 

6  Lambert  v.  Lomas,  9  Hare  Ap.  29;  18  "  See  Ord.  X.  1;  ante,  p.  442. 

Jur.  loos.  ^'^  Braithwaite's  I'r.  37;  but  if  he  appears 

6  Ord.  I.  35.     No  fee  is  payable  for  filing.  as  properly  concerned  for  one  defendant,  and 

Braithwaite's  Pr.  35.  as  agent  for  another,  two  coiiies  siiould   be 

T  Ord.  6  March,  1660,  r.  16;  as   to  such  served;  see /6.  308,  n.     Any  coj.y  .sealed  for 

paper,  see  ante,  p.  396.     Dates  and  sums  may  delivery,  may  be  rc-?ealed,  at  any  tmie  before 

be  expressed  by  figures.  delivery,  and  without  further  fee. 

8  Braithwaite's  Pr.  35.  ^  Ord.   III.  2,  5;  ante,  pp.  397,  453,  454. 

9  Ord.  XI.  4.     The  copies  for  service  are  For  form  of  indorsement,  see  Vol.  III. 
usually  written  on  brief  paper.     A  fee  of  5.'.-.  2  Attorney-General  v.  Whorwood,  1  >  eJ». 
higher  scale,  or  Is.  lower  scale,  is  payable,  in  S.  534,  538. 

Chancery   Fee    Fund    stamps,    on   marking 
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ters  put  in  issue  by  the  bill ; '  and  it  is  conceived  that  this  practice  still 
continues.  But  a  variet}'  of  questions  may  be  founded  on  a  single  alle- 
gation, if  thej"  are  relevant  to  it ;  thus,  if  a  bill  is  filed  against  an 
executor  for  an  account  of  the  personal  estate  of  his  testator  :  upon  the 
single  allegation  that  he  has  proved  the  will,  may  be  founded  every  in- 
quiry which  ma}'  be  necessary  to  ascertain  the  amount  of  the  estate,  its 
value,  the  disposition  made  of  it,  tRe  situation  of  any  part  remaining 
undisposed  of,  the  debts  of  the  testator,  and  any  other  circumstance 
leading  to  the  account  required.*  This  rule  is  stated  and  acknowledged 
b}'  Lord  Eldon,  in  Faulder  v.  Stuart ^^v;\\qvq  a  defendant  declined,  by  his 
answer,  to  set  forth  the  particulars  of  a  certain  consideration,  which  it 
was  alleged  in  the  bill  the  defendant  pretended  was  paid  by  him  for  the 
purchase  of  a  share  in  a  newspaper,  which  was  the  subject  of  the  litiga- 
tion. His  Lordship,  upon  the  question  of  the  sufficiency  of  the  answer 
being  argued  before  him,  said,  "  It  all  depends  upon  this  ;  whether  there 
is  such  a  charge  in  the  bill,  as  to  the  pajment  of  the  consideration,  as 
entitles  the  plaintiff  to  an  answer,  not  only  whether  it  was  paid,  but 
as  to  all  the  circumstances,  when,  where,*  &c.  I  have  alwa3's  under- 
stood that  a  general  charge  enabled  30U  to  put  all  questions  upon  it 
that  are  material  to  make  out  whether  it  was  paid  ;  and  it  is  not  neces- 
sary' to  load  the  bill,  b}'  adding  to  the  general  charge,  that  it  was  not 
paid,  that  so  it  would  appear,  if  the  defendant  would  set  forth  when, 
where,  &c.  The  old  rule  was,  that  making  that  substantive  charge, 
you  ma}',  in  the  latter  part  of  the  bill,  ask  all  questions  that  go  to  prove 
or  disprove  the  truth  of  the  fact  so  stated."  ® 

It  is  to  bp  observed,  however,  that  the  interrogatories  must,  in  all 

cases,  be  confined  to  the  substantive  case  made  by  the  bill,  and 
*484     that  the  plaintiff  cannot  extend  his  interrogatories  in  *  such  a 

manner  as  to  compel  a  discovery  of  a  distinct  matter,  not  in- 
cluded in  that  case  ;  and  therefore,  where  a  bill  prayed  a  discovery 
in  aid  of  an  action  at  Law  under  the  Stock  Jobbing  Act,^  as  to  an 
advance,  by  the  plaintiff  to  the  defendant,  of  a  sum  of  money  without 
legal  consideration,  which  it  was  alleged  in  the  bill  was  advanced  as  the 
premium  for  libert}'  "to  put  upon,  deliver,  or  refuse  stock,"  and  in 
consideration  of  certain  contracts  relating  to  stock,  which  were  void 
under  that  Act,  and  the  defendant  denied,  by  his  answer,  that  the  plain- 
tiff did  advance  or  pay  to  the  defendant  the  sum  mentioned,  or  any 
other  sura,  as  the  premium^  &c.  (as  charged  in  the  bill),  to  which 
answer  an  exception  was  taken,  because  the  defendant  had  not  nega- 
tived the  receipt  of  the  money  in  every  way  which  had  been  suggested 
in  the  interrogatory :  Loi'd  Eldon  overruled  the  exception,  because  the 
interrogatory  pointed  at  a  case  within  the  fifth  and  eighth  sections  of 
the  Act,  in  respect  of  which  no  bill  of  discovery  was  given  by  the  Act, 

8  Ld.  Red.  45.  «  11  Ves.  301. 

*  Ibid.  1  7  Geo.  II.  c.  8,  repealed  by  2'!  &  2-1  Vic 

6  11  Ves.  296,  301;  see  also  Muckleston  c.  28. 
c.  Brown,  6  Yes.  52,  62. 
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whereas  the  allegations  in  the  bill  related  to  cases  within  the  first  section 
of  the  Act,  in  respect  of  which  a  riglit  to  file  a  bill  of  discovery  was 
given  by  the  second  section. - 

It  may  be  noticed  here  that,  in  The  Attorney- General  w  Whorwood* 
where  interrogatories  in  a  bill  w(!re  directed  to  particular  facts  which 
were  not  charged  in  the  preceding  part,  and  the  defendant,  though 
not  bound  to  answer  them,  did  so,  and  the  answer  was  replied  to : 
Lord  Ilardwicke  held,  that  the  informality  in  the  manner  of  charg- 
ing was  supplied  by  the  answer,  and  that  the  fiicts  were  properly  put 
in  issue  ;  "  for  a  matter  may  be  put  in  issue  by  the  answer  as  well  as 
b}"  the  bill,  and,  if  replied  to,  either  part}'  may  examine  to  it."  * 

Although,  upon  the  authority'  of  the  cases  above  cited,  it  appears  that 
a  plaintiff  might  formerly  ask  all  questions  necessary  to  make  out  a 
general  allegation  in  the  bill,  yet,  in  point  of  fact,  it  was  the  common 
practice  to  make  the  interrogating  part  an  exact  echo  of  the  stating 
and  charging  part  of  the  bill.  Now,  however,  this  practice  is  not  so 
strictl}'  adhered  to  ;  for  modern  bills,  being  so  much  more  concise  than 
bills  formerly  were,  it  is  often  necessary  or  desirable,  in  the  interroga- 
tories, to  inquire  after  particulars  included  in  a  general  allegation  in 
the  bill.  And  it  would  seem  that,  to  some  extent  at  least,  the  old  rule 
requiring  an  allegation  in  the  bill,  as  a  foundation  of  the  interrogato- 
ries, has  been  relaxed :  for  it  has  been  held,  that  a  defendant  may  be 
interrogated  as  to  books  and  papers,  in  his  possession,  relating 
to  the  matters  in  *question  in  the  suit,  although  there  is  no  alle-  *485 
gation  in  the  bill  that  he  has  any.^  This,  it  is  conceived,  would 
scarce!}-  have  been  allowed  under  the  former  practice.  It  has  also  been 
determined  that,  under  the  new  practice,  it  is  not  necessar}'  to  intro- 
duce in  the  bill  allegations  suggesting  imaginary  fticts,  in  order  to  found 
an  interrogatory  ;  thus,  when  a  bill  alleged  the  existence  of  a  mortgage, 
known  to  the  plaintiff,  but  did  not  allege  that  there  were  others,  an 
interrogatory  whether  there  were  others  was  allowed.^ 

Interrogatories  to  an  amended  bill  should,  in  the  case  of  original 
defendants  from  whom  an  answer  is  required,  be  confined  to  the  parts 
added  by  the  amendment,  if  the  amendment  is  made,  after  answer,  or 
after  the  expiration  of  the  time  within  which  the  plaintiff  might  have 
filed  interrogatories  to  the  original  bill.'     Where,  however,  in  such  a 

2  Bullock    V.   Richardson,   11  Ves.  373,  1   Jur.   N.   S.  1065,  V.   C.    S.      [Rochiale 

375.  Canal    Co.  v.  Kin^,  9  Hare   Ap.   49,  note; 

8  1  Ves.  S.  534.  Kidger    v.   Worswick,    5  Jur.    N.    S.    37. 

*  lb.  538.  Interrogatories   as  to  particular    documents 

1  Perrv  v.  Turpin,  Kav  Ap.  49 ;  18  Jur.  must,  however,  be  answered.    Catt  v.  Tourle, 

594;  Parkinson  v.  Chambers,  1  K.  &  J.  72;  18  W.  R.  900.] 

Manseil  v.  Feenev,  2  J.  &  H.  313,  313;  but  2  Marsh  v.   Keith,   1   Dr.  &  Sm.  342;  6 

the  Court  di.scourages  exceptions  to  the  an-  Jur.  N.  S.  1182;   and   see  Hudson   v.  (Jren- 

swer,  on  the  ground  tiiat  the  interrogatory  as  fell,   3  Giff.  388;  8  Jur.  N.   S.  878;  PifTard 

to  books  and  papers  is  not  sufficientlyan-  v.  Beebv,  L.R.I  Eq.  623;  12  Jur.  N.  S.  117, 

swered ;    such  discovery  being   now  obtain-  V.  C.  K. 

able  in  Cliambers,  under  15  &  16  Vic.  c.  80,  S  Wich  v.   Parker,  22  Roav.   59 ;   2  Jur. 

§  18;  .«ec  Law.  London  Indisputable  Com-  N.    S.   582:  Denis  v.   Kofiuissen,  4  Jur.  N. 

pany,  10  Hare  Ap.  20;  Barnard  v.  Hunter,  S.  298,  V.  C.  W.;  Drake  r.  Symes,  2  De  G., 
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case,  it  is  desired  to  iutcrrogate  the  original  defendants  bej'ond  the 
amendments,  a  special  application  for  leave  so  to  do  must  be  made  by 
motion  or  summons.*  In  the  case  of  new  defendants,  added  by  the 
amendments,  the  interrogatories  ma}'  extend  to  tlie  whole  bill :  the  bill 
being,  as  to  them,  an  original  bill ;  but  a  new  set  of  interrogatories 
must  be  filed,  as  the  old  interrogatories,  if  any,  cannot  be  amended  as 
to  the  new  defendants.^  Where  the  plaintiff,  having  amended  his  bill 
after  answer,  filed  interrogatories  to  the  whole  bill,  the}'  were,  on  the 
application  of  the  original  defendants,  ordered  to  be  taken  off  the  file  ; 
but  leave  was  given  to  file  new  interrogatories  confined  to  the  amend- 
ments ;  ®  and  where,  after  a  defendant  had  put  in  a  voluntary  answer, 
the  plaintifl!"  amended  his  bill,  it  was  held  that  he  could  only  require  an 
answer  from  such  defendant  to  the  amendments.''  A  second  set  of 
interrogatories  to  the  same  bill  may,  if  the  time  for  filing  interrogato- 
ries has  not  expired,  be  filed,  without  order,  as  against  defendants  who 
were  not  previously  interrogated  :  for  instance,  if  the  plaintiff  files  inter- 
rogatories for  the  examination  of  two  or  more  of  several  defend- 
*486  ants,  and  afterwards  desires  to  interrogate  *  the  other  defendants 
to  the  same  biU,  he  may  file  a  second  set  of  interrogatories  for 
the  examination  of  such  other  defendants.^  If  the  time  has  expired, 
an  order  giving  leave  to  file  the  second  set  of  interrogatories  is  neces- 
sary. 

If  the  interrogatories  first  filed  have  not  been  answered  by  any 
defendant,  the  plaintiff  may,  under  an  order,  amend  such  interroga- 
tories, so  as  to  require  an  answer  from  such  other  defendants  ;  but  the 
order  to  amend  must  express  the  object ;  and  the  defendant  as  against 
whom  the  interrogatories  were  first  filed,  must  be  served  with  a  copy 
of  the  interrogatories  as  amended.^  And,  generally,  interrogatories 
may  be  amended  under  an  order  as  of  course,  to  be  obtained  on 
motion,  or  on  petition  at  the  Rolls,  at  any  time  before  an  answer  is 
put  in.' 

If  the  plaintiff  desires  to  waive  an  answer  from  the  defendant,  for 
whose  examination  interrogatories  have  been  filed,  but  who  has  not  an- 
swered them,  he  may,  at  any  time  before  filing  replication,  or  setting 
down  the  cause  for  hearing,  obtain  as  of  course,  on  motion,  or  on  peti- 
tion at  the  Rolls,  an  order  to  amend  the  interrogatories,  by  striking  out 
so  much  of  the  heading,  and  of  the  note  at  the  foot  thereof,  as  requires 
an  answer  from  such  defendant ;  *  but  if  he  has  been  served  with  a  copy 

F.  &  J.  81 ;   Southampton  Steamboat  Com-  T  Denis  v  Rochussen,  4  .Tur.  N.   S.  298, 

panvr.  Rawlins,  10  Jur.  N.   S.  118,  M.  R. ;  V.  C.  W. ;  Wich  v.   Parker,  22  Beav.  59;  2 

12  \V.  R.  285.  Jur.   N.   S.  582;  and  see  post,  Chap.  XVII. 

*   See   Denis   v.    Rochussen,    and   South-  §  4,  Exceptions  to  Answer. 

ampton    Steamboat    Company    v.    Rawlins,  i  Braithwaite'.s  Pr.  35. 

ubi  sup. ;  see  also  Attorney-Gfeneral  ■«.  Rees,  2  Jbid.;  Hraithwaite's  Manual,  18.3. 

12  Beav.  50,  54.  8  Braithwaite's   Pr.    309.      For   form    of 

fi  Braithwaite's  Pr.  310.  order  on  motion,  see  Seton,  1252,  No.  2;  and 

6  Drake  v.  Symes,  2  De  G.,  F.  &  J.  81.  for  forms  of  motion  paper  and  petition,  see 

For  form  of  notice  of  motion  in  such  case,  Vol.  III. 

Bee  Vol.  III.  *  Braithwaite's  Pr.  310,  311.    Where  the 
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of  the  interrogatories,  his  consent  should  be  obtained ;  service  of  the 
interrogatories,  as  so  amended,  upon  co-defendants  wlio  have  answered 
is  unnecessary. 

When  an  order  for  leave  to  amend  the  iaterrogatories  cannot,  under 
the  ordinary  practice,  be  obtained  as  of  course,  the  application  for  it 
must  be  made  on  sunnnons  at  Chambers ;  if,  however,  the  defend- 
ants will  consent,  it  may  be  obtained  on  petition  of  course  at  the 
Rolls.  ^ 

Amendments  of  interrogatories  are  settled  and  signed  by  counsel ; 
and  the  amendment  is  made  in  the  same  manner  as  in  the  case  of  bills. ° 
Thus,  if  the  amendments  exceed  two  folios  of  ninet}'  words  in  any  one 
place,  a  new  iugrossment  of  the  interrogatories  must  be  made  and  filed  ; 
in  other  cases,  the  amendments  will  be  made  by  the  Record  and  AVrit 
Clerk,  on  the  draft,  signed  by  counsel,  and  the  order  to  amend,  being 
left  with  him.'' 

An  office  cop}'  of  the  interrogatories,  as  amended,  must  be  served  on 
each  defendant  who  is  requh-ed  to  answer  them,  or  on  his  soli- 
citor, if  he  has  appeared  by  one.  The  service  is  effected  in  *  the  *487 
same  manner  as  service  of  the  copy  of  the  original  interrogato- 
ries. A  copy  of  the  former  interrogatories,  which,  though  stamped  for 
service,  has  not  actually  been  served  when  they  ai'C  amended,  may  be 
amended,  re-examined,  and  restamped  at  the  Record  and  Writ  Clerks' 
Office  for  service,  without  further  fee,  on  a  'praecipe  for  that  purpose 
being  left  there. ^ 

Where  the  interrogatories  are  amended,  each  defendant  previously 
served  has  his  full  time  for  answering  again,  from  the  date  of  the  ser- 
vice of  the  copy  of  the  amended  interrogatories.^ 

The  costs  of  preparing  interrogatories,  which  have  not  been  filed  in 
consequence  of  admissions  being  subsequently  entered  into  between  the 
parties,  will  be  allowed  on  taxations  as  between  party  and  party.^ 

interrogatories  do  not  extend   to   other  de-  '  Braitliwaite's  Pr.  311.     No  fee  is  pay- 

fendants,  the  application  should  be  to  take  able  on  amending  interrogatories.     I>nd. 

them  off  the  file.     [And  this  application  mav  i  Ibid.      For  form  of  priBcipe,   see  Vol. 

be   ex  pnv'.e..      Stephens   v.    Louch,  W.   N.  III. 

(1860)  144;  Hammond  v.  Hammond,  18  L.  2  Braithwaite's  Pr.  311.     As  to  the  tmie 

T.  N.  S.  553.]     For  forms  of  motion  paper  allowed  to  answer,  see  post,  p.  488. 

and  petition,  see  Vol.  HI.  ^  Da\ie.'(  v.  Marshall,  1  Dr.  &  S.  564;  7 

6  See  Braithwaite's  Pr.  310.  Jur.  N.  S.  669. 

6  Ante,  p.  422. 

VOL.  I.  30  465 
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PROCESS  TO  COMPEL,  AND  PROCEEDINGS  IN  DEFAULT  OF 

ANSWER. 

Section  I.  —  Against  Deferidants  not  privileged,  nor  subject  to  Disability. 

Where  the  plaintiff  requires  the  defendant  to  put  in  an  answer  to  the 
bill,  whether  original  or  amended,  he  must,  as  we  have  seen,  file  inter- 
rogatories for  his  examination  ;  and  the  defendant  must  put  in  his  plea, 
answer,  or  demurrer,  not  demurring  alone,  within  twenty-eight  days 
from  the  delivery  to  him  or  his  solicitor  of  a  copy  of  the  interrogatories 
which  he  is  required  to  answer  ;  ^  but  where,  using  due  diligence,  he  is 
unable  to  put  in  his  answer  within  the  time  allowed,  the  Judge,  on  suffi- 
cient cause  being  shown,  may  enlarge  the  time,  as  often  as  he  deems 
right,  on  such  (if  any)  terms  as  to  the  Judge  seem  just.^ 

If  the  defendant  does  not  answer  within  the  time  allowed,  and  pro- 
cures no  enlargement  of  the  time,  he  is  subject  to  the  following  lia- 
bilities :  — 

1.  An  attachment  may  be  issued  against  him.^ 

2.  He  may  be  committed  to  prison,  and  brought  to  the  bar  of  the 
Court. 

3.  The  plaintiff  may  file  a  traversing  note,  or  proceed  to  have  the 

bill  taken  pro  confesso  against  him.'* 
*489         *  It  may  be  remarked,  that  if  the  plaintiff  has  to  give  security 

for  costs,  the  day  on  which  the  order  to  give  security  is  served, 
and  the  time  thenceforward  until  and  including  the  day  on  which  such 


1  Ord.  XXXVII.  4. 

2  Ord.  XXXVII.  8.  The  application  for 
lurther  time  to  answer  is  made  on  summons 
in  Chambers;  see  post,  Chap.  XVII.  §  3, 
Answers. 

8  See  Matter  of  Vanderbilt,  4  .lohn.  Ch. 
58.  If  the  plaintiff  makes  oath  that  a  dis- 
covery is  necessary,  he  is  entitled  to  an 
order  that  the  defendant  answer  the  bill  or 
be  attached ;  and  the  Court  will  not,  in  that 
stage  of  the  cause,  inquire  whether  a  dis- 
covery is  necessary.  Stafford  v.  Brown,  4 
Paige,  3G0.  A  suSpmna  returnable  on  Sun- 
day is  irregular,  and  will  not  warrant  the 
issuing  of  an  attachment  for  disobedience 
thereof,  as  no  Cjurt  can  be  held  on  that  du}' 


for  any  purpose.    Gould  v.  Spencer,  5  Paige, 
541. 

■*  This  is  the  express  provision  of  A  rt.  13 
of  the  16th  Order  of  Mav.  184.5;  Sand.  Ord. 
983;  7  IJcav.  xxiii. ;  1  I'liil.  Ixviii.;  but  is 
omitted  in  Ord.  XXXVIII.  4.  correspond- 
ing to  that  Art.,  though  retained  in  Ord. 
XXXVII.  6,  corresponding  to  Art.  15  of 
the  16th  Ord.  Tiiis  appears  to  be  an  acci- 
dental omission;  but  it  is  clear  that  the  con- 
sequences, though  not  expressed  in  the  Gen- 
eral Order,  of  a  defendant  making  default 
in  answering,  remain  the  same  as  before; 
see  Ord.  XII.,  XIII.,  and  XXII.  Portable 
of  process  for  want  of  answer,  see  Setoc, 
1267. 
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sccurit}'  is  given,  are  not  to  be  reckoned  in  the  computation  of  tlu;  time  ' 
allowed  the  defendant  for  answering. 

Where  the  defendant  thus  becomes  liable  to  be  attached,  the  plain- 
tiffs solicitor  ma}'  prepare  a  writ  of  attachment ;  '^  the  indorscnuMit  of 
which  states  it  to  be  for  not  answering.''  To  procure  the  sealing  of  this 
writ,  an  aflklavit  of  the  service  or  delivery  of  the  interrogatorii;s  must 
be  produced  to  the  Record  and  Writ  Clerk ;  *  and  a  prtecipe  must  l>e 
entered  and  left  in  the  usual  manner.^  The  writ  must  be  din>cted  to 
the  sheriff  or  other  proper  ollicer,  and  lodged  with  the  under-sherilf, 
deputy-sheriff,  or  other  proper  pei'son,  as  before  explained. **  If  the 
defendant  is  in  prison,  the  writ  must  be  lodged  with  the  keeper  as  a 
detainer.'' 

When  there  is  just  reason  to  believe  that  any  defendant  means  to 
abscond  before  answering  the  bill,  the  Court  ma}',  on  the  ex  parte  appli- 
cation of  the  plaintiff,  at  any  time  after  an  appearance  has  been  entered 
for  him  by  the  plaintiff,  order  an  attachment  for  want  of  answer  to 
issue  against  him ;  and  such  attachment  is  to  be  made  returnable  at 
such  time  as  the  Court  directs.*  Such  application  should  be  made  by 
motion,  supported  by  affidavit  of  the  grounds  for  believing  that  the 
defendant  means  to  abscond  before  answering,  and  by  the  Record  and 
Writ  Clerks'  certificate  of  an  appearance  having  been  entered  by  the 
plaintiff.^ 

It  is  customary  for  the  plaintiff's  solicitor  to  write  to  the  defendant's 
solicitor,  calling  for  an  answer,  before  the  attachment  is  issued.  The 
effect  of  such  a  letter  is,  that  the  plaintiff,  on  whose  behalf  it  is  given, 
precludes  himself  from  issuing  the  attachment,  until  the  defendant  has 
had  a  reasonable  time,  either  to  put  in  his  answer,  or  to  obtain  an 
order  for  further  time  so  to  do.^° 

An  order  for  further  time  cannot,  in  strictness,  be  granted  after  an 
attachment ;  moreover,  the  writ  is  considered  to  issue  the  first  mo- 
ment of  the  day  on  which  it  is  sealed  and  tested. ^^     An  attach- 
ment *  is  therefore  regular,  and  not  to  be  set  aside,  if  sealed     *490 
before  an  order  for  further  time  has  been  obtained.^     When  an 

1  Ord.  XXXVII.  14.  T  See  ante,  p.  40G. 

2  See  ante,  p.  404.  8  Ord.  XII.   1.     [The  difference  between 
8  For  forms  of   attachment  and  indorse-      the   common   attacliment   for  failin;^   to  an- 

ment,  see  Vol.  III.  swcr,  wliich  is  here  considered,  and  an  exlra- 

*  Kraithwaite's  Pr.  104.     An  attachment  ordinary  or  special  attachment  for  confeinpl, 

will  be  issued  on  an  allidavit  that  the   de-  is  noted  in  Hazards.  Diirant,  11  K.  I    1!)5.] 
fendant's  solicitor  has  admitted  the  delivery  ^  For  forms  of  atlidavit  and  motion  paper, 

to  him  of  the  interrogatories.     Sidebottom  v.  see  Vol.  III. 

Atkins,  4  Jur.  N    S.  942,  V.  C.  S.     If  no  ^  Barritt  v.  Barritt,  .3  Swanst.  .395,  396; 

appearance  has  been  entered,  an  affidavit  of  Taylor  v.  Fi.sher,  6  >Sim.  500.     These  cases 

the   service   of    the    bill    is   also   necessary.  were  before  the  abolition  of  the  Six  Clerks; 

Brailhwaite's  Pr.  165;  and  if  the  defendant  but  solicitors  have  adopted  the  practice, 
has  obtained  an  order  enlarging  the  time  to  n  Stephens  a;.  Neale,  1  Mail.  .553;  Petty 

answer,  it  should  be  shown  by  the  affidavit,  v.   Lonsdale,  4  M.   &   C.    545,    54S;  3   Jur. 

or  by  an  otfice  copy  of  the  order,  that  such  118G. 

time"  has   elapsed.    'lb.  104.     For  form  of  i  Kirkpatrick  r.  Meers,  2  Sim.  10;  Tay- 

affidavit,  see   Vol.  III.  lor  v.  Fisher,  6  Sim.  500.     No  ser-ice  of  an 

5  Ante,  p.  465.  For  form  oi  prcecipe,  see  order  for  time  is  now  necessary.  2  Smith's 
Vol.  111.  Pr.  131. 

6  Ante,  p.  466. 
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attachment  has  been  issued,  but  has  not  been  executed  at  the  time  an 
application  for  further  time  is  heard,  the  plaintiff  may  consent  to  an 
order  for  further  time  being  made,  on  the  condition  that  the  attachment 
is  not  to  be  thereby  prejudiced ;  but  such  condition  should  appear  by 
the  order. 

The  sheriff  may  either  return  cepi  corpus^  attached  and  in  prison,  or 
non  est  inventus ;  '^  and  it  will  be  convenient  to  consider,  separately,  the 
course  to  be  adopted  by  the  plaintiff,  in  respect  of  each  one  of  such 
returns. 

First:  If  the  sheriff  attach  the  defendant,  and,  taking  bail,  return 
accordingly,^  the  plaintiff  is  entitled,  as  of  course,  to  move,  upon  pro- 
duction of  the  sheriff's  return,  for  an  order  that  the  messenger  attending 
the  Court  may  apprehend  the  defendant,  and  bring  him  to  the  bar  of 
the  Coux-t.*  The  order,  when  drawn  up,  is  delivered  by  the  Registrar 
to  the  messenger,  who  thereupon  procures  the  Lord  Chancellor's  war- 
rant to  apprehend  the  defendant,  and  proceed  to  execute  the  same.  If 
there  is  a  vacancy  in  the  office  of  messenger,  the  Sergeant-at-arms  wUl 
be  ordex'ed  to  bring  up  the  defendant.^ 

If  the  plaintiff  adopt  this  course,  and  the  defendant  is  taken  into 
custody  by  the  messenger,  the  plaintiff  must  take  care  that  the  defend 
ant  be  brought  to  the  bar  of  the  Court  by  the  messenger,  within  ten 
days  after  he  was  so  taken  into  custod}',  and  within  thirt}'  da3-s  after  his 
arrest  by  the  sheriff:  ®  otherwise,  the  defendant  is  entitled  to  his  dis- 
charge, without  payment  of  the  costs  of  the  contempt :  which,  in  such 
case,  are  to  be  paid  by  the  plaintiff."  But  where  such  defendant  does 
not  put  in  his  answer  within  eight  da^'s  after  such  discharge,  the  plain- 
tiff may  cause  a  new  attachment  to  be  issued  against  him,  for  want  of 
his  answer.* 

If  the  messenger  finds  the  defendant  in  prison,  he  lodges  the  order 
and  warrant  with  the  keeper,  as  a  detainer,  and  makes  his  return  ac- 
cordingly- ;  whereupon  the  plaintiff  may  cause  the  defendant  to  be 
brought  to  the  bar,  under  a  writ  of  habeas  corpus.^ 

Where  the  messenger  is  unable  to  find  the  defendant,  he  makes  a  re- 
turn to  that  effect ;  and  the  plaintiff  may  then  obtain  an  order  for  the 
Sergeant-at-arms  to  apprehend  the  defendant. 

Secondly- :  If  the  sheriff  arrest  the  defendant,  and  commit  him 
*491     *to  prison,  or  detain  him  if  already  in  prison,  and  return  ac- 
cordingly,^ the  plaintiff  is  entitled,  upon  production  of  the  return, 
to  an  order  for  a  writ  of  habeas  corpus  cum  causis  directed  to  the  keeper 
of  the  prison,  or  other  officer  in  whose  custody  the  defendant  is,  com- 

2  For  an  explanation  of  these  several  re-  *  See  post,  p.  491. 

turns,  see  ante,  pp.   470,  471;  and  as  to  en-  ">  Ord.  XII.  2. 

forcing  a  return,  see  ib.  p.  470.  8  Jbkl. 

8  As  to  bail,  see  anti',  p.  408.  9  See  post,  p.  493. 

*  For  form  of  Order,  see  Seton,  12G0,  No.  i  The  practice  here  stated  will  also  apply 

2;  and  for  form  of  motion  paper,  see  Vol.  to  a  case  where  the  keeper  of  a  prison,  in 

III.  which  the  defendant  is  confined,  certifies  tliat 

'  Macra';  v.  Kensal,  2  Sim.  16.  the  defendant  is  in  his  custody. 
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manding  liim  to  bring  the  defendant  to  the  bar  of  the  Court. ^  Tliis 
order  will  be  made  on  petition  or  motion,  as  of  course.'  The  writ  will 
be  sealed  at  the  Record  and  Wiit  Clerks'  Office,  on  pro(hicti()n  of  the 
order;  and  must  be  made  returnable  on  a  day  certain.  Usually  one  of 
the  days  appointed  for  hearing  motions  is  named  ;  but  if  the  plaintiff  is 
limited  in  time,  another  day  may  be  fixed.* 

The  defendant  must  be  brought  to  the  bar  of  the  Court  within  thirty 
days  after  he  is  lodged  or  detained  in  prison  under  the  attachment,  or 
he  will  be  entitled  to  his  discharge,  without  paying  the  costs  of  con- 
tempt;  which  in  such  case  will  have  to  be  paid  by  the  ijlaintilf.*^  But 
the  plaiutilT  may,  at  the  expiration  of  eight  days  after  such  discharge, 
issue  fresh  process,  if  the  answer  be  not  filed  in  the  mean  time.*  Dur- 
ing vacation,  the  prisoner  may  be  brought  up  to  the  private  house  of 
the  Judge.'' 

In  either  of  these  cases,  whether  the  defendant  be  brought  to  the  bar 
of  the  Court  by  the  messenger,  or  upon  habeas  corpus  by  the  officer  in 
whose  custody  he  is,  the  defendant,  if  he  persists  in  his  contempt,  will, 
upon  motion  of  course  by  the  plaintiff,  be  turned  over  to  Whitecross 
Street  Prison  ;  ^  or  remanded  to  that  prison,  if  already  imprisoned  or 
detained  there. ^  The  plaintiff  may  then  either  press  for  an  answer,  or 
proceed  to  take  the  bill  pro  covfesso  against  the  defendant.^*' 

If  the  plaintiff  determines  to  press  for  an  answer,  he  should  move 
for  an  order  that  the  defendant  may  remain  in  custody  until  he 
has  answered  the  bill."  Notice  of  the  motion  should  be  served  *  on  *492 
the  defendant ;  ^  and  the  order  will  be  made,  if  the  Court  is  satis- 
fied that  justice  cannot  be  done  to  the  plaintiff  without  an  answer  to 
the  interrogatories  from  the  defendant  himself ;  and  the  order  will  not 
prejudice  the  plaintiff's  rights  to  take  the  bill  pro  confesso.^ 

If  the  plaintiff,  determines  to  proceed  to  take  the  bill  pro  confesso 

2  For  form   of    order,    see    Seton,    1262,  ^  Clark  v.  Clark,  1  Phil.  116. 

No.   8.    The    plaintiff,    instead  of    adopting  8  For  form  of  order,  see  Seton,  1262,  No. 

this   course,    may   serve    notice    of    motion,  10. 

under  Ord.  XXII.  r.  1,  to  take  the  bill  pro  9  Pnd.     No.  12. 

confesso,  as  hereafter  explained;  see  post,  p.  "  The  plaintiff  may  also,   with   leave  of 

519.  the  Court,  tile  an  answer  in  the  name  of  the 

3  For  forms  of  petition  and  motion  paper,  defendant,  under  11  Geo.  lY.  &  1  Will.  IV. 
see  Vol.  III.  c.  36,  §  15,  r.   11;  see  poM,  p.  472;  but  this 

4  Braithwaite's  Pr.  224,  225;  and  see  course  is  practically  abolished,  as  the  plaintiff 
post,  p.  492,  n  7.  When  the  writ  has  been  may  file  a  travcrsiiiR  note;  sets  post,  p.  513. 
duly  executed  and  returned,  it  should  be  "  For  form  of  order,  see  Seton,  1264,  No. 
filed  in  the  Record  and  Writ  Clerks'  Oilice.  14.  o-,  r  ft 
Oldlield  1-.  Cobbett,  2  Phil.  289.  For  forms  1  Aveling  v.  Martin,  17  Jur.  2il.  L.  .1.1., 
of  writ,  indorsement,  and  pi-mcipe,  see  Vol.  overruling  Maitland  v.  Rodger,  14  Sim.  92; 
jll.  8  .lur.  371.     For  form  of  notice  of  motion, 

6  Ord.  XII.  3.  «'B  Vol.  III. 

6  Ibid.      Vacations  will   be  reckoned   in  2  n  Geo.  IV.  &  1  Will.  IV.  c.  30,  §  15,  r. 

computing  the  thirty  days.     Fortescue  w.  Hal-  12;  Braithwaite's  Pr.  276:   Maitland  c.  Kod- 

lott,  3  ,Iur.  N.  S.  806,  V.  C.  K.,  where  it  was       ger,   iibi  sup. ;  Potts  r.    \\  luti v,  8   Beav. 

held,  that  the  stat.  11  Geo.  IV.  &  1  Will.  IV.  317.     If  the  defendant  does  not   appear  on 

c.  36,  §  15,  r.  5,  which  allowed  the  plaintiff  the   motion,    an  alhdavit   of   service   ot    the 

till  the  fourth  day  of  the  ensuing  term,   if  notice  must  be  produced  m  Court;  for  form  ot 

the  thirty  days  expire  in  vacation,  is  super-  affidavit,  see  Vol.  III. 
seded  by  the  General  Order;  see  also  Flower 
V.  Bright,  2  J.  &  H.  590. 
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against  the  defendant,  he  must  obtain  an  order  for  a  writ  of  habeas  cor- 
pus., directed  to  the  keeper  of  the  prison,  commanding  him  to  bring  the 
defendant  to  the  bar  of  the  Court.  This  order  is  made  on  petition  or 
motion  as  of  course,  supported  b}'  the  order  handing  over  or  remand- 
ing the  defendant  back  to  the  i)rison,  and  the  keeper's  certificate  of  his 
being  in  custody  tliere.^  The  appHcation  for  tlie  writ  ma}'  be  made  as 
soon  as  the  defendant  is  ordered  to  be  committed  or  remanded  back  to 
prison  ;  *  but  there  must  be  at  least  twenty-eight  days  between  the  day 
on  which  the  defendant  was  committed  or  remanded  back,  and  the  re- 
turn of  the  writ.^  The  writ  will  be  sealed  at  the  Record  and  Writ 
Clerks'  Ollice,  on  production  of  the  order.®  On  the  return  of  the  Avrit, 
the  defendant  is  brought  to  the  bar  of  the  Court ;  and  if  he  persists  in 
his  contempt,  he  will  be  remanded  to  prison,  to  remain  there  till  he 
answer  the  bill  and  clear  his  contempt ;  and  the  bill  will  be  ordered  to 
be  taken  pro  confesso  against  him  at  the  hearing  of  the  cause.'' 

It  should,  however,  be  mentioned  here,  that  although  the  practice 
above  stated  may  still  be  adopted,  the  General  Orders  have  given  the 
plaintiff  an  easier  mode  of  obtaining  an  order  to  have  the  bill  taken 
pro  confesso^  in  the  event  of  the  attachment  being  executed  upon  the 
defendant.* 

If  the  plaintiff  resorts  to  the  practice  above  stated,  no  time  should 
be  lost  in  these  proceedings  :  for,  unless  the  plaintiff,  within  six  weeks 
after  the  expiration  of  two  calendar  months  from  the  time  the  defend- 
ant was  lodged  or  detained  in  prison,  under  the  attachment, 
*493  obtain  the  order  that  the  defendant  remain  *  in  custody-  until 
answer  or  further  order,  or  that  the  bill  be  taken  pro  confesso., 
the  defendant  is  entitled  (upon  application  to  the  Court)  to  be  dis- 
charged, without  pa3'ment  of  an}-  costs  :  unless  the  Court  see  good 
cause  to  detain  him  in  custody.^  Where,  however,  the  plaintiff  can 
show  that  an  answer  is  necessary,  the  Court  may  refuse  to  discharge 
the  defendant,  although  the  plaintifi'  has  neglected  to  obtain  an  order 
to  detain  him  in  custod}'.^ 

If  the  defendant,  upon  the  return  being  made  to  the  attachment  by 
the  sheriff,  be  in  jail  under  sentence  for  a  misdemeanor,  he  may  be 
brouglit  up  before  the  Court  b}'  liaheas  corpus  in  the  manner  before  ex- 
plained ;  ^  and  thereupon  he  will  be  turned  over  pro  forma  to  White- 

3  For  forms  of  order,  see  Seton,  1263,  Nos.  to  isBue  without  p,\vmcnt  of  any  fee;  see  Ord. 

11   and   12;   and   for  forms  of  petition  and  XXX.   3.     Tlie   iirrection,    in  "such   case,    is 

motion,  sec  Vol.  III.  signed  by  the  lle^nstrar,  and  indorsed  on  tlie 

*  Simpson  u.  Barton,  13  L.  J.  N.S.  Ch.  79,  order  directing    the    former    writ   to   issue. 

M.  R.  Braitliwaite's  I'r.  224. 

6  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15,  «  Ord.  XXII.  1.  As  to  taking  bills  pro 
r.  2.  confesso,  see/;a<  Chap.  XI. 

0  Braithwaite's  Pr.  224,  225.    For  forms  of  i  11  Geo.   IV.  &  1  Will.   IV.  c.  30,  §  15, 

writ,  indorsement,  and  yjy-cEcyje,  see  Vol.  III.;  r.  13.     'I'lie  two  months  and  six  weeks  run 

and  see '(7//e.  p.  491.  in    vacation.     Simmons   v.    Wood,    2   Hare, 

7  For  forms  of  order,  see  Seton,  1260,  Nos.  044. 

5  and  0.     Where,  from  pressure  of  business  2  Potts  r.  Whitmore,  8  Beav.  317. 

or  other  cause,  tlie  matter  is  nf)t  heard,  the  ^  Ante,  p.  491. 

Court  may  direct  a  new  writ  of  habeas  cvrpus 
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cross  Street  Prison ;  though  actually  carried  back  to  the  prison  from 
whence  he  came.  Thereupon,  a  second  writ  of  habeas  corpus  issues, 
similar  in  all  respects  to  that  before  mentioned,  except  in  licing  di- 
rected to  the  jailer  or  keeper  of  the  prison  to  wliich  the  defendant  has 
been  carried  back.  Upon  the  return  thereof,  the  defendant  is  brought 
into  Court,  and  remanded  to  the  prison  from  whence  he  came,  without 
being  turned  over  again  to  Whitecross  Street  Prison  ;  and  the  bill  may 
be  taken  pro  confesso^  in  the  same  manner  in  all  resi)ects  as  if  the  de- 
fendant had  been  all  along  in  the  custody  of  the  keeper  of  the  latter 
prison.'' 

Should  it  turn  out  that  the  defendant  is  under  sentence  for  felony, 
there  is  apparently  no  power  in  the  Court  to  order  his  removal  until  the 
expiration  of  the  sentence  ;  ^  and  consequently,  in  such  a  case,  it  seems 
that,  previously  to  the  General  Order  above  referred  to,*'  no  order  to 
take  the  bill  pro  confesso  could  have  been  obtained,  nor  could  any  an- 
swer have  been  enforced  as  against  a  defendant  in  such  a  position. 

There  seems  to  have  been  some  difference  of  opinion  among  the 
Judges,  whether  the  13th  rule  of  the  statute  confers  upon  the  defend- 
ant so  absolute  a  right  to  his  discharge  that  it  cannot  be  waived  by  any 
act  done  by  him  either  previously  or  subsequent  to  the  expiration  of 
the  period  specified.  Sir  Lancelot  Shadwell  V.  C.  decided,"  that  an 
answer  put  in  b}'  a  prisoner,  when  entitled  to  his  discharge,  inasmuch 
as  it  pre  Agents  the  plaintiff  from  having  the  biU  taken  pro  confesso^  de- 
prives the  defendant  of  the  right  conferred  upon  him  by  the  statute,  of 
being  discharged  without  payment  of  the  costs  of  the  contempt ;  and 
Sir  James  Wigram  V.  C.^  was  of  opinion,  that  an  application  for  time 
to  answer,  made  by  the  defendant  prior  to  being  entitled  to  his 
discharge,  *  and  the  acceptance  of  the  time  thereupon  given,  *494 
prevented  the  operation  of  the  statute,  and  placed  the  defend- 
ant in  the  situation  he  would  have  been  in  had  its  provisions  never  been 
enacted;  whereas,  according  to  Lord  Langdale  M.  R.,^  a  defendant 
obtaining  leave  to  answer,  subsequent  to  the  period  when  he  becomes 
entitled  to  his  discharge,  has  still  a  right  to  the  benefit  of  the  statute  : 
which  right  he  has  neither  power  nor  capacity  to  waive. 

Thirdly :  If  the  sheriff  is  unable  to  attach  the  defendant,  and  return 
accordingly,  there  are  different  modes  whereb}-,  under  different  circum- 
stances, the  plaintiff  may  proceed  to  take  the  bill  pro  confesso. 

If  an  affidavit  can  be  made,  that  due  diligence  was  used  to  ascertain 
where  such  defendant  was  at  the  time  of  issuing  such  writ,  and  in  en- 
deavoring to  apprehend  him  under  the  same,  and  that  the  person  suing 
forth  such  writ  verily  believed,  at  the  time  of  suing  forth  the  same, 
that  such  defendant  was  in  the  county  into  which  such  writ  was  issued, 

*  11  Geo.  IV.  &  1  Will.  IV.  c.  .36,  §  15,  r.  '  Williams  v.  Newton,  11  Sim.  45. 

4;  5  &  0  Vic.  c.  22,  §  7;  25  &  26  Vic.  c.  104,  »  Woodward  v.  Conebeer,  2  Hare,  506;  8 

§  2;  Bi-aitlnvaite's  Pr.  283.  Jur.  642. 

5  Itoo-crs  V.  Kirkjiatrick,  3  Ves.  573.  i  Havues  v.  Ball,  4  Bcav.  101. 

6  Ord.  XXII.  1. 
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then,  upon  ex  parte  motion,  supported  b}'  such  an  aflQdavit,  and  the 
8herifl''s  return,  the  plaintiff  is  entitled  to  a  wi'it  of  sequestration. ^  But 
the  affidavit  must  be  precisely  in  the  words,  or  at  least  go  to  the  full 
extent,  of  the  language  just  mentioned ;  and  hence  it  is  often  impossi- 
ble, from  the  conduct  of  the  defendant,  to  frame  an  affidavit  in  the 
])roper  terms. ^ 

Where  such  an  affidavit  can  be  made,  another  course  for  the  plaintiff 
to  adopt  is,  upon  the  sheriff  returning  non  est  {7iventus,  to  move,  as  of 
course,  upon  such  affidavit,  for  the  Sergeant-at-Arms  to  apprehend  the 
defendant.*  If  the  Sergeant-at-Arms  arrest  the  defendant,  he  must 
bring  him  to  the  bar  of  the  Court  within  ten  days  thereafter.  If  he 
find  him  in  prison,  he  lodges  the  order  and  warrant  with  the  keeper  as 
a  detainer,  and  returns  accordingly,  then  the  same  course,  with  respect 
to  bringing  the  defendant  to  the  bar  of  the  Court,  must  be  pursued,  as 
if  the  defendant  had  been  apprehended  by  the  messenger,  and  within 
the  same  time.^  On  the  other  hand,  if  the  Sergeant-at-Arms  return 
that  the  defendant  cannot  be  found,  so  as  to  be  apprehended,  then, 
upon  motion  of  course,  supported  by  production  of  such  return,  the 
plaintiff  is  entitled  to  an  order  for  a  writ  of  sequestration.^ 

In  either  of  the  above  cases,  that  is,  whether  the  writ  of 
*495  sequestration  *  is  ordered  upon  motion,  supported  by  the  affi- 
davit mentioned  above,  or  upon  a  return  of  non  est  inventus  by 
the  Sergeant-at-Arms,  it  would  seem  that  the  plaintiff  may  at  once  ob- 
tain an  order  to  take  the  bill  pro  confesso  ;  which  is  granted  on  motion 
of  course. 

According  to  the  old  practice  of  the  Court,  independent  of  recent 
Statutes  and  Orders,  an  order  to  have  the  bill  taken  pro  confesso  was 
of  course,  upon  the  issuing  of  the  writ  of  sequestration,  even  though  it 
was  not  executed.^  In  consequence  of  this  rule,  it  does  not  seem  that 
it  ever  has  been  the  ordinary  practice  to  execute  writs  of  sequestration 
upon  mesne  process  ;  and  an  opinion  appears  at  one  time  to  have  pre- 
vailed, that  such  an  execution  was  irregular.  The  opinion  seems  to 
have  arisen,  in  consequence  of  what  was  said  by  Sir  Thomas  Clarke 
M.  R.,^  in  Heather  v.  Waterman,^  and  Vaughan  v.  JFi7^iams,*  where  he 
expressed  an  opinion,  tliat  when  a  bill  had  been  taken  pro  confesso,  on 
a  sequestration  for  want  of  an  answer,  the  execution  of  the  sequestra- 
tion was  unnecessary  and  improper.     These  cases  appear  to  have  been 

2  Ord.  XII.  6;  Rraithwaite's  Pr.  287:  see  Ord.  XXX.  2.  For  form  of  motion  paper,  sec 
Seton,  12G0,  No.  l;andforf()rms  ofamdavit,       Vol.  IK. 

motion    paper,    writ    of    sequestration,    and  5  Storer  v.  Great  Western  Railway  Com- 

pimcipe  ,  see  Vol.  III.     [A  sequestration  will  pauy,  1  Y.  &  C.  C.  C.  180;  Braithwaite's  Pr. 

not  be  issued  on  an  attachment  returned  be-  286;  ante,  pp.  491,  402. 

fore  the  return  dav.     iAIartin  v.  Kerridgo,  3  6  Braithwaite's    Pr.    287.      The  return  is 

p.  W.  241;  Re  Brown,  16  W.  R.  962.]  filed  at  the  Report  Otiice.     For  form  of  order, 

3  Storer  u.  Great  Western  Railway  Com-  see  Seton,  1261,  No.  4;  and  for  form  of 
pany,  1  Y.  &  C.  C.  C.  180.  motion  paper,  see  Vol.  III. 

*  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  1^,  r.  l  Wyatt's  Pr.  .3.5-2;  Harr.  by  Newl.  146. 

1;  Braithwaite's  Pr.  280:  but  see  Seton,  1260,  2  Misprinted  "  Sewell,"  in  1  Dick.  335. 

No.  1.     The  order  must  be  delivered  to  the  »  1  Dick.  3:J5. 

Sergeant,   or  his  deputv,  by  tlie    Registrar.  *  /i.  354. 
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cited  by  Mr.  Dickens,  the  Registrar,  in  the  notes  handed  up  by  him  to 
the  Lords  Commissioners  of  the  Great  Seal,  in  Rowley  v.  Ridley,^  in 
support  of  the  distinction  taken  by  him  between  sequestration  in  mesne 
process  and  for  a  duty,  namely,  that  a  sequestration  in  mesne  process 
ought  not  to  be  executed  ;  but  upon  reference  to  those  cases,  it  appears 
that  the^'  go  no  further  than  to  show  that,  when  the  plaintiff  intends  to 
proceed  to  have  the  bill  taken  pro  confesso  against  the  defendant,  the 
execution  of  the  sequestration  is  unnecessarj',  and  therefore  improper  : 
because  the  object  of  executing  the  sequestration  being  merely  to  com- 
pel an  answer  from  the  defendant,  the  same  purpose  is  effected  by  tak- 
ing the  bill  p7-o  confesso  against  him  (by  which  process  the  plaintiff 
obtains  the  same  decree  that  he  would  have  been  entitled  to,  had  the 
defendant  put  in  his  answer  and  admitted  the  whole  case  made  by  the 
bill)  ;  and  this  being  accomplished,  the  process  drops  as  a  matter  of 
course,  and  the  sequestrators  become  accountable,  not  to  the  plaintiff 
or  the  Court,  but  to  the  defendant.^ 

In  fact,  the  practice  appears  to  be  that  a  plaintiff,  upon  obtaining 
a  sequestration  against,  a  defendant  for  want  of  an  answer, 
*  has  an  option  whether  he  will  proceed  to  take  the  bill  pro  con-  *496 
fesso,  or  to  compel  an  answer.  If  the  circumstances  of  the  case 
are  such  that  justice  can  be  obtained  by  taking  the  bill  pro  confesso,  he 
ought  not  to  cause  the  sequestration  to  be  executed  ;  but  if  his  case  is 
such  that  an  answer  from  the  defendant  is  necessar}-,  he  may.  It  should 
be  observed,  however,  that  the  cases  in  which  a  plaintiff  can  have  occa- 
sion to  compel  an  answer  from  a  defendant,  instead  of  taking  the  bill 
pro  confesso  against  him,  are  comparatively  few,  and  are  in  general  con- 
fined to  bills,  of  discovery,  where  the  answer  is  wanted  to  be  read  at 
Law,  or  to  obtain  some  admission  from  him  on  which  to  found  some 
application  to  the  Court ;  and  that,  unless  in  such  eases,  the  proper 
course  to  adopt  is  that  of  taking  the  bill  pro  confesso.  For  these  rea- 
sons, the  writ  of  sequestration  is  very  rarely  executed,  upon  mesne 
process;  and  it  will  be  more  convenient  to  treat  of  the  practice  upon  the 
execution  of  a  writ  of  sequestration  hereafter,  in  the  section  concerning 
the  proceedings  to  enforce  decrees.^ 

If  the  plaintiff  desires  to  take  the  bill  pro  confesso  against  a  defendant 
who  has  not  been  arrested  on  the  attachment,  or  by  the  Sergeant-at- 
Arms,  his  better  course  is  to  proceed  as  against  an  absconding  defend- 
ant, under  the  General  Order  on  the  subject  of  taking  bills  joro  confesso :  •' 
which  wiU  be  considered  in  the  next  chapter.^ 

6  2  Dick.  622.     It  appears  from  the  state-  pcaranee  or  answer  should  not  be  executed, 

ment  of  this  case  by  Lord  Kedesdale,  tlien  See  also  Goldsmith  v.  Goldsmith,  5  Hare,  12(i, 

the  Solicitor-General,  in   Simmonds  v.  Lord  127;  10  .lur.  561. 

Kinnaird,  4  Ves.   735,  739,   that  the  case  is  6  See   Goldsmith  v.    Goldsmith,    5   Hare, 

erroneously  reported;  and  in  the  note  of  the  123;  10  Jur.  561;  from  which  case  it  appears 

Fame  casej  in   3   Swanst.  306,   n.    (6),   Lord  that  sequestration  will  be  executed  in  a  proper 

Thurlow  is  reported  to  have  said  that  he  could  case. 

see  no  foundation,  either  i)i  the  reason  of  the  i  Poitt,  Chap.  XXVI.  §  7. 

thinf^,  or  in  the  history  of  the  Court,  for  sup-  2  o^d.  XXII. 

posing  that  a  sequestration  to  compel  an  ap-  ^  Post,  p.  518  et  seq. 
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Section  II.  —  Against  Particular  Defendants. 

The  course  which  has  been  stated,  in  the  preceding  section,  is  appli- 
cable to  the  case  of  an  ordinary  defendant,  not  possessed  of  any  partic- 
ular privilege,  and  not  sulyect  to  any  disabiUty.  It  remains  to  consider 
the  practice  to  be  adopted,  for  the  purpose  of  compelling  an  answer 
from  defendants  of  particular  descriptions. 

First :  If  the  defendant  is  privileged  from  arrest,  either  by  right  of 
peerage,  or  as  a  member  of  Parliament,  and  the  bill  is  for  relief:  as 
soon  as  the  time  for  answering  has  expired,  the  plaintiff,  instead  of  issu- 
ing an  attachment,  may  move,  as  of  course,  for  a  sequestration  nisi^  on 
an  affidavit  of  the  delivery  of  the  interrogatories,  and  the  Record  and 
Writ  Clerk's  certificate  that  no  answer  thereto  has  been  put  in.*  The 
order  must  be  served  personally  upon  the  defendant ;  and  at  the  expira- 
tion of  the  time  limited  in  such  order  nisi  for  showing  cause, ^  the  plain- 
tiff may  move,  as  of  course,  to  make  the  order  absolute,  upon 
*497  proof  by  affidavit  of  service  of  the  *  order  nisi^  and  by  the 
Record  and  Writ  Clerk's  certificate  that  no  answer  has  been  filed, 
and  the  Registrar's  certificate  that  no  cause  has  been  shown. ^ 

Upon  the  order  for  the  sequestration  being  made  absolute,  the  plain- 
tiff is  entitled  ^  to  have  the  bill  taken  pro  confesso,  as  in  the  case  of  un- 
privileged parties  against  whom  sequestration  has  issued.^ 

If,  howeyer,  the  bill  is  for  discovery,*  it  is  not  necessary  for  the  plain- 
tiff to  obtain  a  sequestration ;  but  after  the  time  for  answering  has 
expired,  and  an  appearance  has  been  entered  by  the  defendant,  or  by 
the  plaintiff  on  his  default,^  the  plaintiff  may  apply  at  once  to  have 
the  bill  taken  pro  confesso,^  and  thereupon  the  Court  is  empowered  to 
make  an  order,  that  the  bill  be  so  taken,  unless  the  defendant  shall, 
within  eight  days  after  being  served  with  the  order,  show  good  cause  to 
the  contrary.'^  The  order  is  obtained  on  ex  parte  motion,  supported  by 
an  affidavit  of  the  delivery  of  the  interrogatories,  and  the  Record  and 

6  For  fomi  of  order,  see  Seton,  12G1,  No.  Wilson  r.  Sliawe.  Craw.  &  Dix,  G2 ;  Stafford 

5;  and  for  forms  of  motion  paper  and  affi-  v.  Burn.  4  Paiire,  5G0. 

davit,  see  Vol.  III.  If  a  defendant,  after  appearinjr,  will   not 

6  As   to   showing    cause,    see    Magan    v.  answer,  the  bill  will  be  taken  pro  confesso. 

Magan,  16  .lur.  587,  V.  C.  K.  Caiiies  r.  Fisher.  1  John.  Ch.  8.     And  where 

1  Braithwaite's  Pr.  2)7:  see  Matter  of  the  bill  is  for  relief  only,  and  states  sufficient 
Vanderbilt,  4  John.  Ch.  58.  For  form  of  ground,  the  process  for  contempt  to  coni|Hd 
order,  see  Seton,  1201,  No.  fi;  and  for  forms  an  answer  is  not  necessary.  Jl>iiL  In  New 
of  motion  paper  and  affidavit,  see  Vol.  III.  Jersev,  a  decree  pro  confi-sxo  m:\y  be  taken 

2  Jones  V.  Davis,  17  Ves.  368;  Logan  v.  at  any  time,  after  the  time  limiied  for  the 
Grant,  1  M.ad.  620.  defendant  to  plead,  answer,  or   demur,   has 

3  See  r/n/^  pp.  494,495;  and  see  Braith-  expired.  It  may  be  taken  without  notice, 
waite's  Pr.  297.  and  of  course,  unless   it    apjtear  that  some 

*  .(ones  1-.  Davis,  i/ij  sup.;   and  see  post,  prejudice  will  therebv  accrue  to  the  adverse 

Chap.  XXXIV.  §  2,  BUh  of  niscown/.  partv.     Oaklev  v.  O'Neill,  1  (ilreen  Ch.  287; 

6  Either  under  11  Geo.' IV.  &  1  Will.  IV.  see  Nesbit  v.  i>t.  Patrick's  Church,  1  Stockt. 

c.  36,  §  12.  or  Ord.   X.  4-7,  it  would   seem.  (N.  J  )  70.     [So  in  Tennessee,  Code,  §  4369; 

Braithwaite's  Pr.  298.  Anonymous,  1  Tenn.  Ch.  2] 

8  !See  O'Brien  v.  Manders,  2  Irish  Eq.  30;  '  il  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  13. 
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Writ  Clerk's  certificate  of  default ; «  and  the  order  will  ])c  confirmed,  in 
like  manner  as  an  order  for  a  sequestration  is  made  absolute-®  "When 
such  order  has  been  pronounced,  the  bill,  or  an  examined  copy  thereof, 
ma}-  be  taken  and  read  in  any  Court  of  Law  or  Equity  as  evidence  of 
the  same  facts,  and  on  behalf  of  the  same  parties,  as  could  an  answer 
admitting  the  contents  of  the  bill.'" 

Where  the  Attorney-General,  being  a  defendant  to  a  suit,  fails  to 
answer  within  a  reasonable  time,  an  order  may  be  obtained  that  he  put 
in  his  answer  within  a  week  after  service  thereof;  or  in  default,  that,  as 
against  him,  the  bill  may  be  taken  joro  confesso.^^ 

In  the  case  of  a  corporation  aggregate,  not  answering  within  the 
time  limited,  the  plaintiff  may  issue  the  same  writs  of  distringas  suc- 
cessively, and  in  the  same  manner  as  it  is  before  stated  may  be  done 
to  compel  appearance  ;  '^  and  should  the  corporation  stand  out 
*  process  till  the  order  absolute  for  sequestration  issue,  then  the  *498 
plaintiff,  upon  obtaining  such  order,  may  move,  as  of  course,  to 
have  the  bill  taken  ^ro  confesso.^ 

Upon  default  made  in  answering  by  an  infant  defendant,  or  by  a  de- 
fendant of  weak  or  unsound  mind  not  so  found  by  inquisition,  the 
Court  will,  upon  the  special  motion  of  the  plaintiff,  order  a  solicitor  to 
be  assigned  guardian,  by  whom  such  defendant  may  answer  the  bill  and 
defend  the  suit.'-  The  practice  as  to  this  motion,  and  the  affidavit  re- 
quired in  support  of  it,  are  similar  to  the  practice,  before  explained,  in 
the  case  of  deftiult  in  appearance.^  Even  when  the  infant  is  a  married 
■woman,  a  guardian  must  be  appointed  to  put  in  an  answer  on  her  be- 
half.* As  we  have  seen,  however,  no  answer  should  now  be  required 
from  an  infant  defendant. 

In  general,  when  a  husband  and  wife  are  made  defendants  to  a  cause, 
and  no  special  order  has  been  made  with  respect  to  the  plaintiflCs  right 
to  demand  an  answer,  or  affecting  the  liabilities  of  either  husband  or 
wife  for  not  duly  answering,  the  plaintiff  is  entitled  to  have  their  joint 
answer,  within  the  ordinary  period  after  service  of  the  interrogatories  ; 
and  in  default  of  such  joint  answer  being  put  in,  the  husband  alone  in- 
curs all  the  ordinary  consequences  of  contempt.^      Their  respective 

8  For  forms  of  motion  paper  and  affidavit,  the  solicitor  who  had  entered  the  appearance 
see  Vol.  III.  was  held  sufficient.     Coolvson  v.  Lee,  \h  Sim. 

9  Ante,  pp.  496,  497.  302.     In   Hentlev  v.   R,)l)ins()n,   9  Hare  Ap. 
W  11  Ceo.  IV.  and  1  Will.  IV.  c.  3fi,  §  14.       70,  a  guardian  was  appointed  for  an  infant 

11  Groom  r.  The  Attorney-lJeneral,  9  Sim.  not  in  default,  on  the  application  of  the 
325.  Now,  however,  it  is  unusual  to  ask  for  plaintiiT;  no  answer  heing  required.  Where 
any  answer  from  the  Attorney  -  General.  the  infant  has  alreadv  appeared  bv  a  guar- 
For  form  of  motion  paper,  see  Vol.  III.  dian  nd  litem,  the  guardian  niavhe  proceeded 

12  See  ante,Y>-  477;  McKim  v.  Odom,  3  against  in  the  sanie  manner  as" other  persons, 
Bland,  407,  426.  to  compel  an  answer.     1  Moff.  ("h.  Tr.  182. 

1  Piraithwaite's  Pr.  297.  Angell  &  Ames,  *  Coleman  v.  Northcote,  2  Hare,  147,  and 
Corp.  §  mi  et  seq.  For  form  of  order,  see  cases  cited,  il).  148,  n.;  7  Jur.  528;  and  see 
Seton,  1206,  No.  4;  and  for  form  of  motion      ante,  pp.  16-3.  183. 

paper,  see  Vol.  III.  6  ("jee  v.  Cottle,  3  M.  &  C.  180;  Steele  V. 

2  Ord.  VII.  3.  Plomer,  2  Phil.  782,  n.  («):  1  M'X.  &  G.  83; 
8  Ante,    p.  475.      Where   th^  infant   had       better  reported   13  Jur.   177;    see  Metier  v. 

appeared,  service  of  the  notice  of  motion  on       Metier,  4  C.   E.  Greeu   (N.   J.;,  457;    Bird 
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rights  and  liabilities  are,  however,  often  varied  upon  the  application, 
either  oC  the  plaintiff,  or  of  the  husband,  or  the  wife  ;  and  the  circum- 
stances under  which  such  an  application  may  be  made  to  the  Court,  and 
the  course  of  practice  in  relation  thereto,  have  been  full}-  explained  in 
a  former  part  of  this  treatise.^ 

When  a  husband  is  willing  to  answer  jointly,  it  must  not  be  supposed 
that  the  wife  is  bound  to  acquiesce  in  an}-  answer  the  husband 
*499  may  please  to  put  in ;  nor  is  the  husband  justified  in  *  using 
menaces,  to  constrain  her  consent  to  an  answer  contrary  to  her 
belief:  for  such  conduct,  a  husband  is  punishable  as  for  a  contempt, 
and  the  wife,  thus  conscientiously  dissenting,  may,  upon  application  to 
the  Court,  obtain  an  order  to  answer  separately.^ 

The  separate  answer  of  a  married  woman  cannot  (except  where  her 
husband  is  a  plaintiff)  ^  be  filed  without  a  previous  order  for  that  pur- 
pose ;  ^  nor  can  she  be  viewed  as  a  substantial  party  to  the  suit,  until 
such  order  be  obtained  ;  and  she  is  entitled  to  compute  the  full  time  for 
answering  from  the  date  of  the  order  allowing  her  to  answer  separately, 
without  regard  to  any  orders  for  time  previously  granted  to  her  hus- 
band.* 

Where  an  order  for  a  married  woman  to  answer  separately  has  been 
obtained,  the  plaintiff  may  proceed  to  compel  an  answer  by  attachment ; 
and  this  right  would  seem  to  exist  in  the  plaintiff,  whatever  be  the  ob- 
ject of  the  suit,  whether  relating  to  the  separate  estate  of  the  wife  or 
not.^  The  attachment  wUl  not,  however,  be  issued  without  an  order ; 
which  may  be  obtained  on  an  ex  parte  motion,®  where  the  order  to  an- 
swer separately  has  been  obtained  b}-  the  married  woman,  but  where  it 
has  been  obtained  by  the  plaintiff,  or  the  husband,  notice  of  the  motion 
should,  it  seems,  be  given  to  her.'' 

Where  the  husband  is  positively  unable  to  conform  to  the  ordinary 
practice  of  putting  in  a  joint  answer,  an  order  will  be  granted,  upon  his 
application,  for  him  to  answer  separately,  and  he  is  then  exonerated 

V.  Davis,  1  McCarter  (N.  J.),  477.   The  plain-  but  no  such  order  is  necessary  whenever  the 

tiff  may  stipulate  to  receive  the  joint  answer  wife  is  to  be  considered  as  a  feme  sole  ;  ante, 

sworn   to   bv   the    husband  alone.     Leavitt  p.  178. 
V.  Crufcer,  fPaipe,  422.  ■*  Jackson   v.   Haworth,  1   S.    &   S.   161, 

6  Ante,  pp.  180,  181;  see  Collardv.  Smith,  ante,  p.  183. 
2  Beasley  (X.  J.),  4.5.     If  the  wife  be  absent.  °  Dubois  v.  Hole,  2  Vern.  G1.3;    and   see 

the  husband  mav  obtain  time  to  issue  a  com-  Ottwa}-  v.    Wing,  12  Sim.    90;    Travers    v. 

mission    to    obtain   the   wife's   oath    to   the  Bucklj',  1  Ves.  S.  384,  3f-6;    1    Dick.    138; 

answer,  and  if  she  refuse  to  answer,  the  bill  Kipp  r.  Hanna,  2  Bland,  26. 
may    be    taken    pro    conftsno    against    her.  6  Thickuesse  v.   Acton,  15  Jur.   1052,  V. 

Leavitt  r.  Cruger,  1  Paige,  422;    Ferguson  «.  C.  T. ;  Home  t;.   Patrick,    30  Beav.  405;    8 

Smith,  2  .John.  Ch.  1.39.     But  in  New  Jersey,  Jur.  N.  S.  351 ;  Bull  ?•.  Withey,  9  Jur.  N.  S. 

if  the  husband  be  served,  and  the  wife   be  594,  V.   C.   S.     For   forms  of   motion   paper 

out  of  the  State,  it  is  necessary  to  have  an  and  affidavit,  see  Vol.  III. 
order  of  publication  against   her,  unless  the  ^  Graham  v.  Fitch,  2   De  G.  &  S.  246;  12 

husband  appear  for  her.     Halst.    Dig.   170-  Jur.  833;  contra,  Tavlor  ?;.  Tavlor,  12  Beav. 

174;  Chancerv  Rule.  23.  271;  and  see   Bushcll  v.   Bushell,  1  S.  &  S. 

1  Kx  parte  Halsam,  2  Atk.  50;  ante,  p.  164;  and  case.s  cited  12  Beav.  271,  n.  For 
181.  form  of  order,  see  Seton.  1256,  No.  7  ;    and 

2  Ante,  p.  182.  for  forms  of  notice  of  motion  and  affida\'it8, 
a  Garej  v.  Whittingham,    1  S.  &  S.  163:      see  Vol.  HI. 
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from  all  liability  for  his  wife's  default;  ^  but  the  motion  for  this  purpose 
should  be  made  before  he  is  in  contempt,  as  the  Court  will  not,  after  he 
has  made  default,  give  him  an  indulgence  to  the  prejudice  of  the  plain- 
tifTs  interests.^  To  supi)ort  such  an  ai)[)lication,  the  hiisl)aii(l  must  show, 
by  his  own  affidavit,  that  his  wife  lives  apart,  and  that  he  has  no  in- 
fluence over  her,  or  otherwise  prove  his  inability  to  answer  for  her.'° 
Notice  of  the  motion  should  be  given  to  the  plaintiff,  and  also  to  the 
wife."  It  seems,  too,  that  the  order  ought  to  direct  the  wife  to 
answer  separately,  *  as  well  as  the  husband  :  otherwise  the  plain-  *500 
tiff  may  have  to  apply  again,  before  he  can  bring  the  wife  before 
the  Court. 

In  all  cases  where  the  husband  wishes  to  answer  separately,  an  order 
to  that  effect  ought  in  strictness  to  be  obtained,  before  his  answer  is  put 
in.  There  are  cases,  however,  where  he  has  answered  separately  with- 
out order,  and  then  applied  to  the  Court  that  he  might  not  be  liable  to 
process,  on  account  of  his  wife's  default  in  answering ;  and  the  ap- 
plication being  made  before  any  notice  of  the  irregularity  in  filino- 
the  answer,  the  Court  has  made  the  order. ^  But  such  a  course  is 
irregular,  and,  upon  motion  of  the  plaintiff,  the  separate  answer  of  the 
husband  will  be  ordered  to  be  taken  off  the  file.^ 

If  the  impossibility  of  obtaining  a  joint  answer  arises,  not  from  the 
refusal  of  the  wife,  but  from  the  lunacy  of  the  husband,  an  order  for 
the  wife  to  answer  separately  wUl  be  made,  upon  a  like  application  of 
the  plaintiff.''  In  such  a  case,  however,  as  well  as  in  other  cases  where 
it  appears  to  the  Court  that  the  defendant  is  a  person  of  weak  or  un- 
sound mind,  not  found  such  by  inquisition,  the  Court  may,  upon  the 
application  of  the  plaintiff,  appoint  one  of  the  solicitors  of  the  Court 
guardian  of  the  defendant,  by  whom  he  may  appear  to  and  answer  the 
biU :  *  but,  in  such  a  case,  no  answer  shall  be  required. 

It  now  remains  to  be  considered  in  what  manner  the  Statutes  and 
General  Orders  protect  a  defendant  unable,  from  povert}',  to  put  in  an 
answer ;  and  pi-event  a  party,  under  such  circumstances,  being  useless)}'' 
detained  in  custody. 

If  a  defendant  is  brought  up  in  custody  for  want  of  his  answer,^  and 
makes  oath  in  Court,^  that  he  is  unable,  by  reason  of  poverty,  to  em- 

8  Garey  v.  Whittingham,  1  S.  &  S.  163;  8  Estcourt  v.  Ewington,  9  Sim.  2.52;  2 
Braithwaite's  Pr.  165;  see  Leavitt  v.  Cruger,       Jur.  414. 

1  Paige,  422.  -4  Ord.   VII.   3;    ante,    pp.   176.   475.      A 

9  Gee  v.  Cottle,  3  M.  &  C.  180,  182;  aw^e,  female  defendant,  unmarried,  above  six'ij 
p.  498      For  form  of  affidavit,  see  Vol.  III.       years  of  affe,  who  had  been  deaf  and  dumb 

1"  Barry  v.  Cane,  3  Mad.  472;   ante,  pp.  "from  her  infancy,   was  admitted   to  appear 

177,  457.  and  defend  by  guardian.     Maritle  v.  .Markle, 

11  Bunvan     i:    Mortimer.   6     Mad.     278;  4  John.  Ch.  168.     Where  a  lumUic   has  ap- 

Garey  v.  Whittingham,  ubl  sup.     For  form  of  peared  by  Committee,  the  practice   to  com- 

notice  of  motion,  see  Vol.  III.  pel  an  answer  by  committee  is  the  same  as 

1  Barry  v.  Cane,  ubl  sup.  ;  Pavie  v.  in  case  of  other  persons.  1  Hoff.  Ch.  Pr. 
A'Court,  'l  Dick.  13;  ante,  p.  180.  182. 

2  Gee  V.  Cottle,  vbi  sitp. ;  and  see  Nichols  ^  Ante,  pp.  490,  491. 

V.  Ward,  2   M'N.  &  G.  140;    ante,   p.    177.  6  The  oath  is  administered  by  the  Regis- 

For  form  of  notice  ot  motion,  see  Vol.  III.  trar;  see  11   Geo.  IV.  &,  1  Will.  IV.  c.  36, 

§  15,  r.  6. 
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plo3'  a  solicitor  to  put  in  his  answer,  the  Court,  if  not  satisfied  of  the 
truth  of  that  allegation,  may  direct  an  inquiry  as  to  the  truth  thereof;'' 
and  may  appoint  a  solicitor  to  conduct  such  inquiry  on  the  behalf  of 
such  defendant ;  and  if  it  is  ascertained,  by  means  of  such  inquiry,  or 
if  the  Court  is  satisfied  without  such  inquiry,®  that  such  defendant  is 
unable,  by  reason  of  poverty,  to  employ  a  solicitor  to  put  in  his  answer, 
the  Court  may  assign  a  solicitor  and  counsel  for  such  defendant, 
*501  to  enable  him  to  put  in  *  his  answer.^  It  would  seem,  that  the 
application  must  be  made  by  the  defendant,  and  not  by  the 
plaintiff.^ 

"When  an  inquiry  is  thus  directed,  an  order  to  that  effect  is  drawn 
up  ;  ^  a  certified  copy  of  it  is  left  at  the  chambers  of  the  Judge  to  whose 
Court  the  cause  is  attached ;  and  a  summons  to  proceed  on  the  inquiry 
is  thereupon  taken  out,*  and  served  on  the  plaintiflT's  solicitor.  On  the 
return  of  the  summons,  an  affidavit  b}^  the  defendant  of  his  poverty-,  or 
other  evidence  thereof,  is  adduced  on  his  behalf;  ^  the  plaintiff"s  coun- 
ter evidence,  if  any,  is  heard  ;  and  the  Chief  Clerk  makes  his  certificate 
of  the  result  of  the  inquiry  ;  which  is  afterwards  completed  in  the  ordi- 
nary' way." 

If  the  certificate  is  in  favor  of  the  defendant,  he  may  apply,  by  ex 
parte  motion,  that  a  counsel  and  solicitor  may  be  assigned  him  to  put 
in  his  answer,  and  defend  the  suit,  in  forma  pauperis.''  The  counsel 
and  solicitor  to  the  Suitors'  Fund  are  usuall}'  assigned  him.  The  order 
ma3'  also  direct  a  habeas  corpus  to  issue,  to  bring  up  the  defendant  for 
the  purpose  of  taking  the  bill  pro  confesso,  in  the  event  of  the  answer 
not  being  put  in  in  the  mean  time.®  When  the  answer  has  been  put  in, 
the  defendant  may  apply,  on  motion,  supported  by  the  Record  and 
Writ  Clerk's  certificate  of  the  answer  being  filed,  that  he  may  be  dis- 
charged out  of  custody  as  to  his  contempt  in  not  answering,  and  that 
the  plaintiff"s  costs  of  such  contempt  may  be  paid  out  of  the  Suitors' 
Fund.« 

Where,  however,  the  defendant,  though  the  certificate  is  in  his  favor, 
neglects  to  apply  for  the  assignment  of  counsel  and  a  solicitor, ^°  or 

7  Pending  the  inquiry,  it  seems  that  time  Ord.  XII.  5,  notice  in  writing  of  the  order, 
does  not  run  ajrainst  tiie  plaintiff.  Potts  v.  and  of  every  summons  to  proceed  tliereon, 
Whitmore,  8  Bear.  .317,  ;!19.  must  be  served  on  the  solicitor  to  the  Suitors' 

8  Davits  v.  Xixon,  11  W.  R.  62,  V.  C.  K.  Fund. 

1  OnL  XH.  4;  and  see  11  Geo.  IV.  &  1  5  See  Williams  v.  Parkinson,  5  Sim.  74, 
Will.  IV.  c.  ;if;,  §   1.5,  r.  6;  see  also  23  &  2-t       75. 

Vic.  c.  149.  §  4,  which  is  in  nearly  the  same  6  See  post,  Chap.  XXIX.,   Proceedimjs  in 

words  as  Ord.  XII.  4  "  the  .luilyt's  Chambers:.     The  solicitor  to  the 

2  See  Watkin  v.  Parker,  1  M.  &  C.  .370;  Suitors'  Fund  usually  conducts  the  inquiry 
Garrod  v.  Holden,  4  Beav.  24.5.     These  cases  on  behalf  of  the  defendant. 

were,  however,  decided  on  the  6th  Rule  of  11  "^  For  form  of  motion  paper,  see  Vol.  III. 

Geo.  IV.  &  1  Will  IV.  c.  36,  §  1.5.     In  Baviv  »  Wclford  v.  Daniell,  9  Sim.  652. 

r.  Bavlv,  11  Beav.  2.56,  it  was  held,  that  the  9  For  form  of  order,  see  Seton,  1273,  No. 

7th  Rufe  applied  to  a  defendant  defending  in  15;  and  for  form  of  motion  paper,  see   Vol. 

a  representative  character,  after  a  successful  III.     By  Ord.   XII.  5,  notice  in  writing  of 

inquirv  under  the  6th.  the  application  must  be  served  on  the  solici- 

3  For  form  of  order,  see  Seton,  1273,  No.  tor  of  the  Suitors'  Fund,  two  clear  days  at 
12;  and  fur  form  of  order,  without  inquiry,  least  before  it  is  intended  to  be  made. 

ib.  1272,  Xo.  11.  1*  Tattershall  v.  Crampton,  cited  Seton 

4  For  form  of  summons,  see  Vol.  III.    By       1273. 
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where  the  Chief  Clerk  certifies  that  the  (lefoiKhiiit  is  not  too  poor  to  put 
in  his  answer,  or  where,  by  reason  of  the  obstinacy  of  tlie  (h-ffntlunt  ia 
withholding  information  as  to  his  means,  the  inquiry  lias  failed  " 
the  plaintili"  may  move  ex  parte  ^'^  *  for  a  habeas  corpus  to  briu"-  *502 
the  defendant  to  the  bar ;  ^  and  on  his  being  brought  up,  may 
?nply  to  have  the  bill  taken  pro  confesso  ;  and  an  order  may  i)e  made 
accordingl}-,  in  the  manner  before  explained.'^ 

In  order  to  prevent  the  possibility  of  any  prisoner  being  suHV-rcd  to 
remain  in  neglected  imprisonment,  without  reaping  the  benelit  of  the 
provisions  above  mentioned,  for  the  relief  of  defendants  whose  only 
reason  for  non-compliance  with  the  rules  of  the  Court  is  poverty,  it  is 
enacted  that,  in  the  last  week  of  each  of  the  months  of  January,  April, 
July,  and  October  in  every  year,  the  solicitor  to  the  Suitors'  Fund 
for  the  time  being,  or  some  other  officer  of  the  Court  of  Chancery  to  be 
appointed  by  the  Lord  Chancellor  from  time  to  time,  shall  visit  White- 
cross  Street  Prison,''  and  examine  the  prisoners  confined  there  for  con- 
tempt, and  shall  report  his  opinion  on  their  respective  cases  to  the  Lord 
Chancellor ;  and  thereupon  it  shall  be  lawful  for  the  Lord  Chancellor, 
if  he  shall  think  fit,  to  assign  a  solicitor  to  any  such  i)risoner,  not  only 
for  defending  him  in  forma  pauperis^  but  generally  for  taking  such  steps 
on  his  behalf  as  the  nature  of  the  case  may  require  ;  and  to  make  all  or 
any  such  orders  as  the  Lord  Chancellor  was  empowered  to  make,  after 
the  like  report  of  a  Master  under  the  seventh  rule  of  the  11  Geo.  IV.  & 
1  Will.  IV.  c.  36,  §  15." 

It  is  further  enacted,  that  when  any  person  shall  be  committed  to  any 
prison,  other  than  Whitecross  Street  Prison,^  under  any  writ  or  order 
of  the  Court  of  Chancery,  the  jailer  or  keeper  of  the  prison  in  which 
such  person  shall  be  confined  shall,  within  fourteen  da3-s  after  such  per- 
son shall  have  been  in  the  custody  of  such  jailer  or  keeper,  make  a  re- 
port to  the  Lord  Chancellor,  containing  the  name  and  description  of 
such  prisoner,  with  the  cause  and  date  of  his  commitment,  and  a  copj' 
of  the  writ  or  order  under  which  he  was  committed  ;  and  if  such  pris- 
oner shall  make  oath,  before  one  of  the  visiting  Justices  of  such  jail,  or 
a  commissioner  for  taking  oaths  in  the  Court  of  Chancery,  that  he  is 
unable  by  reason  of  poverty  to  employ  a  solicitor,  the  report  shall  con- 
tain a  statement  to  that  effect ;  and  it  shall  thereupon  be  lawful  for  the 
Lord  Chancellor  to  direct  the  solicitor  to  the  Suitors'  Fund  to  as- 
certain the  truth  of  such  statement,  and  if  true  to  take  such  *  steps,     *o03 

"  Williams  v.  Parkinson,  5  Sim.  74.  *  23  &  24  Vic.  c.  149,  §  2.     For  form  of 

12  For  form  of  order,  see  Seton,  1273,  No.  order,  see   Scton,   1272.   No.   9;  and  see  ib. 

14;  and  for  form  of  motion  paper,  see  Vol.  1284,  No.  16.     Tlie  solicitor  to  the   Suitors' 

III.  Fund  is  usually  assiirncd   the  solicitor;  and 

1  As  to  the  mode  of  issuint;  the  writ,  see  the  counsel  to  that  fund  is  usually  assigned 
ante,  p.  491 ;  and  for  forms  of  the  writ,  in-  the  defendant's  counsel.  'J'he  order  mav 
dorsemcnt,  and^Jj-fflCTJC,  see  Vol.  III.  also  be  made  bv  the  l.onls  .lustic-es.     23  & 

2  Hull  V.  Falkner,  11  Jur.  235,  V.  C  K.  24  Vic.  c.  149,  §  13;  and  it  may  he  obtained 
B.  For  form  of  order  in  such  case,  see  on  motion  of  course.  Lavton  v.  Morlimore, 
Seton,    1273,  No.    14;  and  see  mte,   p.  492.  2  De  G.,  F.  &  J.  353;  a:id  see  ante,  p.  154. 

8  Substituted  for  the  Queen's  Prison,  by  6  gee  23  &  24  Vic.  c.  149,  §  2. 

25  &  26  Vic.  c.  104,  §  2. 
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on  behalf  of  any  such  prisoner,  as  the  nature  of  the  case  may  require  ; 
and  the  Lord  Chancellor  ma}'  thereupon,  if  he  shall  see  fit,  make  such 
order  or  orders  as  he  is  empowered  to  make  under  the  second  section 
of  the  Act,  which  is  above  set  forth.  ^ 

By  the  seventh  rule  of  the  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15,  the 
Court  is  authorized  to  order  that  the  costs  of  the  contempt  of  any  such 
prisoner  shall  be  paid  out  of  the  Suitors'  Fund,'^  and  that  an}'  such 
prisoner,  having  previously  done  such  acts  as  the  Court  shall  direct, 
shall  be  discharged  out  of  custody' ;  but,  if  anj'  such  defendant  become 
entitled  to  any  funds  out  of  the  cause,  the  same  are  to  be  applied,  under 
the  direction  of  the  Court,  in  the  first  instance  to  the  reimbursement  of 
the  Suitors'  Fund.^  Applications  to  the  Court  under  these  provisions 
must  be  made  to  the  Lord  Chancellor  or  Lords  Justices  ;  *  and  as  the}' 
are  entirely  framed  for  the  relief  of  defendants,  no  such  order  can  be 
made  on  the  application  of  the  plaintiff.^ 

It  is  also  provided,  that  it  shall  be  lawful  for  the  solicitor  to  the 
Suitors'  Fund,  or  other  officer  visiting  the  prison,  to  examine  the  pris- 
oners and  all  other  persons  whom  he  ma}'  think  i)roper,  upon  oath,  and 
to  administer  an  oath  or  oaths  to  any  such  prisoner  and  other  persons 
accordingly,  and  to  cause  any  officers,  clerks,  and  ministers  of  any 
Court  of  Law  or  Equity  to  bring  and  produce  upon  oath  before  him 
any  records,  orders,  books,  papers,  or  other  writings  belonging  to  the 
said  Courts,  or  to  any  of  the  officers  within  the  same,  as  such  officers.® 

If  it  appears  to  the  satisfaction  of  the  Court,  that  any  prisoner  is  an 
idiot,  lunatic,  or  of  unsound  mind,  the  Court  may  appoint  a  guardian 
to  put  in  his  answer  and  discharge  the  defendant :  providing  for  the 
costs  as  shall  seem  just :  and  if  the  Court  shall  see  fit,  the  defence  may 
be  made  by  such  guardian  in  forma  pauperis.'' 

The  above  provisions  prevent  the  possibility  of  a  defendant  being 
detained  in  custody  in  consequence  of  his  not  being  able,  by  reason  of 
poverty,  or  of  insanity  or  imbecility  of  mind,  to  put  in  his 
*504  answer  in  the  ordinary  way.  But  it  frequently  happens  *  that  a 
defendant  is  obstinate,  and  refuses  either  to  appear  or  to  put  in 
his  answer,  although  he  has  not  the  excuse  of  poverty  or  want  of  intel- 
lect to  justify  his  refusal.  In  such  cases,  the  plaintiff  may  obtain  jus- 
tice, in  one  or  other  of  the  modes  above  pointed  out. 

1  2.3  &  24  Vic.  c.  149,  §  5.  The  like  order  Fund.  For  orders  under  these  sections,  see 
assiffnins  a  solicitor  and  counsel  may  be  made  Seton,  1273,  Nos.  15,  16.  In  Ward  v.  Wood- 
in  this  case  as  under  §  4,  ante,  pp.  500,  501 ;  cock,  5  L.  T.  N.  S.  810,  L.  V,.,  an  order  for 
and  by  the  Lords  Justices,  as  well  as  by  the  payment  of  the  plaintiff's  costs  of  defendant's 
Lord  (;hancellor.  23  &  24  Vic.  c.  149,  §  13.  contempt,  in  disobeying  an  injunction,  was 
For  form  of  order  under  §  5,  see  Seton,  1272,  refused. 

No.  10.  *  23  &  24  Vic.  c.  149,  §  13. 

2  And  this  may  be  done  where  the  dc-  5  VVatkin  v.  I'arker,  1  .\L  &  C.  370;  Gar- 
fendant  is  an  executor.  Bayly  v.  Bayl}-,  11  rod  v.  Ilolden,  4  Heav.  245;  ante,  pp.  500, 
Beav.  256.  501,  note. 

8  See  also  23  &  24  Vic.  c.  149,  §  6,  which  «  23  &  24  Vic.  c.  149,  §  3. 

contains  similar  provisions  as  to  costs,  and  ''  11  Geo.  IV.  &  1    Will.  IV.  c.  36,   §   15, 

j)rovides  also  that  any  costs  to  which  the  de-  r.  9.     As  to  the  appointment  of  guardians 

fendant  may  become  entitled  in  the  suit  or  ad  litem,  and.  as  to  (lefemliiig  tre  yormd/jaa- 

proceedings,  shall  be  paid   into  the  Suitors'  peris,  see  ante,  pp.  154,  155,  17G. 
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Section  III.  —  Effect  of  a  Contempt  upon  the  Proceedings  in  the  Cause 

Besides  the  personal  and  pecuniary  inconvenience  to  which  a  party 
subjects  himself  by  a  contempt  of  the  ordinary  process  of  the  Court,  he 
places  himself  in  this  further  predicament ;  viz. ,  that  of  not  being  in  a 
situation  to  be  heard,  in  any  api)lication  which  he  may  be  desirous  of 
making  to  the  Court.^  Lord  Cliief  Baron  Gilbert  lays  it  down,  that 
"  upon  this  head  it  is  to  be  observed,  as  a  general  rule,  that  the  con- 
t^mnor,  who  is  in  contempt,  is  never  to  be  heard,  b}'  motion  or  other- 
wise, till  he  has  cleared  his  contempt,  and  paid  the  costs :  as,  for  ex- 
ample, if  he  comes  to  move  fen*  any  thing,  or  desires  any  favor  of  the 
Court."  ^  Thus,  in  Lord  Wenman  v.  Osba/diston,^  where  a  defendant, 
being  in  contempt  for  not  putting  in  his  examination  pursuant  to  an 
order,  to  avoid  a  sequestration  moved  the  Court  that,  upon  his  under- 
taking to  pay  in  a  week's  time  what  should  appear  to  be  due  to  the 
plaintiff,  all  further  process  of  contempt  should  be  stayed,  the  Court 
declined  making  an}'  order  upon  the  motion,  but  directed  the  appellant 
to  clear  his  contempt,  and  then  move  ;  and  this  determination  of  the 
Court  was  affirmed  by  tlie  House  of  Lords,  upon  appeal. 

But  where,  after  a  petition  had  stood  over  at  the  request  of  the  re- 
spondent's counsel,  for  his  convenience,  the  petitioner  incurred  a  con- 
tempt, which  had  not  been  cleared  when  the  petition  came  on  again,  it 
was  held,  that  the  petitioner  was,  nevertheless,  entitled  to  be 
heard  ;  *  and,  it  seems,  that  a  party  who  is  in  contempt  for  *  non-  *505 
paj-ment  of  costs,  is  not  thereby  prevented  from  moving  for 
leave  to  defend  in  forma  pauperis} 

The  rule,  that  a  party  in  contempt  cannot  move  till  he  has  cleared 
bis  contempt,  is,  in  practice,  confined  to  cases  where  such  party  comes 
forward  voluntarily,  and  asks  for  an  indulgence  ;  and,  therefore,  a  de- 
fendant cannot  object  to  a  cause  being  heard  because  the  plaintiff  is  in 
contempt.^ 

1  Where  a  part}-  is  m  contempt,  the  Court  motion  to  discharge  a  ne  exeat  apainst  him 

will  not  grant  an  application  in    his  favor,  in  the  same  cause,  until  he  has  purged  him- 

which  is  not  a  matter  of  strict  i-ight,  until  he  self  of  the  contempt.     Evans  «.  Van  Hall,   I 

has  purged  his  contempt.   Johnson  v.  Pinney,  Clarke,  223.    A  party  in  contempt  may  move 

1  Paige,  466;    Rogers  v.   Paterson,  4  Paige,  by  counsel  to  set  aside  the  order  against  him  ; 

450;  Ellingwood  v.  Stevenson,  4  Sandf.  Oh.  for  every  other  purpose  he  must  appear  in 

366.     He  will  not  be  allowed  to  contradict  vinculis.    Odell  v.  Hart,  1  Moll.  492;  see  Lane 

the  allegations  in  the  bill,  or  bring  forward  v.  Ellzcy,  4  Hen.  &  M.  504. 

any  defence,  or  allege  any  new  fact.     Mus-  2  Qilb.  For.  Kom.  102;  Vowles  v.  Young, 

sina   I'.   Bartlett,   8    I'orter,   277 ;    Savior  v.  9  Ves.  172,  173. 

Mockbie,  9  Iowa  (1  With.),  209.    No'r  is  he  3  2  Bro.  P.  C.  ed.  Toml.  276;  2  Eq.  Ca. 

allowed  to  appear  and  contest  the  plaintiff's  Ab.  222,  PI.  1. 

demand,   before   the   Clerk   and   Master,    to  *  IJristowe   v.   Needham,  2  Phil.  190;    1 

whom  the  bill  mav  be  referred  to  take  an  C.  P.  Coop.  t.  Cott.  286. 

account;  but  the  inhibition  can  at  anv  time  i  Oldlield  v.  Cobbett,   1   Phil.   613,   614. 

be   removed   by    filing  a   full  and  complete  2  Ricketts    v.    Mornington,   7   Snn.   200; 

answer.     Mussina  v.  Bartleft,  8  Porter,  277;  and  see  the  cases  on  this  subject  collected  in 

see  Rutherford  v.  Metcalf,  5  Havw.  58.     A  1  C.  P.  Coop  t.  CoU.  21)8;  see  also  Kutvoye 

defendant,    against    whom    there    is    pi-imd  t-.  Kennard,  2  Giff.  110 ;  Fry  w.  Ernest,  9  .lur. 

facie  evidence  of  being  guilty  of  a  breach  N.  S.  1151:  12  W.  R.  97.  V.  C.  W.;  Story 

of  an  injunction,  cannot  be  heard  upon    a  v.  Official  Manager  of  the  National  Insurance 
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In  like  manner  it  has  been  held,  that  a  mortgagor,  defendant  to  a 
bill  of  forec-losiu-e,  who  is  in  contempt,  could  not  move,  under  the  7 
Geo.  II.  c.  20,  for  a  reference  to  take  an  account  of  the  principal  and 
interest  due  upon  the  mortgage.^  And  so,  where  a  part}-  in  contempt 
had  applied  for  and  obtained  the  costs  of  an  abandoned  motion,  under 
Lord  Eldon's  order,*  Sir  Lancelot  Shadwell  V.  C,  upon  motion,  dis- 
charged the  order.  ^ 

So  also,  where  a  motion  had  been  refused  with  costs,  it  was  held, 
that  the  motion  could  not  be  renewed,  though  on  different  grounds,  until 
the  costs  had  been  paid.® 

It  is  to  be  observed,  however,  that  the  rule,  that  a  party  cannot  move 
till  he  has  cleared  his  contempt,  is  confined  to  proceedings  in  the  same 
cause  ;  and  that  a  party  in  contempt  for  non-obedience  to  an  order  in 
one  cause,  will  not  be  thereby  prevented  from  making  an  application  to 
the  Court  in  another  cause  relating  to  a  distinct  matter,  although  the 
parties  to  such  other  cause  may  be  the  same  ;  ^  and  this  privilege  has 
been  carried  to  the  extent  of  allowing  a  defendant,  in  each  of  two  cred- 
itors' suits  to  administer  the  same  estate,  to  move  in  one  of  them,  in 
which  he  was  not  in  contempt,  to  stay  proceedings  in  the  other,  in 
which  he  was.^ 

And  although  it  is  the  general  rule  of  the  Court  that  parties  must 
clear  their  contempt  before  they  can  be  heard,  yet  the  rule  must  not  be 
understood  as  preventing  their  making  application  to  the  Court  to  dis- 
charge, on  the  ground  of  irregularity,  the  order,  by  then-  non-obedience 
to  which  their  contempt  has  been  incurred ;  therefore,  where  a  defend- 
ant, in  custody  for  a  contempt  in  not  obeying  an  order  to  i)ay  in  money, 
applied  to  the  Court  to  discharge  him  out  of  custody,  on  the  ground  of 
irregularity  in  the  order  (it  having  been  made  pending  an  abate- 
*506  ment  of  the  suit) ,  he  *  was  not  only  heard,  but  the  order  for  his 
discharge  was  made :  though,  under  the  circumstances,  without 
costs. ^  In  such  cases,  it  is  to  be  obsei-ved  that,  in  making  his  appli- 
cation, the  party  in  contempt  ought  to  confine  his  motion  to  the  object 
of  getting  rid  of  the  order  of  which  he  complains  ;  and  that  if  he  em- 
braces other  matters  in  his  notice  of  motion,  he  will  not  be  allowed  to 

Society,  2  N.  R.  351,  V.  C.  W.     [A  plaintiff  207.  where  the  cases  are  collected  as  to  the 

ill  contempt  is  entitled  to  prosecute  his  suit,  proceedings,  for  his  own  advantage,  which  a 

and  to  make  use  of  tlie  process  of  the  Court  partv  in  contempt  cannot  take. 

for  that  purpose.     Wilson  v.  Bates,  -3  M.  &  «  Oldlieid  v.  Cobhett,  12  Heav.  91,  95. 

C.   197,  204.     He   mav  obtain   an  order    to  7  Clark  v.  Dew,  1  R.  &  M.  103, 107;  (iom- 

amend  his  bill.    'Chafferton  v.  Thomas,  36  pertz  v.   Hest,  1  Y.  &  C.  Ex.  619;  Taylor  v. 

L.  J.  Ch.  592.     So,  a  defendant  in  contempt  Taylor,  1  M'N.  &  G.  397,  409;  12  Beav.  220, 

isrentitled  to  take  anv  measure  necessary  for  228;    Fry  v.  Ernest,  9  Jur.  N.  S.  1151;  12 

his  defence.     Fry  v'.    Ernest,   12   W.  R'.  97.  W.  R.  97,  V.  C.  W. 

He  is  therefore  entit,ed  to  the  production  of  8  Turner  v.  Dorgan,  12  Sim.  504;  6  Jur. 

documents.      Haldane   v.   Kckford,    L.  R.  7  356;    Morrison    v.  Morri.son,    4    Hare,    590; 

Eq.425.    .A.nd  to  appeal.    Hazard  w.  Durant,  9  Jur   103;  1  C.  P   Coop.  t.  (\)tt.  215,  217. 

11  R.  I.  195  ]  ^  Wilson  v.   Metcalte,  MSS.     In  matters 

8  Hewitt  V.  M'Cartney,  13  Ves.  .560.  of  contempt,  exceptions  may  be  taken  on  the 

4  Gen.  Ord.   5   Aug.^   1818;    Sand.  Ord.  question  of  jurisdiction,  where  it  is  distinctly 

706  ;  Beav.  Ord  3,  now  Ord.  XL  23.  raised   and   adjudicated    upon  as   matter  of 

6  Ellis  V.  Walmslev,  4  L.  J.  Ch.  60  ;  S.  C.  law.     Androscoggin  and  Kennebec  R.R.  Ca 

BOOT.  EUice  V.  Walmsiey,  1 C  P.  Coop.  t.  Cott.  v.  Androscoggin  R.R.  Co.,  49  Maine,  392. 
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go  into  into  such  other  matters  till  he  has  shown  that  the  order  upon 
which  his  contempt  has  been  incurred  was  irregular.^ 

A  plaintiff  is  entitled  to  sue  out  an  attachment  against  a  defend- 
ant for  want  of  answer,  although  he  is  himself  in  custody  for  a  ccjutcmpt 
in  non-payment  of  costs  to  him.^ 

It  is  also  to  be  observed,  that  the  circumstance  of  a  party  being  in 
contempt,  will  not  prevent  his  being  heard  in  opposition  to  any  special 
application  which  the  other  side  may  make,  upon  notice  duly  served 
upon  him  ;  aud  where  a  plaintiff  had  obtained,  from  a  Vice-ChanccUor, 
an  order  for  pa3'ment  of  a  sum  of  money  into  Court,  against  a  defend- 
ant, who  was  in  contempt,  the  Lord  Chancellor  allowed  him  to  move  to 
discharge  that  order,  on  the  ground  that  it  was  a  rehearing  of  tlie  origi- 
nal application.*  So  also,  where  there  is  any  in-egulai-ity  in  the  pros- 
ecution of  the  deci'ee  or  order  obtained  under  the  contempt,  a  part}-  in 
contempt  may  be  heard  to  obtain  redress.^ 

Although  a  party  cannot  move  until  he  has  cleared  his  contempt,  yet 
he  may  give  notice  of  his  motion  before  he  has  done  so ;  ®  and  a  party 
to  whom  costs  are  awarded,  may  proceed  in  the  taxation,  notwithstand 
ing  he  may  be  in  contempt.'' 

Although  a  defendant,  not  appearing  or  answering  within  the  regular 
time,  is  frequently  said  to  be  in  contempt,  yet  it  does  not  seem  that  the 
contempt  is  actually  incm-red  until  the  writ  enforcing  obedience  to  the 
orders  of  the  Court  has  been  sealed.  Thus,  after  the  regular  time  for 
answering  has  expired,  provided  no  attachment  has  issued  against  a 
defendant,  he  may  file  a  joint  demurrer  and  answer :  ^  which,  had  pro- 
cess actually  commenced,  might  have  been  taken  off  the  file  for  irreg- 
ular it3\^ 

*  It  seems,  that  a  party  in  contempt  can  apply  for  the  puipose     *507 
of  removing  scandal  from  the  records  of  the  Court.^     Although 
it  was  held  by  Lord  Cottenham,  in  Wilson  v.  Bates,^  that  a  plaintiff  in 
contempt  is  not  precluded  from  availing  himself  of  the  ordinary  process 
to  enforce  an  answer,  it  appears  that  the  fact  of  his  being  in  con- 

2  Ibid.;  1  C.  P.  Coop.  t.  Cott.  216;  4  »  East  India  Company  v.  Henchman,  3 
Hare,  .505.                                                                Bro.  C.  C.  372;  Sowerby  v.  Warder,  2  Cox, 

3  Wilson  V.  Bates,  9  Sim.  54;  2  Jur.  107;      268. 

3  M.  &  C.  197,   204;  2  Jur.  319;  and  see  1  »  Curzon  v.  De  la  Zouch;  1  Swanst.  185; 

C.  P.  Coop.  t.  Cott.  220,  where  the  cases  are  1  Wils.  C.  C  469  ;  see  also  Attorney-General 

collected  as  to  the  proceedings,  for  his  own  v.  Shii'ld,  11   Beav.  441,  where  it   was  lield, 

advantage,  which  a  party  in  contempt  mav  that  takins:  an  olllce  copy  of  the  answer  was 

take.     [And  see  Freese  v.  Swavze,  11  C.  E.  not  ii  waiver  of  the  objection.      Hut   if  the 

Green.  437.     See  ante,  505,  n.  2.]  plaintiff  retain  the  office  copy  till  the  tune  for 

4  Parker  v.  Dawson,  5  L.  J.  Ch  108;  see  excepting  to  the  answer  for  insufhcu-iuy  has 
also  Kx  parte  Chadwick,  15  Jur.  597,  V.  C.  elapsed,  the  contempt  will  be  waived.  Her- 
K.  B. :  Keeve  v.  Hodson,  10  Hare  Ap.  41;  rett  v.'  Reynolds,  2  Giff.  409;  6  Jur.  N.  b. 
^ickfordv.  Skeeves,  lOSim.  193,  196;  S.  C.  880.  ^  ,„  o-  ,oo  r-  » 
nom.  Bickford  v.  Skewes.  3  Jur.  818;  Fut-  i  Everett  ».  Pry thergch,  12  Snn_  36.3;  Cat- 
vove  V.  Kennard,  2  Giff.  110.  tell  v.  Simons.  5  Beav.  3!I6 ;  Ayck.  U\.  Pr. 

"6  King  V.  Bryant,  3  M.  &  C.  191,  195;  2  (Lond.  ed.   1844)  197,  198;  1  Smith   Ch.  Pr. 

Jur   106  (9(1  Am.  ed.)  569,  570;  Howard  v.  Newman, 

6  Chuck  V.  Cremer,  1  C.  P.  Coop.  t.  Cott.  1  Moll.  221.  „  ,       ,,«  i 
247.                                                                                2  3  M.  &  C.  197,  204;  2  Jur.  319;  see  also 

7  Newton  v.  Ricketts,  11  Beav.  67.  Bickford  v.  Skewes,  ubi  sup. 
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tempt  may  be  made  the  ground  of  a  special  application  bj-  the  defend- 
ant to  stay  proceedings  in  the  cause,  until  such  contempt  has  been 
cleared.*  And  in  general,  whenever  a  part}-  in  contempt  is  entitled  to 
be  heard,  there  exists  a  right  of  appeal,  and  applications  may  be  made 
with  immediate  reference  to  the  motion  upon  which  he  is  so  privileged 
to  be  heard,  or  for  the  purpose  of  obtaining  evidence  in  support  of  it/ 


Section  rV'".  —  In  what  manner    Contempts  in  Process  may  be  cleared^ 
waived^  or  discharged.^ 

An  ordinary  contempt  in  process,  as  it  is  a  matter  merely  between 
the  parties,  ma}-  be  cleared  by  the  contemnor  doing  the  act,  b}-  the  non- 
performance of  which  the  contempt  was  incurred,  and  paying  to  the 
other  party  the  costs  he  has  occasioned  by  his  contumacy. 

Where  process  has  been  issued  against  a  defendant  in  contempt  for 
want  of  appearance  or  answer,  but  has  not  been  executed,  the  defend- 
ant should  enter  his  appearance  or  put  in  his  answer,  and  pa}'  or  tender 
to  the  plaintiff's  solicitor  the  costs  of  the  contempt,  if  the  amount  of 
such  costs  can  be  liquidated  :  as  in  the  case  of  an  attachment ;  ®  but  if 
the  amount  of  the  costs  cannot  be  ascertained,  he  should  tender  such 
a  sum  as  will  cover  their  probable  amount.''  If  the  plaintiff's  solicitor 
accept  the  costs  so  tendered,  it  will  be  at  the  plaintiff's  own  risk  if  he 
afterwards  puts  the  process  into  execution.  If  his  solicitor  refuse  to 
accept  the  costs  when  tendered,  it  is  necessary,  in  order  that  the  de- 
fendant ma}',  upon  payment  or  tender  of  the  plaintiff's  costs  of  the 
contempt,  be  discharged  from  his  contempt,  that  he  should 
*508  obtain  an  order  for  that  purpose  :  *  otherwise,  the  contempt  will 
continue.^  An  order  of  this  nature  is  made  on  motion  of  course, 
or  on  petition  of  course  at  the  Rolls, -^  upon  the  Record  and  Writ  Clerk's 
certificate  of  the  defendant's  appearance  or  answer.' 

Where  the  process  has  been  carried  into  effect,  and  the  defendant  is 
in  actual  custody,  he  cannot  be  discharged  without  an  order :  which 
must  be  obtained  in  a  similar  manner,  *  and  which  will  direct  the 
defendant  to  be  discharged,  upon  payment  or  tender  of  the  costs  of  the 

8  Br.adbury  p.  Shawe,  14  Jur.  1042,  V.  C.  T  Wilkiu  r.  Nainby,  ubi  sup.;  Broughton 

K.  B. ;    Futvoye  v.   Kennard,   ubi  sup.     For  r.  Martyn,  4  Bro.  C.  C.  296. 
form  of  notice  of  motion  in  such  case,  see  ^  Green  v.  Thomson,  1  S.  &  S.  121. 

Vol.  IIL  2  YoT  forms  of  motion  paper  and  petition 

■*  Catlell  p.  Simons,  vbi  sup.     [Hazard  v.  see  Vol.  III. 
Durant,  1 1  R.  L  19.5.]  8  Green  v.  Thomson,  and  Wilkin  v.  Nain- 

5  See  Lowe  v.  Blake,  3  Desaus.  269;  Snel-  by,  ubi  sup. 

linicc.  Watrous,  2  Paii^e,  .314.  <  Grav  v.  Campbell,  1  R.  &  M.  323;  Ed- 

6  Wilkin  V.  Nainby,  4  Hare,  47-3,  475;  10  monson  v.  Heyton,  2  Y.  &  C.  Ex.  3.  But  a 
Jur.  735.  The  aniouiit  payable  to  clear  a  defendant  in  "contempt  for  want  of  answer, 
contempt,  on  an  attachment  executed,  is  cannot  file  an  answer  and  demurrer.  Ciirzon 
1.3.?.  8(/. :  Brown  v.  Lee.  11  Beav.  379;  if  not  v.  De  la  Zouch,  1  Swanst.  18.5,  193;  Vigers 
executed,  lU.  id.:  Braithw^ite's  Pr.  154;  t).  Lord  Audley,  2  M.  &  C.  49,  52;  1  Jur.  51; 
and  2.f.6£/.  extra  for  each  additional  defend-  Attorney-General  v.  Shield,  11  Beav.  441, 
ant:  ibid.  440.  For  forms  of  motion  paper  and  peti- 
tion, see  Vol.  HI. 
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contempt.  These  costs  are  eitbor  fixed  or  taxed  costs,  acoordiiif?  to 
the  stage  which  the  contempt  proc-ess  has  reached  :  thus,  if  the  (U'l'entl- 
ant  has  merely  been  an-ested  on  the  attachment,  the  costs  as  we  have 
seen,^  are  of  a  fixed  amount ;  but  if  he  has  been  brought  up  b}'  the  mes- 
senger, or  upon^habeas  corpus,  or  by  the  Sergeant-at-arms,®  he  is  liable 
to  pay  taxed  costs.''  If  the  parties  can  agree  npon  the  amount,  the  de- 
fendant should  pay  it ;  but  if  they  cannot,  he  should  tender  to  the  ijlain- 
tiff  such  a  sum  as  will  cover  the  amount  which  will  probably  be  allowed 
on  taxation. 

It  would  appear,  moreover,  that  strictly  in  all  cases  of  contempt 
(except  where,  the  defendant  not  being  in  custod}',  the  plaintiff  is  will- 
ing to  accept  the  answer  and  the  costs  tendered) ,  the  defendant  ought, 
upon  filing  an  answer,  to  obtain  an  order  for  his  discharge,  on  payment 
or  tender  of  costs  :  as  otherwise,  the  plaintiff  may  move  to  have  the  an- 
swer taken  off  the  file  for  irregularit}'.^ 

It  is  to  be  observed,  that  where  process  of  contempt  has  been  issued 
against  a  defendant  for  want  of  an  answer,  he  is  entitled  to  be  dis- 
charged from  his  contempt  immediately  upon  his  putting  in  an  answer, 
and  pa3'ing  or  tendering  the  costs  of  his  c<3ntempt ;  and  the  Court  will 
not  detain  him  in  custody  till  the  suflSciency  of  his  answer  has  been  de- 
cided upon :  ®  unless  he  has  already  put  in  three  answers,  which  have 
been  found  insufficient.^"  If,  however,  the  plaintiff  takes  exceptions  to 
the  answer,  and  the  answer  is  held  insulffcient,  he  will  be  entitled  to 
resume  the  process  of  contempt  where  it  left  off;"  and  so  he  will, 
where  the  defendant  submits  to  answer  the  exceptions. ^^  Nor 
will  the  acceptance  of  costs  be  considered  *  as  a  waiver  of  the  *o09 
contempt  by.  the  plaintiff :  for,  where  a  defendant,  in  contempt 
for  want  of  answer,  obtains,  upon  filing  his  answer,  the  common  order 
to  be  discharged  as  to  his  contempt,  on  pa^-ment  or  tender  of  the  costs 
thereof,  or  the  plaintiff  accepts  the  costs  without  order,  the  plaintiff 
cannot  be  compelled,  in  case  the  answer  is  insufificient,  to  recom- 
mence the  process  of  contempt  against  the  defendant,  but  is  at  libert}- 
to  take  up  the  process  at  the  point  to  which  he  had  before  proceeded.^ 

But  although  a  plaintiff  does  not  now,  by  accepting  the  costs  from  a 
defendant  upon  his  putting  in  an  answer,  forfeit  his  right  to  recom- 
mence the  process  of  contempt  at  the  point  where  it  left  off,  yet  if, 
after  answer  put  in,  he  accepts  the  answer,  or  takes  a  step  in  the  cause, 
he  waives  the  contempt  and  cannot  renew  the  process,  or  take  any 
other  advantage  of  it.    Thus,  if  a  plaintiff  reply  to  the  answer,^  or  move 

6  Ante,  p.  466,  n.  (m).  i"  Bailey  v.  Bailey,  11  Ves.  151. 

6  Ante   pp.  448,  449,  4.52.  ^^  Anon.,    2    P.    Wins.    481;    Wallop    v. 

1  Wilkin  V.  Nainbv,  4  Hare,  473,  475;  10  Brown,  4  Bro.  C.  C.  212,  223;  Bromlivld  r. 

Jur.  735;  Braithwaite's  Pr.  154.  Chichester,   1  Dick.  .379;  Bailey  v.  Bailey, 

8  Haynes  v.  Ball,  5  Beav.  140  ;  Wilkin  v.  and  Boehm  v.  De  Tastet,  ubi  sup. ;  Coulson  r. 
Nainby,  ubi  sup.;  Coyle  v.  AUevne,  16  Beav.  Graham,  1  V.  &  B.  331 ;  Taylor  v.  Salmon. 
548.                                              "  3M.  &C.  109. 

9  Dupont  V.  Ward,  1  Dick.  133;  Child  v.  ^^  Waters  v.  Tavior,  16  Ves.  417. 
Brabson,  2  Ves.  S.  HO;  Bo«'im  v.  De  Tastet,  i  Ord.  XII.  7. 

1  V.  &  B.  324,  327.  ^  Haynes  v.  Ball,  5  Beav.  140. 
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upon  an  admission  contained  in  it,'  he  waives  the  contempt ;  and  so, 
■where  a  messenger  had  been  ordered,  upon  a  return  of  cepi  corpus,  and 
in  the  mean  time  the  defendant  filed  his  answer,  which  the  plaintiff 
accepted,  and  then  appUed  for  his  costs  by  motion,  it  was  held,  that  the 
acceptance  of  the  answer  precluded  him  from  his  right*  to  costs."  And 
where  a  defendant,  who  was  in  contempt,  put  in  an  answer,  wdthout 
pa3ing  or  tendering  the  costs,  and  the  plaintiff  replied  to  the  answer, 
but  did  not  proceed  with  the  cause  for  three  terms,  whereupon  the 
defendant  moved  to  dismiss  the  bill  for  want  of  prosecution  :  upon  the 
plaintiff's  objecting  that  the  defendant  could  not  make  the  motion,  in 
consequence  of  his  being  still  in  contempt,  Lord  Eldon  held,  that  the 
contempt  was  gone,  and  that  the  defendant  was  in  a  situation  to  make 
the  motion.^  It  has  been  held,  however,  that  the  mere  fact  of  the 
plaintiff  bespeaking  a  copy  of  the  answer,  does  not  operate  as  a  waiver 
of  the  contempt." 

Where  the  plaintiff  accepted  the  answer,  without  insisting  upon  the 
costs  of  the  contempt.  Lord  Eldon  held  that  the  plaintiff  had  not 
thereby  given  up  his  right  to  the  costs,  as  costs  in  the  cause,  but  had  only 
waived  his  right  to  enforce  them  by  means  of  the  process  of  contempt.' 

And  where  a  defendant,  in  contempt  for  want  of  an  answer,  had  put 

in  three  insufficient  answers,  and,   pending  a  reference  of  the  fourth, 

put  in  a  fifth  answer,  which  was  accepted  by  the  plaintiff,  upon 

*510     which  a  motion  was  made  that  the  *defendant  might  pay  the 

costs  of  the  contempt,  and  of  the  four  insufficient  answers.   Sir 

Thomas  Plumer  V.  C.  held,  that  he  could  not  accede  to  the  motion.^ 

In  the  case  of  Livingstone  v.  Cooke,^  it  appears  that  Sir  Lancelot 
Shadwell  V.  C.  decided,  that  a  mere  order  to  amend  the  bill  did  not 
operate  as  a  waiver  of  the  contempt :  upon  the  ground  that  it  creates 
no  obstacle  to  the  defendant  putting  in  his  answer ;  it  was  admitted, 
however,  that  an  order  to  amend,  and  for  the  defendant  to  answer  the 
exceptions  at  the  same  tune,  does  operate  as  a  waiver  of  the  contempt, 
as  it  prevents  the  defendant  from  putting  in  his  answer.  Where  the  de- 
fendant has  been  brought  to  the  bar  of  the  Court  for  his  contempt,  and  re- 
fuses to  answer,  it  is  provided,  by  the  11  Geo.  IV,  &  1  Will.  IV.  c,  36, 
§  15,  r.  10,  that  the  Court  may,  upon  motion  or  petition,  of  which  due 
notice  must  be  given  personally  to  the  defendant,  authorize  the  plaintiff 
to  amend  his  bill,  without  such  amendment  operating  as  a  discharge  of 
the  contempt,  or  rendering  it  necessary  to  proceed  with  the  process  of 

8  Hoskins  v.  Llovd,  1  S.  &  S.  393;  Chuck  7  Anon.,  \f)  Ves.  174;  see  also  Smitli  v. 

V.  Cremer,  1  C.  P.   Coop.  t.   Cott.   247;  and  Blofield,  ubi  sup. 

see  Woodward  v.  Twiuaine,  9  Sim.  301;  14  i  Const  v.  Ebers,    1  Mad.  530,  531.     It 

Jur.  20;  Herrett  v.  Kevnolds,  2  Giff.  409;  6  fieems,  however,  that  accordnij^  to  the  prac- 

Jur.  N.  S.  880;  ante,  p.  506,  n.  9.  tice,  in  ta.xation  as  between  iiarty  and  iiarty, 

4  Smith  V.  Bk>field,  2  V.  &  B.  100.  the  costs  of  the  contempt,  even  wliere  there 

6  Anon.,  15  Ves.  174;  and  the  practice  is  is  a  decree  for  tiie  plaintiff  with  costs,   will 

the  «ame,  whether  the  defendant  be  actually  not   be   allowed    him   as   costs  in  the  cause, 

in   custody    or   not.    Oldheld  v.    Cobbett,    1  Attorney-General  v.  Lord  Carnngton,  6  Beav. 

Phil.  557.  454,  460. 

6  Woodward  v.  Twinaine,  and  Herrett  v.  29  Sim.  468;  but  see  S\-monds  v.  Duchess 

Reynolds,  ubi  sup.  of  Cumberland,  2  Cox,  411. 
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contempt  de  novo:  '  but  after  such  amendment,  the  plaintifF  may  pro- 
ceed to  take  the  amended  bill  pro  cou/esso,  in  the  same  manner  as  if  it 
had  not  been  amended  :  provided,  that  if  the  defendant  desires  to 
answer  the  amended  bill,  the  Court  shall  allow  him  such  time  as  seems 
just  for  that  purpose ;  but  if  he  shall  not  put  in  a  sufficient  answer 
within  the  time  limited,  the  process  for  taking  the  bill  pro  confesso 
may  be  resumed  and  carried  on.  It  would  appear,  that  an  order  to 
discharge  a  defendant  in  custody  for  a  contempt,  upon  the  plaintiff's 
jimending  his  bill,  where  the  amendment  is  not  made  under  the  above 
fitatute,  may  be  obtained  ex  parte,  and  without  payment  of  costs.* 

It  is  to  be  observed,  that  a  step  taken  in  the  cause  must,  in  order 
that  it  may  have  the  effect  of  a  waiver  of  contempt,  be  in  the  cause 
itself  in  which  the  contempt  has  been  incurred  ;  therefore,  where  a 
plaintiff  was  in  contempt  for  non-payment  of  some  costs,  the  filing  of  a 
cross-bill  by  the  defendant  was  held  not  to  be  a  waiver  of  the  contempt 
by  the  defendant,  so  as  to  permit  the  plaintiff  to  make  a  motion  in  his 
own  cause. ^ 

Where  any  of  the  processes  of  contempt  before  referred  to  have 
been  irregularly  issued,  the  defendant  should  aj)ply  to  the  Court  on 
motion,  and  notice  to  the  plaintiff,®  supported  by  affidavit,  to 
*set  them  aside  or  discharge  them  with  costs;    and  we  have      *511 
seen,  that  the  circumstance  of  his  being  in  contempt  will  not 
preclude  his  making  such  an  application.^ 

Where  a  sole  plaintiff  died,  leaving  a  sole  defendant  in  custody  for 
contempt,  he  was  ordered  to  be  discharged  from  prison,  on  his  own 
motion,  supported  by  afl^idavit  proving  these  facts, ^ 

It  is  to  be  X)bserved,  that  the  Court  will  not  permit  the  regularity  of 
its  process  to  be  decided  upon  b}'  any  other  tribunal ;  and  therefore,  in 
Froxod  v.  Lawrence  ^  where  a  defendant,  who  had  been  taken  into 
custody  upon  an  attachment  which  was  irregularl}-  issued,  obtained  an 
order  to  discharge  the  attachment  with  costs,  and  aftei-wards  com- 
menced an  action  against  the  plaintiff  and  the  sheriff,  for  false  imprison- 
ment, and  another  action  against  the  plaintiff  for  maliciousl}-  suing  out 
the  attachment :  Lord  Eldon,  upon  the  authoi-ity  of  Bailey  v.  Devereux* 
and  May  v.  Hook,^  made  an  order  for  an  injunction  to  restrain  the 
defendant  from  proceeding  with  his  actions  at  Law.  His  Lordship, 
however,  held  that,  by  such  an  injunction,  the  Court  does  not  intend 
that  the  persons  concerned  in  issuing  the  attachment  are  not  to  make 
the  party  satisfaction  ;  but  only  that  it  should  not  be  done  by  an  action 
at  Law:  because  "it  is  impossible,  from  the  nature  of  the  thing,  that 

8  See  ante,  p.  386.     It  is  presumed  the  ap-  ^  For  form  of  notice  of  motion,  see  Vol. 

plication  cannot  be  made  bv  summons,   not-  III. 

withstanding  15  &  16  Vic.  c.  80,    §  20.     For  i  Ante,  p.  506. 

form  of  notice  of  motion,  see  Vol.  III.  2  Terrell  v.  Souch,  4  Hare,  535. 

*  Grav  V.  Campbell,   1  R.  &  M.  323;  Ball  «  1  .1.  &  W.  055. 

V.  Etches",  ib.  324.  *  1  Vern.  209;  1  J.  &  W.  600,  n. 

s  Gompertz  v.  Best,  1  Y.  &  C  Ex.  619;  »  Cited  2  Dick.  619;   reported  IJ.  &  W. 

and  see  ante,  p.  464.  663,  n. 
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the}-  can  try  the  regularity  of  an  attachment  in  a  Court  of  Law ;  "  and 
he,  therefore,  ordered,  that  the  injunction  should  be  without  prejudice 
to  any  application  that  the  defendant  might  be  advised  to  make  for 
compensation,  or  for  the  costs  at  Law.  •  The  same  principle  was  after- 
wards acted  upon  by  Lord  Lj-ndhurst,  in  Ex  parte  Clarke.^  It  seems, 
however,  that  leave  will  be  given  to  bring  an  action  for  the  damages 
suffered  by  the  irregular  process,  if  the  Court  considers  that  the  ques- 
tion can  be  better  adjudicated  upon  at  Law.' 

It  is  to  be  remarked  that,  in  James  v.  Philips,^  where  the  irregularity 
in  the  process  had  been  occasioned  by  one  of  the  Registrars  of  the 
Court  not  entering  the  attachment,  although  he  or  his  agent  had  re- 
ceived the  usual  fee  for  so  doing,  the  Court  oi'dered  the  Master  to  tax 
the  defendant's  costs  out  of  pocket,  and  directed  that  the}-  should  be 
paid  by  the  plaintiff,  who  was  reported  to  have  been  guilty  of  the 
irregularity,  but  that  they  should  be  paid  over  to  the  plaintiff  by 
*512  the  Registrar;  after  this  the  Registrar  *died,  and  the  costs 
having  been  taxed  at  £58,  the  matter  came  on  again  upon  peti- 
tion, when  the  Court  being  of  opinion  that,  as  the  Registrar  had 
received  his  fee,  his  omitting  to  enter  the  attachment  was  a  breach  of 
contract,  and  not  a  mere  personal  neglect,  made  an  order  for  paj'meut, 
by  the  administratrix,  out  of  the  Registrar's  assets  ;  and  there  being  no 
one  in  Court  to  admit  assets  for  her,  it  was  ordered  that  she  should  be 
examined  as  to  assets. 

If  a  party  wishes  to  discharge  a  process  for  irregularity,  he  must 
make  his  application  before  he  complies  with  it :  otherwise,  he  will  be 
considered  as  waiving  the  irregularity.^  Thus,  where  a  defendant  has 
been  taken  upon  process  of  contempt  for  non-appearance,  he  must  not 
enter  his  appearance  in  the  ordinary  way :  otherwise,  his  appearance 
will  cure  the  defect ;  he  must,  however,  submit  himself  to  the  jurisdic- 
tion of  the  Court,  in  such  a  manner  that,  if  his  objection  is  held  invalid, 
the  plaintiff  shall  not  be  deprived  of  the  benefit  of  his  process.^  The 
Court,  therefore,  before  the  Orders  of  August,  1841,  required  the 
defendant,  before  moving  to  discharge  the  attachment,  to  enter  a  con- 
ditional appearance  with  the  Registrar ;  *  the  effect  of  which  was,  to 
enable  the  plaintiff,  in  case  the  Court  should  decide  that  the  process 
had  been  regularly  issued,  to  send  the  8ergeant-at-Arms  at  once,  with- 

6  1  R.  &  M.  563,   570;   and  see  Moore  v.  569;  Bound  v.  Wells,  3  Mad.  434;  Robinson 

Moore,  2.5  Beav.  8;  4  Jur.  N.  S.  2.50;  Walker  v.  Nash,  1  Anst.  76. 

V.  Micklethwait,  1  Dr.  &  .S.  49;  see  also  Ar-  [In  pleading,  a  positive  step  on  the  basis 

rowsmith  i>.  Hill,  2  Phil.  60!),  612;  Ex  parte  of    the    regularity    of  a   previous   pleading, 

Van  Sandau,   1  Phil.  445,  448,   n.;   9  Jur.  waives  anv  irregularity  therein.     Seifreid  y. 

193.  People's  Bank,  2  Tenn.  Ch.  17;  Fulton  Bank 

T  Whitehead  v.  L-vnes,  11  Jur.  N.  S.  74;  v.  Beach,  2  Paige,  307;   S.  C.  6  Wend.  36; 

13  W.  R  306,  M.  K.";  34  Beav.  161;  and  on  Steele   v.    Plomer,    2   Phil.    780;  Seifreid   v. 

appeal,  12  L.  T.  N.  S.  3-32,  L.  C.  People's  Bank,  1  Baxt.  200.] 

*  2  P.  Wms.   657.     As   to   the  responsi-  2  Por  the  manner  in  which  a  conditional 

bility  of  public  officers,   see  Tobin   v.   The  appearance  is  entered,  see  post,  p.  536;  and 

Queen,  16  C  B.  N.  S.  310;   10  Jur.  N.  S.  see  Seton,  1249. 
1029.  8  Davidson  v.  Marchioness  of  Hastings,  2 

1  Anon.,  3  Atk.  567;  Floyd  v.  Nangle,  ib.  Keen,  509. 
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out  any  intervening  proceeding  ;  but  the  7th  of  those  Orders  *  provided, 
that  no  order  should  thereafter  be  made  for  the  Sergeant-at-Anns  to 
take  the  body  of  a  defendant,  to  compel  appearance.  Accordingly, 
in  the  case  of  Price  v.  Webb,''  Sir  James  AVigram  V.  C.  directed,  that 
the  order  for  liberty  to  enter  the  conditional  appearance  shoiild  be 
made,  upon  the  consent  of  the  defendant  to  submit  to  any  process 
which  the  Court  might  direct  to  be  issued  against  him,  for  want  of 
appearance,  in  case  the  subpoena  should  not  be  set  aside  for  irregu- 
larity. 

It  is  to  be  observed,  that  a  subsequent  appearance  by  a  part}'  caimot 
be  construed  to  have  a  relation  back,  so  as  to  bring  him  into  contempt 
for  disobeying  a  writ  or  other  process  issued  before  his  waiver  of  the 
informality  had  made  the  process  valid  against  him  ;  and  therefore, 
where  an  attachment  was  issued  against  a  defendant  for  non-appearance 
to  a  subpoena,  which  had  been  issued  against  him,  and  in  which  he  w:is 
described  b}'  a  wrong  name,  it  was  held,  b}-  the  Court  of  Exchequer, 
that  his  appearance  for  the  purpose  of  discharging  the  attachment 
would  not  relate  back,  so  as  to  cure  the  defect  in  the  subpoena,  and 
bring  him  into  contempt  for  not  appearing  in  time.® 

*It  should  be  noticed  also,  that  the  principle  of  waiver  applies  *5]3 
only  to  an  irregular,  and  not  to  an  erroneous  order ;  and  there- 
fore, where  an  order  had  been  made  that  service  upon  the  attorney 
should  be  good  ser\'ice,  and  service  was  accordingly  effected  upon  the 
attorney,  who  thereupon  entered  an  appearance,  but  it  was  found,  after-^ 
wards,  that  the  affidavit  upon  which  the  order  for  substituted  service 
had  been  made  was  insufficient,  whereupon  the  defendant  moved  to  set 
aside  that  order  and  all  the  subsequent  proceedings :  Sir  John  Leach 
V.  C.  made  the  order,  on  the  ground  that  the  original  order  was  erro- 
neous, and  not  irregular ;  and  that,  being  erroneous,  the  defect  was  not 
cured  by  the  subsequent  appearance  of  the  party.-' 


Section  V.  —  Process  hy  Filing  a    Traversing  Answer,   or    Traversing 

Note.'' 

Having  considered  the  various  means  which  the  practice  of  the  Court 
affords,  for  the  purpose  of  compelling  an  answer  from  the  defendant, 
it  remains  to  state  particular  cases  in  which  the  plaintiff  may  himself, 
if  he  thinks  fit,  file  an  answer  for  a  defaulting  defendant,  or  a  "  Trav- 
ersing Note,"  which  has  the  effect  of  an  answer. 

Where  the  defendant  is  not  required  to,  and  does  not  answer,  the 

*  Now  Ord.  X.  10.  '  Levi  v.  Ward,  1  S.  &  S.  334;  see  WhiU 

6  2  Hare,  511;  and  see  Braithwaite's  Pr.  tington  v.  Edwards,  3  Dc  G.  &  J.  243. 
32],  and  post,  p.  536.  ^  See  Stump  v.  Beatty,  8  Dana,  14;  Chiles 

«  Robinson  v.  Nash,  1  Anst.  76.  v.  Boon,  3  B.  Mon.  82. 
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plaintiff's  bill,  he  is  to  be  considered  to  have  traversed  the  case  made 
by  the  bill ;  '^  it  is  onl}-  in  those  cases,  therefore,  in  which  the  defendant 
has  been  required  to  answer,  and  is  in  default,  that  the  plaintiff  can  file 
an  answer  for  him,  or  a  traversing  note/ 

B}'  the  11  Geo.  IV.  and  1  Will.  IV.  c.  36,  §  15,  rule  11,  it  is  enacted, 
' '  That  in  every  case  where  the  defendant  has  been  brought  to  the  bar 
of  the  Court,  to  answer  his  contempt  for  not  answering,  and  shall  refuse 
or  neglect  to  answer  within  the  next  twenty-one  days,  the  plaintiff  shall 
be  at  liberty,  with  the  leave  of  the  Court,  upon  ten  days'  previous  notice 
to  the  defendant,^  after  the  expu-ation  of  such  twenty-one  days,  unless 
good  cause  be  shown  to  the  contrary,  instead  of  proceeding  to  have  the 
bill  taken  pro  confesso,  to  put  in  such  an  answer  to  the  bill  as  herein- 
after is  mentioned,  in  the  name  of  the  defendant,  without  oath  or  signa- 
ture ;  and  thereupon  the  suit  shall  proceed,  in  the  same  manner 
*ol4  as  if  such  answer  were  really  the  answer  of  the  defendant,  *with 
which  the  plaintiff  was  satisfied ;  and  the  costs  of  the  contempt, 
and  of  putting  in  such  answer,  may  be  provided  for  in  like  manner  as 
if  the  defendant  himself  had  put  in  such  answer ;  and  such  answer, 
besides  the  formal  parts  thereof,  shall  be  to  the  following  effect :  that 
the  defendant  leaves  the  plaintiff  to  make  such  proofs  of  the  several 
matters  in  the  bill  alleged,  as  he  shall  be  able,  or  be  advised,  and  sub- 
mits his  interests  to  the  Court." 

The  application  must  be  supported  by  production  of  the  contempt 
♦  orders,  the  keeper's  certificate  of  the  defendant  being  in  custody,  the 
Record  and  Writ  Clerk's  certificate  of  no  answer  having  been  filed,  and 
an  affidavit  of  service  of  the  notice  of  motion. 

The  practice  under  this  rule  is  not  of  so  much  importance  as  it  was 
formerly  ;  because  the  plaintiff  has  now  a  remed}'  of  a  similar  kind, 
though  more  generally  applicable  :  for  after  the  expiration  of  the  time 
■  allowed  to  a  defendant  to  plead,  answer,  or  demm-  (not  demurring  alone) 
to  any  original  or  supplemental  bill,  or  bill  amended  before  answer,  which 
he  has  been  required  to  answer,  if  such  defendant  has  not  filed  an}'  plea, 
answer,  or  demurrer,  the  plaintiff  may  file  a  note  at  the  Record  and 
Writ  Clerk's  OtHce,  to  the  following  effect:  "The  plaintiff"  intends  to 
proceed  with  his  cause,  as  if  the  defendant  had  filed  an  answer,  travers- 
ing the  case  made  by  the  bill."  ^  In  the  case  of  a  bill  amended  after 
answer,  upon  the  like  default,  he  may  file  a  note  to  the  following  effect : 
"The  plaintiff  intends  to  proceed  with  his  cause,  as  if  the  defendant 
had  filed  an  answer,  traversing  the  allegations  introduced  into  the  bill 
by  amendment."  ^     And,  after  the  expu-ation  of  the  time  allowed  to  a 

8  1.5  &  16  Vic.  c.  86,  §  26.     Issue  is  to  be  Ord.  XVII.  1;  and  post,  Chap.  XXI.,  Replica- 

joined    iti   such  case,   by   filing  replication.  tiun. 

Ord.  XVII.  1;  or  the  cause  may  be  set  down  ^  por  form  of  order,  see  Seton,  12G4,  No. 

to  be  lieard  ou  motion  for  decree,  see  poft,  p.  13;  and   for   form   of  notice  of  motion,    8ee 

516;  but  not  on  bill  and  answer.  Braithwaite's  Vol.  III. 
Pr.  70.  1  Ord.  XIII.  1. 

*  Heath  v.  Lewis,   17  .Jur.  1090,  M.  R.;  2  Ord.  XIII.  2. 
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defendant  to  put  in  his  further  answer  to  any  bill,  the  ])laintifr  (if  sueh 
defendant  shall  not  have  put  in  any  further  answer)  may  file  a  note  to 
the  following  effect:  "The  plaintiff  intends  to  proceed  with  his  cause 
as  if  the  defendant  had  filed  a  further  answer,  traversing  the  allegations 
in  the  bill  whereon  the  exceptions  are  "founded." ' 

When  a  copy  of  the  traversing  note  has  been  duly  served,  it  has  tlie 
same  ef!eet  "as  if  the  defendant  against  whom  sueh  note  is  filc-d  had 
filed  a  full  answer  or  further  answer,  traversing  the  whole  bill,  or  those 
parts  of  the  bill  to  which  the  note  relates,  on  the  day  on  which  the  note 
was  filed."  * 

When  a  traversing  note  has  been  filed,  a  copy  thereof  must  be 
served  upon  the  defendant  against  whom  the  same  is  filed,  in  the  man- 
ner directed  for  the  service  of  documents  not  requiring  personal  ser- 
vice.^ 

*The  rule  last  referred  to  applies  onl}'  to  cases  where  the  de-  *515 
fendant  has  appeared  by  a  solicitor,  or  personally ;  and  not  to 
cases  where  the  plaintiff  has  entered  an  appearance  for  him.^  It  has 
been  held,  however,  that  in  such  a  case  the  Court  can,  under  its  general 
jurisdiction,  make  a  special  order  for  service  of  the  traversing  note  on 
the  defendant.^ 

Tlie  application  should  be  made  ex  pai-te ;  and  be  supported  by  an 
affidavit  of  service  of  the  bill  and  interrogatories,  and  by  the  Record 
and  Writ  Clerk's  certfficate  that  the  plaintiff  has  appeared  for  the  de- 
fendant, and  has  filed  the  traversing  note.  It  seems  usual,  though- 
not  essential,  to  prove  by  affidavit  that  the  defendant  is  within  the 
jurisdiction.^ 

In  a  proper  case,  the  Court  will  order  substituted  service  of  the  trav- 
ersing note,^  on  application  by  ex  parte  motion,  supported  b}'  the  affida- 
vit and  certificates  above  mentioned ;  ^  but  leave  to  serve  the  note  on  a 
defendant  out  of  the  jurisdiction  will  not  be  given.® 

A  traversing  note  is  to  be  intituled  in  the  cause, '^  and  wTitten  on  paper 
of  the  same  description  and  size  as  that  on  which  bills  are  printed.*  It 
must  be  underwritten  or  indorsed  with  the  name  and  place  of  business 
of  the  plaintiff's  solicitor,  and  of  his  agent,  if  any,  6r  with  the  name 

8  Ord.  XIII.  3.  1246,  No.  10;  and  see  Laurie  v.  Bum,  6  Hare, 

*  Ord.  XIII.  6;  but  it  has  not  the  same  308;    12  Jur.   598;   Iloriock   v.    Wilson,    12 

effect,  for  the  purpose  of  evidence,  as  an  an-  Beav.    545;   see   also   Scott  v.    Wheeler,    13 

swer  on  oath.     Martin   v.  Norman,   2  Hare,  Beav.  2li9. 

596.  598.  3  Kor  forms  of  motion  paper  and  affidavit, 

5  Ord.  Xni.  5;  HI.  4,  6,   ante,  pp.  4.54,  see  Vol.  III. 

455.     No  time   is  limited   within  wliich  the  ■*  Wallis  v.  Darbv,  6  Hare,  618;  Scott  ». 

note  is  to  be   served;   but  it   is   in   practice  Wheeler,  «W  »•!(/)  ,•  Hunt  ».  Niblett,  25  Beav. 

treated,   in  respect  of  notice,  as  an  answer,  124;  4  Jur.  N.  S.  444. 

and  as  within  the  operation  of  Ord.  III.  9;  ''    For  forms  of  motion  paper  and  affidavit, 

so    that   the   copy    should,    if    possible,    be  see  Vol.  III. 

served  on   the  dav    on   which   the   note    is  6  Anderson  v.  Slather,  11  Jur.  96,   V.  C. 

filed.    Braithwaite's  Manual,  144;  Veal's  Pr.  K.  B.     [But  see,  contra,  Martignj'  v.  Smith, 

24.  18  W.  R.  108.] 

1  Anon.,  11  Jur.  28  L.  C. ;  Braithwaite's  '  For  forms  of  traversing  notes,  see  Vol. 
Pr.  68.  III. 

2  Moss  V.  Buckley,  2  Phil.  628;  12  Jur.  8  Qrd.  6  Mar.,  18G0,  r.  16  As  to  such 
487;  and  for  the  orde'r  in  that  case,  see  Seton,  paper,  see  Ord.  IX.  3 ;  ante,  p.  361. 
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and  place  of  residence  of  the  plaintiff,  where  he  acts  in  person ;  and,  in 
either  case,  with  the  address  for  service,  if  any.^  The  names  of  several 
defendants  may  be  included  in  one  traversing  note,  notwithstanding 
that  they  have  appeared  by  separate  solicitors.'" 

After  service  of  a  copy  of  the  traversing  note,  the  defendant  cannot 
plead,  answer,  or  demur  to  the  bill,  or  put  in  any  further  answer 
thereto,  without  the  special  leave  of  the  Court ;  and  the  cause  is  to 
stand  in  the  same  situation  as  if  such  defendant  had  filed  a  full  answer 
or  further  answer  to  the  bill,  on  the  day  on  which  the  note  was 
filed."' 

Where  the  plaintiff  filed  a  traversing  note,  knowing  that  the  de- 
fendant's answer  was  sworn,  though  not  filed,  the  traversing 
*516  *note  was  ordered  to  be  taken  off  the  file,  upon  payment  of  costs 
by  the  defendant.' 

Where  a  defendant  wishes  to  put  in  a  plea,  answer,  or  demurrer,  or 
a  further  answer,  after  a  traversing  note  has  been  filed,  he  should  apply, 
on  motion,  with  notice  to  the  plaintiff,  for  leave  so  to  do,  and  for  that 
purpose  that  the  note  may  be  taken  off  the  file.  The  order  will  only 
be  made  on  payment  of  costs  by  the  defendant.^  The  application 
should  be  supported  by  an  affidavit  explaining  the  delay,  and  that  the 
defendant  is  advised  to  put  in  the  proposed  defence. 

It  seems  that  a  traversing  note  cannot  be  filed  in  the  case  of  an  infant 
defendant ;  ^  but  inasmuch  as  it  is  onl}'  necessary  to  file  it,  in  those  cases 
in  which  an  answer  has  been  required,  and  none  put  in,  a  case  could 
scarcely  now  arise  in  practice,  in  which  it  could  be  desired  to  file  a 
traversing  note  against  an  infant  defendant :  no  answer  being  usually 
required  in  such  a  case.  Where  a  mari-ied  woman  is  co-defendant  with 
her  husband,  a  traversing  note  cannot  be  filed  against  her  separately, 
unless  an  order  for  her  to  answer  separately  has  been  obtained. 

Due  service  of  the  traversing  note  must  be  proved  against  the  de- 
fendant at  the  hearing,  if  he  does  not  appear.* 

Where  a  demurrer  or  plea  to  the  whole  bill  is  overruled,  the  plaintiff, 
if  he  does  not  require  an  answer,  may  immediately  file  his  note,  in  man- 
ner above  pointed  out,  as  the  case  may  require,  and  with  the  same 
effect :  unless  the  Court,  upon  overruling  such  demurrer  or  plea,  gives 
time  to  the  defendant  to  plead,  answer,  or  demur  ;  and  in  such  case,  if 
the  defendant  does  not  file  any  plea,  answer,  or  demm-rer,  within  the 
time  so  allowed  by  the  Court,  the  plaintiff,  if  he  does  not  then  require 
an  answer,  may,  on  the  expiration  of  such  time,  file  such  note.^ 

When  a  traversing  note  has  once  been  filed,  the  plaintiff  cannot, 

9  Ord.  III.  2,  5;  ante,  pp.  453,  454.     No  Jur.  2G1.     For  fonn  of  notice  of  motion,  see 

fee  is  payable  on   filing  a  traversing  note.  Vol.  III. 
Braithwaite's  Pr.  67.  8  Emery  v.  Newson,  10  Sim.  564. 

10  f/jid.  ■*  Evans  v.  Williams,  6  Heav.  118;  and  see 

11  Ord.  XIII.  7.  Reg.  Regul.  15  March,  1860,  t.25.     P'or  form 

1  Kigby  V.  Higbv,  6  Beav.  265.  of  affidavit  of  service   of  a  traversing  note, 

2  Towne  v.  Bouhin,  1  De  G.  &  S.  128;  11      see  Vol.  III. 

6  Ord.  XIII.  4. 
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without  notice  to  the  parties  affected  by  it,  obtain  an  order  to  take  it 
off  the  file.' 

The  filing  of  a  traversing  note  does  not  prevent  a  cause  being  heard 
on  motion  for  decree  ;  but,  for  that  purpose,  the  traversing  note  is 
equivalent  to  an  answer.' 

8    Simmons  v.  Wood,  5  Beav.   390.     For  75;  18  Jur.  320.    As  to  motions  to  dismiss 

form  of  notice  of   motion  in  sucU  case,  see  for  want  of  prosecution,  where  a  traversing 

'Vol.  III.  note  lias  been  filed,  see  Ord.  XXXIII.  10. 
'  Mauitre  v.  Leicester,  6  De  G.,  M.  &  G. 
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TAKING      BILLS     PRO     CONFESS  0. 

Section  I.  —  Preliminary   Order, 

In  preceding  chapters,  the  reader's  attention  has  been  drawn  to  the 
method  which  the  Court  adopts,  to  compel  a  refractor}'  defendant  to 
appear  to,  and  answer  the  bill.  By  means  of  the  process  there  pointed 
out,  the  plaintiff  may,  if  the  defendant  is  not  a  privileged  person,  take 
his  body  as  a  security  for  his  obedience  ;  or  if  he  be  a  privileged  per- 
son, or  manages  to  keep  out  of  the  way  so  successfully  as  to  avoid  an 
arrest,  the  plaintiff  may  proceed  to  compel  his  submission,  by  taking 
from  him  the  enjoyment  of  his  property  and  effects,  until  he  submits. 
It  is  obvious,  however,  that  in  a  Court  of  Equity,  where  the  na- 
ture of  the  relief  to  be  granted  frequently  depends  upon  the  discov- 
ery to  be  elicited  from  a  defendant  by  his  answer,  the  mere  taking  a 
party  into  custody,  or  sequestrating  his  property,  cannot  always  answer 
the  object  of  doing  that  justice  to  the  plaintiff  which  it  is  the  business 
of  Equity  to  secure.  The  Court  has,  therefore,  adopted  a  method  of 
rendering  its  process  effectual,  by  treating  the  defendant's  contumacy 
as  an  admission  of  the  plaintiff's  case,  and  by  making  an  order  that  the 
facts  of  the  bill  shall  be  considered  as  true,  and  decreeing  against  the 
defendant  according  to  the  equity  arising  upon  the  case  stated  by 
the  plaintiff.     This  proceeding  is  termed,  taking  a  bill  pro  confesso} 

It  seems  that  this  practice  is  not  of  very  ancient  standing,  and  that 
the  custom  formerly  was  to  put  the  plaintiff  to  make  proof  of  the  sub- 
stance of  his  bill ;  ^  but  the  course  of  taking  the  bill  pro  confesso 
*518     has  now,  for  some  time,  been  the  established  practice  of  *  the 
Court.^     And  this  practice  has  been  very  materially  extended 
and  facilitated  by  Acts  of  Parliament  and  General  Orders  of  the  Court. 

1  A  rule  for  an  answer  where  process  has  Smith  v.  Trimble,  27  111.  152;  Stcehens  v. 
not  been  rightly  served,  and  a  decree  pro  Bichnell,  27  111.  444.  The  defendant  may, 
confesso,  for  want  of  an  answer,  are  irregu-  in  such  case,  without  demurring,  take  advan- 
lar.  Treadwell  v.  Cleaveland,  3  McLean,  tage  of  any  matter  which  would  be  a  good 
283.  cause  of  demurrer.     Wilson  v.  Waterman,  6 

2  See  Rose  v.  Woodruff,  4  John.  Ch.  547,  Uich.  Eq.  (S.  C.)  255. 

848;  post,  526,  note;   Pierson  v.    David,    4  i  Hawkins    v.   Crook,   2  P.   Wms.   556; 

Iowa,  410;  Johnson  v.  Donncll,   15  111.   97;  Johnson  v.   Desminccre,   1   Vem.   223;  Gib- 

Corradine  i    O'Connor,  21  Ala.  573;  Attor-  son  v.  Sccvengton,  ib.  247.     In  New  Ilamp- 

ney-General  v.  Carver,  12  Ired.  (N.  C.)  231;  shire,  if  the  defendant,  having  received  due 
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Considerable  difference  formerly  existed  in  the  practice  of  taking  bills 
pro  confesso,  in  cases  where  the  defendant  was  in  custody,  and  in^lhoso 
where  he  was  not ;  but  the  General  Orders  have  so  far  assimilated  tlie 
practice  in  the  two  cases,  that  it  will  be  most  convenient  to  state  the 
general  rules  applicable  to  all  cases  in  wliich  a  l)ill  is  tal<en  pro  coufesso: 
remarking  any  peculiarities  resulting  from  the  particular  circumstances 
in  which  a  defendant  may  be  placed, 

Where  a  decree  is  intended  to  be  sought  against  a  defendant,  by 
taliing  the  bill  pro  confesso,  an  order  for  that  purpose  must  be  obtained 
upon  motion,  of  which  notice  must  be  given  ;  '^  and  then  the  cause  must 
be  set  down  to  be  heard  ; "  and  it  cannot  be  heard  on  the  same  day  on 
which  the  order  to  have  it  taken  pro  confesso  is  made.* 

Where  the  defendant  is  beyond  seas,  or  has  absconded  to  avoid  being 
served,  and  it  is  intended  to  proceed  to  have  the  bill  taken  pro  confesso, 
without  any  appearance  having  been  entered  by  him,  or  on  his  behalf, 
the  proceedings  must  be  taken  under  the  stat.  11  Geo.  IV.  &  1  Will. 
IV.  c.  36,  §  3.^  The  mode  prescribed  by  that  Act  must  be  strictly 
complied  with  ; «  and  it  seems  that  the  Act  applies  to  all  cases  where 
a  party  goes  abroad,  to  avoid  process. '^ 


notice,  shall  neglect  to  enter  his  appearance 
at  the  return  term,  or  shall  neglect  to  deliver 
to  the  plaintiff's  solicitor  his  plea,  answer,  or 
demurrer,  within  two  calendar  months  after 
service  of  the  bill,  the  bill  may  be  talcen  pro 
confesso,  and  a  decree  entered  accordingly. 
Rule  16  of  Chancery  Practice,  38  N.  H.  608. 
Rule  18  of  the  Equity  Rules  of  the  United 
States  Court,  [as  recently  modified  by  the 
Supreme  Court,  provides  that  the  defendant 
shall,  unless  the  time  shall  be  otherwise  en- 
larged for  cause  shown,  file  his  plea,  de- 
murrer or  answer  on  the  rule  day  next  suc- 
ceeding that  of  entering  his  ajjpearance,  and 
in  default  the  plaintiff  may  enter  an  order, 
as  of  course,  in  the  order  book,  that  the  bill 
be  taiien  for  confessed,  and  thereupon  the 
cause  shall  be  proceeded  in  ex  parte,  and 
the  matter  of  the  bill  may  be  decreed  by  the 
Court  at  any  time  after  the  expiration  of 
thirty  da}'s  from  and  after  the  entry  of  such 
order,  if  the  same  can  be  done  without  an 
answer,  and  is  proper  to  be  decreed;  or  the 
plaintiff  may  liave  process  of  attachment 
against  the  defendant  to  compel  an  answer, 
and  the  defendant,  when  arrested  on  such 
process,  shall  not  be  discharged  therefrom 
unless  upon  filing  his  answer,  or  otherwise 
complying  with  such  order  as  the  Court  or 
Judge  thereof  may  direct  as  to  pleading  to, 
or  fullv  answering"  the  bill,  within  a  period 
to  be  fixed  by  the  Court  or  Judge,  and  under- 
taking to  speed  the  cause.  See  infm,  525, 
n.  4.  See  Code  of  Tennessee,  §  4-369,  where 
a  bill  may  be  taken  for  confessed,  and  §  4371, 
as  to  the  effect  of  the  pro  confesso  order. 
Stone  V.  Duncan,  1  Head,  103.  A  pro  con- 
/esso  order  can  onl}'  be  taken  when  strictly 
in  accordance  with  law,  and  the  rules  of  prac- 
tice.    Lanum  v.  Steel,  10  Hum.  280.] 

2  Ord.  XXII.  1;  11  Geo.  IV.  &  1  Will. 


IV.  c.  36,  §§  3,  15:  and  see  Collins  r.  Ooll- 
yer,  3  Beav.  600 ;  Brown  v.  Home,  8  Beav. 
607.  For  forms  of  order,  see  Seton,  1265- 
1267,  Nos.  1-7;  and  for  forms  of  notice  of 
motion,  see  Vol.  III. 

3  See  Pendleton  v.  Evans,  4  Wash.  C.  C. 
335;  Rose  v.  Woodruff,  4  John.  Ch.  547. 
An  order  to  take  a  bill  pro  confesso,  unles.s 
the  defendant  answers  it  by  a  day  given, 
cannot  be  anticipated,  and  a  decree  pro  con- 
fesso passed  in  anticipation  of  such  day 
Fitzhugh  V.  McPherson,  9  (iill  &  J.  52. 

It  is  error  to  take  a  bill  pro  confesso 
against  several  defendants,  when  process 
has  been  served  only  upon  one.     Robertson 

V.  Crawford,  1  A.  'K.  Marsli.  449.  As  to 
what  service  of  the  subpmna  is  necessarv  be- 
fore a  bill  can  be  taken  as  confessed",  see 
Sawver  v.  Sawver,  3  Paige,  263;  Sullivant 
V.  VVeaver,  lO"  Ohio,  275;  Treadwell  v. 
Cleaveland,   3  McLean,   283. 

■*  Ord.  XXII.  6;  Brown  v.  Home,  uhi  sup. 
6  See  ante,  pp.  456,  457. 

6  Short  V.  Downer,  2  Cox,  84;  see  Baker 
V.  Keen,  4  Sim.  498,  where  the  proceedings 
are  set  out  in  detail. 

7  Mawcr  v.  Mawer,  1  Cox,  104;  1  Bro. 
C.  C.  388;  Henderson  v.  Meggs,  2  Bro.  C. 
C.  127;  James  v.  Dore,  1  Dick.  63.  Rule  5, 
of  the  Rules  for  Practice  in  Ciiancery  in 
Massachusetts,  provides  for  notice  to"  de- 
fendants in  Equity  suits;  who  reside  out  of 
the  Commonwealth,  and  the  method  to  be 
pursued  to  entitle  the  plaintiff  in  such  cases 
to  obtain  an  order  to  have  his  bill  taken  for 
confessed.  In  Maine,  where  the  rights  of  a 
defendant  in  Equity,  who  resides  out  of  the 
State,  and  has  lia<l  notice  of  the  suit,  but 
does  not  appear  and  auswer,  will  not  be 
prejudiced  by  tiie  decree,  the  bill  m.av  be 
taken  pro  confesso  as   to   him.     Adams  v. 
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It  has  ali-eadj  been  observed,  that  the  General  Order,  ena- 
•519  bliug  *  a  plaintiff  to  enter  an  appearance  for  an  absconding  de- 
fendant,^ applies  to  the  same  circumstances  as  those  provided 
for  b^-  the  Act ;  and  although  it  seems  that  this  order  has  not  super- 
seded the  Act,-  it  is  undoubtedly  the  usual  practice,  in  all  cases  where 
it  is  intended  to  take  a  bill  pro  confesso  against  a  defendant,  to  enter  an 
appearance  for  him,  and  to  proceed  under  the  provisions  of  the  Gen- 
eral Order.  • 

Where  any  defendant,  whether  within  or  not  within  the  jurisdiction 
of  the  Court,  does  not  put  in  his  answer  in  due  time  after  appearance 
entered  by  or  for  him,^  and  the  plaintiff  is  unable,  with  due  diligence,* 
to  procure  a  writ  of  attachment,  or  any  subsequent  process  for  want 
of  answer,  to  be  executed  against  such  defendant,  by  reason  of  his 
being  out  of  the  jurisdiction  of  the  Court,  or  being  concealed,  or  for 
any  other  cause,  then  such  defendant  is,  for  the  purpose  of  enabling 
the  plaintiff  to  obtain  an  order  to  take  the  bill  pro  confesso,  to  be 
deemed  to  have  absconded  to  avoid,  or  to  have  refused  to  obey,  the 
process  of  the  Court.^  And  where  any  defendant  who,  under  the  last- 
mentioned  rule,  may  be  deemed  to  have  absconded  to  avoid,  or  to  have 
refused  to  obey,  the  process  of  the  Court,  appears  in  person  or  by  his 
own  solicitor,  the  plaintiff  may  serve  upon  such  defendant  or  his  soli- 
citor a  notice,  that  on  a  day  in  such  notice  named  (being  not  less  than 
fourteen  days  after  the  service  of  such  notice) ,  the  Court  will  be  moved 
that  the  bill  may  be  taken  pro  confesso  against  such  defendant ;  *  and 
the  plaintiff  must,  upon  the  hearing  of  such  motion,  satisfy  the  Court 
that  such  defendant  ought,  under  the  provisions  of  the  last-mentioned 
rule,  to  be  deemed  to  have  absconded  to  avoid,  or  to  have  refused  to 
obey,  the  process  of  the  Court ;  and  the  Court,  if  so  satisfied,  and  if 
an  answer  has  not  been  filed,  may,  if  it  so  think  fit,  order  the  bill  to  be 
taken  pro  confesso  against  such  defendant,  either  immediately,  or  at 
such  time,  or  upon  such  further  notice  as,  under  the  circumstances  of 
the  case,  the  Court  ma}^  think  proper.'' 

Stevens,    49    Maine,     362;    see    Evarts    v.  swear  that  he  has  used  due  diligence      Year»- 

Beeker,   8  Paige,   506;    Christy  v.  Christy,  lev  r.  Budcett,  11  Beav.  144. 
6  Paige,  170.                                                     "  5  Qrd.  XXIL  2. 

1  Ord.  X.  6;  ante,  p.  459.  "  For  form  of  notice,  see  Vol.  III.     Short 

2  Wilkin  V.  Nainby,  4  Hare,  476;  10  Jur.  notice  of  motion  allowed,  where  a  defendant, 
735;  Dresser  v.  Morton,  1  C.  P.  Coop.  t.  who  had  obtained  further  time,  refu.sed  to  put 
(Jott.  376;  see,  however,  Fortescue  v.  Hal-  in  his  answer,  and  an  attachment  could  not 
lett,  3  Jur.  N.  S.  806;  5  W.  R.  747,  V.  be  executed  against  him.  Wedderburne  v. 
C.  K.  Thomas,  10  .lur.  N.  S.  'J2,  V.  C.  W. 

8  Where  adefendanthad  been  duly  served  "^  Ord.  XXII.  3.     If  a  defendant,  after  ap- 

with  the  bill  and  interrogatories,  but  did  not  pearing,  will  not  answer,  the  bill  will  be  taken 

appear  or  answer,  and  withdrew  himself  be-  j^vo  covfesso.    Cainesr.  Fisher,  1  .John.  Ch.  8. 

yond  the  jurisdiction,  the  Court  ordered  notice  And  where  the  bill  is  for  relief  only,  and  states 

to  be  given    to  him,  that  unless  an  answer  sufficient  ground,  the  process  for  contempt  to 

was  put  in  within  fourteen  days  from  the  ser-  compel  an  answer  is  not  necessary.     Caines  v. 

vice  of  the  notice,  an  appearance  would  be  Fisher,  s«y>/-a.     In  New  Jersey,  a  decree  ^Jro 

entered  for  him,  and   proceedings  taken  to  amfesxo  may  be   taken  at  any  time  after  the 

have  the  bill  taken  pro  con/'ps^o.     Grover  and  time  limited  for  the  defendant  to  plead,  an- 

Baker  Sewing  Machine  Company  v.  Millard,  swer,  or  demur  has  expired.     It  mav  be  takeu 

8  Jur.  N.  S.  713,  V.  C.  W.  without  notice,  and,  of  course,  unless  it  ap- 

*  Ord.  XXII.  2.     The  sheriff's  officer  must  pear  that  some  prejudice  will  thereby  accrue 
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*  The  lust-mentioncfl  rule  gives  the  Court  a  discretion  as  to     *'<l>() 
ordering  a  bill  to  be  taken  pro  confesso  ;  and  in  the  exercise  of 
this  discretion,  the  Court  refused  to  make  the  order,  where  the  defend- 
ant had  always  been  resident  abroad,  and  had  not  absconded,  and  there 
was  no  evidence  of  his  refusal  to  obc}'  the  order  of  the  Court.  ^ 

Where  any  defendant  who,  under  the  above-mentioned  rule,  may  l)e 
deemed  to  have  absconded  to  avoid,  or  to  have  refused  to  obe}',  the 
process  of  the  Court,  has  had  an  appearance  entered  for  him  b}-  the 
plaintiff,^  and  does  not  afterwards  appear  in  person  or  by  his  own  so- 
licitor, the  plaintiff  ma}'  cause  to  be  inserted  in  the  London  Gazette,  a 
notice,  that  on  a  da}'  in  such  notice  named  ^  (being  not  less  than  four 
weeks  after  the  first  insertion  of  such  notice  in  the  London  Gazette) , 
the  Court  will  be  moved  that  the  bill  may  be  taken  pro  confesso  against 
such  defendant ;  and  the  plaintiff  must,  upon  the  hearing  of  such  mo- 
tion, satisfy  the  Court  that  .such  defendant  ought,  under  the  provisions 
of  the  above-mentioned  rule,  to  be  deemed  to  have  absconded  to  avoid, 
or  to  have  refused  to  obey,  the  process  of  the  Court ;  and  that  such 
notice  of  motion  has  been  inserted  in  the  London  Gazette,  at  least 
once  in  every  entire  week,  reckoned  from  Sunday  morning  to  Sat- 
urday evening,  which  shall  have  elapsed  between  the  time  of  the 
first  insertion  thereof,  and  the  time  for  which  the  notice  is  given  ;  and 
the  Court,  if  so  satisfied,  and  if  an  answer  has  not  been  filed,  may,  if 
it  so  thinks  fit,  order  the  bill  to  be  taken  pro  confesso  against  such  de- 
fendant, either  immediately,  or  at  such  time,  or  upon  such  further 
notice,  as  under  the  circumstances  of  the  case  the  Court  may  think 
proper.* 

It  seems  that,  where  it  is  intended  to  take  the  bill  pro  confosso  under 
the  foregoing  rules,  interrogatories  must  have  been  filed ;  ^  but  where 
the  defendant  has  absconded,  or  cannot  be  found,  the  delivery  may  be 
dispensed  with.® 

*Where  the  defendant  is  out  of  the  jurisdiction,  it  is  not  neces-     *521 

to  the  adverse  party.     Oakley  v.  O'Neill,  1  ^  Ord.  XXII.  4.     For  form  of  order,  see 

Green   Ch.  287;  see'Ncsbit  v.  St.  Patrick's  Seton,  1265,   No.  3.     Where  the  defendant 

Church,  1  Stockt.  (N.  J.)  76.     For  form  of  has   absconded,  it  must   be   shown    tliut   lie 

order  to  take  the  bill  y?ro  cow/Vsw  in  this  case,  cannot  be  found  at  the  time  of  makiiif,' the 

see  Seton,  1265,  No.  2.  application.     Wilkinson  v.  Turner,  14  W.  11. 

1  Zulueta  V.  Vinent,  15  Beav.  272;  16  Jur.  813.  M.  K. 

631 ;    see,   however,   Hele  v.    Ogle,   2  Hare,  ^  Huttler  v.  Mathews.  19  Beav.  549. 

C23,  under  1st  Order  of  April,'  1842,  Sand.  6  Anon.,  4  Jur.  N.  S.  583,  V.  C  W.;  S.  C. 

Ord.  196;  Beav.  Ord.  195.  nom.  Baker  r.  Dean,  6  W.  R.  719:  Buttler  r. 

2  Under  Ord.  X.  4,  6,  or  7;  see  ante^  pp.  Mathews.  19  Beav.  549;  Anthonv  r.  Cowper, 
459,  460.  11  .lur.  N.  S.  73;   i;{  W.  H.  28»i.   M.  k.;  M 

3  Wliich  may  be  any  day  in  term;  but  Beav.  77.  Sometimes  the  tilinj^  of  the  inter- 
must,  it  is  presumed,  be  on  a' seal  day  out  of  rogatories  lias  been  directed  to  be  advertised  ; 
term.  Cliaffers  v.  Baker,  5  I)e  G.,  M.  &  G.  see  \no\\.,ubi  sup.;  but  this  does  not  seem  to 
482;  1  Jur.  N.  S.  32.  In  Millar  t'.  Elwin,  25  be  necessary.  Anthonv  r.  Cowper,  tt/)!  .fu/».,- 
Beav.  G74;  4  Jur.  N.  S.  600,  however,  it  Darlow  v.  Sinnock,  1  W.  N.  154,  V.  C.  K.  ; 
seems  that  the  advertisement  was  for  a  day  S.  C.  nom.  Darlow  i;.  Sinilock,  14  W.  It 
out  of  term,  which,  at  the  time  the  advertise-  383. 

ment  was  issued,  could  not  have  been  known 
to  be  a  seal  day. 
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sary  to  issue  an  attachment,  in  order  to  take  the  bill  -pro  confesso  against 
him  under  these  rules. ^ 

The  plaintiff  having  advertised,  in  the  Gazette,  his  notice  of  motion 
to  take  the  bill  pro  confesso,  may  save  it  on  the  day  mentioned  in  the 
advertisement,  until  next  motion  day,  without  mentioning  such  saving 
expressly  to  the  Court, "^  And  where  the  advertisement  gave  six  weeks' 
notice,  instead  of  four,  it  was  held,  that  the  insertion  of  the  advertise- 
ment for  the  first  four  of  the  six  weeks  was  sufficient.^ 

Upon  the  motion,  the  plaintiff  must  show,  by  affidavit,  that  proper 
inquiries  have  been  made  after  the  defendant,  and  the  means  which  the 
deponent  had  of  knowing  the  parties,  and  the  facts  to  which  he  deposes,* 
and  that  the  case  is  within  the  rules  above  referred  to.^  Thus,  it  must 
appear  by  affidavit  ^  that  interrogatories  have  been  filed,  and  also  deliv- 
ered where  delivery  is  necessary  ;  that  due  diligence  has  been  used  to 
execute  the  attachment  or  other  process  for  want  of  answer,  where 
process  has  issued  ; '  and  that  notice  of  the  motion  has  been  served  on 
the  defendant  or  his  solicitor ;  or,  if  not  so  served,  the  Gazettes  con- 
taining the  notice  must  be  produced.*  The  sheriff's  return  to  the 
process,  if  issued,  is  also  required ;  and  also  the  Record  and  Writ 
Clerk's  certificate  that  the  defendant  has  not  put  in  his  answer  ;  and  if 
the  plaintiff  has  entered  an  appearance  for  the  defendant,  that  fact 
should  appear  by  the  certificate.^ 

If  the  defendant  puts  in  his  answer,  after  service  of  the  notice  of 
motion,  but  before  the  motion  has  been  brought  on,  it  may  be  brought 
on  for  the  purpose  of  obtaining  the  costs. ^"^ 

In  determining  the  question,  whether  the  bill  should  be  ordered  to  be 
taken  pro  confesso  "  immediately,"  or  at  some  future  time,  or  upon  some 
further  notice,  the  Court  is  guided  by  the  circumstances  of  the  case  ; 
but,  in  general,  it  does  not  direct  the  bill  to  be  taken  jpro  confesso  im- 
mediate I3'." 

Where  a  cause  had  been  set  down  to  be  heard  pro  confesso,  and  had 
been  struck  out,  in  consequence  of  the  absence  of  counsel,  it 
*o22  *was  permitted  to  be  restored  to  the  paper,  on  the  application 
of  the  plaintiff  alone.-' 

It  is  to  be  observed,  generally,  that,  in  proceeding  to  take  a  bill  pro 
confesso,  the  greatest  care  must  be  taken  to  bring  the  case  strictly  within 

1  Buttler  V.  Mathews,  19  Beav.  549,  and  534,  n. ;  see  also  Anstey  v.  Ilobson,  2  W.  R. 
cases  there  referred  to;  Hodgson  v.  Hod>j;son,  46,  V.  C.  S.;  Kobson  v.  Earl  of  Devon,  ib. 
23  Ikav.  G04;  Braithwaite's  Pr.  295;  and  see       485,  V.  C.  S. 

Anon.,  9  L.  T.  N.  S.  674,  M.  K.,  for  practice  6  Ord.  XXII.  2,  3. 

where  there  is  delav  between  the  making  and  6  F„r  form  of  affidavit,  see  \  ol.  III. 

drawing  up  of  the  "order.  '  Yearsley  v.  Budgett,  11  Beav.  144;  antt, 

2  Torr  f.  Torr,   Johns.  660.     Where,  for  p.  519,  n.  4. 

want  of  business,  the  Court  did  not  sit  on  the  «  See  Seton,  1265,  Nos.  2,  3. 

day  in  tenn  mentioned  in  the  notice,  tlie  mo-  ^  Ibid.                            n  i\    n     e    o    ^iq 

tion  was  permitted  to   be  made  ou  the  sue-  i"  Spooner  v.  Paj-ne,  2  De  U.  &  b.  439, 

ceedingdav.     Postlethwaite  v.  Travers,  1  N.  445;  12  Jur.  642. 

K.  354.  V.  C.  S.  r/u6.  "  Courage  v.   Wardell,   4  Ilare,    481;    9 

8  Millar  f.  Elwin,  25  Beav.  674;  4  Jur.N.  Jur.  10.55.                                         , ,      ,r    /^ 

S.  (500.  ^  llarvcy  v.  Renon,   12  Jur    445,  V.  0. 

*  ilarrison  v.  Stewardson,  2  Hare,   533,  K.  B. 
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the  General  Orders  ;  ^  and  all  formalities  must  be  scnipuloiislvconiplit^-d 
with.  Thus,  an  advertisement  in  the  Gazette,  which  omitted  tiie  de- 
fendant's name  as  a  party  to  the  eause,  aIthou<;ii  the  notice  was 
addressed  to  him,  and  stated  that  applieation  would  be  made  to  have 
the  bill  taken  pro  confesso  against  him,  was  held  insufficient.' 

And  so,  after  an  order  to  take  the  bill  pro  confesso  has  been  obtained, 
the  bill  cannot  be  amended,  even  to  the  extent  of  correcting  a  c-lerica'l 
error,  without  vitiating  the  proceedings,  and  rendering  the  order  useless.* 
If,  however,  a  defendant,  who  has  been  brought  to  the  bar  of  the  Court 
for  his  contempt  in  not  answering,  refuses  or  neglects  to  answer  (not 
being  idiot,  lunatic,  or  of  unsound  mind),  the  Court  may,  upon  motion 
or  petition,  of  which  due  notice  must  be  given  personally-  to  the  defend- 
ant, authorize  the  plaintiff  to  amend  his  bill  without  such  amendment 
operating  as  a  discharge  of  the  contempt,  or  rendering  it  necessary  to 
proceed  with  the  process  of  contempt  de  novo ;  and  after  such  amend- 
ment, the  plaintiff  may  proceed  to  take  the  amended  bill  joro  confesso,  in 
the  same  manner  as  if  it  had  not  been  amended.^ 

We  have  before  seen,  that  where  a  defendant  is  in  actual  custody  for 
contempt  in  not  putting  in  his  answer,  it  is  incumbent  upon  the  plain- 
tiff not  to  detain  the  defendant  in  prison  beyond  a  certain  limited  time, 
without  bringing  him  to  the  bar  of  the  Court. «  If,  however,  the  plain- 
tiff determines  at  once  to  take  the  bill  pro  confesso,  he  need  not  bring 
the  defendant  to  the  bar ;  but  may,  upon  the  execution  of  an  attach- 
ment for  want  of  answer,  or  at  any  time  within  three  weeks  afterwards, 
serve  the  defendant  with  a  notice  of  motion,  to  be  made  on  some  day 
not  less  than  three  weeks  after  the  day  of  such  service,  that  the  bill  may 
be  taken  pro. confesso  against  him ;  and  the  Court  may  thereupon  order 
the  bill  to  be  taken  pro  confesso  against  him.'  The  motion  must  be 
supported  by  the  sheriffs  return  to  the  attachment,  the  Record  and 
Writ  Clerk's  certificate  that  the  defendant  has  not  put  in  his  answer, 
and  an  affidavit  of  service  of  the  notice  of  motion.^ 

*As  before  stated,^  a  sequestration  is  the  first  compulsory  *523 
process  which  issues  against  a  peer  or  member  of  Parliament. 
Upon  the  order  for  the  issuing  of  the  writ  being  made  absolute,  then, 
by  the  original  practice  of  the  Court,  if  the  defendant  persists  in  his 
contempt,  an  order  to  have  the  bill  taken  pro  confesso  may  be  obtained, 
upon  motion  of  course.-     In  the  case,  however,  of  a  bill  for  discovery, 

2  Buttler  V.  Mathews,  19  Beav.  549.  6  Ante,  pp.  490,  491. 

3  Jones  f.  Brandon,  3  Jur.  N.  S.  1146,  V.  ^  Ord.  X.XII.  1.  For  form  of  order,  see 
C-  W.                                                                            Seton,  1265,  No.  1;  and  for  form  of  notice  of 

*  Weightman  v.  Powell,  2  De  G.  &  S.  motion,  see  Vol.  III.  The  times  of  vacjltiou 
570;  12,lur.958.  [And  if  a  bill  is  materially  are  reckoned  in  the  three  weeks,  at  the  ex- 
amended  where  the  definidaiit  has  failed  to  piration  of  which  the  motion  mav  be  made, 
appear,  a  decree  pro  conftsso  taken  on  the  Kitchin  v.  Iliif^hes,  llJur.  N.  S."902;  14  \V. 
Fame  day,  and  without  servinj^  new  process,  K.  93,  V.  C.  K. 

is  irrejjular,  and  a  sufficient  ground  for  open-  «  For  form  of  affidavit,  see  Vol.  III. 

ing  the  decree  founded  thereon,  and  granting  i  See  ante,  pp.  473,  496. 

a  rehearing.     Harris  v.  Deitrich,   29  Mich.  2  Lord  Welleslev  r.  Karl  of  Morningtou, 

360-]  cited  Seton,  1256.    "For  form  of  order,  sec  lA. 

6  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  15,  r.  No.  4;   and  for  form  of  motion  paper,  sea 

10;  ante,  pp.  425,  510.  Vol.  III. 
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upon  the  expii'ation  of  the  time  for  answering,  an  order  nisi  to  take  the 
bill  pro  confesso  ma}'  be  obtained  at  once,  where  the  defendant  is  in 
contempt  for  want  of  answer,  without  an}-  order  for  a  writ  of  secjuestra- 
tion  ;  and  such  order  will  be  made  absolute,  unless  the  defendant  shows 
good  cause  to  the  contrary-,  as  before  explained.^ 

In  like  manner,  in  the  case  of  corporations  aggregate,  after  an  order 
absolute  for  a  sequestration  has  been  made,  the  plaintiff  may  obtain, 
upon  motion  of  course,  an  order  to  take  the  bill  pro  confesso  against  the 
corporation.* 

Although  no  compulsory  process  issues  against  the  Attorne^'-General, 
we  have  seen  that  an  order  ma}'  be  obtained,  on  ex  parte  motion,  for 
him  to  put  in  his  answer,  within  a  certain  time,  or  that  the  bill  shall 
be  taken  pro  confesso.^ 

Where  a  husband  and  wife  are  defendants  to  a  bill,  the  husband  is, 
as  we  have  seen,®  liable  to  process  for  want  of  a  joint  answer,  unless  he 
obtains  an  order  to  answer  separateh* ;  and  the  bill  may  be  taken  pro 
confesso  against  him,  as  against  a.uy  other  defendant.''  Where  the  decree 
sought  to  be  obtained  affects  the  wife's  inheritance,  and  the  husband 
does  not  answer,  it  seems  doubtful  how  far  such  a  decree  can  be  had 
against  the  wife.* 

The  preliminary  order  for  taking  the  bill  pro  confesso^  having  been 
obtained"  by  one  or  other  of  these  means,  it  remains  onl}'  to  be  observed, 
that  the  mere  putting  in  an  answer  b}'  the  defendant,  will  not  be  a  suf- 
ficient ground  for  moving  to  set  it  aside  ;  ®  and  where,  upon  that  ground, 
a  motion  was  made  to  discharge  an  order  for  taking  a  bill  pro  confesso^ 
it  was  refused  with  costs. ^° 

Notwithstanding  that,  at  one  time,  there  seems  to  have  been  some 

doubt   upon   the   subject, ^^  it  is  now  clearly  settled  that,   for 

*o24     *the  purpose  of  having  the  bill  taken  pro  confesso^  an  insufficient 

answer  is  to  be  treated  as  no  answer,  and  that  the  whole  bill  is 

taken  pro  confesso,  in  the  same  manner  as  it  is  where  no  answer  at  all 

has  been  put  in.^     And  so  also,  where  a  husband  and  wife  are  defend- 

8  Anie,^.  496;  11  Geo.  IV.  &  1  Will.  IV.  w  Williams  v.  Thompson,  2  Bro.  C.  C. 

c.  36,  §§  12,  13.     For  form,  see  Vol.  III.  280;  1  Cox,  413. 

4  Ante,  p.  497;  Hrickwood  v.  Harvev,  8  n  Hawkins  v.  Crooke,  2  P.  Wms.  556;  2 
Sim.  201;  2  Jur.  297;  Braithwaite's  Pr.  297.  Eq.  Ca.  Ab   178,  pi.  4. 

For    form  of  order,  see   Seton,    1266,    No.  i  Davis  v.  Davis,  2  Atk.  24;  Turner  tJ. 

4;   and  for  form  of  motion  paper,  see  Vol.  Turner,    cited   4   Ves.   619;    Dangerfield    v. 

III.  Claiborne.  3  lien.  &  M.  17;  Caiiies  v.  Fisher, 

5  Ante,  p.  497;  Peto  v.  Attorney-General,  1  .John.  Ch.  8;  Clason  v.  Morris.  10  .John. 
1.  Y.  &  J.  509;  Groom  v.  Attorney-General,  524;  Buckintjham  v.  Peddicord,2  Bland,  447; 
9  Sim.  325.  For  form  of  notice  of  motion,  Mayer  v.  Tyson,  1  Bland,  500.  A  bill,  an- 
see  Vol.  III.  swered  in   part  only,  may  he  taken  as  con- 

6  Ante,  pp.  180,  498.  fessed  in  other  jiarls  not  answered.     Weaver 

7  Gee  V.  Cottle,  3  M.  &  C.  180;  and  see  v.  Livingston.  Hopk.  493;  Pefjg  v.  Davis,  2 
Bilton  V.  Bennett,  4  Sim.  17.  Blackf.  184;  [Smith  v.  St.  Louis  Mutual  Life 

8  Ante,  p.  185;  and  see  Alexander  v.  Os-  Ins.  Co.,  2  Tenn.  Ch.  605.  The  result  of  the 
borne,  11  Jur.  444,  L.  C.  authorities  is,  as  stated  in  the  case  last  cited, 

**  Carter  v.  Torrance,  11  Geo.  654;  Hunter  that  while  the  plaintiff  may  take  the  whole 
V.  Robbins,  21  Ala.  585;  James  v.  Cresswicke,  bill  for  confessed,  he  may  also,  if  he  prefers, 
7  Sim.  143.  limit  the  pro  cunfeBso  to  that  part  of  the  bill 

not  answered]. 
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ants,  and  the  husband  puts  in  an  answer  without  his  wife  joining  in  it, 
and  without  an  order  to  warrant  such  a  proceeding,  the  Court  treats  the 
answer  as  a  nulUty,  and  will  make  an  order  for  taking  tiie  l)ill  pro  con- 
fesso.^  It  has  likewise  been  held,  that  whore,  after  a  full  answer,  a  bill 
has  been  amended,  and  the  amended  bill  is  not  answered,  the  plaintiff 
is  entitled  to  an  order  to  have  the  bill  taken  pro  con/esso  generall}' : ' 
and  where  an  order  was  made  for  the  clerk  in  Court  to  attend  with  the 
record  of  the  bill,  in  order  to  have;  it  taken  pro  con/esso^  as  to  the  amend- 
ments onl}-.  Lord  Apsley  discharged  the  order:  being  of  opinion,  that 
the  original  and  amended  bills  were  one  record,  and  that  the  amend- 
ments not  being  answered,  the  record  was  not  answered.* 

If  the  plaintiff  receives  the  costs  of  the  contempt,  or  accepts  the  an- 
swer, b}'  taking  a  copy  of  it  or  othei-wise,  or  takes  exceptions  to  it,  he 
will  waive  the  process  ;  the  reason  of  which  is,  that  he  cannot,  after  an 
answer  is  actually  filed,  have  a  decree  pro  confesso  without,  in  the  first 
instance,  moving  to  take  the  answer  off  the  file,  which  he  cannot  do  after 
any  of  the  above-mentioned  acts.^ 

But  although  the  mere  gratuitously  putting  in  an  answer  will  not  be 
suflflcient  to  discharge  the  order  for  taking  a  bill  pro  confesso^  3-et, 
wherever  an  order  of  this  nature  has  been  made,  and  the  defendant 
comes  in  upon  an}'  reasonable  ground  of  indulgence,  and  pays  the  costs, 
the  Court  will  attend  to  his  application,  unless  the  delay  has  been 
extravagantly  long.^  It  is  not,  however,  a  *matter  of  course  *525 
to  discbarge  the  order  for  taking  the  bill  pro  confesso ;  and  the 
Court,  before  doing  so,  will  require  to  see  the  answer  proposed  to  be 
put  in,  in  order  that  it  may  form  a  judgment  as  to  the  propriety  of  it, 
and  will  not  put  the  plaintiff  to  the  peril  of  having  just  such  an  answer 
as  the  defendant  shall  think  proper  to  give.^ 

If  a  defendant  is  in  custody  for  want  of  his  answer,  and  is  willing  to 

2  Bilton  I!.  Bennett,  4  Sim.  17;  Leavitt  «  280;  1  Cox,  413;  see  Robertson  v.  Miller,  2 
Criiger,  1  Pai^e,  421;  see  New  York  Clietn.  Green  Cli.  451,  453.  454;  Wooster  f.  Wood- 
Co.  V.  Flowers,  6  Paif^e,  654;  CoUard  v.  hull,  1  John.  Ch.  541;  Parker  v.  Grant,  1 
Smith,  2  lieasley  (N.  J),  43,45;  Allen  v.  John.  Ch.  630;  Emery  v.  Downing,  2  Heas- 
Smith,  ib.  45;  ante,  182.  Where  a  joint  an-  ley  (N.  J.),  59;  Oram  v.  Dennison,  2  Ueasley 
swer  by  husband  and  wife  is  put  in,  it  must  (N.  J.),  438.  But  even  alter  a  decree  j)ro 
be  swoVn  to  by  both.  If  not  so  sworn  to,  and  confesso,  order  of  reference,  and  report  of 
no  valid  defence  is  set  up  therein,  it  will,  on  Master,  the  decree  will  be  opened,  and  the 
motion,  be  taken  off  the  tiles  for  irregularity,  defendant  let  in  to  answer,  if  the  e(iuityof  the 
and  the  bill  be  taken  as  confessed  New  case  requires  such  rela.xation  of  the  rules  of 
York  Chem.  Co.  v.  Flowers,  6  Paige.  654;  the  Court.  Williamson  r.  Sykes,  5  Beaslev 
CoUard  i;.  Smith,  2  Beasley  (N.  J.),  43.     So  (]S.  J.),  182. 

where  an  answer  is  not  signed  by  the  de-  By  the  practice  in  New  Jersey,  the  de- 
fendant, althdugh  an  answer  on  oath  is  fendant's  application  for  this  purpose,  may 
waived.  Dennison  v.  Bassford,  7  Paige,  be  made  either  by  petition  properly  verified, 
370.  or  upon  motion  sustained  by  attidavit.     The 

a  Jopling  V.  Stuart,  4  Ves.  619;  Trust  &  former  mode  is  more  usualand  formal,  but 

Fire  Ins.  Co.  v.  Jenkins,  8  Paige,  589 ;  [Turner  either  mav  be  resorted  to.     Emery  v.  Down- 

V.  Turner,  1  Dick.  316;  Lea  v.  Vanbibber,  6  ing,  2  Beasley  (N.  J.),  60. 
Humph.  18.]  ^  Hearne  v.  Ogilvie,  11  Ves.  77;  Emery  t?. 

*  Bacon  v.  Griffith,  4  Ves.  619,  n.;  [S.  C.  Downing.  2  Beasley  (N.  J.),  59.     [See  Pitt- 

2  Dick.  473].  man  v.  McClellan,  55  Miss.  299.]     A  decree 

6  Sidgier  v.  Tyte,  11  Ves.  202;  Coyle  v.  pro  confesso  will  not  be  set  aside  to  allow  a 

Alley ne,  16  Beav.'5'.8.  plea  to  be  filed.     Bank  of  St.   Mary  t;.  SU 

6' Williams  v.  Thompson,  2   Bro.    C.  C.  John,  25  Ala.  666. 
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submit  to  have  the  bill  taken  pro  confesso  against  him,  he  may  apply  to 
the  ^'ourt,  upon  motion  with  notice  to  be  served  on  the  plaintiff,^  to  be 
discharged  <^ut  of  custody  ;  and  thereupon  the  Court  may  order  the 
bill  to  be  taken  pro  confesso  against  such  defendant,  and  may  order 
him  to  be  discharged  out  of  custody  upon  such  terms  as  appear  to  be 
just :  unless  it  appears  from  the  nature  of  the  plaintiff's  case,  or  other- 
wise to  the  satisfaction  of  the  Court,  that  justice  cannot  be  done  to  the 
plaintiif  without  discovery,  or  further  discovery,  from  such  defendant.® 


Section  II.  —  Hearing^  Decree^  and  Subsequent  Proceedings. 


The  preliminary  order  having  been  obtained,  the  next  subject  for 
investigation  is  the  manner  in  which  the  cause  is  heard,  and  the 
decree  perfected.^ 


2  For  form  of  notice  of  motion,  see  VoL 
III. 

3  Ord.  XXn.  5;  see  also  11  Geo.  IV.  &  1 
Will.  IV.  c.  36,  §  15,  r.  12;  and  for  a  case 
where  the  Court  thought  that  justice  required 
that  discovery  should  be  obtained  from  the 
defendant,'  see  Maitland  v.  Rodger,  14  Sim. 
92;  8  Jur.  371. 

*  Under  19th  Equity  Rule  of  the  United 
States  Courts,  [as  recently  modified  by  the 
Supreme  Court,]  after  an  order  that  the  bill  be 
taken  pvo  conftsso,  the  cause  proceeds  ex 
parte,  and  the  [Court  may  proceed  to  a  decree 
at  any  time  after  the  expiration  of  tliirty  days 
from  and  after  the  entry  of  the  order  to  take 
the  bill  pro  confesso,  and  such  decree  shall  be 
deemed  absolute  unless  the  Court  shall,  at  the 
same  term,  set  aside  the  same  and  enlarge  the 
time  for  filing  the  answer,  upon  cause  shown, 
ui)on  motion  and  affidavit  of  the  defendant. 
And  no  such  motion  shall  be  granted  unless 
11  j)on  the  payment  of  the  costs  of  the  plaintiif  in 
the  suit  up"  to  that  time,  or  such  part  thereof 
as  the  Court  shall  deem  reasonable,  and  unless 
the  defendant  shall  undertake  to  file  his  an- 
swer within  such  time  as  the  Court  shall 
direct  for  the  purpose  of  speeding  the  cause. 
See  ante,  518,  n.  1.] 

The  bill  being  taken  pro  confesso  against 
a  defendant  does  not  preclude  him  from  dis- 
puting the  amount  of  the  plaintiff's  demand 
in  tlie  Master's  office.  Clayton  v.  Chichester, 
Craw.  &  Dix,  73;  Pendleton  v.  Evans,  4 
Wash.  C.  C.  391.  But  the  plaintiff  is  not  in 
suet  case  bound  to  prove  the  contract  stated 
in  the  bill.  Douglass  v.  Evans,  1  Tenn.  18. 
The  allegations  in  the  bill  are  thereby  im- 
pliedly admitted,  and  the  Court  may  decree 
thereupon.  Baltzel  v.  Hall,  1  Litt"  98,  .\t- 
torney-(jeneral  v.  (.'arver,  12  Ired.  231;  Har- 
mon V.  Campbell,  30  111.  25.  But  the  neglect 
of  a  defendant  to  answer  a  bill,  ui)on  wliich 
a  dexTcepio  con/essoia  passed,  amounts  to  an 
admission  only  of  the  allegatifjns  in  tiie  bill. 
ICobinson  v.  'lownsend,  3  Gill  &  J.  413.  If 
the  charge  in  the  bill  be  not  stated  with  suffi- 
cient certainty,  the  plaintiff  cannot,  even 
after  a  decree  pro  conftssu,  have  a  final  decree. 


unless  he  establish  his  demand  by  satisfac- 
tory evidence.  Pegg  v.  Davi.s,  2  Blackf .  281 ; 
see*  Piatt  v.  Judson,  3  Blackf.  237;  Atkins  v. 
Faulkner,  11  Iowa  (3  With.),  326.  So  upon 
a  bill  {ixkc.n  pro  confesiio,  aud  an  order  of  ref- 
erence thereupon  to  a  Master,  such  allegations 
of  the  bill  as  are  distinct  and  positive  are  to 
be  taken  as  true,  without  proof.  But  not 
such  as  are  indefinite.  Williams  v.  Corwin, 
Hopk.  471;  Piatt  i;.  .ludson,  3  Blackf.  2-35; 
Atkins  V.  Faulkner,  tibi  supra  ;  but  see  Single- 
ton V.  Gale,  8  Porter,  270;  Wilkins  v.  Wil- 
kins,  4  Porter,  245,  where  it  is  said,  that  be- 
fore a  decree  is  pronounced  on  a  bill  pro 
confesso,  the  Court  must  be  satisfied  I)y  suffi- 
cient evidence,  of  the  justice  of  the  plaintifT'a 
demand.  See  also,  Levert  v.  Redwood,  9  Por- 
ter, 80.  [Infra.  531,  n.  8.]  In  an  anonymous 
case,  4  Hen.  &  M.  476,  it  was  held,  that  on  a 
bill  taken  pro  confesso,  a  plaintiff  cannot  ob- 
tain a  final  decree  without  filing  his  docu- 
ments, and  proving  his  case ;  see,  however,  the 
quoire  upon  this  point  in  Coleman  v.  Lyne,  4 
Rand.  454.  In  Larkin  v.  Mann,  2  Paige,  27, 
it  was  held,  that  if  a  bill  be  taken  pro  cow- 
yciso,  the  proof  of  the  jjlaintiff's  title  maybe 
made  before  a  Master,  on  reference.  But  if 
an  issue  of  fact  is  joined  in  the  cause,  the 
plaintiff  may  make  the  necessary  i)roof  and 
produce  the  abstract  of  the  conveyances,  be- 
fore the  examiner.  In  Pendleton  v.  Evans, 
4  Wash.  C.  C.  391,  it  was  held,  that  if  a  bill, 
being  for  the  balance  of  an  account,  is  taken 
pro  confesso,  tiie  amount  must  be  referred  to 
a  Master.  The  decree  is  alwavs  nisi.  See 
Robei-tson  v.  Miller,  2  Green  Cli.  451;  post, 
531,  note. 

Where  a  bill  against  heirs  docs  not  allege, 
that  any  estate  has  descended,  taking  it  pro 
confesso  will  not  amount  to  a  confession  that 
any  has.     Carneal  v.  Day,  2  Litt.  397. 

"VV^here,  to  a  bill  against  resident  and  non- 
resident defendants,  the  resident  defendants 
answer,  denying  all  the  equity  of  the  bill, 
and  it  is  taken  pro  confesso  against  the  others, 
without  proof,  no  decree  can  be  taken,  tiven 
against  tiie  latter.  Cunningham  v.  .Steele,  1 
Litt.  58.    [Infi-a,  532,  note. J    if  a  bill  is  taken 
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*  A  defendant,  against  whom  an  order  to  take  a  bill  pro  con-  *r>2C 
fesso  is  made,  is  at  liberty  to  appear  at  the  hearing  of  the  cause; ; 

and  if  he  waives  all  objection  to  the  order,  but  not  otherwise,  he  may 
be  heard  to  argue  the  case  upon  the  merits,  as  stated  in  the  bill.' 

At  the  hearing  of  the  cause,  the  Court,  upon  reading  the  bill,  and 
taking  it  to  be  ti-ue,  will  make  such  decree  as  seems  just ;  ^  and  in  the 
case  of  any  defendant  who  has  appeared  at  the  hearing,  and  waived  all 
objection  to  the  order  to  take  the  bill  pro  confesso,  or  against  whom  the 
order  has  been  made  after  appearance  by  himself  or  his  own  solicitor, 
or  upon  notice  served  on  him,  or  after  the  execution  of  a  writ  of  at- 
tachment against  him,  the  decree  is  to  be  absolute.* 

Formerly,  it  was  necessary  that  the  Record  itself  should  actually  be 
produced  and  read  in  Court,  and  the  Clerk  of  Records  and  Writs  at- 
tended in  Court  with  the  record  for  that  purpose  ;  now,  however,  the 
bill  may  be  read  at  the  hearing  from  a  printed  copy  (or,  where  amended, 
without  a  reprint,  a  partly  written  and  partly  printed  copy)  stamped 
with  a  proper  stamp,  by  one  of  the  Clerks  of  Records  and  Writs, 
indicating  the  date  of  the  filing  of  such  bill  (and  of  the  amendment, 
when  amended) ,  without  the  attendance  of  the  Clerk  of  Records  and 
Writs." 

*  A  decree,  founded  on  a  bill  taken  pro  confesso^  is  to  be  *527 
passed  and  entered  as  other  decrees ;  ^  and  thereupon  an  office 

cop3'  of  it  must  (unless  the  Court  dispenses  with  service  thereof)  be 
served  on  the  defendant  against  whom  the  order  to  take  the  hWlpro 
confesso  was  made,  or  his  solicitor ;  and  where  the  decree  is  not  abso- 
lute,^ such  defendant,  or  his  solicitor,  is  to  be  at  the  same  time  served 
with  a  notice,  to  the  effect,  that  if  such  defendant  desires  permission 
to  answer  the  plaintiffs  bill,  and  set  aside  the  decree,  application  for 
that  purpose  must  be  made  to  the  Court  within  the  time  specified  in  the 

pro  confesso   against   a   defendant,   who    is  be  authorized  by  the  state  of  the  pleadings, 

absent  from   the  State,   he  may,   under   the  liad  there   been   no    default,      llardwic-k    v. 

statute  of  New  Yori<,  come  in  after  the  decree  Bassett,  23  Mich.  149;  McDonahl  v.  Mobile 

and  answer  and  defend  the  suit.     Davoue  v.  Life  lus.    Co.,  56  Ala.  408.   Inf.  h'-ii,  n.  8. 

Fanning,  4  John.  Ch.   199.     A  decree  is  er-  And  should  not   be  entered  unless  the  ])lain- 

rotieous,  if  taken  against  infants,  by  default,  tiff,  on  the  face  of  his  bill,  is  entitled  to  equi- 

without  proof,  though  there  be  a  guardian  ad  table  relief.  Hazard  v.  Duraiit,  II  K.  I.  195. 
litem.     Massie  v.  Donaldson,  8  Ohio,  .377;  see  A  pro  confesso  order  will  not  justify  a  per- 

Carneal  v.  Sthreshley,  1  A.  K.  Marsh.  471;  sonal   decree,  even  for  costs,  against  a  mere 

Chaftin  v.  Kimball,  23  111.  26.     P"or  forms  of  agent.     Boyd  v.  Vanderkemp,   1   Barb.   Cli. 

decree  when  bill  is  taken  pi-o  confesso,  see  287.    Nor  against  an  officer  merely  haviujj 

Brown  v.   Home,  8  Beav.  610;  Seton,  1128,  process  in  his  hands.     McGavock  v.   Elliott, 

No.  1.     As  to   setting  down  the  cause  for  3  Yerg.  373.     And  see  ante,  298,  n.  7.] 
hearing,  nee  post,  Chap.  XXIII.  8  (Jrd.  XXII.  8;  Grover  &  Haker  Sewing 

1  Ord.  XXII.  7;  Greaves  v.  Greaves,  12  Machine  Company  f.  Millard,  8  .lur.  N.  S. 
Beav.  422;  and  for  form  of  decree  in  that  713,  V.  C.  W.  Notice  of  an  order  />n>  con- 
case,  see  Seton,  1128,  No.  2;  see  note  above.  fesso   must   be    given    before    final    decree. 

2  Ord.  XXII.   8.     The  Court    will    only  'Wampler  v.  Wollinger,  13  Md.  337. 

make  such  a  decree  as  it  would  have  made,  if  •*  Ord.  13  .Uily,  1861.    No  fee  is  paj-able, 

the    defendant    had   appeared.      Brierlv    v.  on  stamping  thb  co])v. 

Ward,  13  .lur.  277,  V.  C.  K.  B.,  which'  was  i  Ord.  XXII.  10." 

a  foreclosure    suit;    see  Haynes    v.    Ball,    4  2  Ord.  XXII.  8,  ul/i  sup.     Decree  against 

Beav.   103:    Stanley  v.  Bond,  6  Beav.  421;  a  bare  trustee  made  absolute  in  the  tii-st  in- 

Simmoiuls  v.  Palles,  2  Jo  &  Lat.  489.     [The  stance,  and  service  on   him  dispensed  with. 

decree  on  default  will  only  be  such  as  would  Leite  v.  Vicini,  12  W.  K.  897,  M.  K. 

503 


•528  TAKING  BILLS  PRO  CONFESSO. 

notice,  or  that,  otherwise,  such  defendant  will  be  absolutel}-  excluded 
from  making  any  such  application.^ 

K  such  notice  is  to  be  served  within  the  jurisdiction  of  the  Court, 
the  time  therein  specified  for  such  application  to  be  made  by  the 
defendant,  is  thi-ee  weeks  after  service  of  such  notice  ;  but  where  such 
notice  is  to  be  served  out  of  the  jurisdiction  of  the  Court,  such  time  is 
to  be  specially  appointed  by  the  Court,  on  the  ex  parte  application  of 
the  plaintiff.* 

In  pronouncing  the  decree,  the  Court  may,  either  upon  the  case 
stated  in  the  bill,  or  upon  that  case,  and  a  petition  presented  by  the 
plaintitf  for  the  purpose,  as  the  case  may  require,  order  a  receiver  of 
the  real  and  personal  estate  of  the  defendant,  against  whom  the  bill 
has  been  ordered  to  be  taken  pro  cotifesso,  to  be  appointed,  with  the 
usual  directions,  or  direct  a  sequestration  of  such  real  and  personal 
estate  to  be  issued,  and  may  (if  it  appears  to  be  just)  dii-ect  payment 
to  be  made  out  of  such  real  or  personal  estate  of  such  sum  of  money, 
as  at  the  hearing,  or  au}"  subsequent  stage  of  the  cause,  the  plaintiff  ap- 
pears to  be  entitled  to  :  provided  that,  unless  the  decree  be  absolute,  such 
pa3^nent  is  not  to  be  directed  without  security  being  given  by  the  plain- 
tiff for  restitution,  in  case  the  Court  afterwards  thinks  fit  to  order  resti- 
tution to  be  made.^  But  uo  proceeding  is  to  be  taken,  and  no  receiver 
appointed  under  the  decree,  nor  an}^  sequestrator,  under  any  seques- 
tration issued  in  pursuance  thereof,  is  to  take  possession  of,  or  in  any 
manner  intermeddle  with  any  part  of  the  real  or  personal  estate  of  a 
defendant,  and  no  other  process  is  to  issue  to  compel  performance  of 
the  decree,  without  leave  of  the  Court,  to  be  obtained  on  motion,  with 
notice  served  on  such  defendant,  or  his  solicitor,  unless  the  Court  dis- 
penses with  such  service.'' 
*528  *  Any  defendant,  waiving  all  objection  to  the  order  to  take 
the  bill  pro  cojifesso,  and  submitting  to  paj'  such  costs  as  the 
Court  may  direct,  ma}',  before  enrolment  of  the  decree,  have  the  cause 
reheard,  upon  the  merits  stated  in  the  bill :  the  petition  for  rehearing 
being  signed  by  counsel,  as  other  petitions  for  rehearing.^ 

In  cases  where  a  decree  is  not  absolute  under  Rule  8,  the  Court  may 
order  the  same  to  be  made  absolute,  on  the  motion  of  the  plaintiff, 
made,  — 

1 .    After  the  expiration  of  three  weeks  from  the  service  of  a  copy  of 

8  Ord.  XXII.  11;  see  ante,  524  and  note.  notice  is  to  be  thus  given,  is  not  for  the  ap- 

For  form  of  notice,  see  Vol.  III.  pointment  of  a  receiver  (which  may  be  done 

*  Ord.  XXII.  12-  A  list  of  times  for  the  under  tlie  decree,  without  notice),  but  that  the 
different  colonies,  and  foreign  countries,  ac-  receiver  may  take  possession.  Uresser  v. 
cording  to  their  distance  from  England,  is  Morton,  2  Phil.  285;  and  see  Brown  «.  Home, 
kept  in  the  Registrar's  ofiice;  and  the  proper  10  lieav.  400,  where  leave  was  given  to  plain- 
time  is  inserted  by  the  Registrar  in  the  order.  tiff,  under  this  rule,  to  issue  process  of  con- 
in  drawing  it  up.  For  form  of  order,  see  tempt.  For  forms  of  orders  under  this  rule, 
Seton,  li:iO,  No.  1;  and  for  forms  of  motion  see  Seton,  1131.  1132,  Nos.  3,  4,  5;  and  for 
paper,  and  affidavit  in  support,  see  Vol.  III.  forms  of  notice  of  motion,  see  Vol.  III. 

i  Ord.   XXll.  9;   .«ee  Lett  v.   Randall,   7  i  Ord.    XXII.  14.     And   see  post.   Chap. 

Jur.  1075;  'I'orr  c.  Torr,  .John.  C>(iO.  XXXII. ,  Eehearings  and  Appeals. 

8  Ord.  XXII.  13.     The  motion,  of  which 
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the  decree  on  a  defendant,  where  the  decree  has  been  served  within 
the  jurisdiction. 

2.  After  the  expiration  of  the  time  limited  by  the  notice  providi'd  for 
by  Rule  11,  where  the  decree  hAs  been  served  without  the  jurisdiction. 

3.  After  the  expiration  of  three  years  from  the  date  of  the  decree, 
where  a  defendant  has  not  been  served  with  a  copy  thereof.'^ 

And  such  order  may  be  made,  either  on  the  first  hearing  of  such 
motion,  or  on  the  expiration  of  any  further  time  which  the  Court  ma}', 
on  the  hearing  of  such  motion,  allow  to  the  defendant  for  presenting  a 
petition  for  leave  to  answer  the  bill.^ 

Where  a  defendant  was  out  of  the  jurisdiction,  service  of  an  office 
copy  of  the  order,  limiting  the  time  within  which  he  might  apply  for 
leave  to  answer  the  bill,  and  set  aside  the  decree,  was  held  to  be  a 
sufficient  notice  under  the  rule  above  referred  to.* 

The  application  to  the  Court,  to  dispense  with  service  of  the  decree, 
should  be  made  after  the  expiration  of  the  three  years  mentioned  in 
Rule  15.^ 

Where  proceedings  are  to  be  taken  in  Chambers  under  the  decree,  the 
defendant  must  be  served  with  the  summons  to  proceed  upon  the 
decree,  as  well  as  with  the  decree ;  and  no  proceedings  ought  to  be 
taken  in  Chambers,  until  the  expiration  of  the  time  limited  for  setting 
aside  the  decree.^ 

*  Where  the  decree  is  not  absolute  under  Rule  8,  and  has  not  *529 
been  made  absolute  under  Rule  15,  and  a  defendant  has  a  case 
upon  merits  not  appearing  in  the  bill,  he  ma^-  apply  to  the  Court  by 
petition,  stating  such  case,  and  submitting  to  such  terms  with  respect 
to  costs  and  otherwise,  as  the  Court  may  think  reasonable,  for  leave  to 
answer  the  bill ;  and  the  Court,  if  satisfied  that  such  case  is  proper  to 
be  submitted  to  the  judgment  of  the  Court,  may,  if  it  thinks  fit,  and 
upon  such  terms  as  seem  just,  vacate  the  enrolment  (if  any)  of  the 
decree,  and  permit  such  defendant  to  answer  the  bill ;  ^  and  if  permis- 

2  Ord.  XXII.  15.  This  period  will  not  be  King  v.  Bryant,  3  M.  &  C.  191,  196;  2  .lur. 
dispensed  with.  Darlow*.  Sinnock,  1  W.  M.  106;  [Merriman  v.  Goodman,  15  W.  K.  1132.] 
154,  V.  C  K.  ^  [For  instances  of  decrees /jro  w/j/Vi'xo,  or 

3  For  form  of  order,  see  Seton,  1130,  No.  final  decrees  thereon  beiiig  set  aside,  and  de- 
2;  and  for  forms  of  motion  paper,  and  affidavit  fendants  let  in  to  answer  on  proof  of  suri)rise, 
in  support,  see  Vol.  III.  see  Van  Deventer  v.  Stiger,  10  C.  E.  Green, 

4  Trilly  v.  Keefe,  16  Beav.  83;  16  Jur.  224;  Miller  tJ.  Wright,  10  C.  E.  Green,  340;] 
442.  see  Wooster  v.  WoodhiiU,  1  John.  Cii.  5-39; 

6  Vaughan  v.  Rogers,  11  Beav.  165;  James  Parker  r  Grant,  I.John.  Ch.  030;  Williani- 
V.  Rice,  5  De  G.,  M.  &  G.  461;  18  .Tur.  818.  son  v.  Svkes,  2  Beasley  (N.  J.),  182;  Robert- 
It  was  dispensed  with  before  the  expiration  of  son  V.  Miller,  2  Green  Ch.  i.'Jl;  Enior^'  r. 
the  three  vears,  however,  in  Kemp  v.  Latter,  Downing,  2  lieaslcv  (N.  J.),  59,  60;  Oram  v. 
16  Jur.  770,  M.  R.;  Bcnbow  v.  Davies,  12  Dennison,  2  Beasley  (N.  J.),  238;  ante,  52i, 
Beav.  421;  and  see  Brierly  v.  Ward,  15  Jur.  note. 

277,  V.  C.  K.  B.     These  cases  are,  it  is  con-  [Where  a  bill  has  been  taken  for  confessed 

ceived,  overruled  by  James  v.  Rice;  and  see  and  set  for  hearing,  and  the  defendant,  by 

Thurgood  v.  Cane,  il  W.  R.  297,  M.  R.  leave  of  Court,  tiles  an  answer  to\Oiich  the 

[The  final  decree,  it  has  been  held,  may  be  plaintiff    replies,   the  plaintiff   is  entitled  to 

made  in   a  foreclosure  suit,  although  the  de-  liavc  the  cause  heard  at  that  term  unless  the 

cree  has  not  been  served  and  is  not  absolute.  defendant  show  good  cause  for  a  continuance. 

London  Monetary  Advance  Co.  v.  Bean,  18  Gardner  v.  Landcraft.  6  W.  Va.  36:  Scales 

L.  T.  N.  S.  52.1  V.  Nichols,  3  Hayw.  229.] 

6  Golden  v.  Newton,  Johns.  720;  and  see 
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Bion  be  given  to  put  in  an  answer,  leave  maj-  be  given  to  file  a  separate 
replication  to  such  answer;  and  issue  may  be  joined,  and  witnesses 
examined,  and  such  proceedings  had,  as  if  the  decree  had  not  been 
made,  and  no  proceedings  against  such  defendant  had  been  had  in  the 
cause.  ^ 

The  rights  and  liabilities  of  an}'  plaintiff  or  defendant,  under  a  decree 
made  upon  a  bill  taken  pro  confesso,  extend  to  the  representatives  of 
any  deceased  plaintiff  or  defendant,  and  to  any  persons  claiming  under 
any  person  who  was  plaintiff  or  defendant  at  the  time  when  the  decree 
was  pronounced  ;  and  with  reference  to  the  altered  state  of  parties,  and 
an^-  new  interests  acquired,  the  Court  may,  upon  motion  or  petition, 
served  in  such  manner,  and  supported  by  such  evidence  as,  under  the 
cu'cumstances  of  the  case,  the  Court  deems  sufBcient,  permit  any  party, 
or  the  representative  of  any  party,  to  file  such  bill,  or  adopt  such  pro- 
ceedings as  the  nature  and  circumstances  of  the  case  require,  for  the 
purpose  of  having  the  decree  (if  absolute)  duly  executed,  or  for  the 
purpose  of  having  the  matter  of  the  decree  (if  not  absolute)  duly  con- 
sidered, and  the  rights  of  the  parties  duly  ascertained  and  determined.* 

The  Act  of  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  is  not,  as  has  been  before 
observed,  repealed  ;  *  and  although  the  general  practice  is,  in  aU  cases 
where  bills  are  intended  to  be  taken  pro  confesso,  to  proceed  under  the 
General  Orders  which  have  been  above  referred  to,  yet,  special 
*530  cases  may  still  occur  under  the  Act ;  ^  *  but  they  will  probably  be 
so  rare  that  it  is  not  thought  desirable,  in  the  present  work,  to 
refer  to  the  provisions  of  the  Act  in  detail. 

It  may  be  observed  that,  under  the  Act,  a  decree  did  not  become 
absolute  against  a  defendant  who  was  out  of  the  realm,  or  had  ab- 
sconded, and  had  never  been  served  with  a  copy  of  it,  until  the  ex- 
piration of  seven  years  from  the  date  of  the  decree  ;  ^  whereas,  under  the 
loth  Rule  above  referred  to,  the  Court  may,  in  the  same  case,  order 
the  decree  to  become  absolute,  after  the  expiration  of  three  years  from 
the  date  of  the  decree.^ 

The  provisions  of  the  statute  applied  only  to  cases  where  the  defend- 
ant absconded  to  avoid  being  served  with  process.^  In  cases  falling 
within  the  ordinary  course  of  the  Court,  unaffected  by  the  statute,  a 
decree  made,  upon  taking  a  bill  pro  confesso,  was  absolute  in  the  first 
instance,  and  no  day  was  given  for  showing  cause  against  it.* 

The  General  Order,  however,  applies,  as  we  have  seen,^  as  well  to 
suits  where  the  defendant  absconds,  as  to  other  cases  where  the  plain- 
tiff is  enabled  to  have  his  bill  taken  pro  confesso  for  want  of  answer.     It 

2  Ord.  XXir.   16.     In  Iiiglis  v.  Campbell,  5  11  Geo.  IV.  &  1  WilL  IV.  c.  36,  §§  3-8 

2  W.  K.  39G,  V.   C.  K.,   which  was  a  fore-  inclusive. 

closure  suit,  permission  was  given  under  this  1  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §§  5,  8. 

rule,  on  pavnientof  the  costs  of  the  application  2  Ord.  XXII.  15. 

and  of  the  suit.  ^  Ante,  p.  518. 

8  Ord.  XXII.  17.  •*  Landon  v.  Ready,  1  S.  &  S.  44;  Ogilvie 

4  Ante,  p.  518;  Wilkin  t).  Nainbj',  4  Hare,  v.  Hearne,  13  Ves.  5"63;  Knight  v.  Young,  2 

476;  10  Jur.  735.  V.  &  B.  184. 

5  Ante,  p.  518. 
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introduces,  as  we  have  seen/  some  peculiarities  into  the  manner  of  pro- 
ceeding under  a  decree  obtained  b}'  the  bill  being  taken  pro  confesso  ; 
but,  in  all  other  respects,  a  decree  pro  confesso  is  executed  in  the  same 
manner  as  a  decree  made  upon  a  regular  hearing. 

With  respect  to  bills  for  discovery,  the  General  Order  does  not  make 
any  distinction  between  such  bills,  and  bills  for  relief ; ''  but  the  Stat. 
11  Geo.  IV.  &  1  Will.  IV.  c.  36,  gives  an  additional  facility  in  obtain- 
ing the  order  to  take  a  bill  for  discovery  pro  confesso,  as  against  a  per- 
son having  privilege  of  Parliament :  for,  in  the  case  of  a  bill  for  relief, 
no  order  to  take  the  bill  pro  confesso  can  be  obtained  against  a  privileged 
defendant,  until  the  writ  of  sequestration  has  issued ;  but  under  the 
13th  section  of  that  Act,  in  the  case  of  a  bill  for  discover}',  the  Court 
ma}^  upon  the  application  of  the  plaintiff,  as  soon  as  the  time  for 
answering  has  expii*ed,  although  no  sequestration  has  issued,  order  the 
bill  to  be  taken  pro  confesso,  unless  the  defendant  shall,  within  eight 
days  after  being  served  with  such  order,  show  good  cause  to  the  con- 
trary. With  this  exception,  there  does  not  seem  to  be  an}'  difference 
between  the  case  of  a  bill  for  discovery  and  one  for  rehef,  so  far  as  re- 
gards the  practice  in  obtaining  an  order  to  take  the  bUl  pro  confesso  ; 
but  after  the  preliminary  order  is  obtained,  there  does  not  seem 
to  be  *any  necessity  for  a  further  hearing  of  the  cause,  unless  it  *o31 
is  rendered  necessary  by  the  General  Order.  ^ 

There  is  a  case  of  Logan  v.  Grant,-  before  Sir  Thomas  Plumer  V.  C, 
by  the  report  of  which  it  would  appear,  that  he  considered  that  the  45 
Geo.  III.  c.  124,  §  5,^  which  is  identical  in  language  with  the  13th  sec- 
tion, just  referred  to,  applied  to  bills  for  relief,  as  well  as  to  those  for 
discovery,  and* that  he  made  an  order  to  take  a  bill  pro  confesso,  upon 
this  construction  of  the  Act.  In  the  case  before  him,  a  sequestration 
had  issued,  so  that  by  the  ordinary  practice  of  the  Court,  independent 
of  the  statute,  the  plaintiff  was  entitled  to  have  his  bill  taken  pro  con- 
fisso :  *  consequently  there  was  no  occasion  for  any  decision  upon  the 
statute.  The  words  of  the  13th  section  seem  clearly  applicable  only  to 
bills  for  discovery  ;  and  this  is  the  construction  which  was  put,  by  Lord 
Eldon,  upon  the  5th  section  of  the  former  Act,  above  mentioned.^ 

After  the  order  has  been  pronounced  for  taking  a  bUl  pro  confesso,  the 
bill,  or  an  examined  copy  thereof,  is  to  be  taken  and  read,  in  any  Court 
of  Law  or  Equity,  as  evidence  of  the  facts,  matters,  and  things  therein 
contained,  in  the  same  manner  as  if  such  facts,  matters,  and  things,  had 
been  admitted  to  be  true,  by  the  answer  of  the  defendant  put  in  to  such 
bill,'  and  such  bill,  so  taken  pro  confesso,  is  to  be  received  and  taken  in 
evidence  of  such  and  the  same  facts,  and  on  behalf  of  such  and  so 

6  Ante,  pp.  52.5-528  *  Ante,  p.  453. 

7  See  Caines  v.  Fisher,  1  John.  Ch.  8.  ^  Jones  v.  Davis,  17  Ves.  308. 

1  Old.  XXII.  6.  ^  See   Stafford   v.   Brown,    4   Paige,   360; 

2  1  Mad.  626,  ex  relatione.  Atkins  v.  Faulkner,  11  Iowa  (3  With.),  326; 

8  Repealed  by  11  Geo.  IV.  &  1  Will.  IV.  ante,  526,  note, 
c.  36,  §  1. 
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man}-  persons,  as  the  answer  of  the  defendant  to  the  bill  could  and 
might  have  been  read  and  received  in  e^'idente  of,  in  case  such  answer 
had  been  put  in  by  the  defendant  thereto,  and  had  admitted  the  same 
facts,  matters,  and  circumstances,  as  in  such  bill  stated  and  set  forth ; 
and  in  like  manner,  ever}'  other  bill  of  discover}'  taken  pro  confesso,  under 
any  of  the  provisions  of  the  Act,  is  to  be  taken  and  read  in  evidence  of 
the  facts,  and  matters,  and  things  therein  contained,  to  the  extent  afore- 
said ^  It  may  be  observed,  that  this  last  provision  for  making  the  bill 
evidence,  is  not  confined  to  privileged  defendants,  but  it  applies  to  all 
cases  where  the  bill  is  taken  pro  confesso  under  the  provisions  of  the 
Act.  It  does  not  seem  that  there  is  any  direct  order  or  statute,  by 
which  a  bill  taken  pro  confesso,  otherwise  than  under  the  Act,  is  made 
evidence  against  the  defendant.* 


7  11  Geo.  IV.  &  1  Will.  IV.  c.  36,  §  14. 

8  See  ante,  526,  note.  But  it  is  discre- 
tionary wth  the  Court,  where  a  bill  is  taken 
as  confessed,  to  require  proof  of  all  or  any 
portion  of  the  allegations  in  the  bill ;  Smith 
V.  Trimble,  27  111.  152;  Steehens  v.  Bichnell, 
27  111.  444;  [Forbes  v.  Memphis,  &c.  R.  Co., 
2  Woods,  323;  Hazard  v.  Durant  (Sup.  Crt. 
R.  I.),  1  Memph.  L.  J.  266;]  or  the  Court 
may  talte  the  allegations  as  confessed,  and 
enter  the  decree  without  proof.  Harmon  v. 
Campbell,  30  111.  25.  But  it  is  open  to  the 
defendant  on  error  to  sliow  that  the  aver- 
ments in  the  bill  do  not  justify  the  decree. 
Gault  I'.  Hoagland,  25  111.  266.  [A  decree 
pro  confenso  is  an  admission  only  of  the  facts 
which  are  well  pleaded,  and  cannot  aid  or 
supplement  defective  averments,  such  as  the 
averment  of  a  legal  conclusion,  not  of  the  facts 
necessary  to  sustain  the  conclusion.  McDon- 
ald V.  Slobile  Life  Ins.  Co.,  56  Ala.  468; 
Winham  v.  Crutcher,  3  Tenn.  Ch.  666; 
ante,  525,  528,  notes.] 

In  all  suits  for  the  foreclosure  or  satisfac- 
tion of  a  mortgage,  in  New  Jersej-, 
*532  *when  the  plaintitf's  bill  shall  be  or- 
dered to  be  taken  as  confessed,  or  the 
defendant  shall  make  default  at  the  hearing, 
and  the  whole  amount  of  the  debt  intended  to 
be  secured  by  the  mortgage  shall  have  become 
due,  no  ordei-  of  reference  to  a  Master  to  ascer- 
tain and  report  the  sum  due  to  the  plaintiff  shall 
be  necessary,  unless  specially  directed  by  the 
Court ;  but  a  report  by  a  Master  being  made  of 
the  amount  due  upon  the  mortgage,  the  same, 
if  no  cause  is  shown  to  the  contrary,  shall  be 
filed  of  course,  and  without  any  motion  or 
rule  for  tiiat  purpose,  or  for  conlirmation, 
and  a  decree  made  accordingly.  So,  in  all 
cases,  where  the  plaintiff's  bill  shall  be  taken 
as  confessed  against  the  mortgagor,  and 
other  defendants  claiming  to  be  incum- 
brancers tile  their  answer  or  answers  setting 
up  said  incumbrances,  if  the  order  of  priority 
shall  not  appear,  upon  the  face  of  the  plead- 


ings, to  be  disputed  by  the  parties,  either 
plaintiff  or  defendant,  and  the  amounts  re- 
spectively claimed  as  due  do  not  appear  to  be 
denied,  and  a  report  be  made  upon  an  order 
of  reference  to  a  Master,  it  shall  not  be 
necessary  to  enter  a  rule  nisi  to  confirm  the 
report,  or  to  set  the  cause  down  for  a  hearing 
upon  it;  but  a  decree  final  may  be  entered 
thereon,  as  of  course,  upon  the  coming  in  of 
the  Master's  report.  Chancery  Rules  of  New 
Jersey,  21,  23. 

[A.  decree  pro  confesso  taken  against  a 
defendant  is  an  admission  of  the  facts  stated 
in  the  bill,  and  entitles  the  complainant  to 
relief  without  further  proof.  Jones  v.  Bev- 
erley, 45  Ala.  161;  Stone  v.  Duncan,  1  Head, 
103;  Code  of  Tenn.  §  4371.  And  the  cause 
stands  for  hearing,  in  Tennessee,  immediately 
after  the  pro  confesso  order.  Claybrook  v. 
Wade,  7  Coldw.  555. 

A  pro  confesso  decree  against  one  defend- 
ant will  not  justify  a  final  decree  against 
that  defendant  until  the  case  is  disposed  of  as 
to  the  other  defendants,  and  if  a  co-defendant 
jointh-  interested  answer  and  disprove  the 
plaintiff's  case,  the  bill  will  be  dismissed  as 
to  all  of  the  defendants.  Clason  v.  Morris, 
10  John.  524;  Lingan  v.  Henderson,  1  Bland, 
236,  266;  Petty  v.  Hannuni,  2  Humi)h.  102; 
Chen-y  v.  Clements,  10  Humph.  552;  Hen- 
nessee  v.  Ford,  8  Humph.  4'J!J;  Smith  v. 
Cunningham,  2  Tenn.  Ch.  572;  Aikin  v.  Har- 
rington, 7  Eng.  391;  Frow  v.  De  La  Vega, 
15  Wall.  552. 

It  is  error,  it  seems,  on  a  pro  confesso 
order,  in  a  suit  to  enforce  a  vendor's  lien,  to 
render  a  final  decree  without  a  reference  to 
tlie  Master  to  compute  the  amount.  Freeman 
V.  Ledbetter,  43  Miss.  165.  But  where  a 
decree  has  been  rendered  against  adults  and 
infants  on  a  pro  cimfesso  order  without  proof, 
and  is  reversed  for  that  reason  as  to  the 
infants,  the  decree  as  to  the  adults  will  not 
thereby  be  set  aside.  IngersoU  v.  IngersoU^ 
42  Miss.  155.] 
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*  CHAPTER    XII.  *533 

THE  DEFENCE   TO   A   SUIT. 

In  the  preceding  chapters,  the  attention  of  the  reader  has  been  prin- 
cipally directed  to  the  case  on  the  part  of  the  plaintiff,  the  method  of 
submitting  it  to  the  Coui't,  and  the  means  provided  by  the  practice  of 
the  Court  for  compelling  the  defendant  to  submit  himself  to  its  jurisdic- 
tion ;  or,  in  case  of  his  refusal,  of  depriving  him  of  the  benefit  of  his 
contumacy,  by  giving  to  the  plaintiff  the  relief  to  which  the  justice  of 
his  case  appears  to  entitle  him.  The  line  of  conduct  to  be  pursued 
by  a  defendant,  who  is  willing  to  submit  himself  to  the  authority  of 
the  Court,  and  to  abide  its  decision  upon  the  matter  in  litigation,  will 
now  be  considered. 

The  first  step  to  be  taken  by  or  on  behalf  of  a  defendant  who  intends 
to  defend  the  suit,  is  to  enter  an  appearance  within  the  proper  time,  at 
the  office  of  the  Clerks  of  Records  and  Writs. ^  Unless  the  suit  is  de- 
fended by  the  defendant  in  person,  this  is  done  by  his  solicitor.  A 
special  authority  is  not  necessary  to  enable  a  solicitor  to  undertake  the 
business  ;  a  general  authority  to  act  as  solicitor  for  his  client  is  sufficient :  ^ 
although  a  solicitor  ought  not  to  take  upon  himself  to  enter  an  appear- 
ance for  a  defendant  without  some  authority ;  and  where  a  solicitor, 
without  any  instruction,  had  caused  an  appearance  to  be  entered  for  an 
infant  defendant,  the  appearance  was  ordered  to  be  set  aside,  and  the 
solicitor  to  pa}'  the  costs. ^  The  retainer  need  not  be  in  writing  ;  *  but 
if  it  is  not,  and  his  authorit}'  is  afterwards  challenged,  the  solicitor 
runs  a  risk  of  having  to  pay  the  costs,  if  he  have  onl}'  assertion  to 
offer  against  assertion.^ 

The  defendant  will  know  whether  or  not  an  appearance  is  required, 
by  the  copy  of  the  bill  with  which  he  is  served  :  if  it  bears  an  indorse- 
ment commanding  his  appearance,  he  must  appear ;  but  if  there  is  no 
such  indorsement,  his  appearance  is  not  required.® 

*  The  defendant  having  appeared  to  the  bill,  the  next  point     *534 

1  Ord.  I.  35;  [see  infra,  536].  8  Jur.  N.  S.  lOOG;  10  W.  R.  711.  V.  C.  K.; 

2  Wright  V.  Castle,  3  Mer.   12;  ante,   p.       see  Amor.  Ins.  Co.  v.  Oaklcv.  !)  I'aipe,  490. 
307.  4  i^.rd  V.  Kellett,  2  M.  &  K.  1.     For  form 

8  Richards  v.  Dadley,  Rolls,  sittinffs  after      of  retainer,  see  Vol.  III. 
Trinity  Term,  1837;  and  see  Leese  v.  Knight,  6  Wiggins  v.  Feppin,  2  Beav.  403,  405. 

6  See  ante,  p.  44tj;  pust,  p.  538. 
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for  consideration  in  the  ordinaiy  course  of  the  cause  is,  the  nature 
of  the  defence  to  be  put  in.^  It  was  formerly  incumbent  upon  a  de- 
fendant, unless  he  pleaded  or  demurred  to  the  bill,  to  put  in  an  answer 
of  some  description :  but  now,  since  the  Chancery  Amended  Act  of 
lSo'2,  unless  interrogatories  are  filed,  and  a  copy  of  them  duly  served 
on  him  or  his  solicitor,  the  defendant  is  not  obliged  to  put  in  an  answer.^ 
He  may,  however,  put  one  in.  if  he  thinks  fit,  even  though  no  inter- 
rogatories are  served :  *  the  answer  in  such  case  being  called  voluntary.* 
The  propriety  of  putting  in  a  voluntary  answer  depends  upon  the  cir- 
cumstances of  each  case ;  and,  in  general,  where  the  defendant  relies 
upon  a  case  which  does  not  appear  upon  the  bill,  he  should  put  in  a 
voluntary  answer.  If  he  does  not  do  so.  he  will  be  considered  to  have 
traversed  the  case  made  by  the  bill.'  The  defendant  will,  therefore,  in 
general  have  to  see  whether  any  answer  is  called  for  from  him.  and  if 
not,  whether  the  circumstances  of  the  case  require  that  he  should  put 
in  a  voluntary  answer. 

It  may,  however,  happen  from  some  cause,  either  apparent  upon  the 
face  of  the  bill  itself,  or  capable  of  being  concisely  submitted  to 
the  Court,  that  the  plaintiff  is  not  entitled  to  the  relief  or  part  of  the 
reUef  which  he  has  prayed :  in  such  cases,  the  defendant  may,  ac- 
cording as  his  objection  goes  to  the  whole  or  to  part  of  the  relief, 
submit  the  grounds  upon  which  he  considers  the  plaintiff  not  entitled  to 
what  he  seeks,  in  a  c-oncise  form  to  the  Court,  and  pray  the  judgment 
of  the  Court  whether  the  plaintiff  is  entitled  to  the  relief  prayed  by  his 
bin,  to  which  the  defendant  objects.  This  species  of  defence,  if  the 
objection  appears  upon  the  face  of  the  biU  itself,  is  made  by  Demurrer ;  ® 
but  if  it  depends  upon  any  matter  not  in  the  biU,  it  must  be  submitted 
%e>  the  Court  in  the  form  of  a  Piea.'  K  the  defence  submitted  to  the 
Court,  in  either  of  the  above  forms,  is  admitted,  or  held  upon  argument 
to  be  good,  the  effect  of  it,  if  it  be  a  demurrer,  is  to  put  the  bill,  or 
that  part  of  it  which  has  been  demurred  to,  out  of  Court ;  or,  if  it  be  a 
plea,  to  limit  the  matter  in  dispute  to  the  question  whether  the  point 
raised  by  it  be  true  or  not :  in  which  case,  if  the  defendant  succeeds  in 
establishing  the  point  raised  by  the  plea,  by  evidence  at  the  healing,  tlie 
bCl,  so  far  as  it  is  covered  by  the  plea,  will  be  dismissed.  If  the  de- 
murrer or  plea  be  held  upon  argument  to  be  bad,  the  effect  of  the  judg- 
ment of  the  Court,  in  general,  is,  that  the  defendant  must  defend 
*o35  the  cause,  and  put  in  an  answer  to  the  *  interrogatories,  if  any 
have  been  served:  he  may,  however,  if  his  first  defence  has 
been  by  demurrer,  be  admitted,  under  certain  circumstances,  to  dispute 

I  T»i  M— a*  \t»^'*i\  "adefaice  in  Equity  being   a  ■waiver    of    those    which    precede 

Aall  be  aiade  br  dauufrtr.  plea,  or  answer."'  Cooke  r.  Richards,  11  Hei5k.  711.] 
GeaL  Sts-clU;  §  5;  see  Storv  Eq.  PI-  5  4-33  a  15  4:  16  Vic.  c  88,  §  12. 

tlteq.  '  «76.  §13. 

[Ib  TemMSBee,  ^W^"**  is  made br  piea  ia  *  See  form^  of  answers.  Vol.  m. 

abatemeiit,    motion    to    dsauas,    demvrer,  <  15  &  l^S  Vic.  c.  86,  §  26. 

plea    in  bar,  amwer,  and  cross-bilL    Code,  *  See  forms  of  demurrer.  Vol.  III. 

I  .yftL    And  it  iBost  be  made  ia  tfae  oider  ^  See  formi  of  plea.  Vol.  HI. 

fRscribed,  the  adoptioa  of  a  difiereBt  defence 
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the  right  of  the  lalaintifT  to  the  relief  prayed,  l)y  means  of  a  plea ;  or 
by  demurrer  less  extensive  than  the  first. 

If  the  defendant  thinks  proper  to  relinquish  any  elaim  he  may  have 
to  the  property  in  question  in  the  suit,  he  can  do  so  by  putting  in  a 
species  of  answer  called  a  Disclaimer ;  by  which  he  disclaims  all  in- 
terest in  the  matters  in  question  in  the  suit.^ 

1  See  forms  of  disclaimer,  Vol.  III. 
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♦CHAPTER  XIII. 


APPEARANCE. 

Appearance  is  the  process  by  wffich  a  person,  against  whom  a  suit 
has  been  commenced,  submits  himself  to  the  jurisdiction  of  the  Court ; 
and  he  wUl  not  be  permitted  to  take  any  step  in  the  cause  untU  an  ap- 
pearance has  been  entered  on  his  behalf.^  Even  if  he  desires  to  object 
to  the  regularity  of  the  proceeding  by  which  the  plaintiff  has  sought  to 
compel  his  appearance,  he  must  first  enter  what  is  called  a  conditional 
appearance.^     Where,  however,  a  defendant  had  appeared  by  counsel 


1  Even  if  he  denies  the  jurisdiction  of  the 
Court.  Felkin  v.  Lord  Herbert,  1  Ur.  &  Sm. 
608;  8  Jur.  N.  S.  90.  [A  person  may  enter 
his  appearance  specially  to  object  to  the  juris- 
diction of  the  Court.  Rubber  Co.  v.  Goodvear, 
9  Wall.  807,  811;  Merrill  v.  Houghton,  51  N. 
H.  61.  Or  to  plead  in  abatement  to  an  attach- 
ment. Boon  V.  Kahl,  1  Heisk.  12.]  In  Maine, 
each  defendant  shall  enter  his  appearance  on 
the  docket  on  the  return  day.  And  upon 
proof  of  neglect,  when  there  has  been  personal 
notice,  a  default  may  be  entered,  the  bill  be 
taken  as  confessed,  and  a  decree  be  entered 
accordingly.  Rule  4,  of  Chancery  Practice. 
In  Massachusetts,  "the  day  of  appearance 
shall  be  the  return  day  of  the  writ  or  snbpcenn, 
when  personal  service  shall  be  made  on  the 
defendant,  or  he  shall  have  had  personal  no- 
tice of  the  suit;  or  the  return  day  of  any  or- 
der issued  under  the  fourth  or  tifth  rule,  when 
no  personal  service  shall  be  made.  And,  if 
the  defendant  shall  not  appear  and  tile  his  an- 
swer, plea,  or  demurrer,  within  one  month 
after  the  day  of  appearance,  the  plaintiff  may 
I  enter  an  order  to  take  his  bill  for  confessed  ; 
and  the  matter  thereof  may  be  decreed  ac- 
cordingly unless  good  cause  be  shown  to  the 
contrary."  Rule  !J,  of  the  Rules  of  Practice 
in  Chancery.  By  the  17th  Ef|uity  Rule  of  the 
United  States  Courts,  the  appearance  day  of 
the  defendant  shall  be  the  rule  day  to  which 
the  subpoena  is  made  returnable;  provided,  he 
has  been  served  with  the  process  twenty  days 
before  that  day;  otherwise,  his  appearance 
dav  shall  be  the  next  rule  day  succeeding  the 
rule  day  when  the  process  is  returnable.  Bv 
the  IGth  rule,  "  uj)on  the  return  of  \hc  sufj- 
paenn,  as  served  and  executed  upon  any  de- 
fendant, the  clerk  shall  enter  the  suit  upon 
his  docket  as  pending  in  the  Court,  and  shall 
state  the  time  of  the  entry." 

A  demurrer  to  the  bill,  signed  by  the  At- 
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torney-General  of  a  State,  is  a  sufficient  ap- 
pearance by  such  State,  in  a  suit  brought 
against  it.  New  Jersey  v.  New  York,  6  Peters, 
3-23.  Where  a  defendant  puts  in  an  answer, 
which  is  read  in  Court,  by  consent  of  the  op- 
posite counsel,  and  ordered  to  be  tiled,  and  a 
decretal  order  is  made  thereon  in  favor  of  the 
defendants,  it  is  an  appearance  on  the  records 
of  the  Court.  Livingston  v.  Gibbons,  4  John. 
Ch.  94. 

[Filing  an  answer  by  counsel  is  an  appear- 
ance. Proudlit  V.  Pickett,  7  Coldw.  563.  So 
is  the  filing  of  an  agreement  by  solicitor  and 
making  an  application  thereon.  Pugsley  v. 
Freedman's  Savings  &  Tr.  Co.,  2  Tenn.  Ch. 
130.  So  is  the  tiling  of  a  petition  for  the  re- 
moval of  a  cause  from  the  State  to  the  Federal 
Court.  Sweeny  v.  Coffin,  1  Dili.  75.  Com- 
pare Freidlander  v.  Pollock,  5  Coldw.  490. 

The  formal  entry  of  appearance  has, 
throughout  the  United  States,  ceased  to  be  im- 
portant, because  service  of  process  on  a  de- 
fendant to  appear  is  made  equivalent  to  actual 
appearance.  Sweenv  v.  Coffin,  1  Dill.  75: 
Fowlkes  V.  Webber,  8  Humph.  530] 

2  Ante,  pp.  453,  512;  Robinson  v.  Nash,  1 
Anst.  7G;  Anon.,  3  Atk.  567;  Flovd  v.  Nangle, 
ih.  569;  Mackreth  v.  Nicholson,"  19  Yes.  367; 
Bound  V.  Wells,  3  "Mud.  434;  Davidson  i;. 
Marchioness  of  Hastings,  2  Keen,  509;  Price 
I'.  Webb,  2  Hare,  511;  Johnson  v.  Barnes,  1 
De  G.  &  S.  129;  11  Jur.  261;  Lewis  v.  Bald- 
win, 11  Beav.  154;  Maclean  v.  Dawson,  4  De 
G  &  J.  loO,  152:  5  Jur.  N.  S.  663;  National 
Assurance  Company  v.  Carstairs,  9  Jur.  N.  S. 
955,  M.  R.;  Foley  ■«.  Maillardet,  1  De  G.,  J. 
&  S.  389;  Hinde,  144;  Braithwaite's  Pr.  .321. 
An  appearance  entered  with  the  Record  and 
Writ  Clerk  would  waive  the  irregularity. 
Braithwaite's  Pr.  321;  and  ante,  p.  512.  For 
the  mode  in  which  a  conditional  appearance  is 
entered,  sea  post,  p.  537. 
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at  the  hearing  of  a  motion,  and  by  the  order  then  made  all  further  pro- 
ceedings were  stayed,  he  was  allowed  to  applv  to  the  Court  for  the 
purpose  of  having  the  order  carried  into  effect,'without  having  entered 
any  appearance."^ 

*  An  ordinary  appearance  is  entered  in  the  Record  and  AVrit  *5;}7 
Clerks'  Office.^  For  this  purpose,  a  prcecipe  (forms  of  which 
may  be  obtained  in  the  office)  must  be  filled  up  with  the  name  of  th.^ 
defendant,  and  underwritten  with  the  name  and  place  of  l)usiness  of  his 
solicitor,  and  of  the  agent  of  such  solicitor,  if  any,  or  with  the  name 
and  place  of  residence  of  the  defendant  where  he  enters  the  appearance 
in  person,  and,  in  either  case,  with  the  address  for  service,  if  any ;  "^ 
and  such  pr(scipe  must  be  left  at  the  seat  of  the  Record  and  Writ  Clerk 
to  whose  division  the  cause  is  attached. »  An  appearance  by  a  defend- 
ant served  within  the  jurisdiction  should  be  entered  within  eifht  davs 
after  service  of  the  bill ;  it  will,  however,  be  accepted  at  the''  Record 
and  Writ  Clerks'  Office  at  any  time  ;  and,  if  before  decree,  without 
order.* 

A  conditional  appearance  is  entered  with  the  Registrar.^  For  this 
purpose,  an  order,  giving  leave  to  enter  the  appearance,  is  necessary. 
The  order  is  obtained  on  an  ex  parte  motion  or  on  petition  of  course  at 
the  Rolls  ;  ^  but  the  defendant  must,  by  his  counsel,  consent  to  submit 
to  any  process  which  may  be  issued  against  him  on  such  appearance.^ 
The  appearance  is  entered  by  the  defendant's  solicitor  attending  at  the 
entering  seat  in  the  Registrars'  office,  and  signing  an  entry  in  the  Re^''- 
istrars'  Book.  The  entry  will  be  made  by  the  entering  clerk,  on  the 
order.being  produced  to  him.^  If  the  process  is  discharged  for  irregu- 
larity, the  or4er  discharging  the  process  should  also  discharge  the 
appearance.^ 

When  an  appearance  has  been  entered,  notice  of  it  must  be  given  on 
the  same  day  to  the  plaintiff's  solicitor,  or  to  the  plaintiff  if  he  acts  in 
person, 1°  before  two  o'clock  on  Saturday,  and  seven  o'clock  on  any 

8  Betts  V.  Barton,  3  Jur.  N.  S.  154,  V.  C.  the  same  proportion  for  everv  like  number  of 

W.  defendants.     Rofful.   to  Orct.  Sched.    4.     In 

1  Ord.  I.  35.  By  the  17th  of  the  Equity  this  computation,  husband  and  wife,  wlieu 
Rules  of  the  United  States  Courts,  the  ap-  they  appear  jointlv,  are  i-ei  koncd  as  one  per- 
pearance  of  the  defendant,  either. personally  son.  Braith\vaite"'s  I'r.  325.  For  forni'*  of 
or  by   his  solicitor,  shall  be   entered  in  the  prcBcipe,  see  Vol.  III. 

order  book  on  the  day  thereof  by  the  clerk.  *  Ord.  X.  3;  Braithwaite's  Pr.  -328;  and 

2  Ord.  III.  2,  5.  see  Griining  v.  Prioleau,  10  .lur.  N.  S.  61)- 

3  Any  nmiibev  of  defendants  may  be  in-  12  W.  R.  141,  M.  R. ;  ,33  Beav.  221.  For 
daded  in  one  prcecipe  ;  and  the  names  of  all  the  practice  as  to  entering  an  appearam-fv 
the  defendants  so  included  must  be  set  forth,  after  decree,  see  ante,  p.  151;  und  jM.tt  u 
notwithstanding  the  same  solicitor  appears  540.  •  >  1 
for  all.  Where  a  solicitor  who  is  himself  a  6  For  when  a  conditional  appearance  should 
defendant,  and  defends  in  person,  is  con-  be  entered,  see  (nite,  pp.  453,  512,  5:37. 
cerned  for  co-defendants,  the  appearance  for  6  For  form  of  motion  paper,  see  Vol.  III. 
himself  must  be  entered  on  a  separate  pvce-  7  gee  Price  v.  Webb,  2  Hare    ill. 

cipe,  unless  he  be  in  the  same  interest  with  «  For  forms  of  order  and  cnt' v.  seeSeton 

them.     Braithwaite's  Pr.   325.     The  follow-  1249;  and  see  ante,  p.  512.            "  '                  ' 

ing  fees  are  paj'able,  in  Chancery  fee  fund  9  .Johnson  v.  Barnes,   1   De  G.   &  S.  129 

stamps,  ii^ipressedonorafhxed  tothe;)rtsc(7;e,  131;    11   .lur.   2(Jl.     The   application   to  set 

on  entering  an  ai)pcarance.     If  not  more  than  aside  the  process  is  made  bv  motion, 

three    defendants,  7s.;  if    more  than   three,  i"  Ord.   III.  9;   ante,    pp.   453,    454.     For 

and  not  exceeding  six  defendants,  lis. ;  and  form  of  notice,  see  Vol.  III. 
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other  day  :    otherwise,  the  service  will  stand  for  Monday  in  the  one 
case,  and  in  the  other  for  the  next  day." 

Where  a  husband  and  wife  are  defendants,  the  husband  should, 
*538  *  under  ordinary  circumstances,  appear  for  both  ;  and  he  will  be 
liable  to  process  of  contempt  for  the  non-appearance  of  his  wife, 
as  well  as  his  own.^  The  wife  may,  however,  in  all  cases,  without  any 
special  order,  enter  an  appearance  for  herself,'  and,  as  we  have  seen, 
the  plaintiff  is  entitled,  in  some  cases,  to  treat  her  as  a  feme  sole  in  this 
respect.* 

Appearances  are  entered  on  behalf  of  infants,  and  persons  of  un- 
sound mind,  in  their  own  names,  as  in  the  case  of  ordinary  defendants  ; 
but  they  cannot  put  in  their  answers,  or  take  any  other  step  in  the 
cause,  until  guardians  ad  litem  have  been  appointed.^ 

A  person  intending  to  defend  a  suit  in  forma  pauperis,  usually  enters 
an  appearance,  and  paj's  the  fee,  before  he  petitions  for  the  order  to 
defend  in  forma  pauperis  ;  but  upon  procuring  an  indorsement,  by  the 
proper  officer,  upon  his  petition,  that  the  afflda^at  as  to  poverty  has 
been  filed,  he  may  obtain  the  order  before  he  enters  his  appearance :  in 
which  case,  on  production  of  the  order,  he  ma}'  enter  his  appearance 
without  pa3'ment  of  the  fee.^ 

An  appearance  to  a  bill  not  original  is  subject  to  the  same  regulations 
as  an  appearance  to  an  original  bill.® 

In  the  case  of  a  supplemental  statement,''  such  proceedings  bj-  way 
of  answer,  evidence,  and  otherwise  are  to  be  taken  upon  it  as  if  it  were 
embodied  in  a  supplemental  bill ;  *  and,  therefore,  an  indorsement  re- 
quiring appearance  must  be  made  on  a  supplemental  statement,  and  an 
appearance  entered  thereto.® 

No  appearance  is  necessary,  in  the  case  of  a  party  served  with  notice 
of  a  decree,  under  Rule  8  of  the  15  &  16  Vic.  c.  86*,  §  42. i° 

Where  an  order  of  Re%'ivor  or  supplemental  order  has  been  obtained," 
the  practice  is  to  require  an  appearance  by  the  defendants  brought 

11  Ord.  XXXVII.  2;  awfe,  p.  455.  pro  confessn  cannot  be  taken  apainst  an  in- 

1  Where  a  bill  is   tiled   against   husband  fant.     Wells  r.  Smith,  44  Miss.  2l»(i:  Mcllvoy 

and  wife,  the  husband  is  bound  to  enter  a  v.  Alsop,  45  Miss.  365.     See  Code  of  Tennes- 

joint  ajjpcavance.  and  put  in  a  joint  answer  see,    ?§    4371,    4372;    Kilcrease  v.  Blvthe,  6 

for  both.     Lcavitt  v.   Cruger.   1  Paige,  421;  Humph.  378,  390.] 

see  finte,  182,  note,  524,  note.  A  partv  who  take.s  a  cop_v  of  a  bill  filed 

-  Braithwaite's  I'r.  321;  Rudgev.  Weedon,  against  him  as  committee  of  a  lunatic,  and 

7  W.  R.  308  (n),  V.  C.  K.  enters  his  appearance  without  his  addition  of 

3  See  ftnte,  pp.  179,  181,  445,  476.  committee,  ike,  cannot  afterwards,  after  suf- 

■♦  Hraitliwaite's  Pr.  322;  see  cnite,  pp.  162,  fering  the  plaintiff  to  go  on  to  a  final  decree, 

177;  and  see  Ord.  VII.  3:  Ord.  X.   5;  Leese  object  that  the  s«/>/jtE«n  was  against  him  in- 

V.  Knight,  8  Jur.  N.  S.  lOOG;  10  W.  R.  711,  dividually,  and  not  as  committee,  &c.  Brasher 

V.  C  K.     Infants  can  only  appear  and  an-  v.  Cortlandt,  2  .John.  Ch.  247. 

swer  by  their  guardian  a'ppoiuted   for  that  5  i  Turn.  &  Ven.  512;  Braithwaite's  Pr. 

purpose.     And    it    is   erroneous    to   proceed  322,  563.     For  form  of  petition,  see  Vol.  III. 

against  them  till  such  appointment.     Irons  v.  "  Braithwaite's  Pr.  329. 

Crist,    3   A.    K.    Marsh.    143;    Bradwell    v.  7  if,  &  \r,  Vic.  c.  80,  §  53. 

Weeks,  1  John.  Ch.  325.    It  is  irregular,  after  «  Ord.  XX.XII.  2. 

appointment  of  a  guardian  for  an  infant,  to  9  Braithwaiti^'s  Pr.  81,  331. 

take  the   liill  pro  ci>nj'e.fso  against  him,  for  lo  /A. -323 ;««/«.  p.  437. 

want  of  an  appearance  or  of  answer.    Carneal  n  Under  15  &  10  Vic.  e.  86,  §  52;  ^eepost, 

V.  Sthreshlev,  1  A.  K.  Marsh.  471.    [A  decree  Chap.  XXXIII.  Rtvivor,  and  Sujiplement. 
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before  the   Court   by  such   order ;    but   not  to   require  any   new   ap- 
pearance   by  the    original    defcnchiuts.''^      This    practice  socuis 
•scarcely  consistent  with  the  words  of  the  Act; '    and  its  pro-     *.'i39 
priet}'  has  been  doubted.^ 

Where  the  plaintifl'  amends  his  bill,  he  must,  as  we  have  seen,  serve 
the  defendants  with  a  copy  of  the  amended  bill ;  but  the  defendants,  if 
they  have  appeared  to  the  original  bill,  need  not  enter  any  appearance 
to  the  amended  bill :  unless  required  so  to  do  b}-  the  indorsement  on 
the  amended  bill.* 

Where  a  formal  defendant  is  served  with  a  cop}'  of  the  bill  under  the 
General  Order,*  he  may  appear  in  common  form,  at  any  time  within 
twelve  days  from  the  service  of  the  cop}'  of  the  bill :  ^  or  he  may,  within 
the  same  time,  enter  a  special  appearance,  for  the  purpose  of  being 
served  with  notice  of  all  proceedings  in  the  suit.^  After  the  expu-ation 
of  the  twelve  da3's,  neither  the  common  nor  special  appearance  can  be 
entered,  without  an  order  for  that  purpose.'' 

A  defendant  may,  if  he  has  been  informed  of  a  bill  being  filed  against 
him,  enter  an  appearance,  or  cause  an  appearance  to  be  entered  for 
him,  without  waiting  to  be  served  with  the  copy  of  the  bill.  This  is 
called  appearing  gratis^  and  is  generally  resorted  to  where  the  plaintiff 
has  served  some  only  of  the  defendants  with  the  bill,  and  a  defendant 
who  is  not  served  wishes  to  make  an  immediate  application  to  the 
Court  in  the  cause.® 

In  Barkley  v.  Lord  Reay^  Sir  James  Wigram  V.  C.  decided  tliat  a 
defendant  against  whom  it  is  prayed  that,  upon  service  of  a  copy  of  the 
bill,  he  may  be  bound  b}'  the  proceedings  in  the  cause,  is  entitled  to 
appear  gratis,  -either  before  or  after  service. 

A  defendant  may,  likewise,  in  certain  cases,  appear  gi-atis  at  the 
hearing,  and  consent  to  be  bound  by  the  decree  ;  ^°  but  wliere  a  person, 
not  a  party  to  the  suit,  who  was  interested  in  a  question,  appeared 
by  counsel,  and  submitted  to  be  bound  by  the  decision,  *  the     *540 

12  Braithwaite's  Pr.  331,  559;  Seton,  1171;  ^  Qrd.  X.  15,  16;  and  see  ante,  pp.  432, 

Cross  V.  Thomas,  IC  Beav.  592;  17  Jur.  33G;  433,  for  the  practice  as  to  entering  a  common 

Forster  v.  Menzies,  17  .Jur.  657  ;  10  flare  Ap.  or  special  ai)i)earance,  and  obtaininjj  an  order 

36;   16  Beav.  568;    Ward  v.  Cartwright,  10  for  leave  so  to  do. 
Hare  Ap.  73 ;  17  Jur.  781.  8  Fell  v.  Christ's  College,  2  Bro.  C.  C.  279 ; 

1  See  15  &  16  Vic.  c.  86,  §  25;  but  see  Hume  v.  Babington,  1  Hogan,  8.  So  where 
Hanburv  v.  Ward,  18  Jur.  222,  V.  C.  S. ;  the  swi/;a?n(i  is  irregularly  served,  as  wiicre  it 
Hall  V.  lladcliffe,  2  J.  &  H.  765.  is  served  out  of  the  State,  the  defendnnt  may 

2  See  1  Smith's  Pr.  805.  voluntarily  appear.     Dunn  r.  Dunn,  4  Paige, 

3  Cheesborough  v.  Wright,  28  Beav.  173;  425;  see  Seehor  v.  Hess,  5  Paige,  85.  Where 
Barrv  v.  Crosskev  (No.  2),  2  ,1.  &  H.  130:  8  a  plaintiff  neglects  to  serve  a  subpreiin  on  a 
.lur.'N.  S.  114;  Braithwaite's  Pr.  328;  defendant  in  a  bill  against  whom  an  injunc- 
Braithwaite's  Manual,  159;  and  see  areCe,  pp.  tion  has  been  granted  affecting  his  rights, 
4'«],  533.  Where  defendants  have  not  an-  such  defendant  may  appear  voluntarilv,  and 
swcred  the  original  bill,  but  are  called  upon  apply  to  dissolve"  tlie  injunction,  without 
bv  an  amended  bill  simultaneously  to  answer  waiting  for  the  service  of  the  snbpcen-t. 
both,  it  is  not  ncccssarv  to  issue  anew  5«/>pa5na.  AVafHe  v.  Vanderhevden,  8  Pai^e,  45;  see 
Fitzhugh  V.  McPherson,  9  Gill  &  -J.  1.  See  Howe  v.  Willard,  40  Vt.  6.54.  [Or  demur. 
Cunningham  v.  Pell,  6  Paige,  655;  Long-  Jones  v.  Fulghum,  3  Tenn.  Ch.  193.] 
worth  V.  Tavlor,  1  McLean,  514.  9  2  Hare,  309. 

*  Ord.  X.  11.  1"  Capel   v.  Butler,   2  S.   &  S.   457,   462; 

8  Ord.  X.  14,  16,  ante,  p.  432.  Sapte  v.  Ward,  1  Coll.  24;  see  form  of  order, 

«  Ord.  X.  15;  ante,  p.  432.  ib.  25  (n.);  Seton,  3. 
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Court  held,  that  he  could  not  be  heard  without  the  consent  of  the  other 
defendants.^ 

After  decree,  an  appearance  cannot  be  entered  b}'  a  defendant  except 
b}-  leave  of  the  Court,  on  an  application  by  him  for  liberty  to  enter  such 
appearance,  and  attend  the  proceedings :  the  defendant  submitting  to 
be  bound  by  the  decree  and  proceedings  already'  had.  The  application 
ma}'  be  made  by  petition  of  course,  if  the  plaintiff  will  consent ;  and  if 
he  will  not,  b}'  motion  or  summons,  as  before  explained. - 

If  an  appearance  has  been  entered  in  the  name  of  a  defendant  by 
mistake,  and  no  proceeding  has  been  subsequently  taken,  such  appear- 
ance may  be  withdrawn,  at  the  request  of  the  party  who  entered  it, 
and  with  the  consent  of  the  plaintiff ;  but  if  any  proceeding  has  been 
taken,  a  special  order,  which  may  be  obtained  either  on  motion,  with 
notice,  or  on  summons  at  Chambers,  is  necessary.  If  it  is  only  desired 
to  alter  the  name  of  the  solicitor  who  has  entered  the  appearance,  the 
common  order  to  change  solicitors  is  sufficient.' 

If  the  defendant  does  not  enter  an  appearance  by  himself  or  his 
solicitor  within  the  time  limited  for  that  purpose,  the  plaintiff  may  enter 
an  appearance  for  him ;  *  and  as  an  attachment  to  compel  appearance 
cannot  now  be  issued  without  a  special  order  of  the  Court,  and  no 
order  wiU  be  made  for  a  messenger  or  Sergeant-at-arms  to  take  the 
body  of  a  defendant  for  the  purpose  of  compelling  his  appearance,^  it 
has,  as  we  have  seen,^  become  the  usual  practice  for  the  plaintiff  to 
enter  an  appearance  for  the  defendant,  in  default  of  such  appearance 
being  entered  by  the  defendant. 

An  appearance  which  has,  by  mistake,  been  entered  b^-  the  plaintiff, 
as  if  concerned  for  a  defendant,  may  be  withdrawn  with  the  consent  of 
the  defendant,  on  the  request  of  the  plaintiff's  solicitor,  if  the  applica- 
tion is  made  before  the  expiration  of  three  weeks  from  the  service  of 
the  copy  of  the  bill ;  but  if  the  defendant  will  not  consent,  or  the 
application  is  made  after  such  three  weeks,  an  order,  which  may  be 
obtained   on   motion   with   notice,  or   on   summons   at   Chambers;    is 

necessary.'' 
*541         *We  have  before  seen,  that  a  defendant,  notwithstanding  an 
appearance  has  been  entered  for  him,  may  afterwards  appear  for 
himself  in  the  ordinary  way :  but  that  such  appearance  is  not  to  affect 

1  Bozon  V.  Bolland,  1  R.  &  M.  69;  Attor-  tion,  notice  of  motion,  and  summons,  see  Vol. 
nev-(Jeneral  I'.  Pearson,  7  Sim.  290;  Dvson       III. 

r.  "Morris,  1  Hare,   iVi;  0  Jur.  297;  Lewis  3  Braithwaite's    Pr.    323,   324;   Martin  ». 

V.  Clewes,  10  Hare  Ap.  62;  see  also  ante,  p.  Patching,    ib.    338.     For   forms   of  request, 

153.  consent^  notice  of  motion,  and  summons,  see 

2  Braithwaite's  Pr.  323;  ante,  p.  153.     In  Vol.  III. 

Morgan  v.  Day,  V.  0.  S.  in  Chamb.  3  Feb.,  ^  Ord.  X.  3,  4,  ante,  pp.  460-462. 

1865,  a  person  not  a  party  to  the  suit,  but  claim-  ^  Ord.  X.  10;  Hackwood  v.  Lockerby,   7 

ing  to  be  interested  under  the  will  of  the  testa-  De  G..  M.  &  (J.  238. 

tor,  was,  by  consent,  permitted  to  enter  an  ap-  8  Ante,  pp.  460-402. 

pearanee,  and  defend  the  suit,  on  consenting  ''  Braithwaite's  I'r.  337,  338;  and  Martin 

tfl  be  Ijound  by  the  decree,  and  the  proceed-  v.  Patching,  there   cited.     For  forms   of  re- 

ings  had  thereunder,  as  if  she  had  originallv  quest,  consent,  notice  of  motion  and  summons, 

been  made  a  defendant.     For  fonns  of  peti-  see  Vol.  III. 
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any  pvocooding  duly  taken,  or  any  right  acquired  liy  the  pluintifT  under 
or  after  the  appearance  entered  by  him,  or  prejudice  the  plaintiff's  right 
to  be  allowed  the  costs  of  the  first  appearance  ;  *  and  it  seems  that,''in 
practice,  wherever  an  appearance  for  a  defendant  has  been  entered  by 
the  plaintiff,  such  defendant  must,  nevertheless,  enter  an  appearance 
for  himself,  before  he  can  be  allowed  to  defend  the  suit.'- 

9  ^""l"  ^'  ^.In"'^;  P^^^'^'  „  "^'^^  piirmitted  to  proceed,  on  his  entering  a 

T>    iq"^,   .^^ir      ;     '"  Groome  ?;.  Sponie,  M.  coiulitioiial   appearance   witli   the  UcKistrar 

K.  18f).f,  G.  No.  4,  a  motion  by  a  defendant,  and  undertaking,  by  his  counsel,  to  enter  an 

who  had  not  appeared  to  the  bill,  andaj^ainst  ordinary  appearance;  which  was  afterwards 

whom  the  bill  had  been  taken  pro  confesso,  entered    accordinglv,    upon    the    Kegistrar's 

to  set  aside  the  proceedings  for  irregularity,  minute,  without  any  formal  order. 
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*542  *  CHAPTER   XIV. 

DEMURRERS. 
Section  I.  —  The  general  Nature  of  Demurrers. 

"Whexever  any  gi'ound  of  defence  is  apparent  upon  the  bill  itself, 
either  from  the  matter  contained  in  it,  or  from  defect  in  its  frame, 
or  in  the  case  made  by  it,  the  appropriate  mode  of  defence  is  by 
demurrer.^ 

DemmTers  are  now  of  much  less  frequent  occurrence  than  formerly  ; 
the  readiness  with  which  the  Court  gives  the  plaintifl"  leave  to  amend 
his  bill  rendering  it  inexpedient  to  demur,  in  any  case,  where  the  defect 
in  the  bill  can  be  cured  by  amendment ;  ^  but  where  the  question  raised 
by  the  bill  can  be  properly  determined  on  demurrer,  a  defendant,  by 
neglecting  to  demur,  injures  his  position  with  respect  to  the  costs  of  the 
suit.  Thus,  bills  dismissed  at  the  hearing,  have  often  been  dismissed 
without  costs,  on  the  ground  that  they  might  have  been  demurred  to  ; ' 
or  the  defendant  has  only  been  allowed  the  same  costs  as  he  would 
have  received  if  he  had  demurred.*  The  defendant  is  not  justified  in 
neglecting  to  demur  to  the  bill,  because  it  contains  charges  of  fraud 
which  he  is  desirous  of  answering.^ 

The   Court   sometimes   declines   to   decide   a   doubtful   question   of 

title  on  demurrer:    in  which   case,   the   demurrer  will   be   overruled, 

without  prejudice  to  any  question.®    A  demurrer  may  also  be 

*543     *  overruled,  with  liberty  to  the  defendant  to  insist  upon  the  same 

1  Ld.  Red.  107;  see  Tappan  v.  Evans,  11  8  Jones  v.  Davids,  4  Russ.  277:  Hill  v. 
N.  H.  311;  Harris  v.  Thomas,  1  Hen.  &  M.  Reardon,  2  S.  &  S.  4-31,  4-39;  HoIlin},rs\vortb 
18;  Alderson  V.  Biggars,  4  Hen.  &  M.  472;  v.  Shakeshaft,  14  Beav.  492;  Webb  v. 
Mitchell  V.  Lenox,  2  Paige,  280;  Brill  v.  England,  29  Beav.  44;  7  Jur.  N.  S.  153; 
Stvles,  35  111.  305;  [Barry  v.  Abbott,  100  Ernesto.  Weiss,  9  Jur.  N.  S.  145;  11  W.  R. 
Mass.  .398].  206,  V.  C.  K.;  Ncsbitt  v.    Berridge,  9  Jur. 

In  Equitv,  a  demurrer  is  only  a  mode  of  N.  S.  1044;  11  W.  R.  446,   M.  R.;  but  see 

defence  to  a"  bill.     It  is  never  resorted  to  for  Morocco  Company  r.  Frv,  11  Jur.  N.  S.  76, 

the  purpose  of  settling  the  validity  of  a  plea  78;  13  W.  K.  310,  312,  V.  C.  S. 
or    answer.     Travers    v.    Ross,    1  M'Carter  *  Godfrey  v.  Tucker,  9  Jur.  N.  S.  1188; 

(N.    J.),    254;    Ravmond    v.    Simonson,    7  12  W.  R.  33,  M.  R. ;  33  Beav.  280. 
Blackf.  79 ;  Thomas  v.  Brathear,  4  Monroe,  5  Nesbitt  v.  Berridge,  ubi  sup. ;  but  see  S. 

65;  Cooper  Eq.  PI.  110  ;    Stone  v.  Moore,  26  0.  before  L.  C.  10  Jur.  N.  S.  53;  12  W.  R. 

111.  165;  [Edwards  v.  Drake,  15  Fla.  66.     See  283. 

infra,  692,  n.  11.     If,  however,  the  parties  6  Brownsword  ».  Edwards,  2  Ves.  S.  243, 

have  taken  no  exception  to  the  mode  of  pro-  247;  Mortimer  v.  Hartley,  3  I)e  G.  &  S.  316; 

ceeding,  the  Court  will  dispose  of  the  case  on  Evans  r.  Evans,   18  Jur.  606,   L.  JJ.;Coch- 

its  merits.     Barrv  v.  Abbott,  100  Mass.  398.]  rane  v.  Willis,  10  Jur.  N.  S.  162,  L.  JJ.;  [4 

2  As  to  the  ex"pediency  of  demurring,  see  De  G.,  J.  &  S.  229 ;  Bloomstein  v.  Glees,  3 
Wigram  on  Disc.  158.  Tenn.  Ch.  438;]  Ld.  Red.  154,  n.  {p). 
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defence  by  answer,  if  the  allegations  of  the  bill  are  such  that  the  case 
ought  not  to  be  decided  without  an  answer  being  put  in.' 

A  demurrer  has  been  so  termed,  because  the  i)arty  dcnuirring  dcmo- 
ratur,  or  will  go  no  further :  ^  the  other  party  not  having  sliown  suifl- 
cient  matter  against  him  ;  and  it  is  in  substance  an  allegation  by  a 
defendant,  which,  admitting  the  matters  of  fiict  stated  by  tlie  bill  to  be 
true,  shows  that,  as  they  are  therein  set  forth  tliey  are  insuHlcient  for 
the  plaintiff  to  proceed  upon,  or  to  oblige  the  defendant  to  answer;  or 
that,  for  some  reason  apparent  on  the  face  of  the  bill,  or  because  of  the 
omission  of  some  matter  which  ought  to  be  contained  thereiti,  or  for 
want  of  some  circumstance  which  ought  to  be  attendant  thereon,  the 
plaintiff  ought  not  to  be  allowed  to  proceed.  It,  therefore,  demands 
judgment  of  the  Court,  whether  the  defendant  shall  be  compelled  to 
make  any  further  or  other  answer  to  the  plaintiff's  bill,  or  that  particu- 
lar part  of  it  to  which  the  demurrer  applies.^ 

A  demurrer  will  lie  wherever  it  is  clear  that,  taking  the  charges  in 
the  bill  to  be  true,  the  bill  would  be  dismissed  at  the  hearing ;  *  but  it 
must  be  founded  on  this  :  that  it  is  an  absolute,  certain,  and  clear  prop- 
osition that  it  would  be  so ;  ^  for  if  it  is  a  case  of  circumstances,  in 
which  a  minute  variation  between  them  as  stated  by  the  bill,  and  those 
established  by  the  evidence,  may  either  incline  the  Court  to  modify  the 
relief  or  to  grant  no  relief  at  all,  the  Court,  although  it  sees  that  the 
granting  the  modified  relief  at  the  hearing  will  be  attended  with  con- 
siderable difficulty,  will  not  support  a  demurrer.*^  Therefore,  where  a 
bill  was  filed  for  the  specific  performance  of  an  agi-eement,  and  the  case 
turned  upon  the  point,  whether  the  facts  stated  amounted  to  a  perfect 
agreement.  Lord  Rosslj-n  thought  that,  although  the  circum- 
stances, *  as  stated  in  the  biU,  amounted  more  to  a  treaty  than  a  *544 
complete  agreement,  the  question  whether  it  was  an  agreement 

,1  Collingwood  v.  Russell,  13  W.  R.  63,  fraud   and   combination,    and   the   facts    on 

L.  JJ.;  10  Jur  N.  S.  1062;  Lautour  n  Attor-  which  the  charge  is  founded."'      A  similar 

ney-General,  11  Jur.  N.  S.  48;  13  W.  R.  30.5,  rule    has    been    adopted    in    Massachusetts. 

L.  JJ.;    Baxendale  v.  VVestminturn   K.  W.  Rule  10,  of  the  Rules  for  Practice  in  Chancery. 
Co.,  8  Jur.  N.  S.  1163,  L.  C.  3  Ld.  Red.  107. 

2  3   Bl.  Com.   314;  Tomlins'   &  Burrill's  *  Utterson  v.  Mair,  2  Ves.  J.  95;  4  Bro. 

Law  Diet.  Tit.  "Demurrer;"  Story  Eq.  1*1.  C.  C.  270;    Hovenden, «.  Lord  Annesley,  2 

§  441.     A  demurrer  is  an  answer  in  law  to  Sch.  &  Lef.  607,  638 

the  bill,  though  not,  in  a  technical  sense,  an  fi  Brooke    v.    Hewitt,    3    Ves.   253,    255; 

answer  according  to  the  common  language  of  Morrison  v.  Morrison,  4  Drew.  315. 
practice.      New  Jersej-  v.  New  York,  6  Pe-  6  See  Story  Eq.  PI.  §§  446,  447,  478  ;  Lulx^, 

ters,  323.     [And  therefore,  if,  on  setting  aside  Eq.  PI.  338,  33!),  340.     \  demurrer  to  a  bill 

an  order  pro  confesso,  leave  be  given  to  answer  must  be  iounde<l  on  some  strong  point  of  law, 

the  defendant  can  neither  plead  nor  demur  which  goes  to  the  absolute  denial  <>f  the  re- 

without  special  permission.    Allen  v.  Baugus,  lief  sought,  and  not  on  circumstances  in  which 

1  Swan,  4(t4.]     The  32d  Equity  Rule  of  the  a  minute   variation    maj-   incline   the   Court 

United  States  Courts,  declares,  ''The  defend-  either  to  grant,  modify,  or  refuse  the  appli- 

ant  may,  at  any  time  before  the  bill  is  taken  cation.    Verplanck  v.  (Jaines,  1  John.  Ch.  58. 

for  confessed,  or  afterwards,  with  the  leave  [Vail  v.  Central  R.  Co.,  8  C.  E.  Green,  4ti6; 

of  the  Court  demur  or  plead  to  the  whole  bill  Drummond  v.  Westervelt,  9  C.  E.  (Jreen,  30. 

or  part  of  it,  and   he  may  demur  to    part.  It  should  go  to  the  merits  and  the  facts  on 

plead  to  piirt,  and  answer  as  to  the  residue;  which  the   relief  is   praved.      Roberdeau  v. 

but  in  every  case,  in  which  the  bill  specially  Rous,  1   Atk.  544;  Averill  v.  Tavlor,  5  How. 

charges  fraud  or  combination,  a  plea  to  such  Pr  478;  Beale  v.  Hayes,  5  Sand/.  640;  Briea 

part  must  be  accompanied  with  an  answer  v.  Huttorff,  2  Tenn.  Ch.  523;  Payne  i'.  Berry, 

fortifying  the  plea,  and  expressly  denying  the  3  Teuu.  Ch.  154.] 
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or  not  depended  very  much  upon  the  effect  of  the  evidence,  and  there- 
fore overruled  the  demurrer.^ 

As  a  demurrer  proceeds  upon  the  ground  that,  admitting  the  fa.ts 
stated  in  the  bill  to  be  true,  the  plaintiff  is  not  entitled  to  the  relief  he 
seeks,  it  is  held  that,  at  least  for  the  purpose  of  argument,  all  the  mat- 
ters of  fact  which  are  stated  in  the  bill  are  admitted  b}-  the  demurrer,^ 
and  cannot  be  disputed  in  arguing  the  question  whether  tlie  defence 
thereby  made  be  good  or  not ;  and  such  admission  extends  to  the  whole 
manner  'and  form  in  which  it  is  there  stated.  Upon  this  ground,  where 
a  bill  misstated  a  deed,  by  alleging  it  to  contain  a  proviso  which  it  did 
not.  Lord  Cottenham,  upon  the  argument  of  a  demurrer  to  the  bill, 
refused  to  allow  the  defendant's  counsel  to  refer  to  the  deed  itself,  for 
the  purpose  of  showing  the  incorrectness  of  the  manner  in  which  it  was 
set  out:  although  the  bill  contained  a  reference  "  for  greater  certainty 
as  to  its  contents,  &c.,"  to  the  deed,  as  being  in  the  custody  of  the  de- 
fendants. His  Lordship  said,  that  to  hold  otherwise  would  be  to  give 
the  defendants  an  advantage,  depending  upon  the  accident  of  their  hav- 
ing the  custody  of  the  document  which  the  biU  purported  to  set  out, 
and  would  in  effect  be  to  decide  the  question  raised  by  the  demurrer, 
upon  matter  which  was  dehors  the  record.^  In  this  case,  the  object  of 
referring  to  the  deed  was  to  contradict  a  statement  in  the  bill :  and 
where  the  object  is  to  support,  and  not  contradict,  the  plaintiff's  case, 
it  appears  that  the  Court  will  still  refuse  to  look  into  the  document.* 

It  is  also  to  be  remarked,  that  where  a  bill  professes  to  set  out  a 
deed  inaccurately,  and  alleges,  as  a  reason  for  so  setting  it  out,  that  it 
is  in  the  possession  of  the  defendants,  a  demurrer  to  the  bUl  cannot  be 

sustained,  although,  according  to  the  terms  of  the  deed,  as  stated 
*545     by  the  plaintiff,  he  can  take  no  title  under  it :  because  *  the  Coui't 

will  not,  under  such  circumstances,  bind  the  plaintiff  b}"  the  state- 
ment he  has  made,  which  he  alleges  to  be  inaccurate,  and  which  the 
defendant,  therefore,  by  his  demurrer  admits  to  be  so.  In  a  case  of 
this  description,  if  the  defendant  means  that  the  Com't  should  at  once 

1  Brooke  v.  Hewitt,  ubi  sup.;  Heffield  Co.  v.  Cutts,  18  Maine,  204.  A  demurrer  is 
Waterworks  v.  Yeomans,  L.  R.  2  Ch.  Ap.  8;  a  denial  in  form  and  substance  of  tiie  plain- 
but  see  Reeves  u.  Greenwich  Tanning  Com-  tiff's  right  to  have  his  cane  considered  in  a 
pany,  2  H.  &  M.  54.  Court  of  Equity,  and  an  admission  of  all  its 

2  E.  I.  Company  v.  Henchman,  1  Ves.  J.  alle£;ations  that  are  properly  pleaded.     Grif- 
289;  and  see  Nesbitt  v.  Berridge,  9  Jur.  N.  Ung  v.  Gibb,   2  Black,  U.  S.  519:  [Roby  v 
S.  1044:  11  VV.  R.  446,  M.  R. ;  Story  Eq.  PI.  Cossitt,  78  111.  638;  Croft f.  Thompson,  51  N 
§  452:  Mills  v.  Brown,  2  Scam.  549;  Goble  H.  536;  Swan  v.  Castleman,  4  Baxt.  257.] 

ti.  Andras,  1  Green  Ch.  66;  Niles  v.  Ander-  3  Campbell  v.   INIackay,    1   M.  &  C.  603, 

son.  5  How.  (Miss.)  365:  (Jreen  v.  Robinson,  613;  Cuddon  v.  Tite,  1  Giff.  395.     [And  see 

i6.  80;  Smith  i\  Allen,  1   Saxton  (N.  J.),  43;  where  a  date  was  left  blank.    Watson  «.  Byrd, 

Wales  V.   Hank  of  Michigan,    Harring.   Ch.  53  Mo.  480.] 

308.     But  it  cannot   supi)lv  defects  in  sub-  ^  Harmer  v.  Gooding,  3  De  G.  &,  S.  407, 

stance,  or  cure  a  defective  statement  of  title.  410.  411;    13  .lur.   400,   402;    see,    however. 

Mills  V.   Brown,   and  Goble  v.   Andras,  ubi  Weld  v.  Bonhani,  2  S.  &  S.  91 ;  and  as  to 

tupra.  Acts  of  Parliament,  sec  Wilson  v.  Stanhope, 

Where  a  cause  is  argued  upon  a  demurrer,  2  Coll.  029;   10  .lur.  421 :  Apjjcrley  v.  Page,  1 

and  plea  in  bar,  the  averments  in  the  plea,  Phil.  779,  785;  II  Jur.  271;  Bailey  v.  Birken- 

lor  the  purjxj.se  of  considering  their  legal  fcf-  head  Junction  Railway,   12  Beav.  433,  443; 

feet,  must  be  taken  to  be  true.    York  Manuf.  14  Jur.  119,  122. 
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be  called  upon  to  determine  the  true  constiniction  of  tlie  deed,  Lu  must 
plead  it.^ 

On  a  deniuiTer,  ambiguous  statements  are  construed  adversely  to  the 
pleader ;  but  a  defendant  is  not  entitled  to  press  the  principle  so  far, 
as  to  draw  any  inference  of  facts  he  pleases  which  mu3-  haij^xju  to  be 
not  inconsistent  with  the  averments  of  the  bill.- 

But  although  a  demurrer  confesses  the  matters  stated  in  the  bill  to  be 
true,  such  confession  is  confined  to  those  matters  which  are  well  pleaded  ; 
i.  e.,  matters  of  fact.^  It  does  not,  therefore,  admit  any  matters  of  law 
which  are  suggested  in  the  bill,  or  inferred  from  the  facts  stated ;  ^  for, 
strictly  speaking,  arguments,  or  inferences,  or  matters  of  law,  ought 
not  to  be  stated  in  pleading,*^  although  there  is  sometimes  occasion  to 
make  mention  of  them  for  the  convenience  or  intelligibility  of  the  mat- 
ter of  fact.  Thus,  in  the  case  of  Campbell  v.  Mackay,  above  referred  to, 
if  the  bill  had  gone  on,  after  stating  the  alleged  words  of  the  proviso, 
to  aver  a  legal  inference  from  them  which  such  words  did  not  authorize, 
the  demurrer,  although  it  was  held  to  confess  the  existence  in  the  deed 
of  a  proviso,  in  the  words  stated,  as  a  matter  of  fact,  would  not  have 
been  considered  as  admitting  the  inference  of  law  alleged  to  have  arisen 
from  it.  An  inference  of  this  nature  is  called  a  Repugnancy ;  and  it  is 
a  rule  in  pleading  that  a  demurrer  will  not  admit  matters,  either  of  law 
or  of  fact,  which  are  repugnant  to  each  other.  Thus,  where  a  bill  was 
filed  for  a  discovery,  and  for  an  account  and  delivery  up  of  the  posses- 
sion of  land,  on  the  ground  that  the  plaintiff  could  not  describe  the 
land  so  as  to  proceed  at  law,  by  reason  of  the  defendants  having  got 
possession  of  the  title-deeds  and  mixed  the  boundaries,  Lord  Rosslyn 
allowed  a  demurrer,  because  the  bill  was  a  mere  ejectment  bill ;  but  he 
intimated  that",  even  if  the  bill  had  been  for  a  discovery  only,  it  could 
not  have  been  sustained :  because  the  averment,  that  the  plaintiff  could 
not  ascertain  the  lands,  was  contrary  to  the  facts  disclosed  in  the 
bill,  in  which  the  lands  were  sufficiently  described.^  And  *  so,  *546 
where  a  record  is  pleaded,  it  has  been  held,  that  a  denuu-rer  is 
never  a  confession  of  a  thing  stated  in  the  bill,  repugnant  to  the  record.^ 

1  Wright  V.  Pluinptree,  3  Mad.  481,  490.        Spruill,  4  Jones  Eq.  2T;  Dike  v.  Greene,  4 

2  Simpson  v.  Fogo,  1  J.  &  H.  18.  R.  I.  285.    [Averments  as  to  the  meaning  of  a 
8  Ford  e.  Peering,  1  Ves.  J.  72,  78;  Com-      contract  set  out  hy  the  bill,  or  exiiibited  with 

mercial  Bank  of  Manchester  v.  Buckner,  20  it,  are  not  admitted  bv  demurrer.     Dillon  v. 
How.  U.  S.  108;  Paterson's  H.  R.  R.  K.  Co.  Barnard,  21  Wall.  430;  Bonntll  i-.  Griswold, 
V.  .Fersey  City,  1  Stockt.  434;  Mills  v.  Brown,  68  N.  Y.  294.     So  averments  whiih  admit  of 
2  Scam.  549;  Goble  v.  Andras,  1  Green  Ch.  being  construed  as  conclusions  of  law  only, 
66;  Niles  v.  Anderson,  5  Mow.  (Miss.)  365;  and  allegations  of   parol  agreements  incoiii- 
Baker  v.  Booker,  6  Price,  381;  Redmond  v.  patible  with,  and  incompetent  to  vary  written 
Dickerson,  1   Stockt.  507;    Lea  v.  Robeson,  instruments  set  up,  do  not  stand  admitted. 
12  Grav,  280.     [An  averment  in  a  bill  that  Dillon  v.  Barnard.  1  Holmes,  386.] 
the  purchase-money  of  real  estate  sold  by  ex-  ^  jjerrill    v.    Plainlicid,    45    N.    H.    126; 
ecutors  w'as  not  paid  to,  or  received  by  them  Jlurch  v.  Concfird  Railroad.   29  X.   H.   33; 
"as  executors,"  and  that  they  "ascxecu-  Wootten  ».  Burch,  2  .Md.  Ch.  190. 
tors  "  received  no  consideration  for  the  con-            6  Loker  v.  Rolle,  3  Ves.  4,  7. 
veyance,  is  not  equivalent  to  an  averment            1  Arundel  v.  Arundel,  ("ro.  .lac.  12;  Com. 
that    no   consideration    was    in    fact    paid.  Dig.  Pleader,  Q.  6 ;  (ireen  v.  Dodge,  6  Hare, 
Barnes  v.  Trenton  Gas  Light  Co.,  12  C.  E.  80;  Mortimer  w.  Fraser,  30  Jan.,  18.37,  report- 
Green,  33,  referring  to  the  text.]  ed  upon  another  point,  2  M.  &  C.  173. 
*  Lear.  Robeson,  12  Gray,  280;  Bryan  v. 
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It  ma}-  be  noticed  here,  that  there  are  some  facts  of  which  the  Court 
is  said  to  take  judicial  notice  :  thus,  it  recognizes  foreign  States  ;  and 
when  facts  are  averred  in  a  bill  which  are  contrary  to  any  fact  of  which 
the  Court  takes  judicial  notice,  the  Court  will  not  pay  any  attention  to 
the  averment.  Thus,  where,  in  order  to  prevent  a  demurrer,  it  was 
falsely  alleged  in  tlie  bill  that  a  revolted  colony  of  Spain  had  been  rec- 
ognized by  Great  Britain  as  an  independent  State,  Sir  Lancelot  Shad- 
well  V.  C,  upon  the  argument  of  a  demurrer  to  the  bill,  held,  that  the 
fact  averred  was  one  which  the  Court  was  bound  to  take  notice  of  as 
being  false,  and  that  he  must,  therefore,  take  it  just  as  if  there  had 
been  no  such  averment  on  the  record.^  It  is  to  be  observed,  that 
besides  the  recognition  of  foreign  States,  the  Court  will  also  take  jirdi- 
cial  or  official  notice  of  a  war  in  which  this  country  is  engaged  ;  but  not 
of  a  war  between  foreign  countries.^  The  Court  is  also  bound  to  notice 
the  time  of  the  Queen's  accession,  her  proclamations,  and  privileges  ; 
time  and  place  of  holding  Parliaments,  the  time  of  sessions  and  pro- 
rogation, and  the  usual  course  of  proceedings  ;  the  Ecclesiastical,  Civil, 
and  Maritime  Laws  ;  the  customary  course  of  descent,  in  Gavelkind  and 
Borough  English  tenures  ;  *  the  course  of  the  Almanac  ;  ^  the  division 
of  England  into  counties,  provinces,  and  dioceses;®  the  meaning  of 
English  words  "^  and  terms  of  art,  even  when  only  local  in  their  use  ; 
legal  weights  and  measures,  and  the  ordinary  measurement  of  time ; 
the  existence  and  course  of  proceeding  of  the  Superior  Courts  at  West- 
minster, and  the  other  Courts  of  General  Jurisdiction :  *  such  as  the 
Courts  of  the  counties  palatine,  &c.  ;  and  the  privileges  of  its  own 
officers.^  It  follows,  therefore,  from  the  principle  before  laid  down, 
that  where  a  bill  avers  any  fact  in  opposition  to  what  the  Court  is  so 
officially  bound  to  notice,  such  averment  will,  in  arguing  a  demurrer  to 
the  bill,  be  considered  as  a  nullity.^* 

2  Taylor  v.  Barclay,  2  Sim.  213,  220,  ante,  ^  Commonwealth  v.  Kneeland,  20  Pick, 
pp.  18,  19.                   "  2.39. 

3  Dolder  v.  Lord  Huntingfield,  11  Ves.  292,  «  Newell  v.  Newton,  10  Pick.  470 ;  Hawkes 
ante,  p.  54.  v.  Kenneheck,  7  Mass.  461  ;  Ripley  v.  War- 

4  Crosbv  V.  Hetherington,  4  Man.  &  Gr.  ren,  2  Pick.  592 :  Despaii  v.  Swindler,  3 
946.             "  Martin  (N.  S.),  705;  Jones  «.  Gale,  4  Martin, 

5  Maj-or  of  Guildford  v.  Clark,  2  Vent.  635;  Woods  v.  I'itz,  10  Martin,  196. 

247.  9  Taylor  on  Evid.  Chap.  II. ;  Stephen  on 

6  Courts  ex  officio  take  notice  of  the  civil  PI.  269;"  and  see  1  Chitty  on  PI.  236  et  seq., 
divisions  of  the  State  created  by  public  laws,  where  further  information  on  the  subject  is 
as  counties  and  towns,  and  of  its  great  geo-  to  be  found;  see  also  1  Greenl.  Evidence, 
graphical  features,  as  its  large  lakes,  rivers,  §§4,  6;  Story  ¥.q.  PI.  §  24. 

and   mountains.      The   Winnipiseogee   Lake  i"  Courts  will  not,  ex  officio,  take  notice  of 
Co.  V.  Young,  40  N.  H.  420.    But  not  the  lo-  foreign  laws,   and  consequently  they  must, 
cal  situation,  and  the  distance  of  different  when  material,  be  stated  in  pleading.    Camp- 
places  in  a  county  from  each  other.    Devbel's  ion  v.  Kille,  1  McCarter  (N.  J.),  229. 
case,  4  B.  &  Aid".  243.     [See  Cooke,  App.  1. 
bottom  page  385.] 
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*  Section  II.  —  The  different  Grounds  of  Demurrer. 
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A  demurrer  may  be  either  to  the  relief  prayed,  or,  if  diseovery  is 
sought,  to  the  discovery  only,  or  to  both.  If  the  demurrer  is  good  to  tho 
rehef,  it  will  be  so  to  the  diseovery  ;  ^  if,  therefore,  a  plaintilf  is  entitled 
to  the  discovery  alone,  and  goes  on  to  pray  relief,  a  general  dcanurrer 
to  the  whole  bill  will  be  good ;  ^  and,  for  the  purposes  of  a  demurrer, 
a  prayer  for  general  relief  renders  the  bill  a  bill  for  relief.^  A 
prayer  will  not,  however,  convert  a  *  bill  into  one  for  relief,  if  it  *548 
merely  praj's  for  the  equitable  assistance  of  the  Court,  eonsequcui- 
tial  upon  the  prayer  for  diseovery  :  ^  such  as,  a  writ  of  injunction,  or  a 


1  Ld.  Red.  183;  Lokcr  v.  Rolle,  3  Ves.  4, 
7;  Ryves  v.  Kyves,  ih.  343,  347;  Miickle- 
ston  V.  Brown,  6  Ves.  63;  Barker  v.  Dacie, 
ib.  680;  Hodgkin  v.  Longden,  8  Ves.  3; 
WilliamB  v.  Steward,  3  Mer.  502;  Gordon  v. 
Simpkinson,  11  Ves.  509;  Speer  v.  Crawler, 
17  Vos.  21(i;  Evan  v.  Corporation  of  Avon, 
29  Beav.  144. 

2  Price  V.  James,  2  Bro.  C.  C.  319;  Col- 
lis  V.  Swavne,  4  Bro.  C.  C.  480;  Albretcht 
V.  Sussmaii,  2  V.  &  B.  328;  see  Miller  v. 
Ford,  1  Saxton  (N.  J.),  360;  Coombs  v. 
Warren,  17  Maine,  404;  Sauza  v.  Belcher, 
3  Edw.  Cli.  117.  It  is  said  by  Mr.  Justice 
Storv,  in  note  to  Story  Eq.  I'l.  §  412,  re- 
marking on  the  rule  in  tho  text,  that  "the 
rule  formerly  adopted  in  England  was  dif- 
ferent. It  was,  that  if  a  bill  was  for  discov- 
ery and  relief,  and  it  was  good  for  discov- 
ery only,  a  general  demurrer  to  the  whole 
bill  was  bad;  for  though  the  party  was  not 
entitled  to  relief,  he  was  not  to  be  prejudiced 
for  having  asked  too  much."  To  this  he 
cites,  Brandon  v.  Sands,  2  Ves.  J.  514; 
Salter  u.  Scarborough,  9  Ves.  75;  Attorney- 
General  V.  Brown,  1  Swanst.  294;  Mitford 
Eq.  PI.  by  Jeremy,  183,  184.  "In  New 
York,"  the  same  learned  author  adds,  "the 
old  English  rule  is  adhered  to;  and  indeed 
it  has  much  to  commend  it."  See  Laight  v. 
Morgan,  1  John.  Cases,  429 ;  S.  C.  2  Caines's  ■ 
Ca.  in  Error,  344;  Le  Roy  v.  Veeder,  1  John. 
Cases,  423;  Le  Roy  v.  Servis,  1  Caines's  Ca. 
in  Error,  1;  S.  C.  2  Caines's  Ca.  in  Error, 
175;  Kimberly  v.  Sells,  4  John.  Ch.  467; 
Livingston  v.  Livingston,  4  John.  Ch.  496; 
Higginbotham  v.  Burnet,  5  John.  Ch.  184. 
The  proper  course  is  held,  in  New  York,  to 
be,  to  demur  to  the  relief  and  to  answer  to 
the  discovery.  Higginbotham  v.  Burnet,  5 
John.  Ch.  184.  The  same  doctrine  was 
affirmed  in  the  Supreme  Court  of  the  United 
States  in  Livingston  v.  Storv,  9  Peters,  632, 
658,  where  Mr.  Justice  Thompson  said, 
"And  if  any  part  of  the  bill  is  good,  and 
entitles  the  plaintiff  either  to  relief  or  to  dis- 
covery, a  demurrer  to  the  whole  bill  cannot 
be  sustained.  It  is  an  established  and  uni- 
versal rule  of  pleading  in  Chauccry,  that 
a  defendant  may  meet  the  plaintitt's  bill  by 
several  modes  of  defence.  lie  may  demur, 
answer,  and  plead  to  different  parts  of  the 
bill;  so  that  if  a  bill  for  discovery  and  re- 


lief contains  proper  matter  for  the  one  and 
not  for  the  other,  the  defentlant  should  an- 
swer the  proper,  and  deu)ur  to  the  improper, 
matter.  But  if  he  demurs  to  the  whole  bill, 
the  demurrer  must  be  overruled;  "  s(re/«w<, 
584.  So  in  Wright  v.  Dame,  1  Met.  241, 
Mr.  Justice  Putnam,  delivering  tlie  opinion 
of  the  Court,  said,  "  We  adopt  the  old 
rule  of  pleading  in  Equitv,  that  on  a  gen- 
eral demurrer  to  the  whole  bill,  if  there  is 
any  part,  either  as  to  the  relief  or  discovery, 
to  which  the  defendant  ought  to  ])ut  in  an 
answer,  the  demurrer,  being  entire,  ought 
to  be  overruled."  And  he  cites,  1  Harrison 
Ch.  Pr.  (7th  ed.)  414;  see  Higgiul)otliam  v. 
Burnet,  5  John.  Ch.  186;  Conant  v.  Warren, 
6  Gray,  562 ;  Brockway  v.  Copp,  3  Paige, 
539;  Sikes  v.  Truitt,  4  Jones  E(j.  (N.  C.) 
361;  Atwill  v.  Ferrett,  2  Blatch.  C.  C.  39; 
Metier  v.  Metier,  3  C.  E.  Green  (N.  J.),  270; 
Metier  v.  Metier,  4  C.  E.  Green  (N.  J.),  4.57; 
Banta  v.  Moore,  2  McCarter  (N.  J.),  97; 
Miller  v.  Ford,  Saxton  (N.  J.),  .365;  Holmes 
V.  Holmes,  36  Vt.  52.5,  5-37.  "Tho  defend- 
ant should  answer  as  to  the  discovery,  and 
demur  as  to  the  relief."  Laight  v.  Morgan, 
1  John.  Cases,  434.  But  where  a  bill  seeks 
general  and  special  relief,  and  also  discov- 
ery, and  relief  is  the  principal  object,  and 
discovery  is  sought  merely  as  incidental  to 
the  relief,  if  the  plaintiff  shows  no  title  to 
the  relief  sought,  a  demurrer  lies  to  the 
whole  bill.  Poole  v.  Llovd,  5  Met.  525;  see 
Mitchell  V.  Green,  10  Met.  101 ;  Walker  v. 
Locke,  5  Cush.  90,  93;  but  see  Holuies  v. 
Holmes,  36  Vt.  525,  537.  A  defendant  can- 
not plead  or  answer,  and  demur  botii,  to  the 
whole  bill  or  to  the  same  part  of  a  bill. 
Clark  «.  Phelps,  6  John.  Ch.  214;  Beau- 
champ  V.  Gibbs,  1  Bibb,  481;  Robertson  ». 
Bingly,  1  M'Cord  Ch.  352;  see  post,  589, 
n.  8. 

3  Angell  t".  Westcombe,  6  Sim.  .30;  Am- 
burv  V.  Jones,  Younge,  199;  .lanu-s  r.  Iler- 
riott,  6  Sim.  428;  Rose  v.  Ganiu-li,  3  Atk. 
439;  Baker  v.  Bramah,  7  Sim.  17;  South- 
eastern Railway  Comi>any  v.  Submarine 
Telegraph  Companv,  18  Beav.  429;  17  -lur. 
1044:  and  see  yJMi,  Chap.  XXXIV.  §  2,  BilU 
of  Discovery. 

1  A  more  bill  of  discovery  cannot  jirop- 
erly  pray  for  relief.  AViiere  upon  tiie  factj» 
sta'ted,  the  relief  prayed  for  by  the  bill  is 
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commission  to  examine  -witnesses  abroad,^  or  that  the  testimony'  of  wit- 
nesses may  be  perpetuated,^  or  that  defendant  may  set  forth  a  list  of 
deeds.* 

Notwithstanding  the  general  rule,  that  if  the  relief  praj-ed  is  unne- 
cessar}'  or  improper,  the  defendant  may  cover  himself  b}'  a  general 
demurrer,  3'et  this  will  not  preclude  the  defendant,  in  cases  where,  if 
the  bill  had  been  for  a  discovery  only,  there  would  have  been  a  right 
to  such  discovery,  from  demurring  to  the  relief  onl}',  and  answering 
as  to  the  discover3%  or,  in  other  words,  giving  the  discover}'  required.^ 

The  converse  of  this  proposition,  however,  will  not  equally  hold :  for 
it  has  been  determined,  that  where  a  bill  pra3's  relief  as  well  as  discov- 
ery, the  defendant  cannot  demur  to  the  discover}'  and  answer  to  the 
relief:  for  then  he  does  not  demur  to  the  thing  required,  but  to  the 
means  by  which  it  is  to  be  obtained.*^ 

There  are,  however,  some  exceptions  to  the  last-mentioned  rule  :  as 
where  the  discovery  sought  would  subject  the  defendant  to  punishment, 
or  to  a  penalty,  or  forfeiture  ;  or  is  immaterial  to  the  relief  prayed ;  or 
is  of  matters  which  have  been  communicated  under  the  seal  of 
*549  professional  confidence  ;  or  which  relate  entirely  *  to  the  defend- 
ant's title,  and  not  to  that  of  the  plaintiff.  In  cases  of  this  na- 
ture, the  Court  will  allow  a  defendant  to  protect  himself  by  demurrer 
from  the  particular  discovery  sought :   though  it  will  not  protect  him 


proper,  the  bill  is  something  more  than  a 
mere  bill  of  discovery.  Where  the  bill  is 
for  discovery  merely,  as  distinguished  from 
a  bill  of  discovery  and  relief,  an  injunction 
to  stay  proceedings  in  a  suit  at  Law  for 
which  the  discovery  is  sought,  must,  accord- 
ing to  the  practice  in  New  Jersey,  be  dis- 
solved, the  Court  of  Chancery  in  that  State 
never  having  adopted  the  principle,  that  be- 
cause its  jurisdiction  has  once  rightfully  at- 
tached, it  will  retain  the  cause,  as  a  matter 
of  right,  for  the  purposes  of  complete  relief. 
Little  V.  Cooper,  2  Stockt.  (N.  J.)  273  ; 
Brown  V.  Edsall,  1  Stockt.  (N.  J.)  256;  see 
Pool  V.  Lloyd,  5  Met.  52.5. 

[And  in  a  bill  for  relief  and  discovery, 
where  the  subject-matter  of  the  relief  prayed 
is  not  one  which  appropriately  belongs  to 
equity  jurisdiction,  the  prayer  for  discovery 
in  aid  of  that  suit  will  not  give  jurisdiction 
to  a  ('ourt  of  Equitv.  United  R.  R.  Co.  v. 
Hoppock,  1  Stew.  Eq.  2fil.] 

Hut  in  Holmes  v.  Holmes,  36  Vt.  525, 
537,  Poland  C.  J.  said,  "The  rule,  as  we 
understand  it,  is,  that  when  a  bill  is  brought 
seeking  both  discovery  and  relief,  and  ma- 
terial discovery  is  elicited,  the  Court  will 
proceed  to  grant  the  proper  relief,  and  will 
not  turn  the  plaintiff  around  to  seek  relief  at 
Law,  even  if  the  relief  were  such  as  a  Court 
of  Law  might  grant.  It  may  not  be  univer- 
eally  true  that  obtaining  discovery  will  give 
a  Court  (if  Equity  jurisdiction  to  grant  re- 
lief, but  this  is  the  general  rule."  And  in 
many  cases  it  has  been  held,  that  where  a 
party  lias  a  just  title  to  come  into  Equity  for 


a  discovery,  and  obtains  it,  the  Court  will  go 
on  and  give  him  the  proper  relief ;  and  not 
turn  him  round  to  the  expenses  and  incon- 
veniences of  a  doubtful  suit  at  Law.  [See 
to  same  effect,  Johnson  v.  Cooper,  2  Yerg. 
52-1;  Ahnony  i'.  Hicks,  3  Head.  39.]  See  a 
full  discussion  of  this  subject,  and  a  citation 
of  the  authorities,  1  Story  Eq.  Jur.  §  64  k,  et 
seq. 

2  Brandon  v.  Sands,  2  Ves.  J.  514;  No- 
ble V.  Garland,  19  Ves.  376 ;  Lousada  v. 
Tern  pier,  2  Kuss.  561;  King  v.  Allen,  4 
Mad.  247 ;  see  also  Duke  of  Dorset  v.  Gird- 
ler,  Prec.  in  Ch.  532. 

8  Hall  V.  Hoddesdon,  2  P.  Wms.  162; 
Vaughan  v.  Fitzgerald,  1  Sch.  &  Lef.  316 : 
Rose  V.  Gannell,  3  Atk.  439. 

4  Crow  V.  Tvrell,  2  Mad.  397,  408. 

5  Hodgkin  v.  Longden,  8  Ves.  2;  Todd 
V.  Gee,  17  Ves.  273;  see  Story  Eq.  PI. 
§  312  and  cases  in  note;  Brownell  v.  Cur- 
tis, 10  Paige,  214. 

6  Morgan  v.  Harris,  2  Bro.  C.  C.  121, 
124;  Story  Eq.  PI.  §  312,  in  note,  §§  441, 
546;  Brownell  v.  Curtis,  10  Paige,  2i4;  ante, 
547,  note.  It  has  been  suggested  that  this 
rule  may  possibly,  in  some  cases,  be  affected 
bv  Order  XIV.  8;  that  "no  demurrer  or 
plea  shall  be  held  bad,  and  overruled  upon 
argument,  only  because  such  demurrer  or 
plea  does  not  cover  so  much  of  the  bill  as  it 
might  bv  Law  have  extended  to."  But  see 
Dell  i'.  llale.  2  Y.  &  C.  C.  C.  1;  6  Jur.  986; 
and  post,  p.  584.  Tliis  rule  has  been  adopted 
bv  the  Supreme  Court  of  the  I'nited  States. 
Equity  Rule  38,  Story  Eq.  PI.  §  443. 
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from  the  relief  prayed,  if  the  plaintiff's  title  to  it  can  be  established  by 
other  means  than  the  discover}'  of  the  defendant  hhnself.  Tlins,  in  a 
bill  to  inquire  into  the  nvalit}'  of  deeds,  on  a  suggestion  of  forgery,  tlie 
Court  has  entertained  jurisdiction  of  the  cause,  though  it  does  not  oblige 
the  party  to  a  discovery,  and  has  directed  an  issue  to  try  whether  the 
deeds  were  forged  or  not.^ 

It  is  proposed  now  to  consider :  first,  the  grounds  of  demurrer  to  the 
relief;  and  then  those  of  demurrer  to  the  discovery  only. 

Demurrers  to  the  relief  ma}'  be  either :  To  the  jurisdiction  ;  the  per- 
son ;  or  the  matter  of  the  bill,  either  in  its  substance  or  form. 

Demurrers  to  the  jurisdiction  are  either  on  the  ground  :  I.  That 
the  case  made  by  the  bill  does  not  come  within  the  description  of  cases 
in  which  a  Court  of  Equit}-  assumes  the  power  of  decision ;  or,  II, 
That  the  subject-matter  is  within  the  jurisdiction  of  some  other  Court. ^ 

I.  It  would  be  a  task  far  exceeding  the  limits  of  this  work,  and  not 
strictl}'^  within  its  object,  to  attempt  to  point  out  the  cases  in  which  a 
demurrer  will  hold  to  a  bill,  on  the  ground  that  the  case  made  by  it 
does  not  come  within  the  ordinary  cases  for  relief  in  a  Court  of  Equity. 
It  is  sufficient  to  direct  the  reader's  attention  to  the  admiral)le  state- 
ment of  the  general  objects  of  the  jurisdiction  of  a  Court  of  Equity, 
which  is  to  be  found  in  Lord  Redesdale's  Treatise  upon  Pleading ;  ^  and 
to  observe,  that  if  the  case  made  by  the  bill  appears  to  be  one  on 
which  the  jurisdiction  of  the  Court  does  not  arise,  a  demurrer  will 
hold,^  And  it  is  to  be  observed,  that  a  demurrer  will  hold  equally', 
where  the  defect  arises  from  the  omission  of  matter  which  ought  to  be 
contained  in  the  bill,  or  of  some  circumstance  which  ought  to  be 
attendant  thereon  for  the  *  purpose  of  bringing  the  case  properly  *5 50 
within  the  jurisdiction  ;  as  where  it  appears  that  the  case  is  such 

1  Pel-  Lord  Hardwicke  in  Brownsword  v.  Mortone  v.  Grenada  Academies,  8  Sm.  &  M. 
Edwards,  2  Ves.  S.  246;  Attorney-General  v.  773.  A  demurrer  to  the  whole  of  a  1)111  con- 
Sudell,  Prec.  in  Ch.  2U.  taining  some  matters   relievahle  and  others 

2  A  demurrer  for  want  of  equity,  includes  not,  is  bad,  unless  the  hill  is  multifarious, 
a  demurrer  for  want  of  jurisdiction.  Thomp-  Dimmock  v.  Bixby,  20  Tick.  .568.  In  order 
son  V.  llniversity  of  London,  33  L.  J.  Ch.  to  sustain  a  demurrer  for  want  of  jurisdiction 
625;  10  Jur.  N.  S.  669.  V.  (J.  K. ;  see  also  to  the  whole  of  a  bill,  itniust  appear  that  no 
Barber  V.  Barber,  4  Drew.  666;  5  Jur.  N.  S.  substantial  and  essential  part  of  the  com- 
1197;  (]ooknev  v.  Anderson,  31  Beav.  4-52;  plaint  is  within  the  jurisdiction  of  the  Court. 
8  Jur.  N.  S.  1220;  1  De  G.,  J.  &  S.  365;  9  Boston  Water  Powei  !'o.  v.  Boston  &  Worces- 
Jur.  N.  S.  736.  As  to  the  form  of  demurrer  ter  R.It.,  16  I'ick.  512.  [The  presumption, 
for  want  of  jurisdiction,  see  Barber  v.  Barber,  upon  demurrer,  is  against  tlie  pleader,  because 
ubi  sup.  he  is  presumed  to  state  his  case  in  the  most 

3  And  see  Fonb.  on  Eq.;  Coop.  Eq.  PL;  favorable  way  for  himself,  and,  therefore,  if 
Story  Eq.  Jnr. ;  Story  Eq.  PI.  he  has  left  any  thing  material  in  doubt,  it  is 

'i  Stephenson  v.  Davis,  56  Elaine,  73,  74,  assumed  to  be  in  favor  of  the  other  pari  v. 
75;  Story  Eq.  PI.  §§466,  467;  Mitford  Eq.  PI.  Columbine  v.  Chichester,  2  Phil.  28;  Foss  V. 
by  Jeremy,  110  et  seq. ;  Blount  ».  Garen,  o  Harbottle.  2  Hare,  502;  Durham  r.  Hyde 
Hay w.  88;  Livingston  ».  Li\ingston,  4  J'lhn.  Park.  75  III.  371.  The  rule  is  otherwise  in 
Ch.  287.  Where  a  bill  in  Equity  sets  forth  Tennessee.  Lincoln  v.  Purcell,  2  Head,  154; 
various  claims,  and  the  defendant  files  a  Gray  v.  Hays,  7  Humph.  590;  .and  now  by 
general  demurrer,  the  demurrer  will  be  over-  statute,  Hobbs  v.  Memphis  R.  Co.,  9  Heisk. 
ruled  if  nnij  of  the  claims  be  proper  for  the  873.  But  not  where  the  complainiuit's  de- 
jurisdiction  of  the  Court  of  Equity.  Castle-  nuinil  is  obviously  stale.  French  r.  Dickey, 
man  v.  V'eitch,  3  Rand.  598;  Ivimberlv  v.  3  Tenn.  Ch.  302;  Smilev  v-  Jones,  3  Tenn 
Sells,  3  John.  Ch.  467;  Graves  v.  Downey,  3  Ch.  317.] 
Monroe,  356;  Blount  v.  (iaren,  3  Hay w.  88; 
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as,  under  no  circumstance,  can  be  brought  within  iLe  ordinary  scope  of 
a  Court  of  Equity.^  Thus,  where  it  appears  on  the  face  of  the  bill  that 
the  defendants  were,  at  the  time  of  the  institution  of  the  suit,  resident 
in  a  foreign  country,  and  that  the  suit  does  not  relate  to  an}'  of  the 
subjects  in  respect  of  which  the  Court  is  warranted  in  exercising  juris- 
diction against  persons  so  resident,  a  demurrer  for  want  of  equity  will 
be  allowed.^ 

II.  A  demurrer,  because  the  subject-matter  of  the  suit  is  within  the 
cognizance  of  some  other  Court,  ma}-  be  ou  the  ground  that  it  is  within 
the  jurisdiction  either:  1.  Of  a  Court  of  Common  Law;  2.  Of  the 
Courts  of  Probate  or  Divorce  ;  3.  Of  the  Court  of  Admiralty  or  Com- 
missioners of  Prize  ;  4.  Of  the  Court  of  Bankruptcy  ;  5.  Of  some  stat- 
utory jurisdiction  ;  or,  6.  Of  some  other  Court  of  Equity. 

1.  If  it  appears  b}- the  bill,  that  the  plaintitf  can  have  as  effectual 

and  complete  a  remed}'  in  a  Court  of  Law  as  in  a  Court  of  Equit}',  and 

that  such  remedy  is  clear  and  certain,  the  defendant  may  demur.' 

*551     Thus,  where  a  bill  was  brought  by  the  executrix  of  an  *attorney, 


1  Ld.  Red.  108  ;  see  Columbine  v.  Chi- 
chester, 2  Phil.  27;  1  C.  P.  Coop.  t.  Cott. 
295.  For  forms  of  demurrer  for  want  of 
equity,  see  post,  Vol.  III. 

2  Cooknev  v.  Anderson,  vbi  svp.  ;  and 
see  Folev  t'.Maillardet,  1  De  G.,  .J.  &  S.  .389; 
Samuel  1-.  Rogers,  1  De  G.,  J.  &  S.  396;  and 
ante.  pp.  449-4r.51. 

3  [Kemp  V.  Tucker,  L.  R.  8  Ch.  App. 
369;]  Ld.  Red.  123;  Coop.  Eq.  PI.  124; 
Lvnch  v.  Willard,  6  John.  Ch.  342;  Mav  v. 
Goodwin,  27  Geo.  .3.52;  Reed  i;.  Bank  of 
Newhurv,  1  Paij^e,  215;  Boslev  v.  M'Kim,  7 
Har.  &  .1.  160;  Reed  v.  CAsLrke,  4  Monroe,  19; 
N.  London  i?ank  v.  Lfe,  11  Conn.  112; 
Coombs  V.  Warren,  17  Maine,  404;  (Caldwell 
t'.  Knott,  10  Yerger,  209  :  Hoare  r.  Contencin, 
1  Bro  C.  C.  27,  29,  note  (a);  Hammond  v. 
Messenger.  9  Sim.  327 ;  Bottorf  v.  Conner,  1 
Blaekf.  287;  Pierpont  v.  Fowie,  2  Wood.  & 
M.  23;  Smith  v.  i\[orehead,  6  Jones  Eq.  (N. 
C.)  360.  In  First  Cong.  Society  in  Raynham 
V.  Trustees  of  the  Fund,  &C.,  in  Ravnham, 
23  Pick.  148.  it  was  held,  that,  if  a  de'fendant 
in  a  suit  in  Equity,  answers  and  submits  to 
the  jurisdiction  of  the  Court,  it  is  too  late  for 
him  to  object,  that  the  plaintiff  has  a  plain 
and  adequate  remedy  at  I.,aw.  This  objection 
siiould  be  taken  at  the  earliest  opportunity. 
[And  will  come  too  late  at  the  hearing. 
Cutting  r.  l>ana,  10  C.  E.  Green,  265;  Marsh 
V.  Havwood.  6  Humph.  210  ;  Listiev  v.  Smith, 
7  Huinph.  299.  /»/.  .55.5,  n.  6.]  "The  above 
rule  must  be  taken  with  the  qualification  that 
it  is  competent  for  the  Court  to  grant  the 
rehef  souglit,  and  that  it  has  jurisdiction  of 
the  subject-matter.  (Jlark  v.  Flint,  22  Pick. 
231;  Russell  V.  Loring,  3  Allen,  125,  126; 
[Dearth  v.  Hide  and  Leather  Natl.  Bk.,  100 
Mass.  540;]  see  al.so  I.,udlow  v.  Simond,  2 
Caines's  Cas.  40,  56 ;  Underbill  v.  Van  Cort- 
landt,  2  .lohn.  Ch.  309  ;  McDonald  v. 
Oockett.  2  M'Cord  Ch.  135  ;  Grandin  v. 
Leroy,  2  Paige,  509  ;  Kobbie  v.  Underbill,  3 


Sandf.  Ch.  277;  Sperrv  v.  Miller,  2  Barb. 
Ch.  632;  Ohling  v.  Luit.iens,  32  III.  23.  The 
above  objection  may  and  should  undoubtedl}' 
be  taken  by  demurrer,  when  it  appears  on 
the  face  of  the  bill ;  but  when  a  disclosure  is 
sought,  "the  Court  should  in  no  case,"  said 
Mr.  Justice  Woodbur}',  "  send  the  matter  to 
Law  till  after  the  answer  and  disclosure  are 
completed  in  Equitv."  Foster  v.  Swasev,  2 
Wood.  &  M.  221' &  222;  see  Warnef  v. 
Daniel,*,  1  id.  110,  111.  In  Parker  r.  Winni- 
piseogee,  &c.,  Co.,  2  Black  U.  S.  715,  it  was 
held  that  where  the  plaintiff  has  a  clear 
remedy  at  Law,  his  bill  may  be  dismissed 
by  the  .ludges  of  the  United  States  Courts, 
sudsponte,  though  its  defects  are  not  noticed 
either  in  the  pleadings  or  arguments. 

But  in  New  York,  under  the  Code,  there 
is  no  longer  any  distinction  between  suits  at 
Law  and  in  I'^quity,  as  arising  from  the  form 
of  the  pleadings  or  the  jurisdiction  of  the 
Court.  General  Mutual  Insurance  Co.  v. 
Benson,  5  Duer  (N.  Y.),  168. 

And  hence,  if  the  sufticiencj'  of  a  com- 
plaint, as  not  stating  facts  constituting  a 
cause  of  action,  is  now  denied,  the  only 
question  is,  whether,  if  the  facts  stated  are 
admitted,  the  plaintiff  is  entitled  to  the  relief 
he  claims,  without  reference  to  its  nature  as 
letjal  or  equitalde.  J/jid. ;  see  also  Foster  v. 
Watson,  16  B.  Mon.  377.  [In  Teimessee,  liy 
statute,  objections  to  the  jurisdiction  must  be 
taken  in  limine,  but  this  has  been  held  to 
mean  tiiat  the  defendant  thereby  waives 
objection,  an  1  the  Court  will  take  jurisdiction 
in  all  cases  not  unlit  for  the  invesiigation  of 
E(iuitv.  Stockley  r.  Rowley,  2  Head,  493  ; 
Starnes  v.  Newboni,  1  Tenn.  Ch.  245,  affirmed 
on  appeal.] 

In  I'rev  v.  Demarest,  1  C.  E.  Green  (N. 
J.),  236,  238,  Chancellor  Green  .said,  "  The 
Court  of  Chancery  is  not  deprived  of  its 
original  jurisdiction  in  any  case,  either  by 
the  operation  of  a  statute  conferring  similar 
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for  money  due  from  tiie  defendant  for  business  dtjue  as  an  attorney, 
tlie  Court  allowed  a  denun-rer  to  the  relief:  IxK-ause  the  remedy 
was  at  Law,  and  an  Act  of  Parliament  hud  pointed  out  a  suunnary 
method  of  obtaining  it.^  And  where  the  plaintiff  had  contrived  Uj  pur- 
chase goods  for  export  to  America,  and,  after  the  ship  had  sailed  with 
them,  it  was  discovered  that  there  had  been  fraud  used  in  the  cjuantity 
and  quality  of  the  goods,  but  the  plaintiff,  being  threateneil  witli  an 
ivction,  paid  the  original  price  under  a  protest  that  he  would  seek  relief 
in  Equity,  a  demurrer  was  allowed  to  a  bill,  when  it  was  afterwards 
brought  for  a  discovery  and  account :  though  it  is  quite  clear  that,  if  the 
plaintifl'  had  not  paid  the  money,  the  Court  would  have  granted  him 
relief,  by  injunction,  against  the  threatened  action  for  the  price. '^  Upon 
the  same  principle,  if  a  bill  is  filed  for  an  account,  where  the  subject 
is  matter  of  set-off,  and  capal)le  of  proof  at  Law,  it  may  be  de- 
murred to.^     And  so,  if  a  bill  is  filed  for  the  possession  of  laud,  or  an 


t'urisdiction  upon  the  common-law  Courts,  or 
IV  tlie  adoption  in  those  Courts  of  the  princi- 
ples or  practice  of  Courts  of  Equity."  [And 
see  to  same  effect,  Hotjgat  v.  McCrorv,  1 
Tenn.  8.] 

1  Parry  v.  Owen,  3  Atk.  740  ;  Amb. 
109.  For  form  of  the  demurrer,  see  ibid.; 
Beames  on  (>)sts,  376;  also  Maw  v.  Pearson, 
28  Beav.  1!)6. 

2  Kemp  V.  Pryor,  7  Ves.  237,  251. 

3  Dinwiddle  v.  Bailey,  6  Ves.  130,  141. 
It  is  a  difficult  question  to  determine,  when 
there  is  an  account  between  two  persons, 
consistin<:f  of  items  cognizable  at  Law,  under 
what  circumstances  a  concurrent  jurisdiction 
in  Equitv  exists;  for  cases  on  the  subject,  see 
Foley  v.'Hill,  1  Phil.  399,  403;  North' Eastern 
Railway  Company  «.  Martin.  2  Phil.  758,  763; 
South  Eastern  Kailwav  Company  v.  Brogden, 
3  M'N.  &  G.  8,  10,  28;  I'hiilips  v.  Phillips,  9 
Hare,  471;  Navulshaw  v.  Brownrigg,  2  De 
G.,  M.  &  G.  441 ;  Padwick  v.  Hurst,  18  Beav. 
575;  Flukert).  Taylor,  3  Drew.  183:  Croskey 
V.  European  and  American  Stii|)])ing  Com- 
pany, 1  .T.  &  H.  108;  Barrv  v.  Stevens,  31 
Beav.  258;  Shepard  v.  Brown,  4  Giff.  208; 
9  Jur.  N.  S.  195;  Smith  v.  Leveaux,  2  De  G., 
J.  &  S.  1;  Hemings  v.  Pugh,  4  Giff.  450; 
Makepeace  v.  Rogers,  13  VV.  R.  450,  V.  C. 
S. ;  11  Jur.  N.  S.  215,  affirmed  bvL.  J,I.; 
[4  De  G.,  J.  &  S.  049;]  Kernot  v.  Potter.  3 
De  G.,  F.  &  .1.  447;  Edwards- Wood  v.  Bald- 
win, 4  Giff.  613;  Dabbs  v.  Nugent,  11  Jur. 
N.  S.  943;  14  VV.  R.  94,  V.  C.'S.;  Flockton 
V.  Peake.  10  L.  T.  N.  S.  173,  L.  JJ.;  Hunter 
V  Belcher,  2  De  G.,  J.  &  S.  194;  [Watford, 
&c.  R.  Co.  V.  London,  &c.  R.  Co.,  L.  R.  8 
Efj.  231;  Southampton  Co.  v.  Southampton 
Board,  L.  R.  11  Eq.  254;  Moxar  i-.  Bright, 
L.  R.  4  Ch.  App.  292;  Burdick  v.  Garrick, 
L.  R.  5  Ch.  App.  233.]  It  has  been  held 
that  the  Court  of  Chancery  exercises  a  con- 
current jurisdiction  with  Courts  of  Law  in  all 
matters  of  account.  Duncan  v.  Lyon,  3 
John.  Ch.  351,  301 ;  Ludlow  v.  Siniond,  2 
Gaines's  Ca.  1,  38.  52  ;  Post  v.  Kimberly,  9 
John.  470,  493;  Hawley  r.  Cramer,  4  Cowen, 
717;    Martin  v.  Spiers,  1  Hayw.  371;    Sto- 


thart  V.  Burnet,  (^ooke,  420;  Breckenridge  v. 
Brooks,  2  A.  K.  .Marsh.  338;  Fowle  v.  Law- 
rason,  5  Peters,  495;  Cunnnings  r.  White,  4 
Blackf.  350  ;  Power  v.  Reeder,  9  Dana,  10; 
King  V.  Baldwin,  17  John.  384.  In  Mas.sa- 
chusetts,  the  jurisdiction  in  Equity  over 
accounts  is  limited  to  those  accounts  of  which 
the  nature  is  such  that  they  cannot  be  con- 
veniently and  properly  adjusted  and  settled 
in  an  action  at  Law.  "Geni.  Sts.  c.  113,  §  2; 
see  Locke  v.  Bennett,  7  (Uish.  445,  449  ;  Bart- 
lett  r.  Parks,  1  Cush.  82.  [But  a  bill  will 
lie  for  an  account  by  a  person  interested  in 
the  profits,  though  not  a  partner.  Hallett  v. 
Cnmpton,  110  Mass.  32  J  But  to  sustain  a 
bill  for  an  account,  tliere  must  be  mutual 
demands,  or  a  series  of  transactions  on  one 
side,  and  of  payments  on  the  other.  Porter 
n.  Spencer,  2  Jolin.  Ch.  171.  Where  all  the 
items  of  account  are  on  one  side,  the  bill  can- 
not be  sustained  ;  Pearl  v.  Corp.  of  Nashville, 
10  Yerger,  179;  unless  a  discovery  i.s  sought 
and  obtained  in  aid  of  the  account.  See 
Pleasants  v.  Glasscock,  1  Sm.  &  M.  17. 
[In  Taylor  v.  Tomkins,  2  Ileisk.  89,  it  was 
held  that  a  bill  would  lie  against  the  execu- 
trix of  an  agent  for  an  account  of  goods  sold 
on  commission,  if  complicated,  or  if  there 
were  embarrassments  in  making  proof,  though 
the  items  were  all  on  one  side.  But  in  Hay- 
VFOod  V.  Hutchins,  65  N.  C.  574,  the  Court 
refused  to  take  jurisdiction  where  there  were 
inde]>endent  items  on  both  sides.] 

In  New  Jersey,  the  concurrent  jurisdiction 
of  the  Court  of  Equity  with  the  Prerogative 
Courts  over  the  administration  of  the  estates 
of  deceased  persons,  extends  to  the  account."? 
of  executors  and  administrators,  and  to  the 
claims  of  creditors,  legatees,  and  no.\t  of 
kin.  Frev  v.  Demarest,  1  C.  E.  Green,  230, 
238,  239.'  [But  jurisdiction  in  matters  of 
account  is  exercised  only  where  some  special 
cause  is  alleged,  as  where  the  accounts  are 
intricate,  or  discovery  is  prayed,  or  some 
other  ground  peculiar  to  Equity  exists. 
Jewett  V.  Bowman,  2  .Stew.  Eq.  174.  compare 
Sevmour  i".  Long  Dock  Co.,  5  C.  E.  Green, 
396.] 
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*o52  Ejectment  *  Bill,  as  it  is  called,  it  ma}'' be  demurred  to,  even 
though  the  bill  charges  the  defendants  to  have  got  the  title-deeds, 
and  to  have  mixed  the  boundaries,  and  prays  a  discovery,  possession, 
and  account :  for  the  plaintiff,  though  he  is  entitled  to  a  discover}',  has, 
by  pra}-ing  such  relief,  rendered  his  whole  bill  liable  to  demurrer.^ 

It  is  to  be  recollected  that,  in  many  cases.  Courts  of  Equity  have 
assumed  a  concurrent  jurisdiction  with  Courts  of  Law,  as  in  cases  of 
account,  partition,  and  assignment  of  dower ;  ^  and  that,  where  an 
instrument  on  which  a  title  is  founded  is  lost,  or  ft-audulently  sup- 
pressed or  withheld  from  the  party  claiming  under  it,  a  Court  of  Equity 
will  interfere  to  supply  the  defect  occasioned  by  the  accident  or  sup- 
pression, and  will  give  the  same  remedy  which  a  Court  of  Common 
Law  would  have  given,  if  the  instrument  had  been  forthcoming.^  In 
all  such  cases,  therefore,  a  demurrer,  because  the  subject-matter  of  the 
suit  is  within  the  jurisdiction  of  a  Court  of  Law,  will  not  hold.'* 

Amongst  other  cases  in  which  Courts  of  Equity  and  Courts  of  Law 
entertain  a  concurrent  jiirisdiction,  are  those  arising  upon  frauds ; 
therefore,  where  fraud  is  made  the  ground  for  the  interference  of  this 
Court,  a  demurrer  will  not  hold.^  There  is,  however,  one  case  in  which 
fraud  cannot  be  relieved  against  in  Equity,  though  a  discovery  may  be 
sought :  namely,  fraud  in  obtaining  a  will,  which,  if  of  real  estate, 
must  be  investigated  in  a  Court  of  Common  Law  or  the  Court  of  Pro- 
bate ; "  and  if  of  personal  estate,  in  the  last-mentioned  Court.'' 

Although  the  extension  of  the  jurisdiction  of  the  Courts  of  Common 
Law  has  prevented  the  necessity  of  resorting  to  the  Courts  of  Chan- 


1  Loker  D.  Rolle,  3  Ves.  4,   7;   Rwes  v.  8  Ld.  Red.  113;   Bromley  v.  Holland,  7 
Ryves,  ib.  3i3;  Vice  v.  Thomas,  4  t".  &  C.  Sumner's  Ves.  3,  and  note  (d). 

Ex.  538;  Coop.  Eq.  PL  125;  Russell  v.  Clark,  *  Anderson  v.  Lewis,  1  Freeman,  206. 

7  Cranch,  69,  89.     [The  Court  will  not  try  5  [But  Equity  will  not  in  all  case.s  take 

the  legal  title  to  realty  at  the  instance  of  a  jurisdiction  where  there  has  been  fraud,  if 

person  out  of  possession.     Pryse  v.  Pryse,  L.  the  remedy  at   Law  is  plain  and  adequate. 

K.  15  Eq.  86.     Nor  take  jurisdiction  of  a  bill  Miller  v.  S'eammon,  52  N.  H.  609.] 

to  remove  a  cloud  from  the  title  in  favor  of  a  ^  gee  20  &  21  Vic.  c.  77,  §§  61-63. 

person  out  of  possession.     Orton  v.  Smith,  18  '  Kerrick  v.   Bransby,  7  Bro.  P.  C.  ed. 

How.  263;  Campbell  v.  Allen,  61  Mo.   581;  Toml.  437;  Webb  v.  Claverdeu,  2  Atk.  424; 

Elridge  J?.  Smith,  .34Vt.  484;  Peck  r.  Sexton,  Bc-nnet  r.  Vade,  ib.  324;  Anon.,  3  Atk.  17; 

41  Iowa,  566;  Wing  v.  Sherrer,  77  111.  2o0.  Allen  y.  Macpherson,  1  Phil.  133,143;  7.1ur. 

Butif  there  are  other  grounds  of  relief.  Equity  49;  Affd.  11    Jur.    785,    H.   L. ;    Gingcll   v. 

will  take  jurisdiction,  although  the  defendant  Home,  9  Sim.  539,  548;  Jones  v.  Gregory,  4 

be  in  possession.      Moore  v.   Munn,  69   111.  Giff.  468;  9  .Jur.  N.  S.  1171;  2  De  G.,  J.  & 

591;  Saler.  McLean,  29  Ark.  612.     And,  in  S.  83;  Affd.  10  Jur.  N.  S.  59;  12  W.  K.  19-3, 

Tennessee,  it  is  enough  that  there  is  a  cloud  L.  J  J. ;  and  see  Boyse  v.  Rossborough,  Kay, 

upon   the  title  to   give  Equitv  jurisdiction,  71;  3  De  G.,  M.  &  G.  817;  18  Jur.  205;  6  H. 

although   the   defendant    be    in    possession.  L.  Ca.  1;  3  Jur.  N.  S.  373;  Gaines  ?•.  Chew, 

Almony  v.  Hicks,  3  Head,  39.     It  is  the  duty  2  How.  U.  S.  619 ;  Tarver  v.  Tarver,  9  Peters, 

of  the  "Court,  where  a  bill  is  filed  to  recover  180. 

possession  of  land,  sua  sponte,  to  refuse  juris-  [A  Court  of  Equity  has  no   jurisdiction 

diction,  although  the  objection  be  not  made  to  avoid  a  will,  or  set  aside  the  probate  on 

bv   demurrer,    plea,    or   answer.       Lewis   v.  the  ground  of  fraud,  mistake,  or  forgery;  or 

(jocks,  23  Wall.  4(J6.     There  is  an  exception  to  give  relief   by  charging   an   executor,  a 

in  favor   of  an  infant,  who  may  treat  the  legatee,  or  devisee  with  a  trust  in  favor  of  a 

intruder  as  a  guardian  or  trustee,  and  come  person  alleged  to  be  defrauded.     Broderick's 

into  Equitv.     Howard  ».  Earl  of  Shrewsbury,  Will,  21  Wall.  504;  Archer  v.  iMwulows,  31 

L.  R.  17  £q.  378.]                                            '  Wis.  167.     See  Gaines  v.  Fuentcs,  92  U.  S. 

2  Ld.  Red.  120,  123.  10;  Burrow  v.  Ragland,  6  Humi.h  481;  State 

V.  Allen,  1  Tenn.  Ch.  42.] 
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cerv,  in  many  cases  in  which  it  was  former!}-  necessary  to  do  so,  yet 
jurisdiction  of  the  Court  of  Clianccry  is  not  tliereliy  (iestroyed.^ 


the 
4ro3-i 
2.  That  the  objection,  on  account  of  the  jurisdiction,  is  not  *553 
confined  to  cases  cognizable  in  Courts  of  Law,  is  evident  from 
the  case  already  put  of  proceedings  instituted  to  set  aside  a  will  of 
personal  estate  on  the  ground  of  fraud,  which  can  only  be  done  in  the 
Court  of  Probate:  that  Court  having  exclusive  jurisdiction,  in  all 
cases  relating  to  wills  and  intestacies  of  persons  dying  possessed  of 
personal  property.  The  Court  of  Divorce  has  exclusive  jurisdiction 
of  the  rights  and  duties  arising  from  the  state  of  marriage ;  but  it 
seems  that  the  Court  of  Chancery  will,  at  the  suit  of  the  wife  and  her 
trustees,  restrain  the  husband  from  breaking  the  covenants  of  a  sepa- 
ration decd.^ 

Formerly  it  was  held,  that  a  bill  of  discovery  could  not  be  filed  in 
the  Court  of  Chancery,  in  aid  of  proceedings  in  the  Ecclesiastical 
Court ;  ^  but  it  seems  that  the  Court  of  Probate  does  not  possess  the 
same  powers  to  obtain  discovery  as  the  Ecclesiastical  Court  did ;  and 
that  such  a  bill  may  be  filed  in  aid  of  proceedings  in  the  Probate  Court.* 

3.  If  the  Court  of  Admiralty,  or  Court  of  Prize,  is  competent  to 
decide  upon  the  subject-matter  of  the  suit,  a  demurrer  will  also  hold. 
Upon  this  principle,  the  Court  of  Chancery  refused  to  interfere,  by 
granting  a  prohibition  against  a  monition  to  bring  in  property  which 
had  been  received  as  a  consignment  to  a  merchant :  Lord  Eldon  hold- 
ing, that  the  Prize  Jurisdiction  extends  to  the  question,  whether  a  per- 
son who  received  and  sold  the  property,  received  it  as  consignee  for 
a  valuable  consideration,  or  as  a  prize  agent,* 

4.  The  Court  of  Bankruptcy  exercises  a  special  jurisdiction  defined 
by  statute  ;  ^  and  any  bill  is  liable  to  demurrer,  the  subject-matter  of 
which  is  within  the  jurisdiction  of  that  Court. ^ 

5.  Where  a  new  mode  of  proceeding  is  provided  by  statute,  and  the 

8  Kemp  V.  Pryor,  7  Ves.  237,  249;  British  v.  Brown,  L.  R.  7  Eq.  185;]  see  also  Wilson 

Empire  Shipping  Company  v.  Somes,  3  K.  &  v.  Wilson,  1  II.  L.  Ca.  538;  5  H.  L.  Ca.  40; 

J.   433;    Athenaeum  Life  Assurance  Society  Evans  f.  Carrington,  IJ.  &  H.  598;  2  De  G., 

V.  Poolev,  3  De  G.  &  J.  294,  299;  Oriental  F.  &  J.  481. 

Bank  v.  Nicholson,  3  Jur.  N.  S.  857,  V.  C.  2  Dunn  v.  Coates,  1  Atk.  288;  Anon.,  2 

S. ;  Croskey  v.  European  and  American  Steam  Ves.  S.  451. 

Shipping  Company,  1  J.  &  H.  108;  Shepard  3  Fuller  «.  Ingram,  5  Jur.  N.  S.  510;  7  AV. 

r.  Brown,  4  Giff.  208:  Frcy  v.  Demarest,   1  R.  302,  V.  C.    W.     [But  it  seems  by  a  later 

C.   E.  Green  (N.  J.),   2-3G,   238;  [Hoggat  v.  decision  that  the  Court  of  Prohatc  possesses  a3 

McCrory,   1  Tenn.  8.]     But  where  a  party  extensive  power  to  compel  discovery  as  the 

has,  under  the   provisions   of  the  Common  Court  of  Chancery.     L.  K.  1  P.  &  D.'47G.l 
Law  Procedure  Act,   1854  (17  &  18  Vic.  c.  ■*  Case  of  the  "Danish  ship  Noysomhed,  7 

125,  §§  83-86),  pleaded  equitable  matter  in  Ves.  593;  see  also  Castelli  v.  Cook,  7  Ilare, 

the  action  at  Law,  he  will  not  be  permitted  to  89;  Jarvis  v.  Chandler,  T.  &  R.  319;  and  see 

apply  subsequently  to  the  Court  of  Chancery  24  &  25  Vic.   c.  10,   Admiralty   Court  Act, 

on  the  same  grounds.     Terrill  r.  Higgs,  1  De  1801;  27  &  28  Vic.  c.  25,  Naval  Prize  Act, 

G.  &  J.  388;  Walker  v.  Micklethwai'te,  1  Dr.  1804. 

&  Sm.  49;  and  see  Evans  v.  Breniridge,  2  K.  5  12  &  13  Vic.  c.  lOG;  17  &  18  Vic.  c.  119; 

&  J.  174,  181;  8  De  G.,  M.  &  G.   100,   109;  24  &  25  Vic.  c.  134. 

Stewart  /'.  Great  Western  Railway  Co.,  2  Dr.  «  Saxton  v.  Davis,  18  Ves.  72,  82;  Preston 

&  Sm.  438;  affirmed  2  De  G.,  .1.  &  S.  319;  v.Wilson,  5  Hare,  185,  193;  Tarleton  «.  Horn- 

Waterlovv  v.  Bacon,  U  R.  2  Eq.  514.  bv,  1   Y.  &  C.  Ex.  172,  188 ;  see  ante,  p.  61 

1  Hunt  V.  Hunt,  [4  De  G.,  F.  &J.  221;  el  seq. 
Williams  v.  Bailey,  L.  R.  2  Eq.  731;  Brown 
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ordinary  mode  of  proceeding  by  bill  is,  either  expressly  or  impliedly, 
taken  awa}',  a  demurrer  will  lie.'  Thus,  a  demurrer  will  lie  to  a  bill  to 
set  aside  an  award  made  under  9  &  10  Will.  III.  c.  15  :  that 
*554  statute  having  excluded  any  jurisdiction,  to  interfere  with  *  the 
enforcement  of  the  award,  but  that  which  is  specially-  provided 
by  the  statute.^ 

(5.  With  respect  to  the  objection,  that  some  other  Court  of  Equity 
has  the  proper  jurisdi<,  tion,^  it  is  to  be  observed  that  the  establishment 
of  Courts  of  Equit}'  has  obtained  throughout  the  whole  system  of  our 
judicial  polit}',  and  that  most  of  the  inferior  branches  of  that  system 
have  their  peculiar  Courts  of  Equity :  the  Court  of  Chancery  assuming 
a  general  jurisdiction,  in  cases  not  within  the  bounds,  or  beyond  the  ' 
powers,  of  inferior  jurisdictions.^  The  principal  of  the  inferior  juris- 
dictions in  England  which  have  cognizance  of  equitable  cases,  are  those 
of  the  counties  palatine  of  Lancaster  and  Durham,*  the  Courts  of  the 
two  Universities  of  Oxford  and  Cambridge,^  the  Courts  of  the  City  of 
London,®  and  the  Stannary  Courts  of  Devon  and  Cornwall,''  and  wher- 
ever it  appears,  on  the  face  of  the  bill,  that  an}'  of  these  Courts  has  the 
proper  jurisdiction,  either  immediately  or  b}'  way  of  appeal,  the  defend- 
ant may  demur  to  the  jurisdiction  of  the  Court  of  Chancery.^  Thus, 
to  a  bill  of  appeal  and  review  of  a  decree  in  the  count}'  palatine  of 
Lancaster,  the  defendant  demurred,  because  on  the  face  of  the  bill,  it 
was  appai-ent  that  the  Court  of  Chancery  had  no  jurisdiction,  and  the 
demurrer  was  allowed.^     Demurrers  of  this  kind,  however,  are  very 

7  See  Parry  v.  Owen,  3  Atk.  7-10;  nnfe,  p.  tutes,  584;  Trower,  480;  and  see  21  &  22  Vic. 
506;  Frev  f .  Demarest,   1  C.   E.  Green  (N.      c.  45. 

J.),  236. "  *  See  3  Bla.  Com.  83;-Geldart's  Civil  Law, 

1  Heming  v.  Swinnerton,  2  Phil.  79 ;  1  C.  1-53 ;  and  the  Oxford  Uuiverssitv  Acts,  17  & 
P.  Coop.  t.  Cott.  38f!;  lOJiir.  907;  Nichollsu.  18  Vic.  c.  81;  18  &  19  Vic  c.  -36;  19  &  20 
Roe,  3  M.  &  K.  431,  442,  overruling  S.  C.  5  Vic.  c.  31;  20  &  21  Vic.  c.  25;  23  &  24  Vic. 
Sim.  156;  Londonderry  and  Eniiiskillen  Rail-  c.  23;  25  &  26  Vic.  c.  20;  and  Cambridge 
way  Company  v.  Leishman,  12  Beav.  423,  University  Act,  22  &  23  Vic.  c.  34,  and  Acts 
429.     As  to  awards,  see  now  17  &  18  Vio.  c.  cited. 

125,  §§  3,  .5-17  ;  and  as  to  the  present  jurisdic-  6  See  Pulling's  Customs  of  London,  Chap, 

tion  of  the  Conrt  of  Chancery  over  awards,  13.     Formerly  the  county  palatine  of  Chester, 

pee  Harding  v.  Wickham,  2 'j.  &    H.    070;  the   principality  of  Wales,   and  the   Cinque 

Smith  f.  Whitmore,  10  .Jur.  N.  S.  65;  12  \V.  Ports   had  Courts  of  equitable   jurisdiction. 

R.  244,  V.  C.  W. ;  10  .Tur.  N.  S.  1190;  13  W.  Ld.  Red.  151;  see  ante,  p.  7  ;  11  Geo.  IV.  &  1 

R.  2,  L.  .1.1. ;  2  De  G.  J.  &S.297;  Wakefield  M'ill.  IV.  c.  70,  §  14;  18  &  19  Vic.  c.  48;  20 

V.  Llanellv  Raihvav  and  Dork  Co.,  3  De  G.,  &  21  Vic.  c.  1. 

J.  &  S.  11;  11  .Jur.  N.  S.  456;  and  see  Kus-  7  it  was  formerly  held,  that  the  Stannary 

sell  on  Arbitration ;  and^pa??.  Chap.  X\^  §  2,  Courts  were  only  Courts  of  Law,  and  not 

Different  Grounds  <f  Pleas ;  Ch.  XLV.  Statu-  Courts  both  of  Law  and  Equity.     Trelawney 

to7'y  Jurisdiction.  ??.  Williams,  2  Vern.  483;  but  see  now  6  &  7 

2  See  Story  Eq.  PI.  §  490;  Ld.  Red.  125,  Will.  IV.  c.  100;  2  &  3  Vic.  c.  58;  18  &  19 
12G;  Mead  r.'Merritt,  2  Paige,  402.  Vic.  c.  32;  Procedure  in  the    Stannaries,  In- 

8  Ixl.  Red.  151.  For  a  Tabular  View  of  all  troductory  Notice;  Trower,  482;  Cox's  In- 
the  Onirts  of  Fxjuitv  in  England  and  Wales,  stitutes,  585. 

and  of  the  Courts  "of  Appeal  therefrom,  see  8  The  County  Courts  have  now  an  equi- 

Troweron  Debtor  and  Creditor,  474-485,  498.  table  jurisdiction. 

4  As  to  the  Court  of  Chancery  of  Lancaster,  'J  .jennet ».  Bishopp,  1  Vern.  184.  By  17  & 

eee  13   &  14  Vic.   c.   43;  17  &  18  Vic.  c.  82.  18   Vic.   c.   82,  the   Lords   .Justices   and   the 

Bv  the  6  &  7  Will.  IV.  c.   19,  an/f,  p.  0,  the  Chancellor  of  the  Duchy  are  created  the  Court 

palatine  jurisdiction  of  the  county  of  Diwham  of  Api)eal  in  Chancery  for  the  county  palat- 

has  been  separated  from  the  bi'shopric,  and  ine;  and  see  13  &  14  Vic.  c.  43;  Trower,  480; 

transferred  to  the  Crown ;  but  the  jurisdiction  Winstauley's  Pra.  Chap.  1. 
of  the  Courts  still  remains.     See  Cox's  Insti- 
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rare  ;  for  the  want  of  jurisdiction  can  liardly  bo  apparent  upon  the  face 
of  the  hill,  at  least  so  conclusively  as  to  deprive  the  Court  of 
Chancery  of  cognizance  of  the  suit:  it  being  *  a  rule  that,  where     •r>.0.'i 
a  Court  is  a  Superior  Court  of  general  jurisdiction,  the  |)resunip- 
tion  will  be  that  nothing  shall  be  intended  to  be  out  of  its  jurisdiction 
that  is  not  shown  and  alleged  to  be  so.^ 

The  general  way  of  objecting  to  the  jurisdiction  of  the  Court  is  by 
plea ;  ^  and  in  Roherdeau  v.  Bous,^  in  which  a  bill  was  (lied  for  delivery 
of  possession  of  lands  in  St.  Christopher's,  Lord  llardwicke  held,  that 
the  objection  that  the  Court  had  no  jurisdiction  over  land  in  that  island, 
although  right  in  principle,  was  irregularly  and  informally  taken  by 
demurrer,  and  should  have  been  pleaded.  Lord  Redesdale,  however, 
appears  to  have  been  of  opinion,  that  the  rule,  that  an  objection  to  the 
jurisdiction  should  be  pleaded,  and  not  be  taken  l)y  demurrer,  can  only 
be  considered  as  referring  to  cases  where  circumstances  may  give  the 
Chancery  jurisdiction,  and  not  to  cases  where  no  circumstance  can  have 
that  effect ;  and  that,  where  all  the  circumstances  which  would  be  requi- 
site in  a  plea  to  show  that  the  Court  has  no  jurisdiction  are  shown  in 
the  bill  a  demurrer  will  lie.*  What  those  circumstances  are,  will  be 
stated  when  we  come  to  treat  of  pleas  to  the  jurisdiction.^  In  the  mean 
time,  it  may  be  observed,  that  if  the  objection  on  the  ground  of  juris- 
diction is  not  taken  in  proper  time,  namely,  either  b}-  demurrer  or  plea, 
before  the  defendant  enters  into  his  defence  at  large,  the  Court  having 
the  general  jurisdiction  will  exercise  it,®  unless  in  cases  where  no  cir- 
cumstances whatever  can  give  the  Court  jurisdiction,  as  in  the  case 
before  put,  of  a  bill  of  appeal  and  review  from  a  decree  in  a  county 

1  Per  Lord  Hardwicke,  in  Earl  of  Derby  50  Ga.  474.  And  where  the  case  is  of  con- 
V.  Duke  of  Athol,  1  Ves.  S.  204.  [Kilcrease  troverted  Jepal  title.  Deery  v.  McClintock, 
V.  Blvthe,  6  Humph.  378.]  31  Wis.  195.]     Where  the  want  of  jurisdic- 

2  Ld.  Red.  15-2;  Bank  of  Bellows  Falls  v.  .  tion  appears  on  the  face  of  the  bill,  advan- 
Rut.  &  Bur.  R  K.  Co.,  2S  Vt.  470;  Fremont  tage  should  be  taken  of  it  by  demurrer, 
r.  Merced  Mining  Co.,  1  McAll.  C.  C.  (Cal.)  Nicholson  v.  Pirn,  5  Oiiio  (N.  S.),  25;  Ken- 
267.  drick  v.  Whitfield,  20  Geo.  .379. 

3  1  Atk.  54-3.  In  ISIas.'^aciiusetts,  there  is  no  jurisdiction 
*  Ld.  Red.  152,  153.     In  the  case  of  Hen-      in  Equity  to  enforce  a  trust  arising  under  the 

derson  v.  Henderson,  3  Hare,  100,  110,  118,  will  of  a  foreigner,  which   has   been  proved 

a  demurrer  was  allowed  on  the  ground   that  and  allowed  in  a  foreign  country  only,  and 

the  whole  of   the  matters  were  in  question  no  certified  coi)y  of  which  has  been  filed   in 

between    the  parlies,  and    might  have  been  the    I'robate   Court  there:    and    the   olijec- 

the  subject  of  adjudication  in  a  suit  before  tion  is  properly  taken  by  demurrer.     Camp- 

the  Supreme  Court  of  Newfoundland.  bell  v.  Wallace,  10  (irav,  162;  Campbell  v. 

5  P(«^,  Chap.  XV.  §  2.  Sheldon,    13    I'ick.   8;    ftLiy   v.    Parker,    12 

6  Livingston  v.  Livingston,  4  John.  Ch.  Pick.  34.  So  in  any  case  where  there  is  no 
2S7;  Underhill  f.  Van  Cortlandt,  2  .lohn.  Ch.  sufficient  ground  shown  for  the  interference 
3G9;  White  v.  Carpenter,  2  Paige,  217:  Bank  of  a  Court  of  Equity.  Foster  v.  Swasey,  2 
of  Bellows  Falls  r.  Rut.  &  Bur.  R.R.  Co.,  28  Wood.  &  M.  217;  Pierpont  v.  Fowl.-,  2 
Vt  470.  Generally,  an  objection  to  the  jur-  Wood.  &  M.  23;  Baker  »;.  Biddle,  1  Bald.  C 
isdiction   cannot    be   taken   at  the   hearing.  C.  411,  412. 

[Cutting  V.    Dana,    10    C.    E.    Green,   265;  In  Maine,  it  is  said,  that,  as  the  Court  has 

Marsh  v.  Haywood,  6  Humph.  110;  .Jones  v.  not  general  but  limited  jurisdiction  in  Equity, 

Keen,  115  Mass.  170;    Wood  v.  Currev,  49  it  is  necessary  that  the  bill  should  show  upon 

Cal.  359  ;  Creely  v.  Bav  State  Brick  (^o.",  103  its  face,  that  "the  Court  has  jurisdiction  of  the 

Mass.  514;  Massachusetts    General  Hospital  subject-matter  complained  of.     This  maybe 

V.  State  Mut.  Life  Ins.   Co.,   4   Gray,    227.  inquired  into  under  a  special  or  general  de- 

But  see  where  there  was  equity  in  the  bill  murrer.     Stephenson  v.  Davis,  50  Maine,  74. 
but  abandoned  at  trial  term.     Rose  v.  West, 
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palatine  ;  in  wliich  case  the  Court  cannot  entertain  the  suit,  even  though 

the  defendant  does  not  object  to  its  deciding  on  the  subject.'' 
*556  *  The  objections  arising  from  the  personal  disability'  of  the 
plaintiff,  have  been  already  discussed.^  All,  therefore,  that  need 
now  be  said  upon  the  subject  is,  that  if  an}-  of  these  incapacities  ap- 
pear upon  the  face  of  the  Inll,  the  defendant  maj'  demur.  So,  also,  he 
may,  if  the  incapacit}*  is  such  only  as  prevents  the  party  from  suing 
alone,  as  in  the  case  of  an  infant  or  a  married  woman,  an  idiot  or  a 
lunatic :  in  which  cases,  if  no  next  friend  or  committee  be  named  in 
the  bill,  a  demurrer  will  lie.^ 

This  ol)jection  extends  to  the  whole  bill ;  ^  and  advantage  maj'  be 
taken  of  it,  as  well  in  the  case  of  a  bill  for  discover}-  merely,  as  in 
the  case  of  a  bill  for  relief:  for  the  defendant,  in  a  bill  for  discover}', 
being  always  entitled  to  costs,  after  a  full  answer,  as  a  matter  of  course, 
would  be  materially  injured  by  being  compelled  to  answer  a  bill  by  per- 
sons whose  property  is  not  at  their  own  disposal,  and  who  are,  there- 
fore, incapable  of  paying  the  costs.* 

We  come  now  to  the  consideration  of  demurrers  arising  upon  objec- 
tions applying  more  specifically  to  the  matter  of  the  bill :  these  may  be 
either :  I.  To  the  substance  ;  or,  II.  To  the  form  in  which  it  is  stated. 

I.  Demurrers  to  the  substance  are:  1.  That  the  plaintiff  has  no  in- 
terest in  the  subject;  2.  That  although  the  plaintiff  has  an  interest  yet 
the  defendant  is  not  answerable  to  him,  but  to  some  other  person ; 
3.  That  the  defendant  has  no  interest;  4.  That  the  plaintiff  is  not  en- 
titled to  the  relief  which  he  has  prayed  ;  5.  That  the  value  of  tlie  sub- 
ject-matter is  beneath  the  dignity  of  the  Court ;  6.  That  the  bill  does 
not  embrace  the  whole  matter ;  7.  That  there  is  a  want  of  proper  par- 
ties ;  8.  That  the  bill  is  multifarious,  and  improperly  confounds  to- 
gether distinct  demands;  9.  That  the  plaintiff s  remedy  is  barred  by 
length  of  time  ;  10.  The  statute  of  frauds  ;  11.  That  it  appears  by  the 
bill,  that  there  is  another  suit  depending  for  the  same  matter.^ 

T  Ld.  Red.  15-3.    [See  Starnes  v.  Newsom,  case  of  equitable  cognizance,  it  is  tlie  duty  of 

1  Tenn.  Ch.  -239,  affirmed  on  appeal.]     In  all  the  Court,  sua  qmnte,  to  recognize  the  fact 

bills  in  Equity  in   the  Courts  of  the  United  and  give  it  effect,  although  the  objection  be 

States,  the  citizenship  sliould  appear  on   the  not    made    by    demurrer,    plea,  or    answer, 

face  of  tiie  bill  to  entitle  the  Court  to  take  Lewis  v.  Cocks,  2-3  Wall.  4G6;  Hipp  v.  IJabin, 

jurisdiction,  otherwise  the  cause  will  be  dis-  19   How.   278.      So  in   Connecticut,  Hine  v. 

missed.      Dodge  v.  Perkins,  4  Mason,  435.  New  Haven,  40  Conn.  478.] 
The  want  of  such  an  averment  may  be  taken  i  Ante,  Chap.  III. 

advantage   of   by  demuiTer;   Story  Eq.  PI.  2  Ante,  Chap.  III.  §§  6,  7.8.     A  married 
§  492;  and  where  the  want  of  jurisdiction  is  woman  niaj-,  however,  under  certain  circum- 
appafent  on   tlie   face   of    the   proceedings,  stances,  sue  without  a  next  friend,  and  an 
from  a  defective  statement  of  the  citizenship  idiot  or  lunatic  by  his  next  friend,  without  a 
of  the  different  parties,  it  is  fatal  atall  times,  committee;  see  ante,  pp.  82,  80,  111.     A  lu- 
and  may  be  insisted  on  by  way  of  motion  or  natic  must  be  made  a  party,  though  his  com- 
otherwise,    in  anj'  stage  of    the  cause,   and  mittee  is  so,  or  a  demurrer  lies.     Harrison  «. 
even    upon    iippeal.       Dodge   v.   Perkins,    4  Rowan,  4  Wash.  C.  C.  202.     But  on   a  de- 
Mason,  437 ;  Binnham  v.  Cabot,  3  Dall,  382  ;  murrer  for  his  omission,  leave  will  be  granted 
Jackson  v.  .\shton,  8  Peters,  148;  Hughes  v.  to  amend.     Berrv  v.  Rogers,  2  B.  Mon.  308. 
Jones,  2  Md.  Ch.    Dec.  178;    Niles   v.  Wil-  3  Gilberts.  Lewis,  1  De  G.,  J.  &  S.  38. 
liams,  24  Conn.  279;    Ketchum  -e.  Driggs,  6            *  See/J0i7,  Chap  XXXI V.  §  2. 
McLean,  13.     [In  the  United  States  Courts,           ^  See  Davis  v.  Hall,  4  Joues  Eq.  403. 
ii  it  appear  on  the  hearing  that  there  is  no 
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1.  In  a  former  section,  in  which  the  matter  of  a  bill  has  been  dis- 
cussed, the  reader's  attention  has  l)een  directed  to  the  necessity  of 
showing  that  the  plaintitt"  has  a  claim  to  the  thing  (UMuandcil,  *  or     *557 
such  an  interest  in  the  subject  as  gives  iiim  a  right  to  institute  a 

suit  concerning  it,^ 

2,  3.  The  same  section  also  exhibits  the  nature  of  the  privity  which 
it  is  necessar}'  the  bill  should  aver  to  be  existing  between  the  plaintiff 
and  defendant,  and  the  api)lication  of  the  rule  which  requires  that  tin- 
bill  should  show  that  the  defendant  has  an  interest  in  the  subject-matter 
of  the  suit.  It  also  points  out  the  exceptions  to  the  rule,  in  certain 
cases  in  which  persons,  who  have  no  interest  in  the  subject-matter,  may 
be  made  parties  for  the  purpose  of  eliciting  discovery  from  them,  and 
in  which  they  are  prevented  from  availing  themselves  of  a  demurrer,  to 
avoid  answering  the  bill.'^ 

4.  It  has  been  before  stated^  as  one  of  the  requisites  to  a  bill,  that 
it  should  pra}'  proper  relief:  to  which  may  be  added,  that  if  for  any 
reason  founded  upon  the  substance  of  the  case,  as  stated  in  the  bill,  the 
plaintiff  is  not  entitled  to  the  I'elief  he  prays,  the  defendant  may  de- 
mur. Many  of  the  grounds  of  demurrer,  already  mentioned,  may  per- 
haps be  referred  to  this  head ;  and  in  every  instance,  if  the  case  stated 
is  such  that,  admitting  the  whole  bill  to  be  true,  the  Court  ought  not  to 
give  the  plaintiff  the  relief  or  assistance  he  requires,  either  in  the  whole 
or  in  part,  the  defect  thus  appearing  on  the  face  of  the  bill  is  a  suffi- 
cient ground  of  demurrer.^ 

It  fs  to  be  observed,  in  this  place,  that  the  question  upon  a  demurrer 
of  this  nature  is,  frequentl}',  not  whether,  upon  the  case  made  by  the 
bill,  the  plaintiff  is  entitled  to  all  the  relief  prayed,  but  whether  he  may, 
under  the  prayer  for  general  relief,  be  entitled  to  some  relief.'^  The 
question,  how  far  the  defects  in  the  relief  prayed  in  the  prayer  for 

1  Ante,  p.  3li:  Atwill  r.  Ferrett,  2  Blatch.  fciidant  in  Iiis  answer  has  demurred  to  the 
C.  C.  3!t;  Haskell  v.  Hilton,  30  Maine,  419;  bill  for  want  of  equity,  he  has  a  riffiit  to 
Ld.  Red.  15-i,  158.  If,  of  several  plaintiffs,  make  a  motion  to  dismiss  on  that  t^round,  at 
some  have  an  interest  in  the  matter  of  the  least  before  the  final  hearing.  Calhoun  v. 
suit,  and  others  have  no  interest  in  it,  but  Powell,  42  Ala.  64.5.  And  see  as  to  a  demur- 
are  merely  the  agents  of  their  co-plaintiffs,  a  rer  in  answer  by  statute.  Harding  v.  Kgin, 
general  demurrer  to  the  whole  bill  is  a  good  2  Tenn.  Ch.  39.  On  a  motion  to  dismiss 
defence.  King  of  Spain  r.  Maciiado,  4  Kuss.  a  bill  for  want  of  equity,  all  amcndal)le  de- 
224;  and  see  Cuff  v.  Platett,  ib.  242;  (Mark-  fects  of  form  are  considered  as  amended, 
son  V.  De  Pevster,  3  Paige,  339;  Dias  v.  Cahala  r.  Monroe,  56  Ala.  303.  Such  a  n>o- 
Bouchaud,  10  Paige,  445.  tion   is    allowed    in    Tennessee    bv   statute. 

2  Ante,  p.  322.  Code,  §  4388;  Quinn  v.  Leake,  1  Tenn.  Ch. 
8  Ante,  pp.  325,  377,  378.                                    67.] 

*  See  Rollins  v.  Forbes,  10  Cal.  299.  A  °  Ante.  p.  378;  Hartley  v.  Russell,  2  S.  & 
demurrer  for  want  of  equity  cannot  be  sus-  S.  244,  253.  A  demurrer  to  the  whole  bill 
tained  unless  the  Court  is  satisfied  that  no  does  not  lie  merely  because  the  prayer  for 
discoverv  or  proof  properlv  called  for  hv,  or  relief  is  too  broail.  AVhitbeck  v.  Edgar,  2 
founded"upon,  the  allegations  in  the  bill,"  can  Barb.  Ch.  100.  [Xor  does  a  demurrer  lie  to 
make  the  subject-matter  of  the  suit  a  proper  a  prayer  for  incidental  relief.  Miller  r.  .lami- 
case  for  equitable  cognizance.  Bleeker  v.  son,  9  C.  E.  Green,  41 ;  Payne  v.  Berry,  3 
Bingham,  3  Paige,  246;  Morton  r.  Grenada  Tenn.  Ch.  154.  Nor  is  it  a  ground  for  demur- 
Academies.  8  Sni.  &  M.  773  ;  Clark  v.  Davis,  rer  that  the  plaintiff  does  not  ask  for  the 
Harring.  Ch.  227;  Dike?'.  Greene,  4  R.  I.  285;  proper  relief,  or  asks  for  inconsistent  relief. 
Sprague  v.  Rhodes,  4  ib.  301.  Connor  v.   Board   of   Education,    10   Minn. 

[By  the  practice  in  Alabama,  where  a  de-  439.] 
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special  relief  may  be  supplied  under  the  prayer  for  general  relief,  which 
forms  part  of  every  bill,  has  been  before  discussed ;  ®  it  is  only  necessary 
now  to  remind  the  reader,  that  such  relief  must  be  consistent  with  the 

special  prayer,  as  well  as  with  the  case  made  by  the  bill. 
*558         *  5.  It  has  been  before  observed,  that  every  bill  must  be  for  a 

matter  of  sufficient  value :  otherwise,  it  will  not  be  consistent 
with  the  dignity  of  the  Court  to  entertain  it.^  The  usual  method  of 
taking  advantage  of  an  objection  of  this  nature  is,  as  we  have  seen,^ 
by  motion  to  take  the  biU  off  the  file.  There  is  no  doubt,  however, 
that  if  the  objection  appears  upon  tlie  face  of  the  bill,  a  demurrer, 
upon  the  ground  of  inadequacy  of  value,  will  be  held  good.^ 

6.  A  bill  must  not  only  be  for  matter  of  a  sufficient  value,  but  it 
must  be  for  the  whole  matter.  It  is  not,  however,  necessary  to  discuss 
here  the  principle  and  application  of  this  rule,  the  reader's  attention 
having  been  ah-eady  fully  called  to  it.*  All  that  need  be  said  is,  that 
if  it  appears  by  the  bill  that  the  object  of  the  suit  does  not  embrace  all 
the  relief  which  the  plaintiff  is  entitled  to  have  against  the  defendant, 
under  the  same  representation  of  facts,  it  wUl  be  liable  to  demurrer, 
unless  it  comes  within  any  of  the  exceptions  before  pointed  out.^ 

7.  The  question :  who  are  the  proper  parties  to  be  brought  before 
the  Court,  for  the  purpose  of  enabling  a  Court  of  Equity  to  do  complete 
justice,  by  deciding  upon  and  settling  the  rights  of  all  persons  inter- 
ested in  the  subject  of  the  suit,  so  as  to  make  the  performance  of  the 
order  of  the  Court  perfectly  safe  to  those  who  are  compelled  to  obey  it, 
and  to  prevent  future  litigation,  has  been  before  so  fully  discussed,^ 
that  nothing  remains  to  be  said  upon  it  here,  further  than  to  remind  the 
reader,  that  wherever  a  want  of  parties  appears  on  the  face  of  a  bill,  it 
is  a  cause  of  demurrer :  "^    unless  a  sufficient  reason  for  not  bringing 

6  Ante,  p.  378.  ham  v.  Clements,  51  Maine,  426,  429;  El- 

1  Ante,  p.  328.  mendorf  v.  Taylor,  10  Wheat.  152;  Crane  v. 

2  Ante,  p.  329.  Deming,  7  Conn.  387 ;    Mitchell   v.    Lenox, 

3  Carr'u.  Inglehart,  3  Ohio  (N.  S.),  457.  2  Paige,  280;  Robinson  v.  Smith,  3  ib.  222. 
If  it  appear  on  the  face  of  the  bill,  that  the  A  demurrer  for  want  of  parties  must  show 
matter  in  dispute,  exclusive  of  costs,  does  not  who  are  the  proper  parties ;  not  indeed  by- 
exceed  the  amount  to  wliii'h  the  jurisdic-  name,  for  that  might  be  impossible;  but  in 
tion  of  the  Court  is  limited,  the  defendant  such  manner  as  to  point  out  to  the  plaintiff 
may  either  demur,  or  move  to  have  the  bill  the  objection  to  his  bill,  and  enable  him  to 
dismissed  with  costs;  or,  if  it  does  not  ap-  amend  bv  adding  the  proper  parties.  Ld. 
pear  on  the  face  of  the  bill,  it  mav  be  pleaded  Red.  180,  181 :  Attorney-General  v.  Poole,  4 
in  bar  of  the  suit.  Smets  j;.  "Williams,  4  M.  &C.  17;  Story  P^q.  PI.  §  543;  ante,  288; 
Paige,  364;  McKlwain  v.  Willis,  3  Paige,  505;  Robinson  v.  Smith,  3  Paige,  222. 

S.  C.  on  Appeal,  9  Wendell,  548 ;  Sclirceppel  It  has,  however,  been  held,  that  upon  a 
V.  Redtield,  5  Paige,  245;  Bradt  v.  Kirk-  demurrer  to  a  bill  for  want  of  equity,  the  objec- 
patrick,  7  Paige,  62.  Bv  "exclusive  of  tion  that  the  bill  is  defective  for  want  of  par- 
costs  "  is  meant  the  co=ts  of  the  suit  in  ties,  mav  well  be  taken.  Vernon  «.  Vernon,  in 
Chancery.  Van  Tvne  v.  Bunce,  1  Edw.  Ch.  Chancefv  (England),  Feb.,  1837,  cited  Story 
583;  see  further,  Moore  v.  Lvttle,  4  John.  Eq.  PI.  §  543  (3d  ed.),  note  (4).  \Aliter,  in 
Ch.  183;  Fullerton  v.  Jackson,  5  ib.  276;  Georgia,  the  non-joinder  of  parties  not  being 
Douw  V.  Sheldon,  2  Paige,  303;  Vredenburg  a  ground  for  a  general  demurrer.  Hund  «. 
V.  Johnson,  1  Hopk.  112 ;  Mitchell  v.  Tighe,  Dexter,  41  Ga.  451.]  So  the  objection  may 
1  Hopk.  119.  be  taken  in  the  same  way,  if  persons  are  im- 

4  A7ite,  p.  3-30.  properly  made  plaintiffs.     Getiiing  v.  Vigur'i, 

5  Ante]  p.  330.  before  the  Vice-Chancellor  of  England,  Nov., 

6  Ante,  Chap.  V. ;  Ld.  Red.  164  et  seq.  1836,  cited  Story  Eq.  PI.  ubi  sup^-a. 

7  Ld.  Red.  180;  Story  Eq.  PI.  §  541;  Farn- 
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them  before  the  Court  is  suggested,  or  unless  the  bill  seeks  a 
discovery  of  the  persons  interested  *  in  the  matter  in  question,  "SSQ 
for  the  purpose  of  making  them  parties  ;  ^  but  it  is  no  answer  to 
a  demm'rer  that  the  addition  of  the  party  would  render  the  bill  multi- 
farious.^ In  consequence  of  the  alterations  in  the  rules  of  the  Court  as 
to  parties,  before  pointed  out,  demurrers  for  want  of  parties  are  now  of 
comparatively  rare  occurrence.® 

8.  The  subject  of  multifariousness  has  been  already  discussed  :,*  and 
it  need  onU'  be  added,  that  a  bill  is  demurrable  on  this  ground ;  and 
that  a  demurrer  for  multifariousness  goes  to  the  whole  bill,  and  it  is  not 
necessary  to  specify  the  particular  parts  of  the  bill  which  are  multifari- 
ous.* 

9.  In  determining  whether  the  length  of  time  which  has  elapsed  since 
the  plaiutitl^'s  claim  arose  is  a  bar  to  the  relief  which  he  asks.  Courts  of 
Equity  have  considered  themselves  bound  by  the  Statute  of  Limitations, 
21  Jac.  I.  c.  16,  as  to  all  legal  titles  and  demands :  although  suits  in 
Equity  are  not  within  the  words  of  that  statute  ;  *  and  as  to  all  equita- 
ble titles  and  demands,  they  act  in  analog}'  to  the  statute.''  The  modern 
Statutes  of  Limitations,^  apply,  for  most  purposes,  to  suits  in  Equity,  as 
well  as  actions  at  Law.  The  objection  of  lapse  of  time  was  formerly 
considered  a  proper  ground  for  a  plea,  and  not  for  a  demurrer ;  ^ 

and  in  Gregor  v.  Molesworth,^"  *  Lord  Hardwicke  refused  to  allow     *o60 


1  Ld.  Red.  180;  ante,  p.  288. 

2  Lumbsden  v.  Eraser,  1  M.  &  C.  589, 
602;  and  as  to  amending  in  such  cases,  see 
S.  C.;  Attorney-General. ».  The  Merchant 
Tailors'  Compauj',  1  M.  &  K.  189,  191,  and 
ante,  p.  289. 

8  For  forms  of  demurrers  for  want  of  par- 
ties, see  2  Van  key.  81 ;  and  post,  Vol.  III. 
In  Way  v.  Bragaw,  1  C.  E.  Green  (N.  J.), 
213,  one  ground  of  demurrer  was  that  the 
bill  should  have  been  for  the  benetit  of  all 
the  creditors  of  the  defendant  jointly  with 
the  plaintiff.  The  Chancellor  said,  ''The 
same  objection  was  raised,  under  similar  cir- 
cumstances, in  Edgell  v.  Haywood,  -3  Atk. 
357.  But  Lord  Hardwicke  said,  '  The  person 
who  first  sues  has  an  advantage  by  his  legal 
diligence  in  all  cases.  The  plaintiff,  by  his 
judgment  and  execution  at  law,  and  by  his 
diligence  in  this  Court,  has  obtained  a  posi- 
tion which  entitles  him  to  priority  over  the 
other  creditors  of  the  debtor.  He  does  not 
stand  jn  the  attitude  of  a  plaintiff  in  an  or- 
dinary creditor's  bill.  It  does  not  appear 
that  "there  is  any  creditor  of  equal  degree 
with  the  plaintiff."'  "  Clarkson  v.  De  Peyster, 
3  Paige,  320;  Parmelee  v.  Egan,  7  Paige, 
610;  Grosvenor  v.  Allen,  9  Paige,  74;  Farn- 
ham  V.  Campbell,  10  Paige,  598. 

4  Ante,  p.  333  et  seq. ;  see  Story  Eq.  PI. 
§§  530-540;  Graves  v.  Fresh,  9  Gill  &  J. 
280  ;  Brvan  v'.  Blvthe,  4  Blackf.  331 ;  Coe  v. 
Turner,  "5  Conn. "86;  Mulock  v.  Mulock,  1 
Edw.  14;  Thurman  v.  Shelton,  10  Ycrger, 
383;  Emans  v.  Emans,  1  .McCarter  (N.  J.), 
114.  A  demurrer  to  a  bill  for  multifarious- 
ness should  be  taken  before  the  case  comes 


to  the  Appellate  Court.    Wellborn  v.  Tiller, 
10  Ala.  305. 

5  East  India  Company  v.  Coles,  3  Swanst. 
142,  n. ;  see  Dimmock  v.  Bixbv,  20  Pick. 
3G8;  Gibbs  v.  Claggett.  2  Gill  &  J.  14;  Bovd 
V.  Hoyt,  5  Paige,  65;  White  v.  White.  5  Gill, 
359.  For  forms  of  demurrers  for  multifarious- 
ness, see  2  Van  Ilev.  79,  80;  and  pust,  Vol. 
III. 

6  Hovenden  v.  Lord  Anneslev,  2  Sch.  & 
Lef.  630,  631 ;  Honv  v.  Hony,  1  S.  &  S.  568, 
580. 

1  See  Bond  v.  Hopkins,  1  Sch.  &  Lef. 
428  ;  Hovenden  v.  Lord  Annesley,  ubi  sup. ; 
Stackhouse  r.  Barnston,  10  Ves.  466;  Ex 
parte  Dewduej',  15  Ves.  496;  Beckford  v. 
Wade,  17  Ves.  96;  Lord  Cholmcndelev  v. 
Lord  Clinton,  2  J.  &  W.  1,  161,  192. 

s  3  &  4  Will.  IV.  cc.  27,  42;  7  Will.  IV. 
&  1  Vic.  c.  28:  19  &  20  Vic.  c.  97,  §§  9,  10. 
11;  23  &  24  Vic.  c.  38,  §  13;  see,  as  to  these 
Acts,  Sugd.  R.  P.  Stat.  Chap.  I. 

8  If  the  lapse  of  the  period  of  limitation 
appears  with  certainty  on  the  face  of  the  bill, 
the  objection  may  be  taken  bv  demurrer 
Deloraiiie  v.  Browne,  3  Bro.  C.  C  (I'erkins's 
ed.)  633,  Mr.  Belt's  note  (1)  436,  Mr.  Eden'.-* 
note  (7),  and  cases  cited;  Wisncr  v.  Barnet, 
4  Wash.  C.  C.  631;  Dunlap  v.  Gibbs,  4 
Yerger,  94;  Foster  v.  Hodgson.  19  Ves.  180; 
Hoare  v.  Peck.  6  Sim.  51  ;  Hardy  f.  Reeves, 
4  Sumner's  >/'es.  466,  note  (6);  Freake  i». 
Craufelt,  3  M.  &  C.  499 ;  Tyson  v.  Pole,  3  Y. 

10  2  Ves.  S.  109  ;  see  also  Aggas  v.  Picker- 
ell.  3  Atk.  225;  Deloraine  v.  Browne,  3  Bro. 
C.  C.  633,  646. 


535 


*561 


DEMURRERS. 


a  demurrer  of  this  nature,  alleging  as  his  reason,  that  several  ex- 
ceptions might  take  it  out  of  the  length  of  time,  as  infancy,  or  cov- 
erture, which  the  party  should  have  the  advantage  of  showing,  but 
which  cauuot  be  done  if  demurred  to.  This,  however,  can  hardly  be  a 
sufficieut  reason  for  the  distinction  in  this  case  between  a  plea  and  a 
demurrer,  as  the  plaintitf,  if  he  has  any  reason  to  allege  to  take  his  case 
out  of  the  bar,  arising  from  the  length  of  time,  should  show  it  bj' 
liis  bill ;  and  it  is  now  clearly  the  rule  of  the  Court,  that  the  Statute 
of  Limitations,  or  objections  in  analog}^  to  it,  upon  the  ground  of 
laches,  may  be  taken  advantage  of  by  wa}-  of  demm-rer,  as  w^ell  as  by 
plea.^ 

"Wliere  there  is  no  positive  limitation  of  time,  the  question  whether 
the  Court  will  interfere  or  not  depends  upon  whether  from  the  facts  of 
the  case,  the  Court  will  infer  acquiescence,  or  confirmation,  or  a  release. 
Such  inference  is  an  inference  of  fact,  and  not  an  inference  of 
*5G1  law,  and  cannot  be  raised  on  demurrer  :  ^  *  because  a  defendant 
has  no  right  to  avail  himself,  by  demurrer,  of  an  inference  of 
fact  upon  matters  on  which  a  jur^-,  in  a  Coui-t  of  Law,  would  collect 


&  C.  266:  Humbert  v.  Rector,  &c.,  Trinity 
Church,  7  Paige,  195;  Van  Honk  v.  Whit- 
lock,  7  Paige,  373;  S.  C.  24  Wend.  587; 
Coster  V.  Murray,  5  John.  Ch.  521 ;  Waller 
V.  Demint,  1  Dana,  92;  see  M'Dowl  v. 
Charles,  6  John.  Ch.  132. 

1  Ld.  Red.  212,  n.  ;  Saunders  v.  Hord,  1 
Ch.  Rep.  18-t;  Jenner  v.  Tracey,  3  P.  Wms. 
287,  n.  ;  Hovenden  v.  Lord  Anueslev,  2  Sch. 
«&  Lef.  607,  637;  Foster  v.  Hodgson", 19  Ves. 
180 ;  Hoare  v.  Peck,  6  Sim.  51  ;  Bampton  v. 
Birchall,  5  Beav.  67,  76;  Prance  i".  Svmpson, 
Kav,  678,  680;  Smith  v.  Fox,  6  Hire,  386, 
391";  Rolfe  v.  Gregory,  8  Jur.  N.  S.  606;  10 
W.  R.  711,  V.  C.  K. ;  see  Marsh  v.  Oliver,  1 
McCarter  (N.  J.),  259;  Acherlej'  v.  Roe,  5 
Sumner's  Ves.  565,  Perkins's  note  (6),  and 
cases  cited,  573,  note  (rt),  and  cases  cited; 
Stockhouse  v.  Barnston,  10  Sumner's  Ves. 
453,  Perkins's  notes  (c)  and  (d),  and  cases 
cited;  Hardy  v.  Reeves,  4  Sumner's  Ves.  465, 
notes  (a)  and  (6) :  Pierson  v.  Uavid,  1  Clarke 
(Iowa),  23;  Sublette  v.  Tinnev,  9  Cal.  428; 
Bangs  V.  Hall,  2  Pick.  (2d  ed.)"372,  note  (1), 
and  cases  cited;  Harris  v.  Mills,  28  111.  44; 
[Henrv  County  v.  Winnebago  Draining  Co., 
52  111. "454;  McClung  y.  Sneed,  3  Head,  219; 
Stout  V.  Seabrook,  3  Stew.  Eq.  187.  Even  in 
cases  of  partnership  account,  if  the  statute 
lias  run  since  the  dissolution.  Noyes  v. 
('rawlev,  10  Ch.  Div.  31;  Dawkins  v.  Lord 
Penriiyn.6  Ch.  Div.  318;  Knox  v.  Gye,  L.  R. 
5  H.  L.  656.].  Ill  Massachusetts,  the  Statute 
of  Limitations  operates,  in  cases  where  it 
applies,  ex  propria  virjore,  in  Equity  as  well 
as  at  Law.  Farnam  v.  Brooks,  9  Pick.  243; 
Johnson  V.  Ames,  11  Pick.  182 ;  Bowman  v. 
Wathen,  1  How.  U.  S.  189.  [So  in  Pennsvl- 
vania.  Bickel's  Appeal,  86  Pa.  St.  204.]  "in 
Kentuckv,  the  Statute  of  Limitations  is  a  bar 
in  Equity.  M'DowcU  v.  Heath,  3  A.  K. 
Marsh.  223;   Beckenridge  v.  Churchill,  3  J. 


J.  Marsh.  15.  It  seems,  however,  that  it 
does  not  appi}'  in  totidem  verbis,  but  has  been 
adopted  as  reasonable  and  consistent.  Crain 
V.  Prather,  4  J.  J.  Marsh.  77.  The  principles 
of  the  Statute  of  Limitations,  as  applied  to 
suits  in  Equity,  are  recognized  by  the  Re- 
vised Statutes  of  New  York.  Before  such 
recognition,  they  received  the  same  applica- 
tion. Kane  v.  Bloodgood,  7  John.  Ch.  90; 
Stafford  v.  Bryan,  1  Paige,  239  ;  Bertine  v. 
Varian,  1  Edw.  Ch.  343 ;  see  2  Rev.  Stat. 
N.  Y.  301;  and  Van  Hook  v.  Whitlock,  3 
Paige,  409.  In  New  York,  aside  from  the 
Revised  Statutes,  the  bar  would  seem  to 
operate  by  tiie  discretion  of  the  Court.  Mur- 
ray V.  Coster,  2  John.  583 ;  Arden  v.  Arden, 
1  John.  Ch.  316.  See  the  same  doctrine  held 
by  Elmendorf  v.  Taylor,  10  Wheat.  152  ;  Coul- 
son  V.  Walton,  9  Peters,  82.  In  Connecticut, 
where  a  delay  has  been  such  as  to  be  a  bar 
at  Law,  it  will  be  so  in  Equity.  Banks  v. 
Judah,  8  Conn.  145.  Tiie  same  principle 
exists  in  the  Courts  of  the  United  States. 
Miller  v.  M'Intvre,  6  Peters,  61.  In  Maine, 
the  Statute  of  "Limitations  operates  on  suits 
in  Equity  as  well  as  on  actions  at  Law. 
Denny  v.  Gilman,  26  Maine,  149,  154;  Chap- 
man V.  Butler,  22  Maine,  191.  Whether  this 
can  apply  to  cases  purely  of  equitable'  juris- 
diction, see  Robinson  v.  Hook,  4  Mason,  150; 
Kane  v.  Bloodgood,  7  John.  Ch.  90;  Bigelow 
V.  Bigelow,  6  Ohio,  97.  In  case  of  a  direct 
trust,  no  length  of  time  bars  the  claim  be- 
tween the  trustee  and  cestui  que  trust.  Cook 
V.  Williams,  1  Green  Ch.  209 ;  Baker  v.  Whit- 
ing, 3  Sumner,  476;  Armstrong  v.  Campbell, 
3  Yergcr,  201 ;  Ovcrstreet  v.^  Bate,  1  J.  J. 
Marsh.  370;  Trecothick  v.  Austin,  4  Mason, 
16,  and  other  cases  cited  in  Perkins's  note 
(b)  to  Acherley  v.  Roe,  5  Sumner's  Ves. 
573. 

2  Cutbbert  v.  Creasy,  6  Mad.  189. 
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matter  of  fact  to  decide  their  verdict,  if  submitted  to  tliom,  or  a  Court 
would  proceed  in  tiae  same  manner  in  E(iuity.* 

10.  The  non-compliance  with  tlie  recpiiremcnts  of  the  Statute  of 
Frauds  may  also  be  a  ground  of  demurrer ;  for  there  can  be  no  doubt 
but  that  a  bill  may  contain  such  statements  as  to  entitle  a  defendant, 
by  general  'demurrer,  to  take  advantage  of  the  want  of  signature  U)  an 
agreement:  because  it  might  appear  clear  that  the  pkuntilf  was  not 
entitled  to  the  relief  he  asked.-  It  is,  however,  more  usual  to  plead 
this  statute,  as  it  is  seldom  that  the  bill  discloses  every  thing  necessary 
for  the  defence.^ 

11.  K  it  appears,  by  the  bill,  that  another  suit  is  pending  relating  to 
the  same  matter,  a  defendant  may  demur.  Such  a  demurrer,  however, 
will  not  hold,  unless  it  appears,  by  the  bill,  that  the  suit  already  de- 
pending will  aftbrd  to  the  plaintiff  the  same  reUef  as  he  would  have  been 
entitled  to  under  the  bill  which  is  the  subject  of  the  demurrer.^ 


1  Ld.  Red.  213.  A  demurrer  would  un- 
doubtedly lie  to  a  bill  for  the  redemption  of  a 
mortgage,  after  a  great  length  of  time  had 
elapsed,  if  the  bill  was  so  framed  as  to  present 
the  objection  without  any  attendant  circum- 
stances to  obviate  it.  ^tory  Eq.  PI.  §  503, 
and  cases  in  note.  As  to  the  length  of  time, 
which  will  bar  a  redemption  of  a  mortgage, 
see  Acherley  v.  Roe,  5  Ves.  573,  Perkins's  note 
(«),  and  cases  cited;  Hardv  v.  Reeves,  i  Ves. 
4fi(),  note  (n) ;  Trash  v.  White,  3  Bro.  C.  C. 
(Perkins's  ed.)  291 ;  note  (a),  and  cases  cited; 
Phillips  V.  Sinclair,  20  Maine,  209. 

In  reference  to  the  length  of  time  which 
will  bar  a  bill  for  an  account,  see  Acherlej'  v. 
Roe,  5  Ves.  565,  Perkins's  note  (6),  and  cases 
cited ;  Stackhouse  v.  Barnston,  10  ib.  453,  note 
(t/),  and  cases  cited. 

[Laches  and  neglect  are  always  discounte- 
nanced in  Equity,  and  will  constitute  a  bar  to 
relief  even  where  there  has  been  fraud.  Brown 
V.  County  of  Buena  Yjsta,  95  U.  S.  157,  citing 
Smith  «."Clay,  Amb.  645.  And  to  let  in  the 
defence  it  is  not  necessary  that  a  foundation 
should  be  laid  by  averment  in  the  answer. 
Sullivan  v.  Portland  &c.  R.  Co.,  94  U.  S.  80G. 
Where  the  lapse  of  time  is  suflicient  to  raise 
the  presumption  of  the  payment  of  a  judgment 
on  wiiich  the  bill  is  based",  a  demurrer  will  lie. 
P.ird  V.  Inslee,  8  C.  E.  Green,  363;  Harris  v. 
Vaughn,  2  Tenn.  Ch.  487.  And  although 
the  defence  of  the  Statute  of  Limitations  may 
be  made  by  demurrer,  plea,  or  answer,  it  must 
be  somewhere  set  up  in  the  pleadings,  or  it 
will  not  avail.  Kuckman  v.  Decker,  8  C.  E. 
(ireen,  283;  Graham  v.  Nelson,  5  Humph. 
605 ;  Merriman  v.  Cannovan,  1  Leg.  Rep.  04. 
But  if  made  by  demurrer  which  is  overruled, 
it  may  be  again  set  up  by  answer,  and  the 
Court  will  sustain  it  on  the  final  hearing,  if  of 
opinion  that  the  defence  .•should  have  been 
allowed  on  demurrer.  Bolton  v.  Dickens,  2 
('ent.  L.  J.  477,  a  decision  of  Chancellor  Mor- 
gan of  Memphis.  And  tiie  defendant  may 
avail  iiimselfof  the  Statute  of  Limitations  by 
demurrer,  as  well  where  the  remedy  alone  is 
barred,  leaving  the  right  intact,  as  where  the 


right  is  itself  extingui.shed  by  lapse  of  time. 
Wyatt  V.  Luton,  10  Heisk.  458.1 

-  Per  Lord  Langdale  in  Field  v.  Hutchin- 
son, 1  Beav.  600 ;  3  Jur.  792 ;  see  also  Howard 
V.  Okeover,  3  Swanst.  421,  n. ;  Barkworth  v. 
Young,  4  Drew.  1 ;  Wood  v.  Jlidglev,  5  De 
G.,  M.  &  G.  41 ;  Middlebrook  v.  Bromlev,  9 
Jur.  N.  S.  614;  11  W.  R.  712,  V.  C.K.; 
Daviesr.  Ottv,  33  Beav.  540;  2  De  G.,  .J.  & 
S.  238;  [Heard  v.  Pillev,  L.  R.  4  Ch.  App. 
548;  Dolling  v.  Evans,  15  W.  R.  394.  It  has 
been  intimated  that  a  defence  founded  on  the 
Statute  of  Frauds  cannot  now,  under  the  Rules 
of  Court  of  1875,  Order  19.  Rule  23,  be  raised 
by  demurrer.  Catlin  v.  King,  5  Ch.  Div. 
660;]  Meach  v.  Stone,  1  D.  Chip.  182.  In  a 
suit  for  specific  performance  of  a  contract  in 
relation  to  laud,  if  the  agreement  appears  in 
the  bill  to  be  oral,  and  no  facts  are  alleged  to 
take  the  case  out  of  the  Statute  of  Frauds,  the 
defendant  may  demur  to  the  bill.  Cozine  v. 
Graham,  2  Paige,  177 ;  Walker  v.  Locke,  5 
Cush.  90,  93  ;  [Slack  v.  Black,  109  Mass.  496; 
Ahrend  v.  Odiorne,  118  JIass.  268;  Macey  v. 
Childress,  2  Tenn.  Ch.  438.]  But  if  the  agree- 
ment does  not  appear  in  the  bill  to  be  oral, 
the  proper  course  to  take  advantage  of  the 
Statute  of  Frauds  is  by  plea  or  answer. 
Cranston  v.  Smith,  6  R.  I.  231 ;  Dudley  v. 
Bachelder,  53  JIaine,  403,  406.  If  it  is  stated 
generally  in  a  bill  that  an  agreement  or  con- 
tract was  made,  the  Court  will  presume  it  was 
a  legal  contract  until  the  contrary  apjjcars ; 
and  the  defendant  must  either  plead  tlie  fact, 
that  it  was  not  in  writing,  or  insist  upon  that 
defence  in  his  answer.  Dudley  v.  Bachelder, 
53  Maine,  403,  406;  Farnham  i'.  Clements,  51 
Maine,  426.  [Ante,  365,  n.  3;  infra,  655,  n.  9.] 

3  For  form  of  demurrer  see  Vol.  III. 

*  Law  V.  Rigbv,  4  Bro.  C.  C.  60,  63;  see 
also  Peareth  v.  Peareth,  John.  58;  Singleton 
V.  Sehvvn,  9  Jur.  N.  S.  1149;  12  W.  R.  98, 
V.  C.  \V.  As  to  demurrers  on  the  ground  of 
res  judicata,  see  Waine  v.  Crocker,  10  W.  R. 
204,  L.  JJ.;  3  De  G.,  F.  c^J.  421;  [Ivuiglit  w 
Atkisson,  2  Tenn.  Ch.  387.] 
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•562  DEMURRERS. 

II.  The  grounds  upon  which  a  bill  may  be  demuiTed  to,  bj^  reason  of 
a  deficienc}^  in  matters  of  form,  are,  as  we  have  seen,  as  follows.^ 
*562  1.  Because  the  plaintiff"s  place  of  abode  is  not  stated.®  *  2.  Be- 
cause the  facts  essential  to  the  plaintiff's  right,  and  within  his 
own  knowledge,  are  not  alleged  positivel}-.-'  3.  Because  the  bill  is 
deficient  in  certaint}'.^  4.  Because  the  plaintiff  does  not,  by  his  bill, 
offer  to  do  equity  where  the  rules  of  the  Court  require  that  he  should  do 
so ;  ^  or  to  waive  penalties  or  forfeitures,  where  the  plaintiff  is  in  a 
situation  to  make  such  w^aiver.^  To  these  may  be  added  :  o.  The  want 
of  counsel's  signature  to  the  bill ;  ^  and  6.  The  absence  of  the  proper 
affidavit,  in  those  cases  in  which  the  rules  of  the  Court  requh-e  that  the 
plaintiff's  biU  should  be  accompanied  by  one.® 

The  gi-ouuds  of  demurrer  before  pointed  out  apply  to  the  relief  prayed 
by  the  bill,  and  not  to  the  discover^',  further  than  as  it  is  incidental  to 
the  rehef.''  It  has,  however,  been  stated®  that  there  are  cases  in  which 
a  defendant  maj-  demiu'  to  the  discovery  sought  by  the  bill :  although 
such  demuiTer  wUl  not  extend  to  preclude  the  plaintiff  from  having  the 
relief  prayed,  provided  he  can  establish  his  right  to  it  by  other  means 
than  a  discover}'  from  the  defendant  himself. 

In  consequence  of  the  changes  which  have  taken  place  in  the  practice 
of  the  Coui't  of  Chancery,  demurrers  to  discovery  are  now  of  rare  occur- 
rence (the  objection  being  almost  alwaj-s  taken  by  answer)  ;  ^  but  in  de- 
termining the  question  whether  a  party  is  bound  to  give  the  discovery 
sought  b}'  the  other  side,  the  Court  is  guided  by  the  same  rules  as  it 
formerly  acted  on  in  allowing  or  overruling  demm'rers  to  discovery. 
These  rules  (which  we  shall  now  proceed  to  consider) ,  therefore,  still 
remain  of  importance. 

Demurrers  to  discovery  maj-  be  arranged  under  the  following  heads  :  ^° 
I.  That  the  discovery  ma}-  subject  the  defendant  to  pains  and  penalties, 
or  to  some  forfeiture,  or  something  in  the  nature  of  forfeiture.     II. 


6  Story  Eq.  PI.  §§  528,  529,  and  notes;  Ld.  but  that  it  is  a  fit  subject  for  a  motion  to  take 

Red.  206.     A  demun-er  will  not  hold  to  an  ir-  the  bill  from  the  files  of  the  Court, 
regularity  of  practice  in  regard  to  the  bringing  6  Jh.  p.  gijO;  Gove  v.  Pettis,  4  Sandf.  Ch. 

or  tiling  of  a  bill,  suggesting  matters  of  fact  403.     The  defendant  is  not  bound  to  look  be- 

which  do  not  otherwise  appear  by  the  bill.  yond  the  copy  of  the  bill,  which  is  served  on 

Tallmadge  v.  Lovett,  3  Edw.  Ch.  563.  his  solicitor;  and  if  that  does  not  contain  the 

6  Ante,  p.  357 ;  The  Winnipiseogee  Lake  requisite  affidavit  or  verification  to  give  the 

Co.  V.  Young,  40  N.  H.  42;  see  Howe  v.  Har-  Court  jurisdiction  of  the  case,  he  nuiy  demur 

vey,  8  Paige,  73.     It  is  not  a  ground  of  de-  to  the  bill  on  that  ground.    Lansing'u.  Pine, 

murrer  that  the  plaintiff  omits  to  state  his  4  Paige,  364. 

occupation,    or  addition.     Gove  v.  Pettis,  4  ^  A  demurrer  will  be  allowed  to  a  bill  of 

Sandf.  Ch.  403.  discovery  in  aid  of  the  defence  to  a  suit  in  a 

1  Ante,  p.  360;  on  this  head,  sec  Smith  v.  foreign  Court.  Bent  v.  Young,  9  Sim.  180; 
Kay,  7  H.  L.  Ca.  750,  which  decided  that  the  but  see  contra,  Mitchell  v.  Smith,  1  Paige, 
point  must  be  raised  on  demurrer.  287;  sec  post.  Bills  <f  Discovery. 

2  Ante,  pp.  .308,  371,  372.  8  Ante,  p.  548 ;  see  Metier  v.  Metier,  3  C. 
8  Ante,  p.  385.  E.  Green  (N.  J.),  270;  S.  C.  4  C.  E.  Green 
*  Ante,  pp.  386,  387.  (N.  J.),  457. 

6  Ante,   p.  312;  see    Graham  v.   Elmore,  9  Ord.    XV.   4;   see  post,    Chap.   XVII., 

Harring.  Ch.  265.     But  in  Gove  v.  Pettis,  4  Answers,  and  see  15  &,  16  Vic.  c.  86,  §§  10, 

Sandf.  Ch.  403,  it  was  held,  that  a  demurrer  12. 

could  not  be  taken  for  an  omission  of  the  sig-  i"  For  form  of  demurrer  to  discovery,  see 

nature  of  the  solicitor  or  counsel  to  the  bill.  Vol.  III. 
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DIFFERENT  GROUNDS   OF  DEMURRER.  *5QZ 

That,  in  conscience,  tlie  defendant's  right  is  equal  to  the  plain- 
tifT's.  III.  That  the  discovery  sought  is  iuiniaterial  *  to  the  'oCS 
relief  pra^'cd.  IV.  That  the  discovery  would  be  a  breach  of 
pi'ofessional  confidence.  V.  That  the  discovery  relates  onl}'  to  the 
defendant's  case.  VI.  That  a  third  party  has  an  interest  in  the  dis- 
covery, and  ought  not  to  be  prejudiced.  VII.  That  the  discovery 
tnight  be  injurious  to  public  interests. 

I.  We  have  before  seen,  that  in  cases  where  the  plaintiff  is  the  person 
who  is  entitled  to  the  advantage  of  the  penalty,  or  of  the  forfeiture,  to 
which  the  defendant  would  render  himself  hable  by  making  the  dis- 
cover}^ sought,  he  may  obviate  a  demurrer  by  expressly  waiving  hi3 
right  to  the  penalt}'  or  forfeitm-e  in  his  bill :  ^  the  effect  of  which  waiver 
is,  to  enable  the  defendant,  in  case  the  plaintiff  should  sue  him  for  the 
penalt}',  or  endeavor  to  take  advantage  of  the  forfeiture,  to  appl}'  to  the 
Court  for  an  injunction  to  restrain  him  from  proceeding.-  But  where 
the  forfeitm*e  or  penalty  is  not  of  such  a  natm'e  that  the  plaintiff  can, 
by  waiver,  relieve  the  defendant  from  the  consequence  of  his  discovery, 
a  demurrer  wUl  hold,^  for  it  is  a  general  rule,  that  no  one  is  bound  to 
answer  so  as  to  subject  himself  to  punishment,  in  whatever  manner  that 
punishment  may  arise,  or  whatever  may  be  the  nature  of  that  punish- 
ment :  whether  it  arises  by  the  Ecclesiastical  Law,  or  b}^  the  law  of  the 
land.*  This  rule  is  not  confined  to  cases  in  which  the  discovery  must 
necessarily  subject  the  defendant  to  pains  and  penalties,  but  it  extends 
to  cases  where  it  may  do  so.^  If,  therefore,  a  bill  alleges  any  thing 
which,  if  confessed  by  the  answer,  may  subject  the  defendant  to  a 
criminal  prosecution,®  or  to  any  particular  penalties,  as  maintenance,'' 
champerty,^  simony,®  or  subornation  of  perjury, ^°  the  defendant  may 

1  Ante,  pp.  386,  387,  and  note.  2  Y.  &  J.  183 ;  Waters  v.  Earl  of  Shaftesbury, 

2  Ante,  p:  387.  12  -Jur.  N.  S.  3;  U  W.  K.  259,  V.  C.  S. 

3  Storv  Eq.  PI.  §  575 ;  March  v.  Davison,  T  Penrice  v.  Parker,  Rept.  t.  Fiiuh.  75 ; 
9  Paige,  580;  Ld.  Red.  194,  195;  2  Story  E(i.  Sharp  v.  Carter,  3  P.  Wms.  375;  Wallis  v. 
Jur.  §  1494.  Duke  of  Portland,   3   Ves.  494;  alTinned  by 

4  Brownsword  v.  Edwards,  2  Ves.  S.  243,  H.  L.  ib.  7G1;  Mayor  of  London  c.  Ainsley, 
245;  Harrison  v.  Southcote,  1  Atk.  528,  539;  1  Anst.  158;  Scott  t>.  Miller,  Johns.  220,  328; 
see  also  Parkhurst  ».  Lowtcn,  2  Swanst.  214;  5  Jur.  N.  S.  858. 

Hare  on  Discovery,  131,  132,  where  the  »  Hartley  v.  Russell,  2  S.  &  S.  244,  252. 
cases  are  classed;"  Brownell  v.  Curtis,  10  [An  agreement  to  defray  the  expenses  of 
Paif^e,  213  ;  Livingston  v.  Harris,  3  Paige,  a  suit  in  which  he  has  no  interest  is  champer- 
528t  Patterson  v.  Patterson,  1  Havw.  167  ;  tous.  Hayney  v.  Coyne,  10  Heisk.  339.  lUit 
Wol-f  V.  Wolf,  2  Har.  &  G.  382;  Lambert.  «.  an  attorney's  engagement  to  render  services 
People  9  Cowen,  578;  Northup  ?;.  Hatch,  6  in  the  prosecution  of  a  suit,  in  consideration 
Conn.  :!Gl;Leggett  v.  Postlev,  2  Paige,  599;  of  receiving  a  .share  of  the  property  re- 
United  States  r.^Twentv-Eight  Packages,  &c.,  covered,  is  not.  Duke  v.  Harper,  2  Mo.  App. 
Gilpin,  300;  Butler  v.'  Catlin,  1  Root,  310;  1;  S.  C.  on  appeal,  66  Mo.  51.  And  see,  for 
Leigh  J'.  Everhart,  4  ]\Ionroe,  381;  Ocean  Ins.  recent  rulings  on  champerty,  Coughlin  v.  N. 
Co.  t;.  Field,  2  Story,  59 ;  Adams  v.  Porter,  1  Y.  Cent.,  &c.  R.  Co.,  71  N.  1 .  445 ;  Adye  v. 
Cush  170  Hanna,  47  Iowa,  364;  Schomp  v.  Sclicnk,  40 
But  a  party  is  bound  to  make  discoverv,  N.  J.  Law,  195 ;  Kennedy  v.  IJrown.  13  C. 
although  his  answer  mav  subject  him  to  the  B.  N.  S.  677;  McPherson  i-.  Cox,  JO  U.  S. 
loss  of  legal  interest,  tavlor  v.  Mitchell,  1  404;  Coondoo  v.  Mookerjee,  2  App.  (as.  186. 
How.  (Jliss.)  596.             '  »  Attorney-General  v.    Sudel,    j  r'-'*^-  }^Q- 

5  Harrison  v.  Southcote,  1  Atk.  539.  214;  Parkhurst  v.  Lowten,  1  ^If  •  39}-  fOl- 

6  East  India  Company  v.  Campbel.  1  Ves.  w  Selby  v.  Crew,  2  Anst.  .504;  Baker  v. 
S.  246;  Chetwvnd  v.  Liiidon,  2  Ves.  S.  450;  Pritchard,  2  Atk.  389;  as  to  discovering  re- 
Cartwrightw.  Green,  8  Ves.  405;  Claridge  v.  turns  made  to  Income  Tax  t  ommissionere, 
Hoare,  14  Ves.  59,  65 ;  Maccallum  v.  Turton,  see  Mitchell  v.  Koeckcr,  11  Beav.  380. 
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*565  DEMURRERS. 

*564  object  to  the  discovery."  In  the  application  *  of  this  prin- 
ciple it  has  been  held,  that  a  married  woman  will  not  be  com- 
pelled to  answer  a  bill  which  would  subject  her  husband  to  a  charge  of 
felony.^ 

It  is  not  necessary  to  the  validity  of  an  objection  of  this  nature,  that 
the  facts  inquu-ed  after  should  have  an  immediate  tendency  to  criminate 
the  defendant ;  he  may  equally  object  to  answering  the  circumstances, 
though  they  have  not  such  an  immediate  tendency,^  This  was  very 
clearly  laid  down  by  Lord  Eldon,  in  Paxton  v.  Douglas,^  in  which  his 
Lordship  said,  "In  no  stage  of  the  proceedings  in  this  Court  can  a 
party  be  compelled  to  answer  any  question,  accusing  himself,  or  any 
one  in  a  series  of  questions  that  has  a  tendency  to  that  effect :  the  rule 
in  these  cases  being,  that  he  is  at  liberty  to  protect  himself  against 
answering,  not  only  the  dh-ect  question,  whether  he  did  what  was  illegal, 
but  also  every  question  fairly  appearing  to  be  put  with  the  \\e^\  of 
di-awing  from  him  an  answer  containing  nothing  to  affect  him,  except  as 
it  is  one  link  in  a  chain  of  proof  that  is  to  affect  him." 

It  results  from  the  principle  above  laid  down,  that  a  defendant  is  not 
bound  to  make  any  discovery  which  may  tend  to  show  himself  to  have 
been  guilty  of  any  moral  turpitude,  which  may  expose  him  to  ecclesias- 
tical censure ;  thus,  it  has  been  held,  that  a  defendant  is  not  bound  to 
discover  whether  a  chUd  was  born  out  of  lawful  wedlock  ;  *  nor  is  an 
unman-ied  woman  bound  to  discover  whether  she  and  the  plaintifT 
*565     cohabited  together.^     It  has  been  *  held,  however,  that  a  woman 

11  In  LiTinicston  v.  Tompkins,  3  John.  Ch.  &  C.  573 ;  Ocean  Ins.  Co.  v.  Fields,  2  Stor>^, 

452,  it  is  said'that  "tliere  are  numerous  cases  59;  Bishop  of  London  v.  Fythche,  1   Bro.  C. 

establishing  the  rule  that  no  one  is  bound  to  C.  (Perkins's  ed.)  96.  and  notes;  Adams  v. 

answer  so  as  to  subject  himself,  either  direct-  Porter,  1  Cush.  170;  Marsh «.  Marsh,  IC.  E. 

Iv  or  eventually,  to  a  forfeiture  or  penalty,  or  Green  (N.  J.),  391,  397. 

a'ny  thing  in  tlie  nature  of  a  forfeiture  or  In  case  of  witnesses,  it  is  said  that '  manj' 

penalty."     See  the  cases  there  cited ;   Story  links  frequently  compose  that  chain  of  testi- 

Eq.  PI.  §  583;  Northup  v.    Hatch,    6   Conii.  monv,  which  is  necessary  to  convict  an  indi- 

361 ;  Skinner  f.  Judson,   8  Conn.  528;  Wolf  vidual  of  a  crime,  but  no  witness  is  compella- 

«.  Wolf,  2  Harr.  &  G.  382 ;  Livingston  v.  Har-  ble    to  furnish    any    one  of    them    against 

ris,  3  Paige,  528;  United  States   v.  Twentv-  himself."     Marshall  C.  J.,   1   Burr's  Trial, 

Eight  Packages,  Gilpin,  306.     The  objection  244;  The  People  v.  Mather,  4  Wend.   229; 

by  the   defendants,    who   were   officers   of  a  Southard  v.  Kexford,  6  Cowen,  254 ;  Bclleu- 

corporation,  that  a  discovery  of  the  matters  ger  r.  The  People,  8  Wend.  595;  Story  Eq. 

Btated  in  the  bill  may  subject  the  corporation  PI.  §  553;  see  post,  p.  579,  n.  5. 

to  a  forfeiture  of  its"^  charter,  is  not  sufficient  3  19  Yes.  225,  227;  and  see  Maccallum  v. 

to  support  a  general  demurrer  to  the  relief  as  Turton,    and   Claridge   n.    Hoare,  vbb  sup.  ; 

\\'-\\  as  to  the  discovery  sought  by  the  bill.  Thorpe  v.  Macauley,  5  Mad.  218,  229. 

R  binson  v.  Smith,  3  P'aige,  222.  ^  Attorney-General  v.  Duplessis,  Parker, 

1  Cartwright  1;.   Green,  8  Ves.  405,   410 ;  163.     As  to  proof  of  non-access  and  how  far 

ante  p.  184,  Story  Eq.  PI.  §  519.  parents  can  bastardize  their  issue,  .«ee  Anon. 

2 'East  India  Company    «.   Campbel,    nhi  v.  Anon,  22  Beav.  481 ;  23  Beav.  273  ;  Legge 

sup.;  see  also  Lee  v.  Read,  5  Beav.  381,  386.  v.  Edmonds,  25  L.  J.  Ch.  125,    V._^  C.   W.; 

A  defendant  will  not  be  compelled  to  discover  Plowes  e.  Bossey,  2  Dr.  &  Sm.  145;  8  Jur. 

that,  which,  if  answered,  would  tend  to  sub-  N.  S.  352;  [Re  Rideout,  L.  R.  10   Eq.  541; 

ject  him  to  a  penalty  or  punishment,  or  which  Cannon  v.  Cannon,    7   Humph.    410;]    and 

might  lead  to  a  criminal   accusation,  or  to  other   cases   collected   in   Taylor    on    Evid. 

ecclesiastical  censure.     Thorpe  v.  Macaulev,  §  868. 

5  Mad.  229  ;  Maccallum  «.  Turton,  2  Y.  &  J.  5  Franco  v.  Bolton,  3  Ves.  368,  371,  372; 

138 ;  Leggett  v.  Postlev,  2  Paige,   599 ;  Pat-  see  on  this  subject  Benyon  v.  Nettleford,  3 

terson  u.   Patterson,  I'Havw.  168;  Wolf  v.  M'N.  &  G  94,  and  the  cases  collected  in  the 

Wolf,  2  Harr.  &  G.  382;  M'Intyre  v.  Man-  note,  ib.  100. 
cius,  15  John,  592;  Sloman  v.  ivclley,  3  Y. 
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is  bound  to  discover  where  her  child  was  born,  though  it  might  tend 
to  show  the  child  to  be  an  alien. ^  It  has  also  been  held,  tluit  tliijii->h 
parties  may  demur  to  any  thing  which  may  expose  them  to  eccle- 
siastical censure,  a  defendant  cannot  protect  himself  from  discovery 
whether  he  has  or  has  not  a  legitimate  son  ;  "^  and  it  is  to  be  observed, 
that  the  objection  to  answering  upon  the  ground  that  the  answer  might 
show  a  defendant  to  be  guilty  of  moral  turpitude,  appears  to  be  confined 
to  those  cases  where  the  moral  turpitude  is  of  such  a  nature  as  would  lay 
the  party  open  to  proceedings  in  the  Ecclesiastical  or  other  Courts.  In 
other  cases,  a  defendant  is  bound  to  answer  fully,  notwithstanding  his 
answer  may  cast  a  very  great  degree  of  reflection  on  his  moral  char- 
acter ;  ^  or  may  render  him  liable  for  fraudulent  dealings  ;  ^  therefore, 
where  a  defendant  demurred  to  such  part  of  the  bill  as  sought  a  dis- 
covery from  her,  as  to  a  conspiracy  or  attempt  to  set  up  a  bastard 
child,  which  she  pretended  to  have  by  a  person  who  kept  her,  and  was 
desirous  to  have  a  child  by  her,  the  demurrer  was  overruled  :  ^  because 
the  conspiracy,  or  attempt  to  set  up  the  bastard,  not  being  alleged  to 
have  been  for  the  purpose  of  defeating  the  heir,  was  not  of  itself  an 
oflTence. 

Where  the  discovery  might  subject  a  defendant  to  penalties  to  which 
the  plaintiff  is  not  entitled,  and  which  he  consequently  cannot  waive, 
3-et,  if  the  defendant  has  expressly  covenanted  not  to  plead  or  demur 
to  the  discovery  sought,  he  will  be  compelled  to  answer."^  And  where  a 
person,  by  his  own  agreement,  subjects  himself  to  a  payment,  in  the 
nature  of  a  penalty,  if  he  does  a  particular  act,  a  demurrer  to  a  dis- 
cover}' of  that  act  will  not  hold ;  ^  thus,  where  a  lessee  covenanted  not 
to  dig  loam,  with  a  proviso  that,  if  he  did,  he  should  pay  to  the  lessor 
20s.  a  cart  load,  and  he  afterwards  dug  great  quantities  :  upon  a  bill 
being  filed  bj^  the  lessor  for  a  discovery  of  the  quantities,  waiving  an}' 
possible  forfeiture,  a  demurrer  by  the  lessee,  because  the  discovery 
might  subject  him  to  a  pa^-ment  by  wa}'  of  penaltj-,  was  overruled.* 
Upon  the  same  principle,  where  servants  to  a  companj^  bind  themselves 
to  pay  a  specified  sum,  in  case  of  a  bi-each  of  the  regulations  of 
their  service,  the}'  cannot  protect  themselves  from  *  answering,  *56G 
as  to  breaches,  because  they  would  be  subject  to  a  penalty.^ 

Upon  the  principle  that  the  Court  will  not  allow  a  man  to  contradict 
what  he  has,  either  by  his  actions  or  express  words,  asserted,  it  has 

1  Attorn ej'-Gen era!  v.  Duplessis,  uhisup.;  ^  Clietwynd  v.  Lindon,  2  Ves.  S.  450. 

see  Storv  Eq.  PI.  §  58G  and  note.  ^  South  Sea  Company  v.  Biimstcd,  1  Eq. 

2  Fin'ch  V.  Finch,  2  Ves.  S.  491,  493.  Ca.  Ab.  77,  pi.  Ki;  East  India  Company  v. 

3  Per  Lord  Eldon,  in  Parkhurstr.  Lowten,  Atkins,  cited  ibid.  ;  1  Stra.  168;  Paxtou  v. 
1  Mer.  400.     A  party  may  be  compelled  to  Douijias,  IG  Ves.  239. 

make  discover}' of  any  act'of  moral  turpitude,  '  Ld.   lied.    195;  Moi-se  v.  Duckworth,  2 

which  does  not  amount  to  a  public  offence  or  Vern.  443  ;  East  India  Company  v.  Neave,  5 

an  indictable  crime.     Story  Eq.   PI.  §§  595,  Ves.  173,  185. 

596;  Hare  Discov.  142;  Macaulev  u.  Shack-  »  ]j\.  Red.  105,  196. 

well,  1  Bligh,  N.  S.  121;  S.  C.  2"  Russ.  550,  i  African  Company   v.    Parish,  2   Vern. 

note;  Glynn  w.  Houston,  1  Keen,  229.  244;   East  India   Company   v.   Neave,    ubi 

*  G'lrtside  v.  Outram,  3  Jur.  N.  S.  39,  V.  sup. 
C.  W. 
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been  held,  that  a  person  who  represents  himself  to  be  a  broker  of  the 
cit3'  of  London,  and  is  emplo^-ed  in  that  character,  cannot  afterwards 
protect  himself  from  discovery  on  the  ground  that  he  was  not  licensed 
to  act  as  broker,  and  that,  by  answering,  he  may  expose  himself  to 
penalties. - 

It  AYOuld  appear,  that  where  a  defendant  is  entitled  to  the  protection 
of  the  Court  against  a  discover}',  tending  to  establish  a  criminal  charge, 
he  cannot  deprive  himself  of  the  benefit  of  it  by  any  agreement  what- 
ever.^ 

The  rule  that  a  defendant  is  not  bound  to  answer,  in  cases  which  may 
subject  him  to  punishment  or  penalties,  appears  to  be  liable  to  modifi- 
cation, in  some  cases,  where  the  facts  chai-ged  in  the  bill  would  amount 
to  conspirac}' ;  *  and  also,  in  certain  cases  where  the  defendants  would 
appear  to  be  guilty  of  fraud,  or  of  publishing  a  libel  which  might  be  the 
subject  of  indictment,^  as  in  the  cases  mentioned  b}'  Lord  Eldon,  in 
Macaulay  v.  S/iackell,'^  as  having  frequently  occurred  in  the  Court  of 
Exchequer,  in  which  it  was  the  practice  of  underwriters,  where  policies 
of  insurance  were  found  to  be  affected  with  gross  frauds,  to  bring  the 
parties  into  Court,  and  compel  them  to  answer,  b}'  stating  in  their  bills 
frauds  which  would  have  been  indictable. 

It  ma}'  be  mentioned  here  that  the  Legislature  has,  in  some  cases,  ex- 
pressly provided,  that  parties  to  transactions  rendered  illegal  by  statute, 
shall  be  compelled  to  answer  bills  in  Equity  for  the  discovery  of  such 
transactions ;  in  such  cases,  of  course,  the  defendant  cannot  protect 
himself  from  the  discovery  required,  on  the  ground  that  it  will  render 
him  liable  to  the  penalties  imposed  by  the  statute  itself.''  Thus, 
*5G7  trustees  and  other  persons  who  are  *  liable  to  a  criminal  prose- 
cution for  the  fraudulent  misapplication  of  moneys  intrusted  to 
them,  are,  nevertheless,  bound  to  give  discovery,  in  answer  to  a  bill  in 
Equity.^  So,  also  a  person  infringing  a  trade-mark,  though  liable  to 
prosecution,  must  give  discovery  in  Equity.^ 

2  Green  v.  Weaver,  1  Sim.  404,  432  ;  Rob-  6  i  Bligh,  N.  S.  96. 

inson  i-.  Kitchin,  21  Beav.  365;  2  Jur.  N.  S.  ^  See  pout,  p.  579,  n.  5.     The  New  York 

57;  ib.  294;  8  De  G.,  M.  &  G.  88;  see  Story  Revised  Statutes,  and  a  statute  passed  since, 

Eq.  PI.  §  589.  have  provisions  which  compel  a  defendant  to 

3  Lea  V.  Reed,  5  Beav.  381,  385.  Thisap-  malve  a  discovery  in  many  cases  where  crimi- 
pears  to  be  confined  to  criminal  cases,  see  nal  prosecutions  and  penalties  can  take  place 
observation  of  Sir  J.  Romilly  M.  R.  in  Rob-  and  be  executed.  Thus  the  defendant  must 
inson  v.  Kitchin,  21  Beav.  305,  370.  answer  to  a  gaming  transaction  at  the  suit  of 

*  Dummer  I'.  Corporation  of  Chippenham,  the  loser  or  any  other  person.     1  Rev.   Stat. 

14  Ves.  245,  251 ;  see  also  Lord  Eldon' s  ob-  664,  §  19.     As  "to  money  illegally  received  for 

servation  in  Mayor  of  London  V.  Lev}',  8  Ves.  brokerage,  ib.  70ri,  §  4.     As  to  money  and 

404;  and  Hare  on  Disc.  143.  things  taken  nsuriously,  ib.   772,  §   6.     And 

6S.ee  Wilmot  v.   Maccabe,   4   Sim.  203;  also  in  all  cases  where  the  defendant  is  charged 

Storv  Eq.  PI.  §  597.     In  Marcii  ?•.  Davidson,  with  being  a  party  to  a  fraudulent  convey- 

9  Paige,  580,  Mr.  Chancellor  Walworth  held,  ance.     New  York   Laws  of  1833,  p.  17.     In 

that  in  the  case  of  a  libel,  the    defendant  all  these  cases,  however,  the  effect  of  the  dis- 

could  not  be  compelled  in  a  bill  of  discovery  covery  is  specially  limited,  by  statute,  to  the 

to  discover  any  thing  which  would  make  him  object  of  the  civil  proceedings,  in  regard   to 

liable   to  an  indictment  criminally;    but  he  which  it  is  sought.    Graham  on  Jurisdiction, 

was  compellable  to  discover  other   facts  in  493. 

support  of  the  action,  which  would  not  sub-  ^  24  &  25  Vic.  c.  96,  §§  75-86. 

ject  him  to  a  criminal  prosecution,  or  to  a  2  25  &  20  Vic.  c.  88,  §  11. 

penalty  or  forfeiture. 
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If  a  party  be  liable  to  a  penalty  or  forfeiture,  provided  he  is  sued 
within  a  limited  time,  and  the  suit  is  not  commenced  till  after  the  limi- 
tation has  expired,  the  defendant  will  be  bound  to  answer  fully,  even 
though,  by  so  doing,  he  may  expose  his  character  and  conduct  to  re- 
flection ;  3  and  it  seems,  that  the  plaintilf  is  entitled  to  an  answer,  if  the 
liability  ceases  after  the  defence  has  been  put  in,  and  before  it  is  heard, 
even  though  there  was  a  liability  at  the  time  of  putting  in  his  defence! 
This  has  been  decided  upon  a  plea,"  and  upon  exceptions  to  an  answer  ; ' 
and  there  is  no  doubt  that  the  same  decision  would  be  come  to  upoa 
demurrer. 

It  has  been  before  stated,  that  if  the  executor  or.  administrator  of  a 
parson,  bring  a  bill  for  tithes,  he  need  not  offer  to  accept  the  single 
value  :  ^  the  reason  of  which  rule  is,  that  the  treble  value  is  not  giA-en,  by 
the  statute,  to  the  representatives  ;  and  there  can  be  no  doubt  that  the 
same  reason  will  be  valid  against  allowing  a  demurrer,  in  all  cases 
where  the  penalty  is  personal,  and  does  not  survive  to  the  representa- 
tives of  the  person  entitled  to  sue  for  it.'' 

A  defendant  cannot  refuse  to  give  discovery  on  the  ground  that  it 
will  expose  him  to  penalties  in  a  foreign  country.* 

Some  of  the  cases  in  which  a  demurrer  will  lie  to  a  bill,  on  the  gi-ound 
that  the  discovery  required  will  expose  the  defendant  to  a  forfeitm-e, 
have  been  before  referred  to,^  for  the  purpose  of  illustrating  the  prin- 
ciple, that  where  it  is  in  the  power  of  a  plaintiff  to  waive  such  for- 
feiture, his  omission  to  do  so  may  be  taken  advantage  of  by  demurrer.^" 
The  bill,  however,  will  be  equally  liable  to  this  species  of  objection,  in 
cases  where  the  plaintiff  has  no  power  to  waive  the  effects  of  the  dis- 
covery, as  in  those  where  he  has  such  power,  and  omits  to  exercise  it ; 
therefore,  where  the  discovery  sought  by  an  information  would 
have  subjected  the  *  defendants  to  a  quo  warranto,  a  demurrer  *o68 
was  allowed.^  In  like  manner,  where  a  legacy  was  given  to  a 
woman,  on  her  marriage,  with  a  condition,  that  if  she  married  without 
the  consent  of  the  trustees  under  the  will,  the  legacy  was  to  be  forfeited, 
and  a  bill  was  filed  against  the  legatee  for  a  discovery  whether  any  mar- 
riage had  taken  place,  in  which  it  was  alleged  she  had  married  without 
consent :  Lord  Hardwicke  allowed  the  demurrer,  as  she  could  not  an- 
swer to  the  marriage  without  showing,  at  the  same  time,  that  it  was 
against  consent.^    In  a  case  of  this  nature,  where  the  husband  and  wLie 

8  Parkhurst  v.  Low-ten,  1  Mer.  400 ;  Story  R.  4  Eq.  327 ;  S.  C.  on  appeal,  L.  R.  3  Ch. 

Eq.  PI.  §  598;  Skinner  v.  Judson,  8  Conn.  Ap.  79. 
528;  but  sec  Nortliup  v.  Hutch,  6  Conn.  .361;  'J  Ante,  pp.  .38*),.  387. 

Lamherti-.  People,  9  Cowen,  528.  lo  storv  Eq.  PI.   §§  580,  .581;  Lansing  v. 

4  Corporation  of  Trinity  House  v.  Burge,  Pine,  4  Paige,  3fi9 ;  ante,  387. 
2  Smi.  411.  1  Attornev-General  v.  Reynolds,  1  Eq.  Ca. 

6  Williams   v.  Farrington,  3  Bro.   C.  C.  Ab.  131,  pi.  10. 
38.  2  Chancev  v.  Fcnhoulet.  2  Yes.    S.  205 ; 

6  Ante,  p.  387.  S.  C.  nam.  Chaunccv  v.  Tahourden,   2  Atk. 

T  See  Hare  on  Disc.  148.  392;  see  also  Hanibrook  v.   Smith,   17  Sim. 

8  King  of  the  Two  Sicilies  v.  Wilcox,  1  209;  16  Jur.  144;  Cooke  v.  Turner,  14  Sim. 

Sim.   N.  S.  301;  15  Jur.  214;  distinguished  218;  8  Jur.  703. 
in  United  States  of  America  v.  M'Kea,  L. 

543 


*569  DEMURRERS. 

put  in  separate  answers,  under  an  order  for  that  purpose,  and  the  hus- 
band, by  his  answer,  admitted  the  marriage  without  consent,  but  the 
wife  omitted  to  do  so,  Lord  Talbot,  upon  exceptions  being  taken  to  her 
answer,  said,  that  he  could  not  reconcile  himself  to  compelling  a  wife 
to  confess  that  by  which  she  might  forfeit  all  she  had  in  the  world,  and 
held  the  answer  to  be  sufficient.^ 

The  principle,  that  a  defendant  is  not  bound  to  give  discovery  which 
will  expose  him  to  a  forfeitiu'C,  applies  equally,  whether  the  forfeiture  is 
enforcible  in  Equity  or  at  Law.* 

The  rule  applies  onl}'  to  cases  where  a  forfeiture,  or  something  in  the 
nature  of  a  forfeiture,  may  be  incurred :  whgre  the  discover}'  sought 
merely  extends  to  the  performance  of  a  condition  upon  failure  in  which 
a  limitation  over  is  to  take  effect,  the  defendant  cannot  protect  himself 
from  the  discovery.  Thus,  where  a  husband,  by  will,  gave  an  estate  to 
his  wife,  whilst  she  continued  his  widow,  with  a  limitation  over  in  case 
of  her  second  marriage,  and  the  remainder-man  brought  a  bill  against 
her,  in  which  he  sought  a  discovery  of  her  second  marriage :  upon  the 
defendant  demurring  to  the  discovery,  as  subjecting  her  to  a  forfeiture, 
Lord  Talbot  overruled  the  demurrer.^  A  demurrer,  also,  will  not  pre- 
vail where  the  discovery  is  of  a  matter  which  shows  the  defendant  dis- 
qualified from  having  any  interest  or  title  :  as  whether  a  person  claiming 
a  real  estate,  under  a  devise,  be  an  alien,  and  consequentl}^  incapable  of 
taking  bj^  purchase.^  A  distinction,  however,  appeal's  to  exist,  in  this 
respect,  between  incapacities  which  are  the  result  of  general  principles 
of  Law,  and  those  which  are  imposed  by  the  Legislature,  by  way  of 
penalty  or  forfeiture  ;  thus,  before  the  repeal  of  the  statutes  im- 
*569  posing  disabilities  upon  *  persons  professing  the  Popish  religion,^ 
it  was  held,  that  a  defendant  was  not  obliged  to  discover  whether 
he  was  a  Papist  or  not.^  Upon  the  same  principle,  it  has  been  held, 
that  where  a  bill  sought  a  discovery,  whether  a  clergyman  had  been 
presented  to  a  second  living  which  avoided  the  first,  under  the  statute 
21  Hen.  VIII.,  a  demurrer  to  the  discovery  of  that  fact  would  lie :  be- 
cause the  incapacity  of  holding  the  first  living,  inciu-red  b}'  the  accept- 
ance of  the  second,  was  in  the  natm-e  of  a  penalty  imposed  by  the 
statute.^ 

A  defendant,  in  order  to  protect  himself  from  answering,  on  the 
gi'ound  that  the  discovery  of  the  matters  inquired  after  would  expose,  or 
tend  to  expose,  him  to  penalties,  must  state  upon  oath,  his  belief  that 
such  would  be  the  case :  a  submission  of  the  question  to  the  Court  is 
not  sufficient.'* 

2  Wrotteslev  v.  Bendish,   3  P.  Wms.  236,  6  Attorney-General  v.  Duplessis,  Paiker, 

239 ;  (nite,  p.  180.  144. 

i  Attorney-General  v.  Lucas,  2  Hare,  566.  i  11  &  12  Will.  III.  c.  4,  §  4. 

6  (,'ited  Cliauncev  v.  Tiiliourden,  2  Atk.  2  Smith  v.  Read,   1  Atk.    526;  Harrison 

393;  Clmncev  v.  Fenhoulet,   2  Ves.  S.  265;  v.  Soutlicote,  ib.  528;  2  Ves.  S.  389,  395. 

Lucas  V.    i;vans,  3  Atk.  260;  Hambrook  v.  3  Uoteler  t?.  Allingtou,  3  Atk.  453,  458. 

Smith,   ubi  sup.;    see,  contra,   Monnins   «.  "•      *  Scott  v.  Miller  (No.  2),  Johns.   328;  5 

Monnins,    2  Ch.    Rep.   68;    Story   Eq.   PI.  Jur.  N.  S.  858. 
§  579,  note.                                                     » 
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II.  If  a  defendant  has,  in  conscience,  a  riglit  equal  to  that  elaimed 
by  a  person  filing  a  bill  agaiust  him,  though  not  clothed  with  a  perfect 
legal  title,  a  Court  of  Equity  will  not  compel  him  to  make  any  discovery 
which  may  hazard  his  title, '^  and  if  the  matter  appear  clearly  on  the 
face  of  the  bill,  a  demurrer  will  hold/  The  most  obvious  case  is  that 
of  a  purchaser  for  a  valuable  consideration,  without  notice  of  the 
plaintiff's  claim.^  *Upon  the  same  ground,  a  jointress  may,  in  *a7() 
many  cases,  demur  to  a  bill  filed  against  her  for  a  discovery  of 

her  jointure  deed,  if  the  plaintiff  is  not  capable  of  confirming,  or  th  ■ 
bill  does  not  offer  to  confirm,  her  jointure,  and  the  facts  appear  suffi- 
ciently upon  the  face  of  the  bill :  though,  ordinarily,  advantage  is  taken 
of  this  defence  b}'  plea.^ 

III.  A  defendant  is  not  compellable  to  discover  any  thing  immaterial 
to  the  relief  prayed  by  the  bill.-     Upon  this  ground,  upon  a  bill  filed  by 


6  Storv  Eq.  PI.  §§  603,  004  a;  Howell  v. 
Ashmore,  1  Stockt.  (N.  J.)  82. 

6  Ld.  Red.  199;  see  Glegg  v.  Lcgh,  4 
Mad.  193,  207. 

7  Ld.  Red.  199;  Jerrard  v.  Saunders,  2 
Ves.  J.  458;  sec  Sweet  v.  Southcote,  2  15ro. 
C.  C.  66.  The  protection  which  Equity 
throws  around  an  innocent  purchaser,  ap- 
plies not  only  to  hills  of  relief,  but  also 
to  bills  of  discovery.  2  Story  Eq.  Jur. 
§  1502.  Equity  will  not  take  the  least  step 
against  him,  and  will  allow  him  to  take 
every  advantage  which  the  law  gives  him ; 
for  there  is  nothing  which  can  attach  itself 
upon  his  conscience,  in  such  a  case,  in  favor 
of  an  adverse  claim.  lb.  §  1505;  1  id. 
§  410;  Wood  V.  jMann,  1  Sumner,  507; 
McNeil  V.  Ma.iee,  5  Mason,  209 ;  Vattier 
i>.  Hinde,  7  Pfc*ers,  2.52;  Fitzsimmons  v. 
Ogden,  7  Cranch,  .2;  lioone  v.  Chiles,  10 
Peters,  177;  Pavne  v.  Compton,  2  Y.  &  C. 
457  ;  Story  Eq.  f"!.  §  003  ;  Howell  v.  Ashmore, 
1  Stockt.  (N.  J.)  82.  And  so  a  purchaser, 
with  notice  from  an  innocent  purchaser 
without  notice,  is  entitled  to  the  like  pro- 
tection. For  otherwise,  it  would  happen  that 
the  title  of  such  a  bond  fide  purchaser  would 
become  unmarketable  in  his  hands.  2  Story 
F^q.  PI.  .hir.  §  1503  a;  1  id.  410,  and  cases 
cited ;  Varick  v.  Briggs,  0  Paige,  323 ;  Ben- 
nett V.  Walker,  1  West,  130;  Jackson  v. 
McChesney,  7  Cowen,  360  ;  Jackson  v. 
Henry,  lli  John.  185;  Jackson  v.  Ewer,  8 
John.  573 ;  Demarest  v.  Wyncoop,  3  John. 
147.  But  where  a  bill  is  brought  for  dis- 
cc  very  and  to  set  aside  a  mortgage,  which 
tie  plaintiff  alleges  was  taken  by  the  de- 
fendant with  intent  to  defraud  the  plaintiff, 
the  defendant  cannot  by  demurring  to  the 
bill,  avoid  answering  and  disclosing  the 
time  when  his  mortgage  was  executed,  or 
whether  he  claims  to  hold  the  land  by  vir- 
tue of  it;  or  from  disclosing,  and,  if  in  his 
power,  producing  the  note  which  the  mort- 
gage purports  to  secure  ;  or  from  stating 
when,  where,  and  in  whose  presence,  and 
for  what,  the  note  was  given  ;  or  from  whom 
the  consideration  was  received,  and  to  whom 
paid.  Burns  v.  Hobbs,  29  Maine,  273 ;  see 
post,  pp.  579,  580. 


In  Howell  v.  Ashmore,  1  Stockt.  (N.  J.) 
82,  it  was  held  that  when  the  defendant  is 
charged  with  a  fraud,  and  that  he  has  pro- 
cured a  title  fraudulently,  and  is  fraudulently 
setting  it  up  to  defeat  the  plaintiff,  the  Court 
of  Chancery  may  compel  such  fraud-doer  to 
disclose  the  fact  alleged  as  a  fraud,  and  all 
the  circumstances  attending  it,  in  order  that 
the  Court  may  determine  whether  those  cir- 
cumstances establish  tiie  fraud.  And  it  is  a 
proper  object  of  a  bill  of  discovery  to  ascer- 
tain, in  a  case  where  the  defendant's  title 
can  prevail  onlv  upon  the  ground  of  his 
being  a  bund  fide  purchaser,  without  notice 
of  the  plaintiff's  title,  whether  he  had  such 
notice,  and  to  call  upon  him  to  disclose  all 
the  circumstances  which  may  go  to  probe  his 
conscience  upon  that  j)oint.  Howell  v.  Ash- 
more, 1  Stockt.  {N.  J.)  82;  see  post,  p.  531, 
note. 

1  Ld.  Red.  199 ;  Chamberlain  v.  Knapp, 
1  Atk.  52;  Senhouse  v.  Earl,  2  Ves.  S.  4.50; 
see  also  Leech  v.  Trollop,  ib.  662,  from  which 
it  appears,  that  a  widow  is  not  bound  to  di.**- 
cover  her  jointure  deed,  by  her  answer  (even 
where  the  bill  offers  to  contirm  it)  till  the 
confirmation  has  been  effected;  see  jiost. 
Chap.  XLII.,  ProductiiH  of  I)orument.<<. 

2  Ld.  Red.  191.  The  plaintiff  in  a  bill 
must  show  the  materiality  of  the  discovery 
sought.  [It  is  the  language  of  some  of  the 
reported  cases,  that  a  party  seeking  a  dis- 
covery even  in  aid  of  a  suit. at  Law  mu-st 
show  aflirmatively,  in  his  bill,  that  the  right 
which  he  seeks  to  enforce  at  Law  caimot  be 
estahlisliftd  without  the  discovery  sought. 
Whitesides  v.  Lafferty,  9  Humph.  27-.; 
Vaughan  v.  Central  Pa<'.  R.  Co.,  4  SawvS 
280.  But  the  weight  of  authority  is  clearly 
otherwise,  and  limits  ^Ie  requirement  to 
bill^  which  seek  to  give  jlirisdictiou  to  the 
t^ourt  .to  grant  relief  because  of  the  discov- 
ery. ^Iarch  V.  Davison,  9  Paige,  580; 
Metier  v.  Metier,  4  C.  E.  Green,  4.57;  Peck 
V.  Ashlev,  12  .Met.  478;  Continental  Ins.  Co. 
V.  Webb,  54  Ala.  697.  .\nd  in  the  latter 
class  of  cases,  where  jurisdiction  to  give  re- 
lief depends  on  discovery,  it  has  been  held 
that  the  bill  will  not  lie  against  a  corporation, 
which  answers  only  under  its  corporate  beal. 
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a  mortgagor  against  a  mortgagee  to  redeem,  and  seeking  a  discovery 
whether  the  mortgagee  was  a  trustee,  a  demurrer  to  the  discover}'  was 
allowed :  for,  as  there  was  uo  trust  declared  upon  the  mortgage  deed, 
it  was  immaterial  to  the  plaintiff  whether  there  was  any  trust  reposed 
in  the  defendant  or  not.^  So,  where  a  bill  was  filed  by  the  lord  of  a 
borough,  prating  a  discovery  whether  a  person  applying  to  be  admitted 
a  tenant  was  a  trustee  or  not,  a  demurrer  was  allowed :  *  and  where  a 
bill  was  brought  for  real  estate,  and  sought  discovery  of  proceedings  in 
the  Ecclesiastical  Court  upon  a  gi-ant  of  administration,  the  defendant 
demurred,  successfully,  to  that  discovery.^  In  like  manner,  where  a 
bill  was  filed  to  establish  an  agreement  entered  into  before  marriage, 
by  which  a  separate  estate  was  secured  to  the  defendant's  wife,  and 
prating  a  discover}^  of  several  unkindnesses  and  hardships  which  the 
defendant,  as  it  was  pretended,  had  used  towards  his  wife,  to  make  her 
recede  from  the  agreement,  and  the  defendant  demurred  to  the  discov- 
er}^, the  demurrer  was  allowed.^     But  in  general,  if  it  can  be  supposed 

that  the  discovery  may  in  any  wa}'  be  material  to  the  plaintiff, 
*571     for  *  the  purposes  of  the  suit,  the  defendant  will  be  compelled  to 

make  it ;  ^  thus,  where  a  bill  called  for  a  discover}'  of  cases  laid 
before  counsel,  and  their  opinion,  Lord  Eldon  held,  that  the  plaintiff 
had  no  right  to  a  discovery  of  the  opinions  of  counsel,  but  only  of  the 
cases. ^  And  now,  the  cases,  if  prepared  subsequently  to,  or  in  contem- 
plation of,  the  litigation,  are  also  protected.^ 

IV.  The  last  case  brings  us  to  the  consideration  of  those  causes  of 
demiuTcr  to  discovery,  which  are  the  consequence  of  the  privilege  re- 
sulting from  professional  confidence.^  The  privilege  conferred  by  this 
species  of  confidence  applies,  though  in  a  different  degree,  to  both  the 
adviser  and  the  client.^  The  application  of  the  rule,  with  regard  to 
professional  confidence,  to  discovery  required  from  the  client,  has  been 

Vaughan  v.  Central  Pac.  R.  Co.,   4  Sawy.  of  a  demurrer  for  immateriality,  see  Story 

280.     The    contrary   was    held   by    Browii,  Eq.  PI.§567;  Willis,  475. 
U.  S.  Dist.  J.  in  Vaughan  v.  Ea.st"Tenn.  and  3  Haryev  v.  Morris,  Rep.  t.  Finch,  214. 

Va.  R.   (Jo.,   9  Chi.   Leg.  News,  255.     The  *  I^^ird  Montague  v.   Dudman,  2  Ves.  S. 

fact,  in  .«uch  cases,  that  the  plaintiff  is  en-  396,  398. 

titled  to  the  discovery  does  not,  necessarily,  ^  Baker  v.  Pritchard,  2  Atk.  388. 

entitle  him  also  to  an  account;  but   where  6  Hincks  f.  Nelthorpe,  1  Vern.  204. 

the  case  is  complicated,  or  where,  from  other  i  Ld.  Ked.  193. 

circumstances,  the  remedy  at  Law  will  not  2  Richards  v.  Jackson,  18  Ves.  472. 

give  adequate  relief,  a  Court  of  Equity  will  8  Post,  p.  573. 

take  jurisdiction.     Magic  Ruffle  Co.  v.  Elm  *  Story  Eq.  PI.  §§  599-602;  1  Greonl.  Ev. 

VAty  Co.,  14  151atchf.  109.]     Where  the  bill  §  235  etseq,a.nd  cases  in  notes;  Grosley  Eq. 

seeks  relief  wiiich  the  Court  has  no  power  to  Ev.  278-284;  Brown  v.  Payson.  6  N.  H.  443; 

grant,   and  also  seeks  a  discovery,   the  de-  Foster?'.  Hall,  12  Pick.  89;  Wright  w.  Mayo, 

fcndant  may  demur  to  the  whole  bill,  if  it  do  6  Sumner's  Ves.  280  a,  and  notes;  Aiken  v. 

not  aver  that  a  suit  at  Law  is  pending,  or  is  Kilburne,  27  Maine,  251;  Brazier  v.  Fortune, 

about  to  be  brought,   in  which  a  discovery  10  Ala.  51G;  Beeson  v.  Beeson,  9  Barr,  279. 
may  be  material.    Mitchell  ».  Green,  10  Met.  6  See  also,   on   this  subject,  post,   Chap. 

lOf;  Pease  ».  Pea.se,  «  Met.  395.  X\Al.,  Production  of  Dornmtnts.     And  it  is 

Tiiis   objection    of    immateriality  may  be  quite  possit)!e   that  the  client  may  be  com- 

to  the  whole  l)ill,  or  to  a  jiart  of  the  bill",   or  pellvd  to  disclose  the  facts  when  his  profes- 

to  a  part  onlv  of  the  interrogatories,  or  to  a  sionul  adviser  would  be  bound  to  withhold 

particular  de'fcndant  only.      Story   Eq.   PI.  them.     Preston  v.  Carr,  1  Y.  &  J.  175,  179; 

§  oj8;  Hare  on  Disuov.  159-161.     For  form  Hare,  Discov.  174,  175;  Greenlaw  v.  King, 

1  Btav.  137. 
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exemplified  in  the  case  already  referred  to  of  liic/ittrd.s  v.  JacLsoti,  in 
which  Lird  Eldon,  as  we  have  seen,  held,  that  if  the  dnnurrer  had  been 
confined  to  the  discover^' of  the  opinions,  it  would  have  bcfii  ^ood  ;  and 
the  rule  has  since  been  extended  to  exempt  a  defi-ndant  from  the  dis- 
covery of  the  case  itself,  and  to  all  confidential  communications  which 
have  passed  in  the  progress  of  the  cause  itself,  and  with  reference  to  it 
before  it  was  instituted  ;  ^  and  also  to  letters  written  by  a  defendant  to 
his  solicitor,  after  a  dispute;  between  him  and  the  plaintiff  had  arisen, 
with  the  view  to  taking  the  opinion  of  counsel  upon  the  matter  in  ques- 
tion, and  which  afterwards  became  the  subject  of  the  suit.''  The  rule 
also  extends  to  all  observations,  notes,  and  remarks  made  by  counsel 
upon  their  briefs,  but  the  briefs  themselves,  so  far  as  they  are  copies 
of  matter  otherwise  puhb'ciju)-is,^  and  counsc^l's  indorsement,  or  note  of 
any  order  made  by  the  Court, ^  are  not  privileged. 

The  rule  has  been  adopted  out  of  regard  to  the  interests  of  justice, 
which  cannot  be  upholden,  and  to  the  administration  of  justice,  which 
cannot  go  on,  without  the  aid  of  men  skilled  in  jurisprudence,  in  the 
practice  of  the  Courts,  and  in  those  matters  affecting  rights  and  obli- 
gations which  form  the  subject  of  all  judicial  proceedings.  If  the 
privilege  did  not  exist  at  all,  *  every  one  would  be  thrown  upon  *572 
his  own  legal  resources  ;  deprived  of  all  professional  assistance, 
a  man  would  not  venture  to  consult  any  skilful  person,  or  would  only 
dare  to  tell  his  counsellor  half  his  case.-'  Unless,  however,  the  com- 
munication has  a  direct  reference  to  the  subject  of  the  dispute,  the  party 
himself  has  no  privilege  :  he  is,  in  other  respects,  bound  to  disclose  all 
he  knows  and  believes  and  thinks  respecting  his  own  case  ;  and  he  must 
disclose  the  cases  he  has  laid  before  counsel  for  their  opinion,  uncon- 
nected with  the  suit  itself.^ 

Sir  James  Wigram  V.  C.  has  stated  the  historj'  of  the  law  upon  this 
subject,  in  the  following  terms  :  "The  first  point  decided  upon  this 
subject  was,  that  communications  between  solicitor  and  client  pending 
litigation,  and  with  reference  to  such  litigation,  were  privileged  ;  upon 
this  there  is  not  at  this  day  anj^  question.  The  next  contest  was  upon 
communications  made  before  litigation,  but  in  conten>plation  of,  and 
with  reference  to,  litigation  which  was  expected  and  afterwards  arose ; 
and  it  was  held,  that  the  privilege  extended  to  these  oases  also.  A 
third  question  then  arose,  with  regard  to  communications  after  the  dis- 

6  Garland  v.  Scott,  3  Sim.  396;  Bolton  v.  privileged   po   far  as   they   merely   describe 

Corporation  of  Liverpool,  ib.  4()7,  487;  1  M.  what  took   place  in  Court,  hut  all  ni)tes  or 

&  K.  88,  93;  Hutches  v    Hiddulph,  4  Russ.  observations   thereon,  and  all   parts   thereof 

190;  Woods  V.  Woods,  4  Hare,  83,  8(5;  Jen-  -which   do   not  relate  to  the  proceedings    in 

kins  V.   Bushbv,  L.  R.  2  Eq.  547;   12  Jur.  ('ourt.  are  privileged.     NichoU  v.  Jones,   2 

N.  S.  558,  V.  0.  K.  11.  &  M.  588.] 

"!  Vent  ?J.  Pacev,  4  Russ.  193;  Green'nigh  i  Per  Lord    Rroucfham   in    Grcenongh   v. 

V.  Gaskell,  1  M.  &  K.  98.  101.  Gaskell,  1  M.  &  K.  103.     [The  client  as  well 

8  VValsham  v.  Stainton,  2  II.  &  M.  1.  as  the  attorney  may  refuse  to  testify  to  what 

9  Nicholl  V.  Jones,  13  W.  R.  451,  V.  C.  was  said  between  them  in  professional  coiitl- 
W. ;  2  H.  &  M.  588.     [The  notes  of  a  short-  dence.     State  v.  White,  19  Kan.  445. J 
hand  writer  by  one  of  the  parties  are  not  -  Ib.  100,  101. 
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pute  between  the  parties,  followed  by  litigation,  but  not  in  contempla- 
tion of,  or  with  reference  to,  that  litigation  ;  and  these  communications 
were  also  protected.'  A  fourth  point  which  appears  to  have  called  for 
decision,  was  the  title  of  a  defendant  to  protect  from  discovery  in  the 
suit  of  one  party,  cases  or  .statements  of  fact  made  on  his  behalf  by  or 
for  his  soUcitor  or  legal  adviser,  on  the  subject-matter  in  question,  after 
litigation  commenced  or  in  contemplation  of  litigation,  on  the  same 
subject,  with  other  persons,  with  the  view  of  asserting  the  same  right. 
This  was  the  case  of  Combe  v.  The  Corporation  of  London.*  The  ques- 
tion in  that  suit  w^as  the  right  of  the  corporation  to  certain  metage  dues, 
and  the  answer  stated  that  other  persons  had  disputed  the  right  of  the 
corporation  to  metage,  and  that  they  had  in  their  possession  cases  which 
had  been  prepared  with  a  \\evf  to  the  assertion  of  their  rights  against 
such  other  parties,  in  contemplation  of  htigation,  or  after  it  had  actually 
commenced  ;  Sir  J.  L.  Knight  Bruce  held,  that  those  cases,  relating  to 
the  same  question,  but  having  reference  to  disputes  with  other  persons, 
were  within  the  privilege  ;  and  I  perfectl}^  concur  with  that  decision."  * 
The  case  before  Sir  James  Wigram  was  a  bill  for  specific 
*573  performance  *  by  a  purchaser,  and  during  the  treaty  for  the  sale 
and  purchase  of  the  estate,  but  before  any  dispute  had  arisen, 
the  defendant,  the  vendor,  from  time  to  time  consulted  his  solicitor  on 
the  subject,  and  written  communications  passed  between  them.  A 
question  arose,  upon  a  motion  for  the  production  of  documents,  whether 
these  communications  were  privileged,  regard  being  had  to  the  circum- 
stance that  they  took  place  before  any  dispute  arose,  though  with  refer- 
ence to  the  very  subject  in  respect  of  which  that  dispute  had  since 
arisen  ;  and  his  Honor  decided,  chiefly  upon  the  authority  of  RadcUffe 
V.  Fursman,^  that  such  communications  were  privileged,  so  far  only  as 
they  might  be  proved  to  contain  legal  advice  or  opinions,  but  not 
otherwise.^ 

This  case  of  Radclife  v.  Fursman  is  commonly  referred  to  as  a  lead- 
ing case,  upon  the  extent  to  which  the  privilege  applies,  in  protecting 
cases  laid  before  counsel  for  their  opinion.  The  defendant,  in  that 
cause,  demurred  to  so  much  of  the  bill  as  required  him  to  discover  an 
alleged  case,  the  name  of  the  counsel,  and  the  opinion  given  upon 
it.  The  demurrer  was  overruled  as  to  the  first  point,  but  allowed  as  to 
the  second  and  third  by  Lord  King,  and  the  decision  was  affirmed  in 
the  House  of  Lords.  This  decision  has  been  frequently  mentioned  with 
disapprobation ;    but  having  been  made  by  the  House  of  Lords,  its 

8  Bolton    V.  Corporation  of   Liverpool,    3  Holmes  v.  Baddeley,  1  Phil.  476,  480;  9  Jur. 

Sim.  407,  487;  1  M.  &  K.  88,  93;  Hughes  v.  289.            _  ,  .     ^.           r.     ^  •  ,      ,  tj 

Hiddulph,   4  Russ.  190;  Vent  v.  Pacev,  ih.  ^  Lord  Walsmgham  «.  Goodncke,  3  Hare, 

193;  Clagett  r.  Phillips,  2  Y.&C.  C.  C.  82,  124.                             ,    r^      ^    ., , 

8«;   7  Jur.  31;    1  Greenl.  Ev.  §  240;  Story  i  2  Bro.  P.  C.   ed.   Toml    514;    and  see 

Eq.  PI.  §  600;  Beltzhoover  v.  Blackstock,  3  Mornington  v.  Mornington,  2  .1.  &  H.  697. 

Watts,  20;   Foster  v.  Hall,  12  Pick.  89,  92.  2  See  observations  of  V.  C  Wood  on  Lord 

98  99.  Walsingham  v.  Goodncke,  m  Manser  v.  l>ix, 

'«  1  Y.  &  C.  C.  C.  631,   650;    see  also  1  K.  &  J.  451,  453. 
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authorit}  is  recognized,  thougli  only  to  the  extent  to  which  it  strictly 
applies.  Lord  Brougham,  in  commenting  upon  it,  observed:  "  Eveu 
by  the  report,  and  certainly  by  the  printed  cases,  which  I  have  exam- 
ined, together  with  my  noble  and  learned  predecessor,  it  a2)i)cars  i)lain, 
that  the  record  did  not  show  any  suit  to  have  been  instituted,  or  eveu 
threatened,  at  the  time  the  case  was  stated  for  tlie  o[)inion  of  counsel  • 
and  the  decision  being  ui)on  the  demurrer,  the  Court  had  no  ri'dit  to 
know  any  thing  which  the  record  did  not  disclose."  "  80  far  this  deci- 
sion rules,  that  a  case  laid  before  counsel  is  not  protected  ;  that  it  nuist 
be  disclosed.  But  the  decision  does  not  rule  that  disclosure  nnist  be 
made  of  a  case  laid  before  counsel  in  reference  to,  or  in  contemphxtion 
of,  or  pending  the  suit  or  action,  for  the  purposes  of  which  the  produc- 
tion is  sought."  ^ 

The  privilege  arising  from  professional  confidence,  as  it  respects  the 
legal  advisers,  is  of  a  more  extended  nature:  "As  regards  them,  it 
does  not  appear  that  the  protection  is  qualified  bj-  any  reference 
to  proceedings  pending  or  in  contemplation.*  If,  touching  *  mat-  *574 
ters  that  come  within  the  ordinary  scope  of  professional  employ- 
ment, thc}^  receive  a  communication  in  their  professional  capacity, 
from  a  client,  and  for  his  benefit,  in  the  transaction  of  his  business,  or, 
which  amounts  to  the  same  thing,  if  the}-  commit  to  paper,  in  the  course 
of  their  employment  on  his  behalf,  matters  which  they  know  only 
through  their  professional  relation  to  the  client,  they  are  not  only  justi- 
fied in  withholding  such  matters,  but  bound  to  withhold  them ;  and  will 
not  be  compelled  to  disclose  the  information,  or  produce  the  papers,  in 
an}-  Court  of  Law  or  Equity,  either  as  party  or  as  witness.  If  this 
pi-otection  wei'e  confined  to  cases  where  proceedings  had  commenced, 
the  rule  would  exclude  the  most  confidential,  and,  it  may  be,  the  most 
important,  of  all  communications  :  those  made  with  a  view  of  beino' 
prepared  either  for  instituting  or  defending  a  suit,  up  to  the  instant  that 
the  process  of  the  Court  issued."  "  The  protection  would  be  insuffi- 
cient if  it  only  included  communications  more  or  less  connected  with 
judicial  proceedings  :  for  a  person  oftentimes  requires  the  aid  of  pro- 
fessional advice,  upon  the  subject  of  his  rights  and  liabilities,  with  no 
reference  to  any  particular  litigation,  and  without  any  other  reference 
to  litigation  generally  than  all  human  afl!airs  have,  in  so  far  as  every 
transaction  ma}',  by  possibility,  become  the  subject  of  judicial  inquiry. 

3  Bolton  V.  Corporation  of  Liverpool,  1  M.  spondence  between  a  l)arty,  or  his  predecessor 

&  K.  95,  96;  C.  P.  Coop.  t.  Hroiigh.  2-1,  25;  in  title  and  their  respective  solicitors.    Minet 

see  Nias  v.   Northern  and  Eastern  Railway  v.  Mort;an,  L.  R.  8  Ch.  App.  3t)l.    And  a  bill 

Company,  3  M.  &  C.  355.  prepared  by  the  attorney  on  his  client's  state- 

*  Foster  v.  Hall,  12  Pick.  89,  93  et  seq. ;  ments,  sworn  to  but  never  lilcd,is  priviie^xed. 
Wilson  V.  Troup,  7  John.  Ch.  25,  38,  39;  BarnhMm  r.  Roberts,  7(»  III.  19.  So  the  privi- 
Beltzlioover  v.  Blackstock,  3  Watts,  20;  lege  extends  to  all  that  passes  between  client 
March  v.  Ludlum,  3  Sand.  Ch.  35;  Moore  v.  and  attorney  in  the  course  and  for  Ilie  pur- 
Bray,  10  Barr,  519;  (Conn.  Mut.  Life  Ins.  pose  of  the  business.  Lentjslield  f.  Richard- 
Co.  V.  Schaeffer,  94  U.  S.  457;  Bii^ler  v.  son,  52  Miss.  443.  But  not  to  information  in 
Revher,  43  Ind  112;  Carnes  v.  Piatt,  36  reference  to  a  criminal  act.  People  v.  Mahon, 
N.'Y.  Sup.  Ct.  300;  Lockhard  v.  Brodie,  1  1  Utah,  205.] 
Teun.  Ch.  384.     So,  as  to  confidential  corre- 
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It  would  be  nijst  mischievous,  said  the  learned  Judges  in  the  Common 
Pleas/  if  it  could  be  doubted  whether  or  not  an  attorney,  consulted 
upon  a  man's  title  to  an  estate,  was  at  liberty  to  divulge  a  flaw."  ^  In 
Herring  v.  Cloberi/,^  in  which  a  solicitor  was  examined  as  a  witness,  Lord 
Lyndhurst  said:  "  Where  an  attorney'  is  employed  by  a  client  profes- 
sionaUy,  to  transact  professional  business,  all  the  communications  that 
pass  between  the  client  and  the  attornc}-  in  the  cause,  and  for  the  pur- 
pose of  that  business,  are  privileged  communications :  and  the  privi- 
lege is  the  privilege  of  the  client,  and  not  of  the  attorney." 

Communications  to  a  solicitor  made,  not  by  his  client,  but  by  third 
parties,  and  information  acquired  b}'  such  solicitor  from  collateral  sources, 
are  not  privileged  from  disclosure,  even  though  such  conmiunications 
are  made  to,   and  information  acquired  by,  him  in  his  character  of 

solicitor,  and  solely  by  reason  of  his  filling  that  character.* 
*.')7o  *  Although  the  general  rule  is,  as  laid  down  in  the  above  case, 
that  a  counsel  or  solicitor  cannot  be  compelled,  at  the  instance  of 
a  third  party,  to  disclose  matters  which  have  come  to  his  knowledge  in 
the  conduct  of  professional  business  for  a  client,  even  though  such 
business  had  no  reference  to  legal  proceedings,  either  existing  or  in 
contemplation :  there  is  no  doubt  that  the  privilege  will  be  excluded, 
where  the  communication  is  not  made  or  received  professionally,  and  in 
the  usual  course  of  business,^  and  during  the  existence  of  the  profes- 
sional relation.  Thus,  a  communication  made  to  an  attorney  or  solic- 
itor, in  the  character  of  steward,  either  before  the  attorney  or  solicitor 
was  employed  as  such,^  or  after  his  employment  has  ceased,  will  not  be 
protected  from  disclosure  ;  ®  and  so,  where  an  attorney  had  been  con- 
sulted b}^  a  friend,  because  he  was  an  attorney,  yet  refused  to  act  as 
such,*  and  was,  therefore,  applied  to  only  as  friend,^  or  where  the 
matter  communicated  was  not  in  its  nature  private,  and  could  in  no 
sense  be  termed  the  subject  of  a  confidential  disclosure.^  In  all  such 
cases,  the  matters  to  be  disclosed  cannot  be  said  to  be  matters  which 

1  Cromack  v.  Heathcote,  2  Brod.  &  Foster,  3  Tenn.  Ch.  658;  Perkins  v.  Guy,  55 
Bing.  6.  Miss.  153;  Hebbard  v.  Haughian,  70  N.  Y. 

2  Lord  Brougham  in  Greenough  v.  Gas-      54;  State  v.  Mewherter,  46  Iowa,  88.] 

kell,  1  M.  &  K.  101,  102;  C.  P.  Coop.  t.  i  Greenough  v.  Gaskell,  1  M.  &  K  98, 
Brough.  98;  Story  Eq.  PI.  §  600,  and  note.  104;  Walker  v.  Wildman,  6  Mad.  47;  see 
The  attorney  is  not  bound  to  produce  title-  also  Desborough  v.  Rawlins,  3  M.  &  ('.  515; 
deeds,  or  other  documents,  left  with  him  by  2  .lur.  125;  [Smith  v.  Daniell,  L.  R.  18  Eq. 
his  client  for  professional  advice.  [Dover  v.  649;  Minet  v.  Morgan,  L.  R.  8  Ch.  App.  361.] 
Harrell,  58  Ga.  572.]^  Though  he  may  be  And  the  privilege  is  destroyed  if  the  infbrma- 
examined  to  the  fact 'of  their  existence,  in  tion  is  subsequently  conimunicated  to  the 
order  to  let  in  secondary  evidence  of  their  solicitor  from  another  source.  Lewis  v.  Pen- 
contents,  which  must  be  from  some  other  nington,  6  Jur.  N.  S.  478;  8  W.  R.  465, 
source  than  himself     1  Greeul.  Ev.  §  241  ;  M.  R. 

AVritcht  V.  Mayer,  6  Ves.  280.  note  («) ;  Bank  2  Outts  v.  Pickering,  1  Ventris,  197. 

of  Utica  V.  Mersereau,  3  Harb.  Ch   528.  8  Wilson  v.  Rastall,  4  T.  R.  753;  Story 

3  1  Phil.  91;    6  .lur.  2(12:  see  also  Carp-  Eq.  PI.  §  602;  1  Greenl.  Ev.  §  244. 

mael  v.  Powis,  1  Phil.  687,  692;  and  that  it  ■*  jf  a  party  has  been  requested  to  act  as 

is  the  privilege  of  the  client,  see  Jie  Camer-  solicitor,   and   the  communication   has   been 

on's  Coalbrook,  &c..  Railway  Company,  25  made,  under  the  impression  that  the  request 

Beav.  1.  4.  has  been  acceded  to,  it  is  privileged.     Smith 

*  Ford  V.  Tennant,  .32  Beav.  162;  and  see  v.  Yell,  2  Curtis.  667 
Gore  V.   Bowser,  5  I)e  G.  &  S.  30,  33;  S.  C.  5  Jijid. 

rum.  Gore  v.  Harris,  15  Jur.  1168;  [Rundle  v.  6  Kex  v.  Watkinson,  2  Stra.  1122. 
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the  professional  advisor  has  learnt  by  communication  witli  his  client,  or 
on  his  client's  behalf,  or  as  matters  which  were  committed  to  him  in  his 
capacity  of  attorney,  or  which,  in  that  capacity  alone,  he  came  to  know.'' 
And  so,  where  an  attorney  is,  as  it  were,  a  party  to  the  original  trans- 
action, as  if  he  be  the  attesting  witness  to  a  deed,  lie  may  be  called 
upon  to  disclose  facts  relating  to  its  execution,  or  as  to  an  erasure  made 
by  himself  in  a  deed  or  will ; "  if,  also,  he  was  present  when  his  client 
was  sworn  to  an  answer  in  Chancery,  he  may  be  called  upon  to  disclose 
the  fact;"  and  if  he  has  been  employed  as  the  agent  of  a  party,  and 
does  not  gain  his  knowledge  of  the  facts,  as  to  which  the  discovery  is 
required,  merely  in  his  relation  of  attorney  to  his  client,  the  rule  will 
not  apply  :  for,  in  such  cases,  there  was  no  professional  confidence,  and 
he  stands  in  the  same  situation  as  any  other  person.^" 

*  The  privilege  will  also  be  excluded,  with  regard  to  communi-  *o76 
cations  to  members  of  other  professions  than  the  Law :  it  has, 
therefore,  been  held  not  to  extend  to  clergymen  ;  ^  nor  to  physicians  or 
medical  advisers  ;  ^  nor  will  it  extend  to  mere  agents  or  stewards  ; '  it, 
however,  applies  to  scriveners  ;  *  and  also  to  counsel.^  It  has,  how- 
ever, been  held  that  it  does  not  extend  to  communications  made  to  per- 
sons acting  as  conveyancers,  who  are  neither  counsel  nor  solicitors ; 
thus,  in  the  South  Sea  Company  v.  Dolllffe^  referred  to  in  Vaillant  v. 
Dodemead,^  a  Mr.  Gambler,  who  had  settled  certain  articles,  is  reported 
to  have  demurred  to  the  discovery  sought  from  him,  as  to  the  alterations 

'  Greenough  v.  Gaskell,  1  M.  &  K.  98,  him  to  disclose  all  that  passed  at  the  time, 

104.  respecting  the  execution  of  the  instrument. 

8  Sandford  v.  Reminsirton,  2  Ves.  J.  189 ;  Bank  of  Utica  v.  Mersereau,  3  Barb.  Ch.  528 ; 
Taylor    on   Evid.   §§    857,    858;    1  Phil,  ou  2  Su^'d.  V.  &  1>.  {7tli  .\m.  ed.)  lUUa. 

Evid.  128.  .  1  Taylor  on   Evid.  §  838;  1  (iroenl.  Ev. 

9  Doe  w.  Andrews,  2  Cowp.  846.  §  247;    Commonwealth  v.  Drake,  15  Mass. 
10  Morgan  v.  Shaw,  4  Mad.  54,  56,  57;  see      161. 

hlso  Desborough  v.  Rawlins,  3  M.  &  C.  515;  ^  Duchess  of   Kingston's  case,  11   Harg. 

[Williams  i\  Young,  4  Iowa,  140.]  St.  Tr.   243;    S.   C.   20  How.  St.  Tr.  572; 

The  person,  called  as  a  witness,  or  made  Greenough  v.  Gaskell,  ubi  sup. ;    1   Greenl. 

defendant  to  a  bill,  must  have  learned  the  §  248,  note;  Hewitt  v.  Prime,  21  Wend.  79. 
matter  in  question  only  as  counsel,  or  attor-  3  Vaillant  v.  Dodemead,  2  Atk.  524;  Wil- 

ney,  or  solicitor,  and  not  in  any  other  way.  son  v.  Kastall,  4  T.  R.  753.     As  to  bankers 

If,"  therefore,  he  were  a  party  to  "the  transae-  and  clerks,  see  Loyd  v.  Freshfield,  2  Car.  & 

tion,  and,  especially,  if  he  were  a  party  to  a  P.  325. 

iraud  (and  the  ca"se  may  be  put  of  his  be-  ^  H-arvey    v.    Clayton,    2    Swanst.    221, 

coming  an  informer,  after  being  engaged  in  n.  (a). 

a  conspiracy),  that  is,  if  he  were  acting  for  ^  Kothwell  v.  King,  2  Swanst.  221,  n.  (a); 

himself,  although  he  might  be  employed  for  Spencer  v.   Luttrell,  and  Stanhope  v.  Nott, 

another,  he  would  not  be  protected  from  the  ibid. 

discovery;  for  in  such  case  his  knowledge  The  privilege  of  clients  to  have  their  corn- 
would  not  be  acquired  solely  by  his  being  nuinications  to  counsel  kept  secret,  extends 
employed  professionally.  Story  Eq.  PI.  in  New  Hampshire,  not  only  to  comniiinica- 
S  601.*                                                 '  tions  made  to  professional  men,  but  to  those 

An  attorney  may  be  compelled  to  disclose  made  to  any  other  person  employed  to  man- 

the  name  of  tfie  person  by  whom  he  was  re-  age  a  cause  as  counsel.     Bean  v.  Quiniby,  5 

tained;  the  character  in  which  his  client  em-  N.  H.  94. 

ployed  him;  the  time  when  an  instrument  An  attornev,  who,  in  his  professional  char- 
was  executed,  or  put  into  his  hands,  but  not  acter,  has  received  from  the  owner  of  property 
its  condition  and  appearance  at  that  time;  confidential  ccnninunications  on  the  subject  of 
his  client's  handwriting;  and  various  other  a  transfer  of  it,  which  is  .subseouently  made, 
matters,  for  an  enumeration  of  which,  see  1  cannot  be  examined,  against  the  consent  of 
Greenl.  Ev.  245.  the  grantee,  in  relation  to  such  communica- 

So  if  an  attorney  put  his  name  to  an  in-  tion.     Foster  v.  Hall,  12  Pick.  89. 
striiment  as  a  witness,  his  signature  binds  ^  2  Atk.  525. 
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in  those  articles,  on  tlie  ground  that  he  was  counsel  for  the  company ; 
and  it  is  stated  that  the  demurrer  was  overruled :  "  for  that  what  he 
knew  was  as  the  conveyancer  onl}'." ''  It  has  also  been  held,  that  the 
privilege  will  not  apply  to  one  who  has  been  consulted  confidentially  as 
an  attorne}-,  when  in  fact  he  was  not  one.* 

A  person  who  acts  as  an  interpreter,^  or  agent,"  between  an  attorney 
and  his  client,  stands  in  the  same  situation  as  the  attorne}^ ;  and  the 
rule  has  also  been  held  to  apply  to  the  clerk  of  the  counsel  or  solicitor 
consulted  ;  "  and  the  privilege  extends  to  the  representatives  of 
*577  the  party  as  against  third  persons,  but  not  as  *between  different 
claimants  under  him.^  The  privilege  extends  to  communications 
with  an  unprofessional  agent,  employed  to  collect  evidence  ;  ^  and  also  to 
communications  with  a  Scotch  solicitor  and  law  agent  resident  in  England.^ 

The  privilege  does  not  cease  upon  the  solicitor  afterwards  becoming 
interested  in  the  matters  in  question  in  the  suit ;  *  nor  upon  his  being 
struck  off  the  rolls. ^ 

The  propriety  of  the  distinction  which  has  been  made  between  the 
extent  of  the  privilege,  as  it  affects  the  client  and  as  it  affects  the  so- 
licitor, has  been  doubted.''  Upon  this  point.  Sir  J.  L.  Knight  Bruce 
V.  C.  said:  "I  confess  myself  at  a  loss  to  perceive  an}-  substantial 
reason,  in  point  of  difference,  or  principle,  or  convenience,  between  the 
liability  of  the  client,  and  that  of  his  counsel,  or  solicitor,  to  disclose 
the  client's  communications  made  in  confidence  professionally  to 
either ; " ''  and  upon  the  same  point,  Sir  R.  T.  Kindersley  V.  C.  ob- 
served :  "If  I  could,  upon  authority,  determine  the  abstract  point 
which  has  been  argued,  viz.,  whether  the  privilege  of  the  client  is  as 
extensive  as  that  of  the  solicitor,  I  should  be  glad  to  remove  the  anom- 
aly by  which  it  seems,  that  whei'e  the  solicitor  is  interrogated,  and 

7  2Atk.525;  and  see  Turquandi).  Knight,  2  Steele  v.  Stewart.  1  Phil.  471,  475;  9 
2  M.  &  W.  100,  as  to  certilicated  convey-  Jur.  121;  Lafoner.  Falkland  Island  Company, 
ancers.  4  K.  &  J.  34;  Walsham  v.  Staintoii,  2  H.  & 

8  Fountain  v.  Young.  6  Esp.  113;  but  see  M.  1;  see  also  Kerr  i'.  Gillespie.  7  lieav.  572; 
Calley  v.  Richards,  19  Beav.  401,  404.  [The  Simpson  v.  Brown,  33  Beav.  482.  And  in 
privilege  applies  only  to  licensed  attorneys.  the  recent  decision  of  Ross  v.  Gibbs,  and 
McLaughlin  v.  Gilni()re,  1  111.  App.  563.]   "  Gibbs  v.  Ross,  L.  R.  8  Eq.  522,  it  was  he'd 

y  Du  Barre  v.  Livette,  Peake^  N.  P.  C.  77,  generally  that  communications  with  an  un- 

78,  explained  4  T.    R.  756;    see  Jackson  v.  professional  agent  in  anticipation  of  litigation, 

French,  3  Wend.  337;  Andrews  v.  Solomon,  and  with  a  view  to  the  prosecution  of.  or  de- 

1  Peters  C.  C.  326;  Parker  v.  Carter,  4  Munf.  fence  to,  a  claim  to  the  matter  in  dispute,  are 

273.  privileged. 

1*  Parkins  v.  Hawkshaw,  2  Stark.  N.  P.  3  Lawrence  v.  Campbell,  4  Drew.  485;  see 

2.39;  Reid  v.  Langlois,  1  M'N.  &  G.  627,  638;  also  Bunbury  v.  Bunbury,  2  Beav.  173,  176, 

14  .Jur.  467,  470  ;  Russell  v.  Jackson,  9  Hare,  where  the  question  was  as  to  an  opinion  by  a 

387;  15  Jur.  1117;  Goodall  v.  Little,  1  Sim.  Dutch  counsel.      [The  privilege  extends  to 

N.  S.  155;  15  Jur.  309;  Hooper  v.  Gumm,  2  all   letters  and  communications  between  the 

J.  &  H.  602.  solicitors  and  other  persons  written  or  made 

11  Tavlorf.  Foster.  2Car.  &  P.  195;  Foote  for  the   purposes  of  the   suit.      Cluirton   v. 

V.  Havne,  1  Car.  &  P.  545;  1  Rv.  &  .M.  165;  Frewen,  2  Dr.  Si  Sm.  390.     But  see  Page  v. 

Foster   V.    Hall,    12    Pick.   93;"  Jackson    v.  Page,  17  W.  R.  4-35.] 
French.  3  Wend.  337.  *  Chant  v.  Brown,  7  Hare,  79. 

1  Wigram  on  Disc.  82;  see  also  Parkhurst  5  j.o'd  Cholmondeley  ».  Lord  Clinton,  19 

V.  Lowten,  1  Mer.  391,  402;  Russell  v.  Jack-  Ves.  268. 
son.  ubisup. ;  Greslev  v.  Mouslev,  2  K.  &  J.  ^  Ante,  571,  n.  5. 

288;  Tugwell  v.  Hooper,  10  Beav.  348,  350;  7  pearse  v.  Pearse,  1  De  G.  &  S.  12,  26. 

see  1  Greeul.  Ev.  §  239. 
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objects,  because  it  would  be  calling  on  him  to  divulge  matters  whieli 
passed  in  the  relation  of  solicitor  and  client,  tlien  there  is  a  privilege 
without  more :  whetlier  such  matters  relate  to  an  actual  or  c(mtem- 
plated  litigation  or  not ;  and  yet,  il"  the  same  questions  are  put  to  tlie 
client,  then  when  his  privilege  is  in  question,  he  is  to  be  told  that  he 
has  a  less  privilege  than  he  would  have  through  his  solicitor,  if  the  lat- 
ter were  questioned.  So  great  an  anomah',  so  inconsistent  and  absurd 
a  rule,  I  should  be  glad  to  take  on  myself  to  say  is  not  the  rule  of  this 
Court,  and  that  there  is  no  such  distinction.  When  Reid  v.  Lanfjlois* 
was  cited  to  me,  it  did  appear,  at  first  sight,  that  it  established  the 
broad  proposition  contended  for ;  and  I  should  certainly  have  followed 
that  case  if  it  did  so  ;  but,  on  further  examination,  though  tha*.  case 
does  not  establish  the  contrary,  yet  I  think  it  was  not  the  intention  of 
Lord  Cottenham  to  la}'  down  the  general  proposition  :  that  point 
lie  did  not  decide  ;  nor  do  the  cases  of  *  Pearse  v.  Pearse^  and  *578 
Follett  V.  Jefferyes  ^  so  lay  it  down  as  to  enable  me  to  say  I  can 
follow  them.  If  that  point  is  to  be  decided,  it  must  be  by  a  higher 
authority  than  mine."  ^ 

The  more  recent  cases  upon  the  privilege,  as  it  affects  the  client,  are 
very  numerous  ;  and  although  it  is  difBcult,  if  not  impossible,  to  extract 
any  clear  rules  from  them  as  to  the  extent  of  the  privilege,  it  may  be 
said  that  their  tendency  is  to  make  the  rules  the  same,  whether  the 
discovery  is  sought  from  the  solicitor  or  client ;  *  and  in  matters  of 
title,  this  seems  to  have  been  decided.^ 

There  does  not  seem  to  be  an}-  difference,  in  principle,  between  cases 
stated  for  opinion,  and  other  communications  of  matters  of  fact  be- 
tween a  client. and  his  professional  advisers.^ 

The  privilege  is,  however,  confined  to  legal  advisers  :  for  it  has  been 
held,  that  although  a  defendant  in  a  suit  cannot  be  compelled  to  dis- 
cover or  produce  letters,  between  himself  and  his  solicitor,  subsequently 
to  the  institution  of  the  suit,  and  in  relation  thereto,  yet,  where  there 
are  more  defendants  than  one,  they  are  bound  to  discover  letters,  and 
copies  of  letters,  which  have  passed  between  them  with  reference  to 
theu-  defences.'' 

8  1  M'N.  &  G.  627,  638.  Hawkins  v.  Gathercole,  1  Sim.  N.  S.  150;  15 

1  1  De  G.  &  S.  12;  11  Jur.  52.  Jur.  186;  Goodall  v.  Little,  1  Sim.  N.  S.  155; 

2  1  Sim.  N.  S.  1;  15  Jur.  118.  15  Jur.  30!);  Thompson  v.  Kalk.  ubi  sup.; 
8  Thompson  v.  Falit,  1  Drew.  21,  25.  Bluck  v.  Galswortliy,  2  Giff.  453;  Ford  v. 
4  The  tbllowing  are  some  of  the  more  re-  Tennant,  32  Beav.  i62;  ante,  pp.  570,  571, 

cent  decisions:  Niasu.  Northern  and  Eastern  notes. 

Railway  Company,  3  M.  &  C.  355,  357;  2  6  Manser  r.  Dix,  1  K.  &  J.  451 ;  IJur.  N. 

Jur.  21)5;  Hunbury  v.  IJunbury,  2  Beav.  173;  S.  466;  Pea'rse  v.  I'earse,  vbi  sup. 

Flight  V.  Robinson,  8  Beav.  "2-2,  33;  8  Jur.  <>  Lord  Walsingham  v.  Goodricke,  3  Hare, 

888;  Maden  r.  Veevers,  7  Beav.  480 ;  Woods  122,   120;  [Wilson  v.  Northampton,  &c.  R. 

t'.    Woods,    4    Hare,   83;    Keece   v.   Trye,   0  Co.,  L.  R   14  Eq.  477;  McFarlan  i'.  Rolt,  L. 

Beav.  316;  Pearse  v.  Pearse,  ubi  sup.;  Tug-  R.  14  Eq.  580]. 

welU'.  Hooper,  10  Beav.  .348;  Penruddockr.  7  Whitbrcad    v.    Gurnoy,    Younge,   541; 

Hammond,  11  I5eav.  59;  Beadon  v.  King,  17  Goodall  v.  Little,  ubi  sup.;  (ilvn  v.  Ciuillield, 

Sim.   34;    Keid  v.    Lnnglois,   and   Follett  v.  3  M'N.  &  G.  463.  474 ;  15  Jur.  807;   Hetts  r. 

Jefferves,  ubi  sup.;  Warde  v.  Warde,  3  M'N.  Menzies,  3  Jur.  N.  S.  885;  5  W.  K.  767.  V. 

&  G.'365;    15  Jur.  759;    Balguv  v.  Broad-  C.  W.;  see  also  Reynolds  v.  Godlee,  4  K.  & 

hurst,   1   Sim.   N.    S.    Ill;    14' Jur.   1105;  J.  88. 
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Where  a  solicitor  is  party  to  a  fraud,  the  privilege  does  not  attach  to 
the  communications  with  him  upon  the  subject :  because  the  contriving 
of  a  fraud  is  not  part  of  his  dut}'  as  solicitor ;  ^  and  it  seems,  that  it  is 
the  same  where  the  communications  are  with  a  view  to  effecting  any 
illegal  purpose.^  In  order,  however;  to  prevent  the  privilege  attaching, 
the  bill  must  contain  allegations  specifically  connecting  the  solicitor 
with  the  fraud  or  illegal  act."  Questions  concerning  privileged  com- 
munications arise  more  frequently  upon  applications  for  the  production 
of  documents,  than  upon  demurrers  to  discovery ;  and  the  subject  is, 

therefore,  more  fully  considered  under  that  title. ^^ 
*579         *V.  The  necessity  that  the  bill  should  show,  that  a  certain 

degree  of  privity  exists  between  the  plaintiff  and  defendant,  in 
order  to  entitle  him  to  maintain  his  suit,  has  been  before  pointed  out ;  ^ 
and  it  has  been  stated,  that  the  want  of  such  privity  will  afford  a  ground 
for  demurrer  to  the  relief  prayed.  It  may  sometimes,  however,  happen 
that  a  plaintiff  may,  by  his  bill,  show  that,  supposing  the  facts  he  states 
are  true  (and  which,  as  we  have  seen,  are  admitted  by  every  demur- 
rer), he  has  a  right  to  the  relief  he  prays,  and  yet  may  not  show  such 
a  privity  as  will  entitle  him  to  the  discovery  which  he  asks  for :  for  it 
is  a  rule  of  the  Court  that,  where  the  title  of  the  defendant  is  not  in 
privity,  but  inconsistent  with  the  title  made  by  the  plaintiff,  the  defend- 
ant is  not  bound  to  discover  the  evidence  of  the  title  under  which  he 
claims.^  Thus,  where  a  bill  was  filed  by  a  person  claiming  to  be  lord 
of  a  manor,  against  another  person  also  claiming  to  be  lord  of  the  same 
manor,  and  praying,  amongst  other  things,  a  discovery  how  the  defend- 
ant derived  title  to  the  manor,  and  the  defendant  demurred,  because 
the  plaintiff  had  shown  no  right  to  the  discovery,  the  demurrer  was  al- 
lowed ;  ^  and  so,  where  a  bill  was  filed  by  one  claiming  to  be  the  heir, 
ex  parte  maternd^  against  another  claiming  to  be  heir,  ex  parte  paterna, 
stnd  the  bill  sought  a  discovery  in  what  manner  the  claim  ex  parte  pa- 
ternd  was  made  out,  and  the  particulars  of  the  pedigree,  a  demm-rer  to 
that  discovery  was  allowed.* 

The  principle  upon  which  these  cases  proceed  is  :  that  the  right  of  a 
plaintiff'  in  Equity  to  the  benefit  of  a  defendant's  oath,  is  limited  to  a 
discovery  of  such  material  facts  as  relate  to  the  plaintiff"s  case,  and 
does  not  extend  to  a  discovery  of  the  manner  in  which,  or  of  the  evi- 
dence by  means  of  which,  the  defendant's  case  is  to  be  established.^ 

8  Follftt  V.  Jpfferves,  1  Sim.  N.  S.  1  ;  15  son  v.  Swettenham,  5  Mad.  16;  Tyler  v. 
,Tur.  118;  Russell  v.  Jackson,  9  Hare,  ^87;  15  Drayton,  2  S.  &  S.  309;  sec  also  Stainton  v. 
Jur.  1117;  (iilbert  v.  Lewis,  1  De  G.,  J.  &       Chadwick,  3  M'N.  &  G.  575,  582. 

S.  38,  49,  .50;    9  Jur.   N.  S.  187;  Feaver  «.  »  Ld.  Red.  190. 

Williams,  11  Jur.  N.  S.  902,  V.  C.  S.  *  ivy  v.  Kekewick,  2  Ves.  J.  679. 

9  Kussellr.  Jackson,  wit  swjo.  S  Wifrrani     on     Disc.    201;     Infrilby    ». 
10  Mornington  v.  Morninjjton,  2  J.  &  H.  Shafto,  33  Heav.  31 :  9  Jur.  N.  S.  1141;  Daw 

697;  Charlton  v.  Coombes,  4  Giff.  372,  382;  v-  Kley,  2  II.  &  M.  725;  Hoffman  v.  Postill, 

9  Jur.  N.  S.  534.  Ij-  I^-  ■!  <'!'•  Ap.  073.     [So  where  the  discov- 

ii  See  post,  Chap.  XLII.,    Production    of  ery  is  such  as  might  be  used  prejudicially  to 

Documents.  the  defeiidaut  irrespective  of  the  suit.     Car- 

1  Ante,  p.  322.  ver  v.  Leite,  L.  K.  7  Ch.  App.  90;  Moore  V. 

2  Ld.  Red.  190;  Stroud  v.  Deacon,  1  Ves.  Carver,  L.  K.  7  Ch.  App.  94  note.] 

S.  37;  Buden  v.  Dore,  2  Ves.  S.  445;  Samp-  The  rule  of  the  English  Courts  of  Equity, 
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This  principle  is  recognized  b}'  Lord  Brougliain,  in  *  R)lton  v.  •.'J80 
The  Corporation  of  Liverpool ;  ^  and  by  Lord  AbiiigiT,  in  lidlwood 
V.  Wethcrell.^  It  is  true  that  in  those  cases  the  question  did  not  come 
before  the  Court  upon  demurrer,  but  the  rule  is  the  same  in  whatever 
way  the  question  may  be  raised :  on  demurrer,  on  exceptions  to  the 
defendant's  answer,  or  on  application  to  produce  documents  in  the  de- 
fendant's possession.^ 

This  rule  will  not  extend  to  defeat  the  plaintiff  of  his  riglit  to  dis- 
covery from  the  defendant,  where  he  makes  a  case  in  his  bill  whicli,  if 
admitted,  would  disprove  the  truth  of,  or  otherwise  invalidate  the  de- 
fence made,  to  the  bill ;  in  such  cases,  he  is  entitled  to  discovery  from 
the  defendant,  of  all  which  may  enable  him  to  impeach  the  defendant's 
case  ;  for  the  plaintiff  does  not  rest  on  a  mere  negative  of  the  defend- 
ant's case,  but  insists  upon  some  positive  gi'ound  entitling  him  to  the 
assistance  of  the  Court,  such  as  fraud,  or  other  circumstances  of  equi- 
table cognizance,  to  a  discovery  of  which,  no  objection  of  this  kind  can 
be  raised.* 

If  a  plaintiff  is  entitled  to  a  discovery  of  deeds  or  other  documents 
for  the  purpose  of  establishing  his  own  case,  his  right  to  such  disco v- 


that  the  plaintiff  in  a  bill  of  discovery  "shall 
onl}'  have  a  discovery  of  what  is  necessary  to 
his  own  title,  and  shall  not  pry  into  the  title 
of  the  defendant"  (Coop.  Eq.  PI.  58),  is  held 
not  to  be  applicable  in  Massnchiisetts.  Ad- 
ams V.  Porter,  1  Cush.  170,  175,  176.  "Our 
whole  system  of  inquiry,"  says  Mr.  Justice 
Dewev  in  the  above  case,  "  by  the  instru- 
mentality of  a  legal  proceeding,  has  been  that 
of  full  inquiry  as  to  any  and  all  facts,  that 
ma}'  impeach  the  right  of  property  in  the 
part}'  of  whom  t'he  inquiry  is  made."  In- 
stances are  adduced  of  interrogatories  to  sup- 
posed trustees  in  trustee  processes;  to  persons 
charged  with  embezzling  the  property  of  de- 
ceased persons ;  and  to  persons  charged  with 
having  fraudulently  received  the  property  of 
an  insolvent  debtor.  But  see  Wilson  v.  Web- 
ber, 2  Gray,  558,  in  which  the  English  rule 
is  distinctly  recognized ;  and  the  case  of  Ad- 
ams V.  Porter  is  not  referred  to ;  see  also 
Haskell  v.  Haskell,  3  Cush.  540,  5-12,  543; 
Bellows  V.  Stone,  18  N.  H.  465,  483,  484; 
Story  Eq.  PI.  §§  572-574  c;  Shaftsbury  v. 
Arrowsniith,  4  Ves.  72,  Mr  Hovenden"s  note 
(1);  CuUison  v.  Bossom,  1  Md.  Ch.  95;  How- 
ell V.  Ashmore,  1  Stockt.  (N.  J.)  87,  88.  The 
plaintiff  must  state  the  facts  which  he  expects 
to  establish  b}'  the  defendant's  answer,  other- 
wise he  cannot  have  a  discovery,  merely  to 
enable  him  o  judge  whether  he  can  prevail 
in  a  suit  at  Law.  Deas  v.  Harvie,  2  Barb. 
Ch.  448. 

1  1  M.  &  K.  88,  91 ;  see  also  Attorney- 
General  V.  Corporation  of  London,  2  M'N.  & 
G.  247,  256. 

2  1  Y.  &  C.  Ex.  211,  215. 

8  For  instances  in  which  this  rule  has  been 
acted  upon  where  the  objection  has  been 
taken  by  demurrer,  see  Stroud  v.  Deacon,  1 
Ves.  S.  37;  Ivy  v.  Kekewick,  2  Ves.  J.  679; 
Glegg  V.  Legh,  4  Mad.  193  ;  Compton  v.  Earl 


Grey,  1  Y.  &  J.  154;  Wi'.son  *.  Forster, 
Younge,  280;  Tooth  v.  Dean  and  (Chapter  of 
Canterbury,  3  Sim.  49,  61.  On  Application 
to  Produce:  Princess  of  Wales  v.  Earl  of 
Liverpool,  1  Swanst.  114,  121;  Micklethwait 
V.  Moore,  3  Mcr.  292  ;  Bligh  v.  Benson,  7  Pri. 
205;  Tyler  v.  Drayton,  2  S.  &  S.  309;  Samp- 
son V.  Swettenham,  5  Mad.  16;  2  M.  &  K. 
754,  n.  (6);  Firkins  v.  Low,  13  Pri.  193; 
Wilson  V.  Forster,  M'Lel.  &  Y.  274;  Tomlin- 
son  V.  Lymer,  2  Sim.  489;  Shaftsbury  v.  Ar- 
rowsmith,  4  Ves.  66,  70;  Aston  v.  Lord  Exe- 
ter, 6  Ves.  288;  Worsley  v.  Watson,  cited  ib. 
289;  Bolton  v.  The  Corporation  of  Liverpool, 
1  M.  &  K.  88;  Wasney  v.  Tempest,  9  Beav. 
407:  Attornev-General  v.  Thompson,  8  Hare, 
106;  Manbv  v.  Bewicke  (No.  3),  8  De  G.,  M. 
&  G.  476;  Kumbold  v.  Forteith,  No.  2,  3  K. 
&  J.  748;  Hunt  v.  Elmes,  27  Beav.  62;  5 
Jur.  N.  S.  645;  Ferrier  v.  Atwool,  12  .lur.  N. 
S.  365;  14  W.  U.  597,  L.  JJ.;  ib.  582,  V.  C. 
W.  On  Exceptions  tp  Answers :  Buden  v. 
Dore,  2  Ves.  S.  445  ;  Stainton  v.  Chadwick, 
3  M'N.  &G.  375:  15  Jur.  1139;  Ingilby  ». 
Sliafto,  ubi  sup.;  Bethell  v.  Casson,  1  H.  & 
M.  806;  Bovill  v.  Smith,  L.  R.  2  Eq.  459,  V. 
C.  W. 

"  Hare  on  Disc.  201 ;  Bellows  v.  Stone,  18 
N.  H.  465,  483-485;  Daw  v.  Eley,  2  H.  & 
M.  725.  And  in  answeriTig  interrogatories 
tiled  by  a  defendant  for  the  examination  of 
the  plaintiff,  under  the  English  practice,  the 
general  rule  applies,  that  he  who  is  bound  to 
answer  must  answer  fully.  Such  interroga- 
tories are  on  a  different  footing  fruni  those 
for  the  examination  of  a  defendant  in  this 
respect,  that  a  plaintiff  is  not  entitled  to  a 
discovery  of  the  defendant's  case,  but  a  de- 
fendant "may  ask  any  questions  tending  to 
destroy  the  plaintiff's  claim.  Hofl'uian  r. 
Postell,  L.  K.  4  Ch.  Ap.  G73. 


555 


*581  DEMURRERS. 

en'  will  not  be  affected  by  the  circumstance  that  the  same  documents 
are  evidence  of  the  defendant's  case  also  ;  ^  and  if  a  defendant,  bound 
to  keep  distinct  accounts  for  another  part}',  improperh'  mixes  them 
with  his  own,  so  that  the}'  cannot  be  separated,  he  must  discover  the 

whole.® 
*581  *  VI.  The  circumstance  that  a  party  not  before  the  Court  has 
an  interest  in  a  document  which  a  defendant,  so  far  as  his  own 
interes<  is  concerned,  is  bound  to  produce,  will,  in  some  cases,  deprive 
the  plaintiff  of  his  right  to  call  for  its  production,  at  least  in  the  absence 
of  the  thuxl  part}',  as  in  the  instance  of  a  person  being  a  trustee  only  for 
others.  Upon  this  principle,  a  mortgagee  cannot  be  compelled  to  show 
the  title  of  his  mortgagor,  unless  such  mortgagor  is  before  the  Court ;  ^ 
in  such  cases,  however,  a  demurrer,  for  want  of  proper  parties,  would 
be  the  proper  form  in  which  to  raise  the  objection,  where  the  bill  is  for 
relief  as  well  as  for  discovery.^ 

VII.  Communications  which  come  within  a  certain  class  of  official 
correspondence,  are  privileged,  upon  the  ground,  that  they  could  not  be 
made  the  subject  of  discovery  in  a  Court  of  Justice  without  injury  to 
the  public  interest.*  In  Smith  v.  The  East  India  Company^*  Lord 
L}'udhurst  had  to  consider  whether  correspondence,  between  the  Court 
of  Directors  of  the  East  India  Company  and  the  Board  of  Control, 
came  within  the  limits  of  his  privilege ;  and  he  decided  that  it  could 
not  be  subject  to  be  communicated,  without  infringing  the  policy  of 
the  Act  of  Parliament,^  and  without  injury  to  the  public  interests. 

The  above  are  the  principal  grounds  upon  which  a  defendant  may 
demm'  to  the  discovery  sought  by  a  bill ;  although  the  plaintiff  may  be 
entitled  to  the  relief  prayed,  in  case  he  could  establish  his  right  to  it  by 
other  means  than  discovery  from  the  defendant,  on  those  points  as  to 
which  the  defendant  is  entitled  to  defend  himself  from  making  discov- 
ery. In  all  other  cases,  a  plaintiff,  if  entitled  to  relief,  is  entitled  to 
call  upon  the  defendant  to  make  a  full  discovery  of  all  matters  upon 
which  his  title  to  relief  is  founded.  It  does  not,  however,  very  often 
happen  that  these  grounds  affect  the  whole  of  the  discovery  sought ; 
in  such  cases,  the  defendant  must,  if  interrogated,  answer  all  those 
parts  of  the  bill,  the  answer  to  which  will  not  expose  him,  or  have  a 
tendency  to  expose  him,  to  the  inconveniences  before  enumerated.  A 
Hemurrer,  under  such  circumstances,  should  precisely  distinguish  each 

6  Burrdl  v.  Nicholson,  1  M.  &  K.  680;  Beav.  119;    Few  v.  Giippy,   13  Beav.   457; 

Wigram  on  Disc  244:  Smith  v.  The  Duke  of  Gough  v.  Offlev,  5  De  G.  "&  S    653;  Hercy 

Beaufort,  1  Hare,  507,  518;  1  Phil.  209,  218;  v.  Ferrers.  4  Beav.  97;  amXpost,  Chap.  XLII., 

7  Jur.  1095;  Combe  v.  The  Corporation  of  Production  of  Documents. 
London,  1  Y.   &  C.  C.  C.  631,  650;  Earp  v.  2  gee  ante,  pp.  278,  558. 

Llovd,  3  K.  &  J.  549.  8  See  1  Greenl.  Ev.  §§  250,  251;  Bellows 

*  Freeman  v.  Fairlie.  3  Mer.  43;  Earl  of  v.  Stone.  18  N.  H.  465,  485. 
Salisburv  v.  Cecil,  1   Cox,  277;  Wigram  on  *  1  Phil.  50.  55;  6  Jur.  1;  see  also  Wad- 
Disc.  244:  Hare  on  Disc.  245:  and  .see  post,  eer  v.  East  India  Company,  8  De  G.,  M.  & 
Chap.  XLII.,  Production  of  Documents.  G.  182:  29  Beav.  300. 

J  Lambert   v.  Rogers,   2  Mer.    489;    see,  6  3  &  4  Will.  IV.  c.  85. 

however,  Balls  v.  Margrave,  3  Beav.  448 ;   4 
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part  of  the  bill  demurred  to,  and  if  it  does  not  do  so,  it  will  I)e  over- 
ruled.^ 

If  a  defendant  olyects  to  a  particular  part  of  the  discovery, 
and  *  the  grounds  U})on  whieli  he  may  denuir  a})i)('ar  clearly  on  '582 
the  face  of  the  bill,  and  the  defi'ndant  does  not  demur  to  tlic  dis- 
covery, but,  answering  to  the  rest  of  the  bill,  declines  answering  to  so 
much,  the  Court  will  not  compel  him  to  make  the  discovery  ;  but,  in 
general,  unless  it  clearl}-  appears  by  the  bill  that  the  plaintiff  is  n<jt 
entitled  to  the  discovery  he  requires,  or  that  the  defendant  ought 
not  to  be  compelled  to  make  it,  a  demurrer  to  the  discovery  will  not 
hold,  and  the  defendant,  unless  he  can  protect  himself  by  plea,  must 
answer.^ 

Any  irregularity  in  the  frame  of  a  bill  may  be  taken  advantage  of  by 
demurrer.^  Thus,  if  a  bill  is  brought  contrary  to  the  usual  course  of 
the  Court,  a  demurrer  will  hold ;  ^  as  where,  after  a  decree  directing 
incumbrances  to  be  paid  according  to  priority,  a  creditor  obtained  an 
assignment  of  an  old  mortgage,  and  filed  a  bill  to  have  the  advantage 
it  would  give  him,  by  way  of  priority,  over  the  demands  of  some  of  the 
defendants,  a  demurrer  was  allowed :  *  it  being,  in  effect,  a  bill  to  vary 
a  decree,  and  yet  neither  a  bill  of  review,  nor  a  bill  in  the  nature  of  a 
bill  of  review,  which  are  the  onl^'  kinds  of  bills  which  can  be  brought  to 
affect  or  alter  a  decree,  unless  the  decree  has  been  obtained  by  fraud. ^ 
Where,  however,  a  supplemental  bill  was  filed,  in  a  case  in  which,  ac- 
cording to  the  former  practice  of  the  Court,  a  supplemental  bill  was  the 
proper  course,  but  l)y  more  recent  practice  the  same  object  had  been 
accomplished  by  petition  :  Sir  John  Leach  V.  C.  held,  that  the  supple- 
mental bill  was  not  rendered  irregular,  although  the  circumstances 
would  be  taken  into  consideration  upon  the  question  of  costs.* 

If  the  plaintiff  neglects  to  take  advantage  of  the  irregularity  by  de- 
murrer, he  will  be  held  to  have  waived  the  objection,'  unless  he  has 
claimed  the  benefit  of  it  by  answer.* 

An  amended  bill  is  liable  to  have  the  same  objections  taken  to  it,  by 
demurrer,  as  an  original  bill ;  and  even  where  a  demurrer  to  the  origi- 
nal bill  has  been  overruled,  a  demurrer  to  an  amended  bill  has  been 

6  Chetwynd   v.  Lindon,   2   Ves.    S.   450;  Tpany,  uhi  svp.     [An  irreccularity  in  pleading 

Devonsher  v.  Newenham,  2  8ch.  &  Lef.  199;  is  waived  by  poiiig  to  issue  upon  the  merits, 

Robinson    v.   Thompson,    2   V.   &    B.    118;  as  where,  pendinj^  a  suit  fortiie  infiint;ement 

Weatherhead    v.    Blackburn,    ib.    121,    124.  of  a  patent,  the  patent  was  surrendered  and 

[Infra,  589,  n.  8.]  a  new  patent  taken  out,  and  the  coinijlainant 

1  Ld.  Red.  200;  Ord.  XV.  4;  post.,  p.  583.  filed    a  supplemental,  instead  <,f  an  oriijinal 

2  Ld.  Red.  20G ;  Bainbrifrge  t?.  Baddeley,  bill.  Ready  «.  Scott,  23  Wall.  352,  3(i5.  So 
9Beav.  538;  Ranger  v.  Great  Western  Rail-  where  the  answer  was  tiled  as  a  cross-bill 
wav  Company,  13  Sim.  308;  7  Jur.  935;  without  an}'  warrant  of  law.  Hubbard  v. 
Henderson  V.  "Cook,  4  Drew.  30G.  Turner,    2    M'Lcan,    539.      So     where    the 

8  Ld.  Red.  206 ;  Storv  Eq.  PI.  §  643.  answer  was  filed  as  a  cross-bill  when  an  origi- 

4  Wortlev  ?'.  Birkhead,  3  Atk.809.  nal  bill  was  alone  proper.     Odom   r.  Owen, 

6  I,d.  Red.  206;  Lady  Granville  v.  Rams-  2  Baxt.  446;  Campbell  v.  Foster,  2  Tenn  Ch. 

den,  Bunb.  56.  41)2.     So,  where  a  pre-requisite  to  the  filing 

6  Davics  V.  Williams,  1  Sim.  5.  of  an  answer  as  a  cross-bill  is  omitted.     Hull 

7  Archbishop  of  York  v.  Stapleton,  2  Atk.  v.  Fowlkes,  9  Heisk.  753.] 

136;  Ranger  v.  Great  Western  Railway  Com-  »  Milligau  v.  Mitchell,  1  AL  &  C.  433,  442. 
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allowed  ;  ^  and  the  circumstance  of  the  amendment  being  of  the  most 
trifling  extent  will  not,  it  seems,  make  any  difference  ;  and,  even  where 
the  bill  was  amended  by  the  addition  of  a  partj-  only,  the  demurrer  was 

held  to  be  regular. ^°  Where  the  defence  first  put  in  is  a  plea,  and 
*583     the  bill  is  afteiTvards  amended,  the  amended  *  bill  may  still  be 

demurred  to.^  A  defendant,  however,  cannot,  in  general,  after 
he  has  answered  the  original  bill,  put  in  a  general  demurrer  to  the 
amended  bill :  because  the  answer  to  the  original  bill,  being  still  on  the 
record,  will,  in  fact,  overrule  the  demurrer.'^  The  defendant  must,  in 
such  case,  confine  his  demurrer  to  the  matters  introduced  by  amend- 
ment. But  where  a  substantially^  new  case  is  made  b}-  the  amended 
bill,  a  general  demurrer  will  lie.^ 

A  defendant  ma^-  demur  to  part  onl^-  of  the  relief  or  discover}' :  in 
which  case  it  is  called  a  partial  demurrer.*  Under  the  former  practice, 
a  defendant  demurring  to  part  of  the  bill,  was  bound  to  answer  the  rest ; 
and  when  interrogatories  have  been  served,  a  defendant  may  still  an- 
swer such  of  the  interrogatories  as  are  not  covered  b}-  the  demurrer ; 
but  where  no  interrogatories  have  been  served,  he  may  file  the  partial 
demurrer  without  coupling  saiy  answer  with  it.^  It  is  not,  however, 
necessary  that  the  defendant  should  adopt  the  fonn  of  a  partial  de- 
murrer, for  the  purpose  of  protecting  himself  from  gi"ving  discover}-  to 
which  the  plaintiff  is  not  entitled  :  for  a  defendant  may  decline  answer- 
ing any  interrogator}-,  or  part  of  one,  from  answering  which  he  might 
have  protected  himself  b}'  demurrer,  notwithstanding  he  answers  other 
parts  of  such  interrogatory  or  interrogatories  from  which  he  might  have 
protected  himself  by  demurrer,  or  other  part  of  the  bill  as  to  which  he 
was  not  interrogated.^  The  effect  of  this  rule  will  have  to  be  consid- 
ered again  in  the  Chapter  on  Answers  ; '  and  it  ma}-,  therefore,  be  suf- 
ficient here  to  observe,  that  in  cases  in  which  it  is  stiU  thought  expedient 
to  adopt  the  defence  of  a  partial  demurrer  against  discovery,  this  rule 
does  not  seem  to  affect  the  practice  ;  but  the  rule  which  directs,  that 
no  demurrer  or  plea  shall  be  held  bad,  and  overruled  upon  argument, 
only  because  the  answer  of  the  defendant  extends  to  some  part  of 
the  san^e  matter  as  is  covered  by  such  demurrer  or  plea,*  is  important. 
And  we  have  before  seen,  that  now,  no  demurrer  or  plea  will  be  held 

9  Bancroft  v.  Wardour,  2  Bro.  C.  C.  66;  2  Powell  v.  Cockerell,4  Hare,  565,  569;  WvUie 

Dick.  672;  1   Hoff.  Ch.   Pr.  216,217;  Moore  v.  Ellice,  6  Hare,  505,   510;    Attorney-Gen- 

V.    Armsfrong,  9  Porter.  697.     [A   demurrer  eral  v.  Cooper,  8  Hare,  166;  anie,  p.  409. 
will  lie  where  the  title  alleged  in  an  amended  *  See  Emans  f.  Emans,   1  McCarter  (N. 

bill  is  inconsistent  with  that  presented    by  J.).  114. 

the  original  bill.     Winter  «.  Quarles,  43  Ala.  5  Burton  i'.  Robertson,  1  J.  &  H.  38;  6 

692.]  Jur.  N.  S.  1014.     The  defendant  must,  how- 

1"  Bosanquet    v.   Marsham,   4    Sim.   573;  ever,  wait  till  the  expiration  of  the  time  for 

[Horton    v.    Thompson,    3    Tenn.   Ch.    675.  filing   interrogatorieji.     Howe  v.  Toukin,   L. 

fnfrn,  001,  n.  6.]  R.  1  Erj.  9;  11  Jur.  N.  S.  849,  M.  K. 

1  Robertson  v.  Lord  Londonderry,  5  Sim.  6  Ord.  XV.  4. 

2-26.  '  7  Post,  (hap.  XVn.  §  1. 

2  Atkinson  v.  Hanwa^v,  1  Cox,  360;  see  8  Ord.  XIV'.  9;  Attorney -General  v. 
Ellice  V.  (ioodson,  3  M.  &  C.  653.  658;  2  Cooper,  ubi  sup.  This  order  has  been 
Jur.  249;  Salkeld  v.  Piiillips,  2  Y.  &  C.  Ex.  adopted  in  the  Equity  Rules  of  the  United 
580 ;  and  see  ante,  p.  409.  States  Courts,  Rule  37. 

•3  Cresy  v.  Bevan,  13  Sim.  354 ;  see  also 
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bad,  and  overruled  upon  argument,  only  because;  such  demurrer  or 
plea  does  not  cover  so  much  of  the  bill  as  it  might  by  law  have  ex- 
tended to.* 

A  demurrer  cannot  be  good  in  part  and  l)ad  in  part ; '°  so 
that,  *  if  a  demurrer  is  general  t(j  the  whole  l)ill,  and  there  is  an}-     *o84 
part,  either  as  to  the  relief  or  the  discovery,  to  which  the  defend- 
ant ought  to  put  in  an  answer,  the  demurrer,  ])eing  entire,  must  be  over- 
ruled.^ 

Instances  arc,  certainl}',  mentioned  by  Lord  Redcsdale,'^  in  which 
demurrers  have  been  allowed  in  part ;  but  whatever  may  have  formtirly 
been  done,  the  practice  appears  to  be  now  more  strict :  though  some- 
times the  Court  has,  upon  overruling  a  demurrer,  given  the  defendant 
leaA^e  to  put  in  a  less  extended  demurrer,  or  to  amend  and  narrow  the 
demurrer  already  filed. ^  In  the  latter  case,  iowever,  the  application 
to  amend  ought  to  be  made  before  the  judgment  upon  the  demurrer,  as 
it  stands,  has  been  pronounced :  though,  even  where  that  has  been 
omitted,  the  Court  has,  after  the  demurrer  has  been  overruled,  upon  a 
proper  case  being  shown,  given  the  defendant  leave,  upon  motion,  to 
put  in  a  less  extended  demurrer  and  answer.* 

A  defendant  may  also  put  in  separate  dcmuiTcrs  to  separate  and 
distinct  parts  of  a  bill,  for  separate  and  distinct  causes  :  *  for  the  same 
grounds  of  demmTcr,  frequently,  will  not  apply  to  different  parts  of 
a   bill,  though   the  whole   may  be   liable   to  demun-er ;    and    in    this 


9  Ante,  p.  546,  n.  6,  post,  p.  617;  Ord. 
XIV.  8. 

10  In  this  respect,  there  is  a  difference 
between  a  plea  and  a  demurrer.  Mayor,  Sic, 
of  London  v.  Lavv,  8  Ves.  403  ;  Baker  v. 
Mellish,  11  Ves.  70. 

1  Per  Lord  Hardwicke  in  Metcalf  v. 
Hervev,  1  Ves.  S.  248;  Earl  of  Suffolk  v. 
Green,'!  Atk.  450  ;  Todd  v.  (iee,  17  Ves.  273, 
277;  Attorney-General  v.  Rrown,  1  Swanst. 
304.  A  demurrer  bad  in  part  is  void  m  toto, 
Verplanck  v.  Caines,  1  John.  Ch.  57;  Forbes 
1'.  Whitlock,  3  Edw.  Ch.  446;  Fav  v.  Jones, 

1  Head  (Tenn.),  442:  Shed  v  Garfield,  5 
Vt.  39;  Castlcman  i'.  Weitch,  3  Rand.  598; 
Kimberley  w  Sells,  3  John.  Ch.  467;  Graves 
V.  Downey,  3  Monroe,  356;  Chase's  case,  1 
Bland,  217;  Blount  v.  Garen,  3  Havw.  88; 
Treadwell  i'.  Brown,  44  N.  H.  551;"  Metier 
r.  Metier,  3  C.  E.  Green  (N.  J.),  273;  S.  C. 
4  C.  E.  Green  (N.  J.),  457;  Banta  v.  Moore, 

2  McCarter  (N.  J.),  97;  Mitchell  y.  Green,  10 
Met.  101;  ante,  547,  note;  but  see  Pope  v. 
Stansbury,  2  Bibb,  484,  contra.  It  is  a  gen- 
eral rule  that  a  demurrer  cannot  be  good  as 
to  a  part,  which  it  covers,  and  bad  as  to  the 
rest;  and  therefore  it  must  stand  or  fall  alto- 
gether. Higginbotham  v.  Burnet,  5  John. 
Ch.  184;  Burns  v.  Hobdt,  29  Maine,  .272, 
277;  [Marve  v.  Dvche,  42  Miss.  347;  Reid  v. 
Beall,  42  Miss.  472. 

But  in  Tennessee,  which  authorizes  an 
appeal  from  the  decree  of  the  Chancellor  on 
a  demurrer,  the  Supreme  Court  has  some- 
times departed  from  this  rule  with  a  view  to 
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narrow  the  subsequent  litigation.  Fitzgerald 
I'.  Cummings,  1  Lea,  232;  Riddle  v.  Mottley, 
1  Lea,  468.'] 

A  demurrer  to  the  whole  of  a  bill,  con- 
taining some  matters  reiicvabie  and  others 
not,  is  bad,  unless  the  bill  is  multifarious. 
Dimmock  v.  Bixby,  20  Pick.  .368;  McLaren 
?;.  Steapp,  1  Kelly,  376;  Beach  v.  Beach,  II 
Paige,  161;  Stuyvesant  v.  Mayor,  Ike,  of 
New  York,  11  Paige,  414;  Robinson  v.  Guild, 
12  Met.  323.  Where  a  demurrer  to  a  bill  is 
overruled,  because  it  covers  too  much,  the 
defendant  may.  on  exception  to  his  answer, 
raise  the  question  of  the  materiality  of  the 
discovery.  Kuypers  v.  Ref.  Dutch  Church, 
6  Paige,  570.  If  the  ground  of  demurrer 
assigned  as  to  all  of  the  plaintiffs  be  bad  as 
to  one,  the  demurrer  must  be  overruled. 
Gibson  V.  Jayne,  37  Miss.  164.  [If  the  de- 
murrer be  to  the  whole  bill  for  want  of  proper 
parties,  and  there  are  sufiicient  parties  'o 
the  proper  part  of  the  bill,  which  is  inde- 
pendent of  another  part  faulty  lor  want  of 
parties,  the  demurrer  will  be  bad.  Laughtoii 
V.  Harden,  68  Me.  208.] 

'^  Ld.  Red.  214;  Rolt  v.  Lord  Somerville,  2 
Eq.  Ca.  Ab.  759,  pi.  8;  Radcliffe  t'.  Furs- 
man,  2  Bro.  P.  C.  cd.  Toml.  514. 

8  Baker  i-.  Mellish,  11  Ves.  68;  Glegg  r. 
Legh,  4  Mad.  193,207;  Thorpe  v.  Macaulay, 
5  Mad.  218. 

4  Baker  v.  Mellish,  11  Ves.  72,  76. 

6  North  V.  Earl  of  Strafford,  3  P.  Wms. 
148;  Roberdeau  v.  Rous,  1  Atk.  544. 
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case,  one   demun*er  may  be  overruled   upon   argument   and   another 
allowed.® 

Although  a  demurrer  cannot  be  good  in  part  and  bad  in  part,  it 
vaa.y  be  good  as  to  one  of  the  defendants  demmring,  and  bad  as  to 
others.'' 

*685  *  Section  III.  —  TTie  Form  of  Demurrers. 

A  demurrer  must  be  entitled  in  the  cause,  and  is  headed  "The 
demurrer  of  A.  B.  (or,  of  A.  B.  and  C.  D.),  one,  &c.,  of  the  above- 
named  defendants,  to  the  bill  of  complaint  of  the  above-named  plain- 
tiff." If  it  be  accompanied  b}'  a  plea,  or  by  an  answer,  it  should  be 
called  in  the  title  "  the  demurrer  and  plea,"  or  "  demurrer  and  answer." 
"Where  it  is  to  an  amended  bill,  it  need  not  be  expressed,  in  the  title, 
to  be  a  demurrer  to  the  original  and  amended  bill ;  but  a  demurrer  to 
the  amended  bill  will  be  sufficient.^ 

As  a  demurrer  confesses  the  matters  of  fact  to  be  true,  as  stated  by 
the  opposite  party,  it  is  always  preceded  by  a  general  protestation 
against  the  truth  of  the  matters  contained  in  the  bill ;  ^  a  practice  bor- 
rowed from  the  Common  Law,  and  probably  intended  to  avoid  conclu- 
sion in  another  suit,^  or  in  the  suit  in  which  the  demurrer  is  put  in,  in 
case  the  demuiTer  should  be  overruled. 

After  the  protestation,  the  demurrer,  if  it  is  a  partial  demurrer  and 
not  to  the  whole  bill,  must  proceed  distinctly  to  point  out  the  parts  of 
the  bill  to  which  it  is  intended  to  apply.*  The  rule,  as  to  this,  is  laid 
down  by  Lord  Redesdale  in  Devonsher\.  Newenham^^  "that  where  a 
defendant  demurs  to  part,  and  answers  to  part  of  a  bill,  the  Court  is 
not  to  be  put  to  the  trouble  of  looking  into  the  bill  or  answer,  to  see 
what  is  covered  by  the  demurrer ;  but  it  ought  to  be  expressed,  in  clear 
and  precise  terms,  what  it  is  the  party  refuses  to  answer  ;  ®  and  I  can- 
not agi-ee  that  it  is  a  proper  way  of  demurring  to  say,  that  the  defend- 
ant answers  to  such  a  particular  fact,  and  demurs  to  all  the  rest  of  a 
bill:  the  defendant  ought  to  demur  to  a  particular  part  of  the  bill, 
specifying  it  precisely."  ~' 

6  North  V.  Earl  of  Strafford,  uU  sup.  ;  2  storv  Eq.  PI.  §§  452,  457;  1  Smith  Ch. 
Little  V.  Archer,  1  Hogan,  55.  Pr.  (2d  Am.  ed.)  209.     Protestations  m  dc- 

7  Maj'or,  &c.,  of  London  v.  Levy,  ublsup.  ;  murrers  are  required,  in  New  Hampshire,  to 
Barstow'v.  Smith,  Walk.  Ch.  394;  but  not  be  omitted  b}' Rule  6  of  the  Rules  of  Chan- 
unless  it  is  in  form  a  "joint  and  several  de-  cerv  Practice,  .38  N.  H.  606. 

murrer; "  per  Sir  L.  Shadwell  V.  C.  in  Glas-  8  Ld    Red.  212. 

cott  V.  Copper   Mmers'"    Company,    11  Sim.  4  in  New  Hampshire,  the  form  of  a  de- 

.305.310;    5  Jur.   2G4.     If  too  many  persons  murrer  is  required  in  substance  to  be, — "The 

are  joined  as  defendants  in  a  bill  in   Equity,  defendant   says  the  plaintiff  is  not  entitled 

there  being  no  misjoinder  of  subjects,  one,  upon  sucli  bill  to  the  relief    [or  discovery] 

against    whom   a   good   cause   of    action   is  prayed  for,   because,"    &c.     Rule  10  of  the. 

stated,   cannot  on   this  ground,  demur.     N.  Rules  for  Chancery  Practice,  38  N.  H.  10. 

Y.  &  N.  H.  R.R.  Co.  V.  Schuyler,  17  N.  Y.  «  2  Sch.  &  Lef.  109,  205. 

592.  6  See  Atwill  v.  Ferrett,  2  Blatch.  C.  C. 

1  Smith  V.  Bn-on,  3  Mad.  428;  Osborn  v.  39. 
Jullion,  3  Drew' 552;   and  see  Granville  v.  "^  Chetwynd  v.  Lindon,   2  Ves.    S.   450; 

Betts,  17  Sim.  58.     For  forms  of  demurrer,  Salkeld  «.  Science,  26.  107;  Barnes  «.  Taylor, 

see  2  Van  Hey.  74-92;  &ndi post,  Vol.  HI.  4  W.  R.  577,  V.  C.  K.;    Johnston  v.  John- 
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Altliough  a  domnrror,  in  the  form  above  statofl,  narnfl}-,  "to  all  tho 
rest  of  the  l)ill  which  is  not  answered,"  would,  for  the  reasons  .stute<l 
by  Loid  Kedesdale,  be  a  bad  form  of  demurrer:  a  demurrer 
*  to  all  the  bill,  except  as  to  a  particular  specified  part,  would  "586 
not  be  open  to  the  same  objection  ;  and  where  the  (ixcoption  ap- 
plies to  a  very  small  part  only  of  the  bill,  it  has  been  held  to  be  the 
proper  way  of  demurring.^  In  framing  such  a  demurrer,  however,  can- 
must  be  taken  that  it  should  appear  distinctly,  by  the  demurrer  itself, 
what  part  of  the  bill  is  to  be  included  in  the  exception  :  otherwise,  the 
demurrer  will  be  bad.^ 

The  above  rule  also  applies  to  cases  where  there  are  two  or  more  dis- 
tinct demurrers  to  different  portions  of  the  ])ill ;  in  such  cases,  the 
different  portions  of  the  bill  to  be  covered  by  each  demurrer  must  be 
distinctly  pointed  out.  And  where  a  demurrer  is  put  in  to  such  parts 
of  an  amended  bill  as  have  been  introduced  by  the  amendments,  it  will 
not  be  sufficient  to  say  it  is  a  demurrer  to  the  amendments,  but  the 
parts  must  be  specifically  pointed  out,  and  a  demurrer  to  so  much  of 
the  amended  l)ill,  as  has  not  been  answered  b}-  the  answer  to  the  ori- 
ginal bill,  will  be  bad.^ 

A  demurrer  will  not  be  good  if  it  merely  says,  generally,  that  the  de- 
fendant demurs  to  the  bill ;  *  it  must  express  some  cause  of  demurrer, 
either  general  or  specific.^  A  defendant  is  said  to  demur  generally, 
when  he  demurs  to  the  jurisdiction,  or  to  the  substance  of  the  bill ;  or 
speciall}',  when  he  demurs  on  the  ground  of  a  defect  in  form.  He  may, 
however,  in  cases  where  he  demurs  either  to  the  jurisdiction  or  to  the 
substance,  state  speciall}^  the  particular  grounds  upon  which  he  founds 
his  objection  ;  and,  indeed,  some  of  the  grounds  of  demurrer,  Avhich  go 
to  the  substance  of  the  bill,  require  rather  a  particular  statement ;  thus, 
a  demurrer  for  want  of  parties,  must,  as  has  been  before  stated,  show 
who  are  the  necessar}^  parties,  in  such  a  manner  as  to  point  out  to  the 
plaintiff  the  objection  to  his  bill,  so  as  to  enable  him  to  amend  by  add- 
ing proper  parties  ;  ®  and  in  the  case  of  a  demurrer  for  multifariousness, 
a  mere  allegation,  "that  the  bill  is  multifarious."  will  be  informal;  it 
should  state,  as  the  ground  of  demurrer,  that  the  bill  unites  distinct 
matters  upon  one  record,  and  show  the  inconvenience  of  so  doing.' 

Some  objections,  which  appear  to  be  merely  upon  matters  of  form, 

ston,  2  Moll.  414;  Story  Eq.  PI.  §§  457,  4.')8,  4  Duffield  r.  Graves,  Carey,  87;  Oflfpley  r. 

and   notes;    Nash   v.    .^mith,  6   Conn.   421;  ]Morf,'an,  ib.   107;  Peachie  v.  Twvecro.sse,  16. 

Clancy  i'.  Craine,  2  Dcv.  Ch.  363.  113. 

1  Hicks  V.  Kaincock,  1  Cox,  40;  Howe  v,  ^  Nash  v.  Smith,  6  Conn.  422;  see  .lohii- 

Dnppa.  1  V.  &  15.511.  ston  t'.  Johnston,  2  Moll.  414;    Howland  r. 

'^  Kobinson  v.  Thompson,  2  V.  &  B.  118;  Kenosha   County,   19  Wis.  247.     A  grneral 

VVeatherhead  i'.  Blackburn,  ib.    121;    ]$ureh  demurrer,    without    any   special    cause    «s- 

V.  Coney,  14.Jur.  1009,  V.  C.  K.  B. ;  Osborn  v.  sijiiied,  has  the  effect  only  to  turn  the  in(|uiry 

.lullion,  3  Drew.  562;  Barnes  r.  Tavlor,  4  W.  upon  the  e(|uities  of   the  bill.     Wellborn  r. 

K.  577,  V.  (;.  K.;  Story  Eq.  PI.  §§"457,  458;  Tiller,  10  Ala.  305. 
and  see  Burton  v.  Robertson,   1  J.  &  H.  38;  6  Ante,  p.  278. 

6  .lur.  N.  S.  1014,  for  case  where  no  answer  ">  Kayner  v.  Julian,  2  Dick.  677;  5  Mad- 

had  been  required.  144,  n.  (i);    Barber  1;.  Barber,  4  Drew.  666; 

8  Mynd  v.  Francis,  1  Anst.  5.  5  Jur.  N.  S.  1197. 
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may  be  taken  advantage  of  under  general  demurrers,  for 
♦587  *  want  of  equity' ;  ^  thus,  it  has  been  before  stated^  that  some 
bills  ma}-  be  demurred  to  on  the  ground  that  they  are  not  accom- 
panied by  an  affidavit ;  that  objection,  however,  is  in  fact  an  objection 
to  the  equity,  because  the  cases  in  which  an  affidavit  is  required  are 
those  in  which  the  Court  has  no  jurisdiction,  unless  upon  the  supposi- 
tion that  the  fact  stated  in  the  affidavit  is  true  ;  and  the  Court  requires 
the  annexation  of  the  affidavit  to  the  bill,  for  the  purpose  of  verifying 
that  fact.  In  these  cases,  the  objection  may  be  made  either  in  the 
form  of  a  special  demurrer,  or  of  general  demurrer  for  want  of  equity  : 
because  the  plaintiff,  by  his  bill,  does  not  bring  his  case  within  the 
description  of  cases  over  which  the  Court  exercises  jurisdiction.  Upon 
the  same  principle,  a  defendant  may  take  advantage  by  general  de- 
murrer, of  the  omission  to  offer  to  do  equity,  in  cases  where  such  an 
offer  ought  to  be  made.^  The  objection  for  want  of  sufficient  positive- 
ness  in  the  plaintiff's  statement  of  facts  within  his  own  knowledge,  may 
also  be  taken  by  general  demurrer  ;  *  but  where  a  defendant  to  a  bill 
praying  relief,  demurs  to  the  discovery  only,  he  cannot  do  so  under  a 
general  demurrer  for  want  of  equity :  he  must  make  it  the  subject  of 
special  demurrer  ;  ^  and  so,  a  general  demurrer  does  not  include  a  de- 
murrer on  the  ground  that  the  bill  (being  a  bill  of  review)  does  not 
state  on  the  face  of  it  that  it  is  by  leave  of  the  Court ;  but  that  ground 
ma}'  be  taken  ore  tenus.^ 

Care  must  be  taken,  in  framing  a  demurrer,  that  it  is  made  to  rely 
only  upon  the  facts  stated  in  the  bill ;  otherwise  it  will  be  what  is 
termed  a  speaking  demurrer,  and  will  be  oveiTuled.''  Thus,  where  a 
bill  was  filed  to  redeem  a  mortgage,  alleging  that  the  plaintiff's  ances- 
tor had  died  in  1770,  and  that,  soon  after,  the  defendant  took  posses- 
sion, &c.  ;  and  the  defendant  demurred,  and  for  cause  of  demurrer 
showed,  that  it  appeared  upon  the  face  of  the  bill,  that  from  the  year 
1770,  which  is  upwards  of  twenty  3'ears  before  the  filing  of  the  bill,  the 
defendant  has  been  in  possession,  &c..  Lord  Rosslyn  overruled  the 
demurrer,  because  the  language  of  the  bill  did  not  show  that  the  de- 
fendant took  possession  in  the  year  1770,  but,  that  he  did  so,  could 
only  be  collected  from  the  averment  in  the  demurrer.*    But  a  demurrer, 

1  In  Marsh  v.  Marsh,  1  C.  E.Green  (N.  904;  Marsh  v.  Marsh,  1  C.  E.  Green  (N.  .1.), 
.].),  391,  ;J'.i7,  it  is  said  that,  under  a  general  391,  397.  [And  tlie  demurrer  may  be  to  a 
demurrer  for  want  of  equitv,  no  oljjeetion  particuhir  iiiterroj^atory,  as  where,  in  a  bill 
for  want  of  form  can  properly  be  raised.  for  divorce,  tiie  defendant  is  cr.lled  upon  to 
[And  this  is  repeated  in  Miller  v.  .Jamison,  9  discover  whether,  since  the  marnai^e,  she  h.ns 
(1.  E.  Green,  41.  Such  a  demurrer  is  too  committed  adultery.  Black  v.  Black,  11  C. 
general   undJr  the   Ala.  Rev.  Code,   §  3.350.  E.  Green,  431.]       „     ,     ,^ 

Erwin  V.  Reese.  54  Ala   589.]  ^  Henderson  v.  Cook,  4  Drew. -300. 

2  Ante,  p.  394.  A  demurrer  for  want  of  ^  Bn.wiiMvord  v.  Edwards  2  Ves.  S.  245; 
equitv  need  not  refer  to  the  allegations  of  the       Henderson  r.  Cook,  4  Drew   30G.  315. 

hill.  "Middlebrook  v.  Bromley,  9  Jur.   N.  S.  «  Edsell  v.  Buchanan,  4  Uro.  C.  C  2.34;  2 

014.  615;  11  W.  K.  712,  V.  C    K.  Ves.  .1.  83.     It  is  said  in  Brooks  v.  G''>'';;n^ 

3  Anie,  p.  385;  Inman  v.  Wearing,  3  De  4  Paige,  375,  that  "the  case  of  Edsell  v. 
G.  &  S.  729.  Buchanan,  2  Ves.  J.  83,  has  been  frequently 

■*  Ante,  pp.  360.  560.  misunderstood.     The  demurrer  in  that  case 

6  \Vh:itiiigham  V.  Burgoyne,  3  Anst.  900,       was  not  overruled  as  a  speaking  demurrer, 
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for  that  it  appeared  *on  the  hill  that  the  ajrreomont,  thorcin  al-  •588 
leged  to  have  been  entered  into,  ia  not  in  writing  sigiicd  hy  the 
defendant,  is  not  a  speaking  denuuTer.»  It  is  matei-ial  to  notice  that, 
in  order  to  constitute  a  speaking  demurrer,  the  fact  or  averment  intro- 
duced must  be  one  which  is  necessarj'  to  support  the  demurier,  and  is 
not  found  in  the  bill :  ^  the  introduction  of  immaterial  facts,  or  aver- 
ments, or  of  arguments,  is  improper ;  but  it  is  mere  surplusage,  and 
will  not  vitiate  the  demurrer.^ 

A  defendant  is  not  limited  to  show  one  cause  of  demurrer  only ;'  he 
may  assign  as  many  causes  of  demurrer  as  he  pleases,  either  to  the 
whole  bill,  or  to  each  part  of  the  bill  demurred  to,  liut  they  must  be 
stated  as  distinct  and  separate  causes  of  demurrer  ;  *  and  if  any  one  of 
the  causes  of  demurrer  assigned  hold  good,  the  demurrer  will  be  al- 
lowed.^ Where,  however,  two  or  more  causes  of  demurrer  are  shown 
to  the  whole  bill,  the  Court  will  treat  it  as  one  demurrer ;  and  if  one  of 
the  causes  be  considered  sufficient,  the  order  will  be  drawn  up,  as  upon 
a  complete  allowance  of  the  demurrer.^  A  defendant  mav  also,  at  the 
hearing  of  his  demurrer,  orally  assign  another  cause  of  demurrer,  differ- 
ent or  in  addition  to  those  assigned  upon  the  record :  which,  if  valid, 
will  support  the  demurrer,  although  the  causes  of  demuiTer  stated  in 
the  demurrer  itself  are  held  to  be  invalid.  This  oral  statement  of  a 
cause  of  demurrer,  is  called  demurring  "  ore  tenus."  ^  A  defendant  can- 
not demur  ore  tenus,  unless  there  is  a  demurrer  on  the  record  ;  and  upon 
this  gi-ound,  where  a  defendant  had  pleaded,  and,  upon  the  plea  l)eing 
overruled,  offered  to  demur  ore  tenus,  for  want  of  parties,  he  was  not 
permitted  to  do  so ;  ^  neither  can  a  defendant  demur  ore  tenus 
for  the  same  cause  that  has  been  exjDressed  in  the  *  demurrer  on     *589 

merely  on  account  of   a  modest  suggestion,  Tallmadge  v.  Lovett,  3  Edw.  Ch.  554;  Saxon 

tiiat   the  time,   stated   by  the   complainant,  v.  15arksdale.  4  Desaus.  522. 

'about  the  year  1770.' was  upwards  of  twen-  8  Cawthorn    v.   Chalie,  2    S.  &   S.    127; 

ty  years  before  the  filing  of  the  bill.     But  it  Davies  v.  Williams,  1  Sim.  5,  8. 

was  because  that  suggestion,  from  the  man-  *  Barber  y.  Barber,   4  Drew.  666;  5  Jur. 

ner  in  which  it  was  introduced  into  the  de-  N.  S.  1197. 

murrer,  was  in   the  nature  of    an  averment  «  Harrison  «.  Hogg,  2  Ves.  J.  32-3;  Jones 

that  the  defendant  had  been  in  possession  of  v.  Frost,  3  Mad.  1.9;    Jac.  466;   Cooper  v. 

the  mortgaged  premises  for  more  than  twenty  Karl  I'owis,  3  De  G.  i*t  S.688. 

years.     And  the  fact  of  such  possession  wa"s  6  Welleslev  v.  AVelleslev,  4  M.  &  C.  554, 

necessary  to  sustain  the  defence  set   up  on  5-58;  4  Jiir.  2":  see  also  Wa'tts  r.  Lord  F^lin- 

the  argument  of  the  demurrer;  which  defence  ton,  1  C.  P.  Coop  t.  Cott.  25,  27. 

was,  that  the  plaintiff's  right  to  redeem  was  7  Brinkerhoff  v.  Brown.  6  John.  Ch.  149; 

barred   by  the  lapse  of    time.     The  precise  Storv  Eq.    PI.  §    4(14;    Wright   i'.  Dame,    1 

tun?,    at   which    the  defendant's   posses.sion  Met."  237 ;  M'Demiot  r.  Blois,  R.  M.  ("hark. 

commenced,    not   appearing    from    the   bill  28L;  Dalv  v.   Kirwan.  1  Irish  Eq.   157;  see 

Itself,    the   averment   that    the     heir  of  the  Garlick  f.   Strong,  3  Paige,  440;    Chase  i-. 

mortgagee  had  been  in  possession   'upwards  Searle,  45  N.  H.  512. 

of  twenty  years  before  the  bill  filed,'  should  Under  a   general  demurrer  for  want   of 

have  been  brought  forward  by  plea,  or  an-  equitv,  a  demurrer  for  want  of  parties  mav 

swer,  and  not  liy  demurrer."  be    made    ore    terms.     Roliinson    v.    Smith, 

1  Wood  w.  Midgley,  5  De  G.,  M.  &G.  41;  3  Paige,  231:  Garlick  r.  Strong,  3  Paige, 
see  also  Jones  v.  Cliarlemont,  12  Jur.  532;  4.52:  Stillwell  v.  M'Xeely.  1  Green  Ch.  .305; 
^' ^-  ^''-  see  Pvie  i'.  Price,  6  Sumner's  Yes.  781 ;    Mr. 

2  Brooks  V.  Gibbon.s,   4  Paige,    374;    see  Hoveiiden's  note  (2);  Ld.  Red.  217. 
Kuypers  v.  Ref.  Dutch  Church,  6  Paige,  570;  8  Durdant  v.  Redman,  1  Vern.  78;   Hook 
M'Comb  V.  Armstrong,  2  Moll.  295;  Storv  t'.  Dorman,  1  S.  &  S.  227,  231;  Story  Eq. 
Eq.  PI.  §448:    Pendlehurv  r.  Walker,  4  Y.  PI.  §  464. 

&  C.  424;  1  Smith  Ch    Pr.'(2d  Am.  ed.)20fi; 

563 


*590  DEMURRERS. 

record,  and  oveiTuled ;  ^  nor  can  he,  after  a  demurrer  to  the  whole 
bill,  demiu'  ore  tenus  as  to  part.^  It  seems,  however,  that  after  a  de- 
murrer to  part  of  the  bill  has  been  overruled,  the  defendant  may 
demur  ore  tenus  to  the  same  part.^ 

It  is  to  be  noticed  that,  although  a  defendant  may,  either  upon  the 
record,  or  ore  tenus,  assign  as  man}'  causes  of  demurrer  as  he  pleases, 
such  causes  of  demurrer  must  be  co-extensive  with  the  demurrer  upon 
the  record ;  therefore,  causes  of  demurrer,  which  applj'  to  part  of  the 
bill  only,  cannot  be  joined  with  causes  of  demurrer  which  go  to  the 
whole  bill :  ^  for,  as  we  have  seen  before,  a  demurrer  cannot  be  good  in 
part  and  bad  in  part ;  which  would  be  the  case  if  a  demurrer,  profess- 
ing to  go  to  the  whole  bill,  could  be  supported  by  the  allegation  of  a 
gi-ound  of  demurrer  which  applies  to  part  only. 

The  consequence  of  demurring  o?-e  tenus,  as  regards  costs,  wiU  be 
discussed  in  a  future  section.^ 

The  demurrer,  having  assigned  the  cause  or  causes  of  demurrer,  then 
proceeds  to  demand  judgment  of  the  Court,  whether  the  defendant 
ought  to  be  compelled  to  put  in  an}'  further  or  other  answer  to  the  bill, 
or  to  such  part  thereof  as  is  specified  as  being  the  subject  of  demurrer ; 
and  concludes  with  a  prayer,  that  the  defendant  may  be  dismissed  with 
his  reasonable  costs  in  that  behalf  sustained.® 

If  a  demurrer  is  to  part  of  the  bill  only,  the  answer  (if  any)  to  the 
remainder  usually  follows  the  statement  of  the  causes  of  demurrer, 
and  the  submission  to  the  judgment  of  the  Court  of  the  plaintiffs  right 
to  call  upon  the  defendant  to  make  further  or  other  answer.'' 

It  was   formerly  an   invariable   rule,  that   an   answer   to   any  part 

of  a  bill  demurred  to  would  overrule  the  demurrer,^  even  though 

*590     *  the  part  answered  was  immaterial.^     And  tliis  rule  was  carried 

1  Bowman  v.  Lvgon,  1  Anst.  1;  but  see  therefore  demur  as  to  one  part,  plead  as  to 
Pratt  V.  Keith,  10  Jur.  N.  S.  305,  V.  C.  K. ;  another  part,  and  answer  to  the  rest  of  the 
12  W.  R.  394,  where  a  demurrer  on  the  bill.  Story  Eq.  PI  §  442  ;  Newton  v. 
record,  that  there  were  not  proper  parties,  Thayer,  17  Pic-k.  132,  133;  Pierpont  r.  Fowle, 
having  been  overruled,  a  demurrer  ore  2  Wood.  &  M.  23.  But  a  defendant  cannot 
tenus,  describing  the  necessary  parties,  was  plead  or  answer,  and  demur  both,  to  the 
allowed.  whole   bill   or  to   the  same  part   of  a  bill. 

2  Shepherd  v.  Llovd,  2  Y.  &  ,J.  490 ;  Harr.  Clark  v.  Phelps,  6  John.  Cli.  214  ;  Beau- 
Ch.  227;  [Barrett  'v.  Doughty,  10  C.  E.  champ  i-.  Gibbs,  1  Bibb,  481;  Robinson  v. 
Green,  380].  Bingley,  1  M'Cord  Ch  352.     If  the  defendant 

8  Crouch   V.   Hickin,   1   Keen,    385,    389;  demur  to  the  whole  bill,  an  answer  to  a  part 

Bee  contra.  Shepherd  V.  L\oyd,  ubi  sup.  thereof   is   inconsistent;    and    the   demurrer 

*  Pitts  V.  Short,  17  Ves.  213,  216 ;  Met-  will  be  overruled.     [Fieri  v.  Sliieldsboro,  42 

calfec.  Brown,  5  Pri.  500;  Rump  tJ.Greenhill,  Miss.  493.]     For  the  same  reason,  if  there 

20  Beav.  512;  1  Jur.  N.  S.  123;  Henderson  be  a  demurrer  to  a  part   of   the   bill,   there 

V.  Cook,  4  Drew.  30G;  Gilbert  v.  Lewis,  1  De  cannot  be  a  plea  or  answer  to  the  same  part, 

G.,  J.  &  S.  38;  Thompson  v.  University  of  without  overruling  the  demurrer.      Clark  v. 

London,  10  .Jur.  N.  S.  GG9,  671;  33  L.  J."  Ch.  Phelps,  6  .John.  Ch.  214;  Souzer  v.  De  Meyer, 

625,  V.  C.  K.  2  Paige,  574;  H.  K.  Chase's  case',  1  Bland, 

6  See  ^os<,  p.  549.  217;    Leacraft  v.  Dempsev,   4   Paige,    124; 

«  See  form  in  Vol.  III.  Spofford  v.  Manning,  6  Paige,  383;  Miller  v. 

1  See  ante,  pp.  581,  .584,  585.  Fasso,   1  Bailey  Eq.  187 ;  Jarvis  v.  Palmer, 

8  Tidd  V.  Clare,  2  Dick.  712;   Hester  v.  11  Paige,  650;  Kuypers  v.   Reformed   Dutch 

Weston,  1  Vern.  463;  Roberts  v.  Clayton,  3  Church,  6  Paige,  570;  Chase's  case,  1  Bland, 


Anst.  715;  see  Varick  v.  Smith,  5  Paige,  137 

i 
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so  far,  that  where  the  demurrer  did  not  in  form  extend  to  the  part, 
answered,  yet,  if  the  principle  upon  which  the  demurrer  depended 
was  such  that  it  ought  to  have  extended  to  the  whole  bill,  then  the 
answer  to  such  part  overruled  the  demurrer.''^  This  is  still  the  rule  of 
the  Court,  but  it  has  been  modLTed  to  this  extent :  that  the  Court  will 
not  overrule  a  demurrer,  merely-  o -i  the  ground  that,  by  some  slip  or 
mistake,  a  small  or  immaterial  part  of  the  bill  is  covered  by  the  answer 
or  plea,  as  well  as  the  demurrer.' 

For  information  as  to  the  nature  of  the  answer  (if  any)  to  be  put 
in  to  those  parts  of  the  bill  to  which  the  defendant  does  not  demur, 
the  reader  is  referred  to  the  chapter  on  Answers.*  If  the  plaintiff  con- 
ceives such  answer  to  be  insufficient,  he  may  except  to  it,  but  he  must 
not  do  so  before  the  demurrer  has  been  argued :  ®  otherwise,  he  will 
admit  the  demurrer  to  be  good.**  It  is  said,  however,  that  if  the 
defendant  demiu-s  to  the  relief  only,  and  answers  the  rest  of  the  bill, 
the  plaintiff  may  take  exceptions  to  the  answer  before  the  deraiu-rer  is 
argued.'' 

A  demurrer  is  prepared,  and  must  be  signed,  by  counsel ;  *  but  it  is 
put  in  without  oath,  as  it  asserts  no  fact,  and  reUes  merely  upon  matter 
apparent  upon  the  face  of  the  bill ;  ^  and  it  need  not  be  signed  by  the 
defendant. 

*  A  mere  clerical  error  in  a  demurrer  may  be  amended  on  an     *  591 
ex  parte  order,  before  the  twelve  days  have  expired,^  or  at  the 
hearing.^ 


206;  Saxon  v.  Barksdale,  4  Desaus.  522  ;  Bull 
V.  Bell,  4  Wis.  54  ;  see  ante,  p.  547,  n.  2. 

In  Massachusetts,  "  the  defendant,  in- 
stead of  filing  a  formal  plea  or  demurrer, 
ma^'  insist  on  any  special  matter  in  his 
answer,  and  have  the  same  benefit  therefrom 
as  if  he  had  pleaded  the  same  or  demurred  to 
the  bill."  Rule  14  of  the  Rules  of  Practice 
in  Chancery;  see  Lovett  r.  Longmire,  14  Ark. 
(1  Barb.)  389.  The  same  rule  exists  in  New 
Hatnpshire;  Rule  10  of  Chancery  Practice. 
38  N.  H.  GOT. 

By  the  rules  in  Chancery  cases  in  Maine, 
defendants  may  several!}'  demur  and  an- 
swer to  the  merits  of  the  bill  at  the  same 
time.  Rule  6,  37  Maine,  582;  Hartshorn  v. 
Eames,  31  Maine,  97;  Smith  v.  Kelley.  56 
Maine,  64,  65.  [So  in  Tennessee,  Code, 
§  4319;  Harding  v.  I':gin,  2  Tenn.  Ch.  3!).] 

2  Dawson  v.  Sadler,  1  S.  &  S.  542;  Sher- 
wood r.  Clark,  9  Pri.  259  ;  Hester  v.  Weston, 

1  Vern.  463. 

3  Ord.  XIV.  9;  ante,  p.  583  ;  Lowndes  v. 
Garnett  and  Moscley  Gold  Mining  Company, 

2  .1.  &  H.  282;  Mansell  v.  Fecnev,  ib.  31-3; 
Gilbert  v.  Lewis,  1  De  G.,  J.  iS:  S.  38  ;  9  ,Iur. 
N.  S.  187  ;  see  also  Jones  v.  Earl  of  Strafford, 

3  P.  Wms.  81. 

*  Post.  Chap.  XVII. 

6  London  Assurance  t;.  East  India  Com- 
pany. 3  P.  Wms.  326. 

6  Ld.  Red.  317  ;  Boyd  v.  Mills,  13  Ves. 
85,  86.     If  uecessar\',  the  plaintiff  may  obtain 
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an  extension  of  the  time  to  file  exceptions  ; 
see  post,  Chap.  XVII.  §  4. 

7  Ld.  Red.  317;  3  P.  Wms.  327,  n.  (c). 

8  Ord.  VIII.  1  ;  Story  Eq.  PI.  §  461. 
Where  a  solicitor  has  appeared  in  a  cause, 
and  a  demurrer  is  filed,  signed  by  solicitors 
who  have  not  appeared,  the  deniurrer  may 
be  treated  as  witliout  signature,  and  as  "a 
nullity.  Graham  v.  Elmore,  Ilarring.  Ch. 
265.  "In  Ernest  v.  Partridge,  11  W.  R.  715, 
V.  C.  W.,  the  costs  of  advising  with  counsel 
as  to  demurring  were  allowed,  on  a  party  and 
party  taxation. 

9"  Ld.  Red.  208.  By  the  31st  Equity  Rule 
of  the  United  States  Courts,  no  demui-rer  or 
plea  shall  be  allowed  to  be  filed  to  any  bill, 
unless  upon  a  certificate  of  counsel,  that  in 
his  opinion  it  is  well  founded  in  ])oint  of  law, 
and  supported  by  the  atlidavit  of  the  defeiul- 
ant  that  it  is  not  interposed  for  delay;  and  if 
a  plea,  that  it  is  true  in  point  of  I'act. 

In  Massachusetts,  "  A  deniurrer  shall  be 
accompanied  with  a  certificate  that  it  is  not 
intended  for  delay."  Genl.  Sts.  of  Mass.  c. 
113,  §  5.  But  this  provision  does  not  apply 
to  a  statement  in  tlie  nature  of  a  demurrer 
for  want  of  Eijuity,  contained  in  an  answer 
to  a  l)ill  in  Equity.  Mill  River  Loan  Fund 
Ass.  V.  Claflin,  9  Allen,  101.  For  forms  of 
demurrer,  see  Vol.  HI. 

1  Richardson  r.  Hastings,  7  Boav.  58. 

2  Osborn  v.  Julliou,  3  Drew.  552,  553. 
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Section  IV.  —  Filing,  Setting  Down,  and  Hearing  Demurrers. 

After  the  di-aft  of  the  demurrer  has  been  settled  and  signed,  it  is 
copied  on  paper  of  the  same  description  and  size  as  that  on  which  bills 
are  printed,^  and  counsel's  signature  is  copied  at  the  foot ;  the  demurrer 
is  then  filed  at  the  Record  and  Writ  Clerks'  Office.*  The  name  and 
place  of  business  of  the  plaintiff's  solicitor,  and  of  his  agent,  if  tiny,  or 
the  name  and  place  of  residence  of  the  plaintiff,  where  he  acts  in  per- 
son, and,  in  either  case,  the  address  for  servdce,  if  any,  must  be  in- 
dorsed, as  upon  other  pleadings.^ 

A  separate  demm-rer,  b}'  a  married  woman,  must  have  an  order  lo 
warrant  it ;  such  a  demurrer  ought  not,  therefore,  to  be  filed  till  aa 
order  to  that  effect  has  been  procured.®  A  demurrer  cannot  be  filed  on 
behalf  of  an  infant,  or  a  person  of  unsound  mind  not  so  found  by  inqui- 
sition, until  a  guardian  ad  litem  has  been  appointed ;  and  it  is  the  same 
in  the  case  of  a  lunatic,  when  his  committee  has  an  adverse  interest. 
The  order  appointing  the  guardian  must  be  produced  when  the  demur- 
rer is  presented  for  filing.^ 

A  defendant,  demiu-riug  alone  to  any  bill,®  may  do  so  within  twelve 
days  after  his  appearance,  but  not  afterwards  ;  ®  the  day  of  his  appear- 
ance does  not  count.-^"  When  he  does  not  demur  alone,  he  has  the 
same  time  as  he  has  for  answering.  ^^  Time  for  demurring  runs  in 
vacation. -^^ 

Where,  after  appearance  to  the  original  bill,  a  defendant  is 
*592  *  served  with,  but  is  not  required  to  answer,  an  amended  bill,  a 
further  appearance  by  him  is  unnecessary  ;  and  no  time  is  fixed 
for  his  demurring  alone  by  the  General  Orders  ;  but  it  is  customary,  in 
such  case,  to  file  the  demurrer  within  twelve  days  from  the  service  of  the 
copy  of  the  amended  bill.^  It  would  seem,  however,  that  he  is  entitled 
to  demur  within  twelve  days  after  the  expiration  of  the  time  vrithin 

3  Ord.  6  IMarch,  1860,  r.  16  ;  and  Ord.  IX.  alone.  GriininEf  v.  Prioleau,  10  Jur.  N.  S  60; 
7i,ante,  p.  361.  A  joint  demurrer  and  an-  12  W.  R.  141,  M.  R. :  33  Bcav.  221.  Demur- 
swer  must  be  printed  in  the  same  manner  as  rer  to  part  of  the  bill,  without  answerint;  or 
an  answer,  see  post,  Chap.  XVII.  §  3,  Print-  pleading  to  the  rest,  cannot  be  filed  before 
in</  Answers.  expiration  of  the  time  for  filing  interroga- 

4  Ord.  I.  35.    No  fee  is  payable  on  filing.  tories.     Rowe  v.  Tonkin,   L.  R.  1  Eq.  9;  11 

5  Ord.  III.  2,  5;  ante.  pp.  453,  454.  Jur.  N.  vS.  849,  M.  R. 

0  Hanon    v.    Grillard,    3   V.   &   B.    165;  W  Ord.  XXXVII.  9. 

Braitlnvaite's  Pr.  58:  except,  it  is  presumed,  "  Post,  Chap.  XVII.  §  3;   Ord.  XXXVII. 

in   those   cases   where  a  married  woman  is  4,  5.     As  the  time  for  demurring  al 'ne  runs 

entitled  to  defend  as  a  feme  sole  ;  see  ante,  from    appearance,   and   that   for   answering, 

pp.  178,  179.  pleading,  or  demurring,  not  <lemu' ring  alone, 

7  Braithwaite's  Pr.  58.  from    the   service    of   the   interrogatories,   it 

8  Whether  original,  amended,  or  supple-  seems  that,  by  delaying  appearance,  the 
mental.     Braithwaite's  Man.ual,  175.  defendant    may   obtain    a    longer   time    for 

«  Ord.   XXXVII.  3;   15  &  16  Vic.  c.  86,  demurring  alone  than  for  answering,  plead- 

§  13.     In   the   case   of  a   defendant   served  ing  or  deinnrring,  not  demurring  alone.     See 

abroad,  this  rule  so  far  overrules  Ord.  X.  7  Griining  u.  Pridlcau,  ubi  sup. 
(2),  as   to   limit   its  provisions  to  pleading,  1'^  Ord.  XXXVII.  13. 

answering,     or    demurring,    not    demurring  l  Braithwaite's  Manual,  175. 
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which  he  might  have   appeared,  if  required  to  do  so:   that  is,  within 
twenty  days  from  the  service  of  the  amended  bill.'^ 

Tlie  Court,  under  the  former  practice,  would,  on  a  special  case  being 
made,  have  allowed  a  c^efendant  to  put  in  a  demuirer  to  the  whole  bill, 
after  the  time  for  demurring  alone  had  expired ; '  and  it  is  presumed 
that  this  would  be  allowed  under  the  present  practice,*  upon  the  delay 
being  satisfactorily-  accounted  for,  and  upon  a  special  application  being 
made.^ 

A  demurrer  will  not  be  received  at  the  Record  and  Writ  Clerks' 
Office,  after  twelve  days  from  the  entry  of  the  appearance,"  without  a 
special  order  enlarging  the  time,  or  giving  leave  to  file  it ;  and  if,  by 
inadvertence,  it  should  be  received,  it  will,  on  the  application  of  the 
plaintiff,  be  taken  off  the  file.'' 

A  demurrer,  to  which  is  annexed  an  answer  to  an}-  material  i)art  of 
the  bill,  is  considered  an  answer  and  demurrer,  and  may  be  filed  within 
the  time  limited  for  pleading,  answering,  or  demurring,  not  demurring 
alone.® 

If  an  attachment  for  want  of  an  answer  has  been  issued  against  a 
defendant,  a  demurrer,  even  though  coupled  with  an  answer,  will  be 
irregular ;  and  in  such  case,  the  proper  course  is  to  move  that  the  de- 
muiTcr  and  answer  be  taken  off  the  file,  and  not  that  the  demurrer  be 
overruled;  and  taking  an  office  copy  does  not  waive  the  right.^  And 
so,  where  a  traversing  note  has  been  filed  and  served,  a  defendant  can- 
not demur  without  special  leave. ^^ 

It  is  right  here  to  advert  to  the  distinction  in  practice  between 
taking  a  demurrer  and  answer  oflT  the  file,  and  simply  overrul- 
ing *  the  demurrer,  thereby  leaving  the  answer  on  the  file.  The  *593 
former  course"  appears  to  be  the  one  adopted,  in  all  cases  where 
there  has  been  an  irregularity  in  the  formal  parts  or  the  filing  of  the 
demurrer,  whether  it  be  accompanied  by  an  answer  or  not.^  The  latter 
course  is  adopted,  wherever  the  demurrer  has  been  properly  filed,  but 

2  Cheesborough  ».  Wright,  28  Beav.  173;  2  P.  Wms.  280;  Toinkin  v.  Lethbridge,  9 
Braithwaite's  Manual,  175.  Ves.   178;    Taylor  v.   Milner,    10    \|;s-.444, 

3  Bruce  v.  Allen,   1  Mad.  .■J56 ;    see  also  446;  Baker  r.  Mellish,  11   Ves.  73;   \\  hite  v. 
Tavlor  v.  Milner,   10   Ves.   444;    Bolder  v.  Howard,  2  De  G.  &  S.  223;  Read  v.  Barton, 
Lord  Huntingfield,   11   Ves.    28:1.    293;    see  3  K.  &  .1.  166.       „   ^^'        ^  ^,,     ,, 
Davenport    v.    Sniffen,    1    Barb.    Ch.    223;  9  Mellor  ?;.  Hail,  2  S.  &  S.  321;  C  urzon  r. 

1  akens  e.  Fieldeii,  11  Paige,  644;  Bedell  v.  Lord  De  La  Zoucli,  1  Swanst.  Iho,  liU; 
Bedell,  2  Barb.  Ch.  99;  1  Smith  Ch.  Pr.  (2d  Attorney-General  t'.  Shield.  11  Beav.  441; 
Am    ed.)  207.  208  ;    Burrall  v.  Raineteaux,  Vigers  v.   Lord   .Dudley,  2  M.  &;  C.  49,  i)2; 

2  Paige,  331;  2  Madd.  Ch.  Pr.  (4th  Am.  ed.)  Braithv.aite's  Pr.  59. 

264,    265;    Keurick   v.  Clayton,    2   Bro.    C.  ^  Ord.  XIII.  7;  nee  nn^e,  p.  516. 
C.  (Perkins's  ed.)  214,  note  (1),  and  cases  i  Leave  to  amend  the  title  of  a  joint  de- 
cited,  murrer  and  answer  has  been,  pvcn,  on  the 

4  Ord.  XXXVII.  17;  see,  however,  Ord.  hearing  of  a  motion  to  take  it  oft  the  lile  for 
XXXVII.  3.  irregularity.      Osborn   v.    Jullion,    3    Drew. 

5  For  forms  of  summons  in  such  case,  see  552    554. 

Yoi   in  [An  objection  to  the  time  of  filing  a  pload- 

6  Braithwaite's  Pr.  59.  ing  must  be  taken  by  motion  to  strike  from 

7  Dvson  V.  Benson,  G.  Coop.  110;  Cust  v.  the  files,  and  if  not  taken  in  that  niodojmist 
Boode.'l  S.  &  S.  21;  Burrall  v.  Raineteaux,  be  deemed  waived.  Ilolley  f.  'i  cmng,  "ii  -Ala. 
2  Pai"-e,  331.  203;  Sliaw  v.  Lindsey   (bup.   Crt.   Ala.),   6 

8  O.s'born  v.  .Tullion,  3  Drew.  552;  see  also       Rep.  327.] 
Ld.  Red.  208,  210;  Stephenton  v.  Gardiner, 
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the  Court  is  of  opinion  that  it  is  insufficient,  or  that  it  has  been  over- 
ruled b}'  the  answer. 

Where  a  demurrer  has  been  taken  off  the  file  for  irregularity,  it 
ceases  to  be  a  record  of  the  Court,  and  the  defendant  may,  therefore, 
put  in  a  plea,  or  another  demurrer  (if  his  time  for  demurring  has  not  ex- 
pired) ,  as  if  no  demurrer  had  been  filed ;  but  the  demurrer  is  not 
taken  off  the  file  b}'  the  mere  pronouncing  of  the  order :  it  must  actuall}' 
be  withdrawn  from  the  file.^  To  effect  this,  the  order,  when  drawn  up, 
should  be  carried  to  the  Record  and  Writ  Clerk :  who  will  withdi'aw  the 
demurrer,  annexing  the  order  to  it.^ 

Notice  of  filing  the  demurrer  must  be  served  on  the  plaintiflT,  or  his 
solicitor,  on  the  daj^  on  which  it  is  filed,  before  seven  o'clock  in  the 
evening,  or,  if  on  a  Saturday-,  before  two  o'clock  in  the  afternoon.* 
Neglect  to  do  so  will  not,  however,  render  the  demm'rer  inoperative  ; 
but  the  time  allowed  to  the  opposite  part}^  for  taking  the  next  step  in 
the  cause  will  be  extended,  so  as  to  give  him  the  benefit  of  the  time  he 
would  otherwise  lose  b}'  the  delay  in  the  serAace.^ 

Upon  the  demurrer  being  filed,  the  plaintiff  should  take  an  oflSce 
cop3" ;  ^  and  if  he  apprehends  that  the  demurrer  will  hold  good,  he  should 
either  obtain  an  order  to  dismiss  his  bill  with  costs,"  or,  if  he  thinks  the 
defect  can  be  remedied  by  amendment,  he  may  obtain  an  order  of 
course,  on  motion  or  petition,  to  amend  his  bill,  in  the  usual  way, 
upon  pajTuent  of  20s.  costs. ^  This,  however,  can  only  be  done  before 
the  demurrer  has  been  set  down  :  afterwards,  the  plaintiff  must  pay  the 
defendant's  taxed  costs  of  amending,  and  of  the  demm-rer ;  ®  and 
must  make  a  special  application,  by  summons,  for  leave  to 
*594  ameud.^"  The  20s.  cover  *  all  the  costs  of  the  demurrer ;  but 
when  the  demurrer  has  been  prepared,  though  not  actually  on  the 
file,  before  the  amendment,  the  costs  wUl  be  costs  in  the  cause. -^ 

It  was  formerly  necessary,  after  filing  a  demm-rer,  to  enter  it  with 
the  Registrar.  This  need  not  now  be  done ;  but  upon  the  filing  thereof 
by  the  defendant,  either  party  may  set  the  demm-rer  down  for  argument 
immediately.^ 

Where  a  demurrer  to  the  whole  bUl  is  not  set  down  for  argument 
within  twelve  days  after  the  filing  thereof,  and  where  a  demurrer  to  part 
of  a  bill  is  not  set  down  within  three  weeks  after  the  fihng  thereof,  and 
the  plaintiff  does  not  within  such  twelve  days  or  three  weeks,   as  the 

2  CuPt  V.  Boode,  1  S-  &  S.  21.  «  See  ante,  p.  411.     For  forms  of  motion 

^  Iljid.  paper  and  petition,  see  Vol.  III. 

*  Ord.  III.  9 ;  Ord.  XXXVII.  2 ;  ante,  pp.  '■>  Warhurtou   v.    London   and    Blackwall 

454,4.55.     For  form  of  notice,  see  Vol.  III.  Raihvaj-  (/Ompanv.   2  Beav.  253;  Hearri  v. 

6  Wright  r.  Angle,  6  Hare,  107;  Lowe  «.  Wav,   G  Beav.  3b"8;  Hoflick  v.  Kevnolds,  9 

Williams,   12    Beav.  482;  Jones  v.  Jone.s.   1  W."R.    .398,   V.    C.    K.      K  he   neglects   to 

Jur.  N.  S.  8()3,  V.  C.  S. ;  Llovd  v.  Solicitors  amend   within   the  proper  time,  the  bill  is 

and  General  Life  Assurance  Company,  3  W.  gone.     Jb.  431. 

R.  640;  24  L.  J.   Ch.  704,  V.  C.   \V.;   see  i"  Iloflick  v.  Reynolds,  mJJ  smjo.  For  form 

however,   Matthews   v.  Chichester,   5   Hare,  of  summons,  see  Vol.  III. 

207,  overruled  on  appeal,  ib.  210.  i  Hainbrigge  v.  Moss,  3  K.  &  J.  62;    3 

8  Braithwaite's  I'r.  491.  Jur.  N.  S.  107. 

^  Hiitijjust,  Chap.  XIX.  §  1.  2  Ord.  XIV.  11. 
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case  may  be,  serve  tin  order  for  leave  to  amend  llic  bill,  the  demurrer 
will  be  held  sufHeient  to  the  same  extent,  and  for  the  same  purposes,  and 
the  plaintiff  is  to  pay  to  the  demurring  party  the  same  costs,  as  in  the 
case  of  a  demm-rer  to  the  whole,  or  part  of  a  bill,  as  the  case  may 
be,  allowed  upon  argument.^ 

In  order  to  entitle  a  plaintiff  to  be  relieved  against  the  consequences 
of  not  setting  down  the  demurrer,  or  obtaining  an  order  to  amend, 
within  the  periods  fixed  by  the  General  Orders,  he  must  make  out  a 
clear  case  of  accident,  mistake,  or  surjirise.* 

The  order  for  payment  of  the  costs  of  a  demurrer,  neglected  to  be  set 
down,  is  an  order  of  course,  and  may  be  obtained  on  petition  at  the 
Rolls,  or  on  motion.^ 

The  times  of  vacation  are  not  reckoned  in  the  computation  of  time 
for  setting  down  demurrers.^ 

As,  in  the  event  of  a  demurrer  not  being  set  down  for  arginnent 
within  the  limited  period,  the  defendant  derives  the  same  benefit  as  by 
its  allowance,  the  duty  is  cast  upon  the  plaintiff,  if  he  is  desirous  that 
it  should  be  submitted  to  the  judgment  of  the  Court,  of  having  it  set 
down.'' 

The  party  wishing  to  set  down  a  demurrer  for  argument  must  obtain 
an  order  for  that  purpose.  Unless  specially  directed  b}'  an  order  of 
the  Lord  Chancellor  or  Lords  Justices,  the  demurrer  must  be  set 
down  to  be  heard  before  the  Judge  to  whose  Court  the  cause  *  is  *595 
attached.^  If  the  cause  is  attached  to  the  Court  of  one  of  the 
Vice-Chancellors,  this  order  is  obtained  on  a  petition  of  course,  to  the 
Lord  Chancellor,  being  left  at  the  order  of  course  seat  in  the  Registrars' 
Office,  and  is  dated  the  day  the  petition  is  left ;  and  the  demm'rer  is  set 
down  by  the  'order  of  course  Clerk  the  same  day.  If  the  cause  is 
attached  to  the  Rolls  Court,  the  order  is  obtained  on  a  petition  of 
course  to  the  Master  of  the  Rolls  being  left  with  his  under-secretary ; 
the  order  is  then  taken  by  the  solicitor  to  the  order  of  course  seat 
in  the  Registrars'  Office,  and  the  demurrer  will  be  set  down  b}'  the 
order  of  course  Clerk  on  the  day  the  order  is  left.'^ 

The  petition  must  state  to  what  Court  the  cause  is  attached,*  the  day 

8  Ord.    XIV.   14,    15;    Matthews  v.  Chi-  demurrer  or  plea  to  be  arj^ed,  or  he  may 

chester,  5  Hare,  207;  on  appeal,  lA.  210;  11  take  issue  on  the  plea.     If,  upon  an  issue, 

Jur.  48;  Reg.  Regul.  15  March,  i860,  r.  4.  the  facts  stated  in  the  plea  be  determined  fur 

■*  Knight  V.  ftfarjori banks,   14  Sim.  198;  the  defendant,  they  shall  avail  him.  as  far  as 

decided,  however,  on  the  .34th  Ord.  of  Aug.,  in  Law  and  Equity  they  ought  to  avail  him. 

1841 ;  Sand.  Ord.  884 ;  3  Beav.  xxii. ;  Mat-  [Where  a  demurrer  is"  filed,  and  the  record 

thews  V.  Chichester,  11  Jur.  49,   L.  C. ;  de-  does  not  disclose  what  disposition  was  made 

cided  on  the  46th  Ord.  of  May,  1845 ;  Sand.  of  it,   and  an  answer  is  subsequently  filed, 

Ord.   1000;  7    Beav.  xli. ;  1  "Phil.  Ixxxvi.,  upon  which  the  parties  proceed  to  a  hearing, 

wliieh  was  similar;  overruling  S.  C.  5  Hare,  it  will  be  presunu'd  on  ap|)eal  tiuit  the  dc- 

207.  murrcr  was  abandoned.    Basey  v.  Gallagher, 

5  Jacobs  V.  Hooper,  1  W.  R.  6.    For  form  2  Wall,  670.1 

of  order,  see  Seton,  1257,  No.  11;  and  for  ^  Ord.  VI.  4. 

forms  of  petition  and  motion  paper,  see  Vol.  2  Qrd.  XXL  9;  Reg.  Regul.  15  March, 

III.  I860,   rr.   1,  2,  3.     For   form   of  order,    see 

6  Ord.  XXXVII.  13  (3).  Seton,  1257,  No.  10;  and  for  forms  of  peti- 

7  By  the  33d  Equity  Rule  of  the  United  tion,  see  Vol.  III. 
States  Courts,  the  plaintiff  may  set  down  the  3  Ord.  XIV.  10. 
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when  the  demurrer  was  filed,  and  whether  it  be  to  the  whole,  or  part  of 
the  bill ;  and  be  subscribed  by  the  solicitor ;  and,  if  presented  to  the 
Lord  Chancellor,  it  does  not  require  an}'  fiat  or  stamp.* 

If  b}'  inadvertence  the  demurrer  is  not  actually  set  down  on  the  day 
the  petition  or  order  is  left  at  the  Registrars'  Office,  it  will  nevertheless 
be  considered  to  have  been  set  down  on  that  da}'.® 

The  order  directs  the  demurrer  to  be  set  down  next  after  the  pleas, 
demurrers,  and  exceptions  to  answers  already  appointed  for  hearing  ; 
and  it  must  be  served  upon  the  solicitor  for  the  opposite  party,  at  least 
two  clear  days  before  the  da}^  appointed  for  hearing. 

If  the  defendant  is  desirous  of  withdrawing  his  demurrer,  he  may 
do  so,  even  after  it  has  been  set  down,  on  payment  of  costs.® 

A  demurrer  is  not  usually  put  in  the  paper  for  hearing,  in  Vice- 
Chancellors'  causes,  until  six  clear  days,  and  in  Rolls'  causes,  until  two 
clear  da^'S  have  elapsed  since  it  was  set  down. 

Before  the  demurrer  is  heard,  two  printed  copies  of  the  bill,  and  a 
copy  of  the  demurrer  must  be  left  with  the  train-bearer  of  the  Vice- 
Chancellor,  or,  in  a  Rolls'  cause,  with  either  the  under-secretarj^  or 
train-bearer,  for  the  use  of  the  Court.'' 

In   general,    the   Court  will   not   advance   a   demurrer;*   in  cases, 

however,  of  bills  for  injunction,  as  an  injunction  will  not  usually  be 

granted  pending  a  demurrer,  the  Court  will,  upon  application, 

*596     *  where  the  matter  is  pressing,  order  the  demurrer  to  be  argued 

immediately.^ 

"When  a  demurrer  is  called  on  for  hearing,  and  the  defendant  omits 
to  appear,  the  demurrer  wiU  be  struck  out  of  the  paper,  unless  the 
plaintiff",  if  he  has  set  down  the  demurrer,  can  produce  an  aflBdavit  of 
service  upon  the  defendant  or  his  solicitor  of  the  order  to  set  it 
down ;  or,  if  the  defendant  set  down  the  demurrer,  unless  the  plaintiff" 
can  produce  an  affidavit  of  service  upon  himself  of  the  order  for  setting 
down  the  demurrer.^  If  the  plaintiff"  can  produce  such  an  affldavit,  it 
is  conceived  that  the  demurrer  would  be  overruled,  as  in  the  case  of  a 
plea.^  It  has  been  held,  however,  that  in  such  a  case  the  demurrer  is 
not  necessarily  overruled,  but  the  plaintiff  must  be  heard  in  support  of 
the  biU.*     When  the  defendant  appears  and  the  plaintiff"  does  not,  the 

4  Res.  Regul.  15  March,  1860,  r.  3.  »  Anon.,  1.  Mad.  557. 

6  Egremont  v.  Cowell,    5   Beav.   617 ;   7  i  Cousins   v.    Smith.   ]3   Ves.    164,    167; 

Jur    52.  Jones  v.  Taylor,  2  Mad.  181;  Const  v.  llar- 

6  Downes  v.  East  India  Company,  6  Ves.  ris,  T.  &  R.'510,  n.;  London,  Chatham,  and 
586.  In  Rolls'  causes,  the  order  may,  bj'  Dover  Railway  Co.  v.  Imperial  Mercantile 
consent,  be  obtained  on. petition  of  course"^;  Credit  Association,  L.  R.  3  Ch.  Ap.  231; 
for  form  of  petition,  see  Vol.  III.  For  order,  and  see  post,  Chap.  XXXVI.  §  2,  Injunc- 
hv  consent,  directing  demurrer  to  be  with-  tions.  Where  justice  requires  it,  an  injunc- 
drawn,  and  extending  time  to  answer,  see  tion  will  be  granted  pending  a  demurrer. 
Seton,  1250,  No.  15.  Wardle  v.  Claxton.  9  Sim.  412. 

7  If  this  is  neglected,  the  solicitor  may  2  For  form  of  affidavit  of  service,  see  Vol. 
be    ordered    to    pav    cost.    Ord.    XXI.   12.  III. 

(Counsel's  brief  consists  of  copies  of  the  bill  8  Mazarredo    v.    Maitland.    2    Mad.    38. 

and   demurrer.      In  Ernest  v.   Partridge,  11  For  form  of   order  overruling  demurrer  on 

\V.  R.  715.  V.  C.  W.,  the  charge  for  obser-  non-appearance    of    defendant,    see    Seton, 

vations  was  disallowed,  on  a  partv  and  party  1258,  No.  13. 
taxation ;  see  Morgan  &  Davey,  354.  *  Tenfold  v.  Ramsbottom,  1  Swanst.  552. 
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demurrer  will  also  be  struck  out  of  the  paper,  unless  the  deferKlaut  can 
produce  an  aflidavit  of  service  upon  himself  of  the  order  for  slitting 
down  the  demurrer ;  or  unless  in  the  event  of  the  defendant  having 
himself  set  down  the  demurrer,  he  can  produce  an  allidavil  of  si-rvico 
b}'  him  upon  the  plaintiff  or  his  solicitor.^  On  the  production  of  such 
an  alfidavit,  in  either  case,  the  defendant  may  have  the  d(-'murrer 
allowed  \v^ith  costs.® 

Where  a  demurrer  has  been  struck  out  of  the  papt^r,  a  fiesh  order 
must  be  obtained  for  setting  it  down,  which  may  be  had  \\\Hn\  petition 
of  course  as  before  explained,  provided  the  application  is  made  within 
the  time  allowed  to  set  down  the  demurrer.''  If  otherwise,  a  special 
application  for  leave  to  set  it  down  must  be  made. 

The  usual  course  of  proceeding,  when  the  demurrer  comes  on  for 
hearing,  and  all  parties  appear,  is  for  the  counsel  in  suppoi-t  of  the 
demurrer  to  be  first  heard,  next  the  plaintiff's  counsel  and  then  the 
leading  counsel  for  the  demurring  party  replies.  In  hearing  a  de- 
murrer, the  argument  is  strictly  confined  to  the  case  appearing  upon 
the  record ;  and  for  the  purposes  of  the  argument  the  matters  of  fact 
stated  in  the  bill  are  admitted  to  be  true.^ 

Where  it  has  appeared,  upon  the  hearing  of  a  demurrer  to  the 
*  whole  bill,  that  the  defendant  is  entitled  to  demur  to  some  *597 
part  only,  the  Court  has  permitted  the  demurrer  to  be  amended, 
so  as  to  confine  it  to  the  pai'ts  to  which  the  defendant  has  a  right  to 
demur :  ^  in  such  cases,  however,  the  most  usual  course  is  to  overrule 
the  demurrer,  and  to  give  the  defendant  leave  to  put  in  a  new  demurrer 
to  such  part  of  the  bill  as  he  may  be  advised.^ 

Where  a  demurrer  is  ordered  to  stand  over,  it  must  be  for  a  definite 
period.^ 

Section  V.  —  The  Effect  of  allowing  Demurrers. 

Strictly  speaking,  upon  a  demurrer  to  the  whole  bill  being  allowed, 
the  bill  is  out  of  Court,  and  no  subsequent  proceeding  can  be  taken  in 
the  cause.*  The  Court  often,  however,  on  hearing  the  demurrer,  gives 
leave  to  amend,  and  there  are  cases  in  which  it  has  afterwards  permitted 
an  amendment  to  be  made ;  ^  and  it  seems  that,  even  after  a  bill  has 

8  On  an  appeal  from  an  order  allowing  a  ^  Ord.  XXL  13. 

demurrer  to  the  whole  bill,  the  plaintiff  is  ^  Smith  v.  Barnes,  1  Diok.  67;  AVatkins 

entitled  to  begin.     Attornev-General  v.  As-  v.  Bush,  2  Dick.  701 ;  see  Chuvete  v.  Mason, 

pinall,  2  M.  &  C.  613.        "  4  Green  (Iowa),  2;il. 

6  Jennings  v.  Pearce,  1  Ves.  J.  447.  [An  interlocutory  injunction  is,  ipso/ncto, 

T  Ante,  p.  594;  Old.  XIV.  14,  15.  dissolved  by  the  sustaining  of  a  deuuirrer, 

8  Ante,  p.  543.     For  form  of  order  on  the  altliough  leave  to  amend  the   bill  may   have 

hearing  of  a  demurrer,  see  Seton,  1258,  No.  been  given.     Schneider  r.   Li/ardi,  !t  Beav. 

J2.  408.     So  is  a  special  injunction  by  amending 

1  Gleggi;.  Legh,  4  Mad.  19.3,  207.  the  bill  by  making  a  new  cD-plaiiitiff.     At- 

2  Thorpe  v.   Macaulev,  5  .Mad.  218,  231.  tornev-General  v.  Marsh,  16  Sim.  572.] 

In  Marsh  t;.  Marsh,  1  C.i:.  Green  (N.  J.).  391,  6  Lord   Coningsby  r.  Sir  J.   .lekyll,  2  P. 

398,  the  demurrer  was  overruled,  with  leave  Wms.    .300;  Lloyd   r.    Loarmg,  6   \  cs.  7<3. 

to  amend  by  stating  the  grounds  of  demur-  779.     It  is  not  necessary  in    .Massacluisotta. 

rej..  even  where  a  demurrer  goes  to  the  equity  of 
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been  dismissed  b}'  order,  it  has  been  considered  in  the  discretion  of  the 
Court  to  set  the  cause  on  foot  again.® 

"Where  the  plaintiff,  after  a  demurrer  had  been  allowed,  improperly 
obtained  an  order  to  amend  his  bill,  and  the  defendant  demurred,  it  was 
held,  that  by  demrn'ring  the  defendant  had  waived  the  irregularity,  and 
that  the  course  he  ought  to  have  taken  was,  to  apply  to  discharge  the 
order  to  amend  for  u-regularityJ 

Although  the  effect  of  allowing  a  demurrer  to  the  whole  bill  is  to  put 
the  cause  out  of  Court,  the  allowance  of  a  partial  demurred)- 
*o98  *is  not  attended 'vv'ith  such  a  consequence.  The  bill,  or  that 
part  of  it  which  was  not  covered  b^'  the  demurrer,  still  remains 
in  Coui't,  and  the  plaintiff  may  obtain  an  order  to  amend,  or  adopt  any 
other  proceedings  in  the  cause,  in  the  same  manner  that  he  might  have 
done  had  there  been  no  demurrer.-^ 

On  hearing  the  demurrer,  the  Court  will,  where  it  sees  that  the  defect 
pointed  out  b}'  the  demurrer  can  be  remedied  bj'  amendment,  and  sub- 
stantial justice  requires  it,  make  a  special  order  at  the  hearing  of  the 
demurrer,  adapted  to  the  circumstances  of  the  case ;  "^  and  where  an 
order  was  made  allowing  the  deraun-er,  and  giving  leave  to  amend,  and 
no  amendment  was  made  within  the  proper  time,  it  was  held  that  the 
bill  was  not  out  of  Court. ^ 

When  the  demurrer  is  allowed,  and  leave  is  given  to  amend,  there  is 
no  rule  that  the  defendant  is  to  have  his  costs  ;  but  the}'  are  in  the  dis- 
cretion of  the  Court.* 


the  whole  bill,  that  the  plaintiff  should  make 
amotion  to  amend,  in  anticipation  of  an  ad- 
verse decision.  According  to  the  practice  in 
this  State,  after  a  demurrer  is  sustained,  the 
case  is  not  regarded  as  out  of  Court  so  that  it 
cannot  be  reinstated  by  amendment  in  mat- 
ters of  substance,  because  application  there- 
for was  not  made  before  the  decision  on  the 
demurrer  was  pronounced.  The  usual  mode 
is  to  allow  the  plaintiff  a  reasonable  time  after 
a  demurrer  has  been  sustained,  either  on  the 
ground  of  a  defect  in  form  or  for  want  of 
equity,  to  move  for  leave  to  amend  his  bill 
for  the  purpose  of  supplying  the  defect,  or 
alleging  new  or  additional  grounds  for  the 
equitable  relief  which  he  seeks.  And  such 
amendments  are  always  allowed,  unless  suf- 
ficient cause  is  shown  to  the  contrary.  In 
this  respect  the  practice  of  the  Court  is  very 
liberal.  But  a  motion  to  amend  is  not  al- 
lowed as  a  matter  of  right.  Merchants'  Bank 
of  Newburvport  v.  Stevenson,  7  Allen,  489, 
491.  By  the  ;j.5th  Rule  of  the  United  States 
Courts,  if  a  demurrer  shall  be  allowed  upon 
the  hearing,  the  ('ourt  may,  in  its  discretion, 
upon  motion  of  the  plaintiff,  iillow  him  to 
amend  his  bill  upon  such  terms  as  it  shall 
deem  reasonable.  See  Alexander  v.  Move, 
38  Miss.  G4(). 

8  Per  L'.rd  Eldon  in  Baker  v.  Mellish,  11 
Ves.  68,  72.  It  is  conceived  that  this  dictum 
would  not  be  followed,  unless  in  a  very  spe- 
cial case. 


7  "Watkins  v.  Bush,  2  Dick.  701;  but  see 
ib.  702,  n. 

1  Emans  v.  Emans,  1  McCarter  (N.  J.), 
114,  120.  [The  allowance  of  a  demurrer  for 
want  of  parties  will  not  necessarily  prevent 
the  plaintiff  from  applying  to  the  Court  for 
an  injunction  or  receiver  ;  as  where  the  grant- 
ing of  the  injunction  and  receiver  would  be 
for  the  benefit  of  the  absent  parties.  Const 
V.  Harris,  1  T.  &  R.  514;  or  where  the  grant 
would  not  affect  the  absent  parties.  Hamp 
V.  Robinson,  .3  De  G.,  J.  &  S.  97,  109.] 

2  Welleslev  v.  Wellesley,  4  M.  &;  C. 
554,  558 ;  4  Jur.  2 ;  Schneider  v.  Lizardi,  9 
Beav.  4tJl,  468;  Rawlings  v.  Lambert,  1  J. 
&  H.  458 ;  leave  to  amend  is  not  given  as  a 
matter  of  course.  Osborn  v.  jullion,  3 
Drew.  596 ;  and  see  Watts  v.  Lord  Eglinton, 
1  C.  P.  Coop.  t.  Cott.  29,  and  the  cases  there 
collected;  and  as  to  leave  to  amend  given 
after  demurrer  for  want  of  parties,  see  Tyler 
V.  Bell,  2  M.  &  C.  89,  104, 110,  and  the  cases 
there  cited. 

8  Decks  V.  Stanhope,  1  Jur.  N.  S.  413,  V. 
C.  K.;  see,  however,  Hoflick  v.  Reynolds,  9 
W.  R.  431,  V.  C.  K. ;  and  Armistead  v.  Dur- 
ham, 11  Beav.  428. 

*  Schneider  i;.  Lizardi,  uhi  sup. ;  Bothom- 
lev  V.  Squires,  1  Jur.  N.  S.  694;  and  see 
Harding  v.  Tingey,  12  W.  R.  703.  In  New 
Jersey,  the  Court  has  no  discretionary  power 
in  such  a  case.  The  costs  are  fixed  by  tiie 
Chancerv  Act.  Hicks  v.  Campbell,  4  C.  K 
Green,  183,  187. 
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■^^^^ere,  upon  allowing  the  denuiiior,  leave  is  given  to  the  plaintifT  to 
amend  his  bill,  he  is  not  thereby  prevented  from  appealing  against  th(5 
order ;  ^  but  if  the  defendant  is  desirons  of  ai)pt'arnig  from  suc-li  order, 
he  ought  to  ai)pl3'  to  stay  the  amendment,  until  the  up[)eal  has  been  dis- 
posed of; "  or,  at  an}"  rate,  he  ought  not  to  act  upon  the  order  giving 
the  plaintiff  leave  to  amend :  as,  for  instance,  by  demurring  to  the 
amended  bill. 

It  may  be  observed,  that  the  amendment  of  a  bill,  in  pursuance  of 
an  order  made  upon  the  hearing  of  a  demurrer,  if  made  before  tlie  de- 
fendant answers,  will  not  preclude  a  plaintiff  from  making  one  amend- 
ment after  answer,  upon  motion  of  course.'' 

A  demurrer,  being  frequently  on  matter  of  form,  is  not,  in  general,  a 
bar  to  a  new  bill ;  but  if  the  Court,  on  demurrer,  has  clearly  decided 
upon  the  merits  of  the  question  between  the  parties,  the  decision  may 
be  pleaded  in  another  suit.^ 

Where  a  demurrer  to  the  whole  or  part  of  a  bill  is  allowed  upon 
*  argument,  the  plaintiff,  unless  the  Court  otherwise  directs,  is  to     *599 
pay  to  the  demurring  party  the  costs  of  the  demurrer  ;  and  if  the 
demurrer  be  to  the  whole  bill,  the  costs  of  the  suit  also,^  including  the 
costs  of  a  motion  for  an  injunction,  or  other  motion  pending  in  the 
suit.^ 

Where  any  grounds  of  demurrer  are  urged,  on  arguing  a  demurrer, 
beyond  the  grounds  therein  expressed,  and  those  grounds  which  are  so 
expressed  are  disallowed,  the  defendant  will  have  to  pay  the  same  costs 
as  if  the  demurrer  were  overruled,''  although  the  grounds  of  demurrer 
so  newl}^  urged  may  be  allowed.* 

In  general,  however,  where  the  demurrer,  ore  tenns,  has  been  allowed, 
and  the  Court  has  given  the  plaintiff  leave  to  amend  his  bill,  the  course 
of  the  Court  appears  to  be  to  make  him  liable  to  the  costs  of  the  demur- 
rer.^ The  rule,  however,  with  respect  to  costs  upon  such  occasions,  is 
not  imperative,  and  the  Court  has  a  discretionary  power  ;  ®  and  there- 
fore, where  Sir  Lancelot  Shadwell  V.  C.  upon  allowing  a  demurrer  ore 
temis,  for  want  of  parties,  ordered  the  defendant  to  pay  the  costs  of  the 

5  i:idbetter  v.  Lon<r,  4  M.  &C.  28G;  Davis  2  Gladstone  v.  Ottoman  Bank,  1  H.  &  M. 
V.  Chanter,  2  Phil.  545,  547.  505;  !)  Jur.  N.  S.  24G;  Morgan  &  Davey,  22. 

6  Wellesley  v.  Wellesley,  4  M.  &  C  554,  »  That  is  to  say,  the  costs  oceasiuned  by 
556:  4  Jur.  2.  the  demurrer,  unless  the  Court  otherwise  di- 

7  Pesheiler    v.    Hammett,    3    Sim.    389;  rects;  see  Ord.  XIV.  12. 

Bainbrif-ee  v.  Baddelev,  12   Beav.  152;    13  *  Ord.  XIV.   1;  Tourton  v.  Flower,  3  I. 

Jur.  997;  and  see  Ord.'lX.  13.  Wms.  371;  Wood  v.  Thompson,  2  Dick.  510; 

8  Londonderry  (Ladv)  v.  Baker,  3  Giff.  Attorney-General  v.  Bn.wu,  1  Swanst.  2(.d, 
128 ;  affirmed,  7  Jur.  N.'  S.  811,  L.  JJ. ;  Ori-  288 ;  Mortimer  v.  Eraser.  2  M .  &  C.  173,  1,4; 
ental  Steam  Company  v.  Bri.i^gs,  8  Jur.  N.  S.  M'lntyre  v.  Connell  I  Sim.  N.  S.  2..7,  2M; 
201  204-  10  W   R    125   L.  C.  see    also    Lund   v.   Blanshard,    4   Hare,   2.i; 

i  Ord.  XIV.  13;  see  Rule  35  of  the  United  Brown  v.  Dou'Mas,  11  Sim.  283:  Thompson  ». 

States  Courts.     For  cases  where  the  Court  di-  University  of  London,  10  J't- X.  S-  'j'j'J,  071 ; 

reeled   otherwise,  see  Schneider  v.  Lizardi,  9  33  L.  J.  Ch.  625,  639,  \ .  C.  K. 
Beav.  461,  468;  Bothomlcy  v.  Squires,  1  Jur.  6  Newton  v.   Lord   Kgniont,  4  Sim.   574 

N.  S.   694,  V.  C.  K.;  Morgan  .V  Davey,  21.  585. 
For  precedent  of  a  bill  of  costs  for  preparmg  6  Ord.  XIV.  1,  l^. 

and  setting  dowu  a  demurrer,  see  ib.  463. 
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demurrer  on  the  record,  although  he  had  given  the  plaintiff  leave  to 
amend  his  bill  generall}',  Lord  Cottenham  refused  to  interfere.'' 

Where  a  demurrer  is  put  in  on  two  grounds  as  to  one  of  which 
it  succeeds,  but  fails  as  to  the  other,  no  costs  will  in  general  be 
given.* 

Where  a  demurrer  to  a  bill  is  allowed,  and  afterwards  the  order  al- 
lowing it  is,  upon  re-argument,  reversed,  the  defendant,  if  he  has 
received  the  costs  from  the  plaintiff,  will  be  ordered  to  refund  them, 
upon  application  b}-  the  plaintiff;  ^  and  so,  if  a  demurrer  has  been  over- 
ruled, and  the  order  is  reversed  upon  re-hearing,  the  plaintiff,  if  he  has 
received  costs  from  the  defendant,  must  refund  them. 

One  of  several  defendants  who  has  demurred  successfull}^,  is  entitled, 
as  of  right,  to  have  his  name  struck  out  of  the  record ;  and  may  apply 
to  the  Court  by  motion  for  this  purpose.^" 


*bOO         *  Section  VI.  —  The  Effect  of  overruling  Demurrers. 

A  demurrer,  being  a  mute  thing,  cannot  be  ordered  to  stand  for  an 
answer.^ 

After  a  demurrer  to  the  whole  bill  has  been  overruled,  a  second  de- 
murrer to  the  same  extent  cannot  be  allowed,  for  it  would  be  in  effect 
to  re-hear  the  case  on  the  first  demurrer :  as,  on  argument  of  a  demur- 
rer, any  cause  of  demurrer,  though  not  shown  in  the  demurrer  as  filed, 
may  be  alleged  at  the  bar,  and  if  good  will  support  the  demurrer. '^  A 
demurrer,  however,  of  a  less  extensive  nature,  may,  in  some  cases,  be 
put  in  ;  and  where  the  substance  of  a  demurrer  was  good,  but  informally 
pleaded,  liberty  was  given  to  take  it  off  the  file,  and  to  demur  again,  on 
payment  of  costs  ;  ^  and  a  defendant  has  been  allowed  to  amend  his 
demurrer,  so  as  to  make  it  less  extensive.* 

A  second  demurrer,  however,  though  less  extended  than  the  first, 
cannot,  after  the  first  demurrer  has  been  overruled,  be  put  in  without 
leave  of  the  Court ;  but  the  case  is  different  where  the  first  has  been 
taken  off  the  file  for  irregularity.  This  leave  is  generally'  granted,  upon 
hearing  the  first  demurrer ;  but  it  has  been  permitted  upon  a  subsequent 
application  by  motion. 

Although  a  defendant  cannot,  after  the  Court  has  overruled  his  de- 
murrer to  the  whole  bill,  again  avail  himself  of  the  same  method  of 
defence,  yet,  as  it  sometimes  happens  that  a  bill  which,  if  all  the  parts 

^  Mortimer  v.  Fraser,  2  M.  &  C.  173.  ^  Anon.,  3  Atk.  530. 

8  Benson   v.  Hadlield,   6    Beav.  540,  554;  2  [^d.  Red.  217. 

and  see  Allan  v.  Houlden,  G  Beav.  148,  150;  8  Devonsher  v.  Newenham,  2  Sch.  &  Lef. 

Morgan  &  Davev,  18.  199. 

s*  Oats  V.  (Jiuipman,  1  Ves.  S.  542;  S.  C.  2  *  Glegcf  v.  Legh,  4  Mad.  193,  207;  Thorpe 

Ves.  S.  100;  1  Dick.  148.  v.  Macaiiioy,   5   Mad.    218,  231.     A  clerical 

1"  Barry  v.  Croskey,  2  J.  &  H.  136;  8Jur.  error  may  be  amended,  on  an  ex  parte  order, 

N.  S.  10;  Seton,  1258.     For  foruj  of  notice  of  before  the  twelve  days  have  expired.  Kichard- 

inotiou,  see  Vol.  III.  son  v.  Hastings,  7  Beav.  58. 
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of  the  case  were  disclosed,  would  he  open  to  a  dcniurrcr,  is  so  artfully 
drawn  as  to  avoid  showing  upon  the  face  of  it  any  ground  for  demur- 
ring, tlie  defendant  may,  in  such  case,  make  the  same  defence  by  plea : 
stating  the  facts  which  are  necessary  to  bring  the  case  truly  before 
Court. ^  As  it  is,  however,  the  rule  of  the  Court  not  to  allow  two 
dilatories  without  leave,  or,  in  other  words,  as  the  dcfinidimt  is  only 
permitted  once  to  delay  his  answer  by  plea  or  demurrer,  witiiout 
leave  of  the  Court,  he  must,  previously  to  filing  his  i)loa,  obtain  tlie 
leave  of  the  Court  to  do  so :  otherwise,  his  plea  may  be  taken  olf  the 
file.« 

From  what  has  been  said  it  results  that,  after  a  demurrer  to  the 
whole  bill  has  been  overruled,  the  defendant,  unless  he  obtains  leave  to 
put  in  a  demurrer  of  a  less  extended  nature,  or  a  plea  either  to  the 
whole  bill  or  to  some  part  of  it,  must,  if  required,  put  in  a  full 
answer ;  and  the  Court,  on  overruling  the  demurrer,  *  will,  on  *60l 
the  application  of  the  defendant,  fix  a  time  for  his  so  doing ;  if 
no  time  is  fixed,  the  defendant  must  put  in  his  answer  within  the  usual 
time  (if  it  has  not  expired),  or  make  a  special  application,  by  sum- 
mons, for  further  tirae.^ 

Where  the  demurrer  is  not  to  the  whole  bill,  and  is  accompanied  by 
an  answer,  the  plaintiff,  after  the  demurrer  is  overruled,  if  he  wishes 
for  a  further  answer,  must  except  to  the  answer  for  insufficiency  ;  and, 
therefore,  the  defendant  need  not  put  in  any  further  answer  until  after 
the  plaintiff  has  taken  exceptions  to  the  answer  alread}'  put  in,  and 
such  exceptions  have  been  either  allowed  or  submitted  to.-  Generall}-, 
the  plaintiff  should  not  except  to  the  answer  until  the  demurrer  has 
been  decided  upon :  otherwise  he  admits  the  demurrer  to  be  good.* 
Where,  however,  the  defendant  demurs  to  the  relief  onl}-,  and  answers 
as  to  the  discovery,  the  plaintiff  ma3^,  it  seems,  except  to  the  answer 
before  the  demurrer  is  heard.* 

Although,  generall}',  where  the  plaintiff  amends  otherwise  than  by 
adding  parties,  he  loses  his  right  to  except  to  the  answer  for  insuffi- 
ciency, yet,  where  a  demurrer  has  been  overruled,  he  is  not,  b}'  amend- 

6  Ld.  Red.  216.  In  Maine,  "Walton  J.  in  Lanil)ert   v.  I^am- 

6  IU)wley  V.  Eccles,  1  S.  &  S.  511,  512.  bert,  52  Maine,  544,  545,  roniarkiMl  that  the 

1  Trim.  v.  Balcer,  IS.   &  S.  469;  T.  &  R.  overnilin/^  of  a  deniuiTer  in  Eniiity  is  nevL-r 

25-3;  Waterton  v.  Croft,  6  Sim.  4.'5],  4^8;  see  followed  bj-  a  decree  making  a  linal  disi)osi- 

Atlantic   Ins.  Co.  v.    I^eniar,    10  Paige,  385;  tion  of  the"  case;  tlie  order  is  that  the  j)arty 

Henderson   i-.  Dennisoii,  1  ('arter  (Ind.),  152;  demurring  answer  further.     And  he  added: 

Fleece  v.  Russell,  1-3  111.   .31  ;  North  Western  "The  entry  in  this  case  should  be,  '(hmurrer 

Hank  v.  Nelson,  1   Grattan,    108;  Sutton   v.  to   ci-oss-bi'll  overruled — further   answer   re- 

Gatewood,  6  Munf.  308;  Lafavour  «.  Justice,  quired.''' 

5  Blackf.  336;  Puterbaugh  v.  Elliott,  22  111.  -  Cotes  v.  Turner,  Bunb.  123;  and  see  At- 

157.     Where  a  demurrer  to  a  bill,  for  want  of  torney-General  v.  Corporation  of  London,  12 

equity  is  overruled,  a  final   decree,  without  Beav!217;  see  Kuypers  r.  Kef .  Dutch  Church, 

giving  the  defendant  an  opportunity  to  deny  6  Paige,  570. 

the  allegations  in  the  bill,  is  erroneous.  Smith  3  jxl.  Red.  317;  London  Assurance  i'.  Ea.it 

«.  Ballautync,  10  Paige,  101;  Forrest  r.  Rob-  India  Company,    3   P.    Wms.  325;  Boyd  v. 

inson,    4  "Porter,    44;    Bottorf  v.   Conner,    1  Mills,  13  Ves.  85. 

Blackf.  2S7 ;  Cole  County  v.  Augney,  12  Miss.  ^  Ld.  Red.  317;  3  P.  Wms.  327,  n.  (S). 
132. 
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ing  generally,  precluded  from  calling  for  an  answer  to  that  part  of  the 
interrogatories  covered  by  the  demurrer.^ 

Where  a  demurrer  is  overruled,  and  the  plaintiff  amends  his  bill,  the 
defendant  is  not  precluded  from  appealing  against  the  order  overruling 
the  demurrer ;  ®  but  after  the  defendant  has  served  the  plaintiff  with 
notice  of  the  appeal,  an  order  of  course  to  amend  the  bill  is  irregular, 
and  will  be  discharged  with  costs,  and  the  amendments  expunged.'' 
*602  *After  a  demurrer  has  been  overruled,  and  notice  of  appeal 
given,  the  plaintiff  cannot  obtain  an  order  of  com-se  to  dismiss 
his  bill,  with  costs. ^ 

The  Court  will  often,  although  it  overrules  the  demun-er,  reserve  to 
the  defendant  the  right  of  raising  the  same  question  at  the  hearing  of 
the  cause ;  ^  and  where  there  is  a  doubtful  question  on  a  title,  the  Court 
will  sometimes  overrule  the  demurrer,  without  prejudice  to  any  defence 
the  defendant  may  make  by  way  of  answer.^ 

TThere  an}'  demurrer  is  overruled,  the  defendant  is  to  pay  to  the 
plaintiff  the  taxed  costs  occasioned  thereb}- :  unless  the  Court  other- 
wise directs.* 

Where  a  demurrer  to  the  whole  bill  is  overruled,  the  plaintiff,  if  he 
doQs  not  require  an  answer,  and  proposes  to  file  a  traversing  note,  may 


6  Tavlor  v.  Bailey,  3  M.  &  C.  677,  681;  3 
Jur.  308. 

6  Jackson  v.  North  Wales  Railway  Com- 

Eany,  13  Jur.  69,  L.  C.  After  demurrer  to  a 
ill  was  overruled,  and  time  jtpven  to  answer, 
the  defendant  was  allowed  to  demur  again 
without  leave  first  obtained,  on  the  plaintiff's 
amending  his  bill  by  joining  a  new  party 
plaintiff.  Moore  r.  Armstrong,  'J  Porter,  697. 
So  where  an  amendment  is  made  to  a  bill  be- 
fore answer  filed,  even  if  it  be  immaterial  and 
trivial,  a  defendant  may  demur,  de  novo,  to 
the  whole  bill ;  the  defendant  may  demur  to 
the  amendment  at  any  time.  Booth  v.  Stumper, 
10  Geo.  109.  But  when  an  answer  has  been 
filed,  the  defendant  cannot,  after  demurrer 
made  and  decided,  demur  again  to  the  whole 
bill,  unless  the  amendment  is  material.  Ibid. 
[Ante,  582,  n.  10.] 

7  Ainslie  v.  Sims,  17  Beav.  174. 

1  Lewis  V.  Cooper,  10  Beav.  32;  S.  C.  no7n. 
C!ooper  v.  Lewis,  2  Piiil.  178,  181. 

2  Wilson  V.  Stanhope,  2  Coll.  629 ;  Jones 
t".  Skipworth,  9  Beav.  237;  Norman  u.  Stiby, 
lb.  560,  566;  Earl  of  Shrewsbury  v.  North 
Staffordshire  Railway  Company,  9  Jur.  N.  S. 
787;  11  W.  R.  742,  "V.  C.  K. ;"  Baxendale  v. 
West  Midland  Railway  Company,  8  Jur.  IN. 
S.  1163,  L.  C. 

3  Brownsword  v.  Edwards,  2  Ves.  S.  243, 
247  ;  Mortimer  v.  Hartley,  3  De  G.  &  S.  316; 
Evans  v.  Evans,  18  Jur.  666,  L.  JJ. ;  Coch- 
rane V.  Willis,  10  Jur.  N.  S.  162,  L.  JJ.;  Col- 
lingwood  V.  Russell,  10  Jur.  N.  S.  1062;  13 
W.  R.  63,  L.  JJ. ;  ante,  p.  542.  [Where  the 
Court  below  has  considered  that  the  question 
raised  bj' the  bill  ought  not  to  be  decided  on 
demurrer,  it  seems  that  the  Court  of  Appeals 
will   not  ordinarily   overrule    that  decision. 


Sheffield  Waterworks  v.  Yeomans,  L.  R.  2 
Ch.  App.  8. 

A  decree  overruling  a  demurrer  is  not  a 
final  decree,  and  pending  an  appeal  therefrom, 
the  defendant  may  be  ordered  to  answer. 
Forbes  v.  Tuckerman,  115  Mass.  115. 

If  upon  a  critical  examination  of  the  facts 
of  a  bill  there  is  a  possibility  that  the  action 
may  bp  sustained,  though  upon  a  different 
ground  from  that  assumed,  a  demurrer  to  the 
whole  bill  will  be  overruled.  Trafford  v. 
Wilkinson,  3  Tenn.  Ch.  449.  After  a  demur- 
rer has  been  overruled,  the  bill  amended  and 
the  defendant  has  answered  without  taking  in 
his  answer  the  objection  raised  by  the  demur- 
rer, the  defendant  may  at  the  "hearing  raise 
the  same  objection.  Johnasson  v.  Bonhote,  2 
Ch.  Div.  298  And,  generally,  the  Court  is 
not  concluded,  on  final  hearing,  from  looking 
into  the  bill  upon  the  points  of  an  overruled 
demurrer.  Donner  r.  Fortescue,  2  Atk.  284; 
Averj'  V.  Holland,  2  Overton,  469 ;  Bolton  v. 
Dickens,  2  Cent.  L.  J.  477;  Cronin  v.  Wat- 
kins,  1  Tenn.  Ch.  119.  Or  of  an  overruled 
motion  to  dismiss  the  bill  for  want  of  equity. 
Shaw  V.  Patterson,  2  Tenn.  Ch.  171.] 

4  Ord.  XIV.  12;  see  Schneider  v.  Lizardi, 
9  Beav.  461,  468;  Bothomley  v.  Squires,  1 
Jur.  N.  S.  694,  V.  C.  K. ;  Morgan  &  Davey, 
21.  As  to  the  costs :  where  a  demurrer  ore 
tenus  is  allowed,  see  Ord.  XIV.  1,  nnte,  p. 
599;  and  where  a  defendant  succeeds  on  one 
ground,  and  fails  on  another,  see  ante,  p.  599. 
Costs  wererefused  where  the  bill  did  not  show 
that  relief  must  be  granted  at  the  hearing. 
Barber  v.  Barber,  4  Drew.  666;  5  Jur.  N.  S. 
1197.  For  precedent  of  a  bill  of  costs  where 
demurrer  overruled,  see  Morgan  &  Davey, 
448. 
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file  such  note  immediately :  unless  the  Court,  u[)on  overruling  such 
demurrer,  gives  time  to  plead,  answer,  or  demur  ;  and  in  such  case,  if 
the  defendant  files  no  plea,  answer,  or  demurrer  within  the  time  so 
allowed  by  the  Court,  the  plaintiff,  if  he  does  not  then  require  au 
answer,  may,  on  the  expiration  of  such  time,  file  such  note.^ 

6  Ord.  Xni.4;  ante,  p.  516. 
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PLEAS. 
Section  I.  —  The  General  Nature  of  Pleas. 

A  DEMURRER  has  been  mentioned  to  be  the  proper  mode  of  defence  to 
a  bill,  when  any  objection  is  apparent  upon  the  bill  itself:  either  from 
matter  contained  in  it,  or  from  defect  in  its  frame,  or  in  the  case  made 
b}^  it.^  When  an  objection  to  the  bill  is  not  apparent  on  the  bill  itself, 
if  the  defendant  means  to  take  advantage  of  it,  he  ought  to  show  to  the 
Court  the  matter  which  creates  the  objection :  either  by  answer,  or  by 
plea,  which  has  been  described  as  a  special  answer,  showing  or  rel^-ing 
upon  one  or  more  things  as  a  cause  why  the  suit  should  be  either  dis- 
missed, delayed,  or  barred.-  The  object  of  a  plea  is  to  save  to  the  parties 
the  expense  of  going  into  evidence  at  large  ;  and,  therefore,  where  a 
defendant  neglected  to  raise  his  defence  by  plea,  the  bill  has  been  dis- 
missed without  costs.' 

The  defence  proper  for  a  plea  is  such  as  reduces  the  cause,  or  some 

part  of  it,  to  a  single  point,  and  from  thence  creates  a  bar  to  the  suit, 

or  to  the  part  of  it  to  which  the  plea  appUes.*     It  is  not,  however, 

necessary  that  it  should  consist  of  a  single  fact :  for  though  a  de- 

*604     fence  offered  by  way  of  plea  consists  of  a  great  variety  *  of  cir- 

1  Ante,  p.  542.  this  respect,  whether  true  or  false,  the  plain- 

2  Ld.  Red.  219;  Carroll  v.  Waring,  3  Gill  tiff  should  move  to  set  it  aside  for  iiisuffi- 
&  J.  491;  Heartt  v.  Corning,  3  Paige,  5G6 ;  ciency.  Newton  v.  Thayer,  17  Pick.  129; 
Tappan  v.  Evans,  11  N.  H.  311.  If  a  pre-  Piatt  v.  Oliver,  1  McLean,  303;  Union 
vious  demurrer  by  the  defendant  has  been  Branch  R.  R.  Co.  v.  East  Tenn.  and  Georgia 
overruled,  he  cannot  plead  without  the  leave  R.  R.  Co.  14  Geo.  327.  A  demurrer  Is  never 
of  the  Court.  Rowley  v.  Eccles,  1  S.  &  S.  resorted  to  for  the  purpose  of  settling  the  val- 
511,  ante,  p.  GOO.  idity  of  a  plea.     Travers  v.  Ross,  1  McCarter 

3  Sanders  v.  Benson,  4  Beav.  350,  357;  (N.  J.),  254.     [Ante,  542,  n.  1;  infra,  &.i2.] 
Jackson  v.  Ogg,  .John.  397,  402.  A  mere  denial  of  a  substantive  fact  alleged 

4  Ld.  Red.  219,  295;  Goodrich  v.  Pendle-  in  the  bill,  without  setting  up  new  matter, 
ton,  3  John.  Cii.  384;  Story  Eq.  PI  §  6.j2;  and  without  answering  as  to  collateral  facts 
Sims  V.  L^de,  4  Wash.  C.  C  302,  304.  The  charged  as  evidence,  is  not  a  good  plea, 
plea  must  be  perfect  in  itself,  so  that  if  true  in  Evans  v.  Harris,  2  V.  &  B.  361;  Bailey  v.  Le 
fact,  it  will  put  an  end  to  the  cause.  Allen  Roy,  2  Edw.  Ch.  514;  Milligan  v.  Milledge, 
«.  Randolph,  4  John.  Ch.  693;  Drogheda  «.  3  Cr.  220.  Nor  is  a  plea  of  matter  already  in 
Malone,  Finlay's  Dig.  449.  If  the  plea  is  the  bill  rendering  it  demurrable,  as  that  the 
the  only  defence,  it  must  allege  some  fact,  agreement  is  not  in  writing,  when  tlie  bill 
which  i.*  an  entire  bar  to  the  suit  or  some  shows  it  to  be  in  parol.  Black  v.  Black,  15 
substantive  part  of  it;  and,  if  defective  in  Geo.  445.] 
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cumstances,  3'et,  if  they  all  tend  to  one  point,  the  plea  may  be  good  ;  * 
they  must,  however,  be  material.^ 

In  general,  a  plea  relies  upon  matters  not  apparent  on  tlie  bill,  and, 
in  effect,  suggests  that  the  i)laintitl"  lias  omitted  a  laet  which,  if  stated, 
would  have  rendered  the  l)ill  demurrable ;  ^  and  in  most  cases,  where  a 
defendant  insists  upon  matter  by  plea  which  is  apparent  upon  tlie  face 
of  the  bill,  and  might  be  taken  advantage  of  by  denmrrer,  the  plea  will 
not  hold.*  This  rule,  however,  as  will  be  seen  presently,  is  in  soujo 
cases  liable  to  exception. 

Where  a  plea  merely  states  matter  not  apparent  upon  the  l)ill,  iind 
relies  upon  the  effect  of  such  matter  as  a  bar  to  the  plaintiff's  claim,  it 
is  called  an  affirmative  plea.  Such  pleas  usuall}'  proceed  upon  the 
ground  that,  admitting  the  case  stated  by  the  bill  to  be  true,  tlie  matter 
suggested  b}'  the  plea  affords  a  sufficient  reason  why  the  i)laintitr  should 
not  have  the  relief  he  prays,  or  the  discovery  which  he  seeks  ;  and  when 
they  are  put  in,  the  Court,  in  order  to  save  expense  to  the  parties,  or 
to  protect  the  defendant  from  a  discovery  which  he  ought  not  to  make, 
instantly  decides  upon  the  validity  of  the  defence  :  taking  the  plea,  and 
the  bill  so  far  as  it  is  not  contradicted  by  the  plea,  to  be  true.^ 

Although  pleas,  generall}',  consist  of  the  averment  of  some  new  fact, 
or  chain  of  facts,  not  appai'ent  upon  the  face  of  the  bill,  the  effect  of 
which  is,  not  to  deny  the  facts  of  the  bill,  but,  admitting  them  pro  hac 
vice  to  be  true,  to  destroy  their  effect,  there  are  cases  in  which  the  plea, 
instead  of  introducing  new  facts,  merel}^  relies  upon  a  denial  of  the 
truth  of  some  matter  stated  in  the  bill,  upon  which  the  plaintiff's  right 
depends.  A  plea  of  this  sort  is  called  a  negative  plea.^  It  seems,  for- 
merly, to  have,  been  made  a  question,  how  far  a  negative  plea  could  be 
good  ;  "^  and  where  a  bill  was  filed  by  an  individual  claiming  as  heir  to  a 
person  deceased,  and  the  defendant  pleaded  that  another  person  was 
heir,  and  that  the  plaintiff  was  not  heir  to  the  deceased.  Lord 
Thurlow  overruled  *  the  plea,  on  the  ground  that  it  was  a  nega-  *605 
tive  plea ;  ^  but  this  decision  was  afterwards  doubted,  by  the 
learned  Judge  himself,^  when  pressed  by  the  necessary  consequence, 

1  Fox  V.  Yates,  24  Beav.  271;  Campbell  Garrow,  3  Edw.  Ch.  139;  Varick  v.  Dodge, 
V.  Beaufov,  Johns.  320;  Saunders  v.  Druce,       9  Paige,  149. 

3  Drew.  140,  156;  and  for  the  plea  in  that  5  LJ.  Red.  295. 

ease,  see   Drew.  Eq.   PI.    146,   and   ib.   147,  ^  Storv  Eq.  PI.  §  551,  note,  §  657  et  sea.  ; 

n.;    Story    Eq.    PI.    §    6.52;    Rhode    Island  Wigram.'Discov.  (2d  ed. )  pp.  1 10-118.     This 

V.  Massachusetts,  14  Peters,  211.     But  it  is  class  of  pleas   has  two  peculiarities:  in  the 

otherwise  where  the   defence  consists   of    a  first  place  it  relies  wholly  upon  matters  stated 

great  variety  of  facts  and  circumstances,  ren-  in  the  bill,  net^ativing  such   facts  as  are  mn- 

derin.tf  it  necessary  to  go  into  the  examina-  tei-ial  to  the  rights  of  the  plaintiff;  and  in  tiie 

tion  of  witnesses  at  large.     Laud  v.  Sergeant,  next  place  it  requires  an  aii.-wer  to  be  tiled, 

1  Edw.  Ch.  164;  Story  Eq.  PI.  §§  653,  654.  wliich   is  subsidiary  to  the  purposes  of  the 

2  Andrews  v.  Lockwooi,  2  i'hil.  398;  11  plea.  Story  Eq.  PI.  §  670;  see  also  Cosine  v. 
Jur.  956;  Bowyer  v.  Beamish,  2  Jo.  &  Lat.  Graham,  2  Paige,  177;  Robinson  v.  Smith,  3 
228.  I'aige,  222;  Mitchell  v.  Lenox,  2  Paige,  280; 

3  Wigram  on  Disc.  22,  n.   (e);  see  An-  Smets  v.  Williams,  4  Paige,  3G4. 
drews  1,-.  Lockwood,  ubi  sup.  ''  Ld.  Red.  230. 

4  Billing  V.  Flight,  1  Mad.  2-30,  236;  1  Newman  v.  Wallace,  2  Bro.  C.  C.  143, 
[Black  V.  Black,   15  Geo.  445;]    Phelps   v.  146;  Gunn  t;.  Prior,  2  Dick.  657;  1  Cox,  197 

2  Hall  V.  Noyes,  3  Bro.  C.  C.  483,  489. 
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that  any  person  falsely  alleging  a  title  in  himself,  might  compel  any 
other  person  to  make  a  discovery,  which  that  title,  if  true,  would  enable 
him  to  require,  however  injurious  to  the  person  thus  impi'operly  brought 
into  Court :  so  that  any  person  might,  by  alleging  a  title,  however  false, 
sustain  a  bill  in  Equity  against  any  person  for  any  thing,  so  far  as  to 
compel  an  answer.^  Since  that  time,  frequent  instances  have  occurred 
in  which  negative  pleas  have  been  allowed.  Thus,  where  to  a  bill 
prajing  that  the  defendant  might  redeem  a  mortgage  or  be  foreclosed, 
the  defendant  pleaded  that  there  was  no  mortgage.  Lord  Eldon  allowed 
the  plea  ;  *  and  so,  where  a  bill  pi-ayed  that  the  defendant  might  be  re- 
strained from  setting  up  outstanding  terms  of  years  in  defence  to  an 
action  of  ejectment,  and  the  defendant  pleaded  that  there  were  no  out- 
standing terms,  the  plea  was  held  good  ;  ^  and  where  a  bill  prayed  an 
account  of  partnership  transactions,  a  negative  plea  that  there  was  no 
partnersliip  w^as  allowed.®  It  has  also  been  held,  that  negative  matter 
ought  to  be  pleaded  negatively.'' 

It  is  proper  here  to  mention  another  species  of  plea  which  often 
occurs  in  the  books,  and  is  not,  strictly  speaking,  either  a  plea  affirm- 
ing new  matter,  or  negativing  the  plaintiff's  title  as  alleged  in  the  bill, 
but  one  which  re-asserts  some  fact  stated  in  the  bill,  and  which  the  bill 
seeks  to  impeach,  and  denies  all  the  circumstances  which  the  plaintiff 
relies  upon  as  the  ground  upon  which  he  seeks  to  impeach  the  fact 
so  set  up.  Thus,  where  a  bill  is  brought  to  impeach  a  decree,  on 
the  ground  of  fraud  used  in  obtaining  it,  the  decree  may  be  pleaded  in 
bar  of  the  suit,  with  averments  negativing  the  charges  of  fraud. ^  Of 
the  same  nature  are  pleas  setting  up  the  award  itself,  to  a  bill  filed  for 
the  purpose  of  impeaching  it  on  the  ground  of  partiality  or  fraud  in  the 
arbitrators ;  ^  or  setting  up  stated  accounts  or  releases,  where  bills  have 
been  filed  for  the  purpose  of  setting  them  aside.  Pleas  of  this  nature 
have  been  objected  to,  because  they  are  in  fact  exceptiones  ejusdem  rei 
cujus  pedtur  dissolutio ;  ^°    but  the  frame  of  a  bill  in  Equit3'^,  in  such 

cases,  necessaril}'  produces  this  mode  of  pleading :  for,  in  the 
*606     instance  above  alluded  to  of  a  plea  setting  up  the  decree  *  to  a 

bill  seeking  to  impeach  it,  it  is  obvious  that,  if  the  bill  had  stated 
the  title  under  which  the  plaintiff  claimed,  without  stating  the  decree 
under  which  the  defendant  claimed,  the  defendant  might  have  pleaded 
the  decree  alone  in  bar.  If  the  bill  had  stated  the  plaintiff's  title,  and 
also  stated  the  decree,  and  alleged  no  fact  to  impeach  it,  and  had  yet 
sought  relief  on  the  title  concluded  by  it,  the  defendant  might  have 
demurred:  because,  upon  the  face  of  the  bill,  the  title  of 'the  plaintiff 

8  Ld.  Red.  231;  Jones  v.  Davis,   16  Ves.  Yorke  v.  Frv,  6  Mad.  65;  Thring  v.  Ed^ar,  2 

262,  264.  S.  &  S.  274,  281;  Arnold  v.  Heaford,  1  M'Lel. 

*  Hitchens  v.  Lander,  G.  Coop.  .34,  .38.  &  Y.  3.30. 

6  Armitace   v.   Wadsworth,    1    Mad.   189,  7  Roberts  v.  Madocks,  16  Sim.  55,  57;  II 

195;  Dawson  v.  Pilling,  16  Sim.  203,  209;  12  Jur.  938. 
Jur.  388  8  Lrt.  Ked.  2-39. 

6  Drew   V.   Drew.  2   V.   &   B.   159,   161 ;  »  lb.  200 ;  Tittenson  v.  Peat,  3  Atk.  529. 

Sanders  v.  King,  6  Mad   61;  2  S.  &  S.  277;  "  Pusey  v.  Desbourrie,  3  P.  Wms.  317. 
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would  have  appeared  to  be  so  concluded.  But  as,  by  the  forms  of 
pleading  in  Equity,  the  bill  may  set  out  the  title  of  tht;  plaintill',  and, 
at  the  same  time,  state  the  decree  by  which,  if  not  impeached,  that  titli; 
would  be  concluded,  and  then  avoid  the  operation  of  the  decree,  by 
alleging  that  it  has  been  obtained  by  fraud :  if  the  defendant  could  not 
take  the  judgment  of  the  Court,  upon  the  conclusiveness  of  the  decree, 
by  plea,  upon  which  the  matter  by  which  that  decree  was  impeached 
would  alone  be  in  issue,  he  must  enter  into  the  same  defence  (by  evi- 
dence as  well  as  by  answer),  as  if  no  decree  had  been  made,  and 
would  be  involved  in  all  the  expense  and  vexation  of  a  second  litigation 
on  the  subject  of  a  former  suit,  which  the  decree,  if  unimpeached,  had 
concluded.  It  is,  therefore,  permitted  to  him  to  avoid  entering  into  the 
general  question  of  the  plaintirt"s  title,  as  if  it  had  not  been  afi'ccted  by 
the  decree,  by  meeting  the  case  made  bj-  the  plaintiff,  which  can  alone 
give  him  a  right  to  call  for  that  defence,  namely,  the  fact  of  fraud  in 
obtaining  the  decree  :  which  he  does,  by  negative  averments  in  his 
plea.^  It  seems  to  have  been  the  opinion  of  Sir  James  Wigram  that,  in 
these  cases,  a  negative  plea,  meeting  the  matter  suggested  in  the  bill, 
to  avoid  the  effect  of  the  bar  set  up,  would  alone  be  suiBcient.^ 

An}'  matter  arising  between  the  bill  and  the  plea,  may  be  pleaded.' 
It  has  been  before  stated,  that  this  can  be  done  where  the  bankruptcy 
of  a  plaintiff  or  of  a  defendant  occurs  after  the  bill  has  been  filed  ;  *  and 
so,  where  a  bill  was  filed  for  a  discovery  and  relief,  bj^  injunction  to 
restrain  the  defendant  from  setting  up  outstanding  terms  to  defeat  a 
writ  of  right,  and  since  the  filing  of  the  bill,  the  writ  of  right  had  been 
tried  and  determined  against  the  plaintiff,  a  plea  that  it  had  been  so  tried 
and  determined  was  allowed  to  be  a  good  plea.^  This  rule  has  been 
adopted  from  analogy  to  proceedings  at  Common  Law,  where  any  matter 
which  arises  between  the  declaration  and  the  plea  may  be  pleaded  in 
bar.^  But  the  analogy,  in  this  respect,  between  Courts  of  Law 
*  and  Equity,  will  not  extend  fui'ther  :  for  at  Law,  any  matter  which  *G07 
would  abate  the  suit,  or  operate  as  a  bar,  may,  until  the  verdict 
has  been  given,  be  offered  to  the  Court  by  a  plea,  termed  a  plea  puis  dar- 
rein continuance.^  In  Courts  of  Equity,  however,  such  a  plea  does  not  seem 
admissible,  but  the  effect  of  it  may  be  obtained  hy  means  of  a  cross-bill. - 

It  is  essential  to  observe  that,  whatever  the  nature  of  the  plea  maj- 
be,  whether  affirmative  or  negative,  or  of  the  anomalous  nature  above 
alluded  to,  the  matter  pleaded  must  reduce  the  issue  between  the  plain- 

1  Ld.  Red.  240,  242;  Bailey  v.  Adams,  6  6  Earl  of  Leicester  v.  Perry,  1  Bro.  C  C. 
Ves.  586,  597;   Lloyd  v.  Smith,  1  Anst.  258;       305;  see  Ld.  Red.  254. 

I'Veeland  v.  Johnson,  ib.  276.  *  Turner  !•.  Robinson,  nbi  sup. 

2  Wii^ram  on  Disc.  pp.  185-189.  i  15  &  16  Vic.  c.  76.  §  69. 

8  Sertrrove  t).  Mavhew,  2  M'N.&  G.  97,  99;  2  u\.  Red.  82;  see  Rowe  r.  Wood.  1  J.  & 

U.Iur.  158;  De  Minckwitz  i\  Udncv.  16  Ves.  W.  315,  3:^7.;  Wood   v.   Roue,  2   B!i;:h.  .595; 

466,  468.    [Pavne  v.  Beech,  2  Tenn."(;h.  708.1  Ilavne  r.  Hayne,  3  Cha.  Rep.  19;  Xfl.-<.  105; 

4  Ante,\>.h-i\  Turner  w.  Robinson,  1  S.  &  Wrif,'ht   v.   Meek,  3    Iowa,  472.     [Miller   v. 

S.  3;  see  Tarleton  v.  Hornby,  1  Y.  &  G.  E.\:.  Fenton,  11  Pait;e,  18;  Johnson  v.  Fitzhugh,  3 

333,   3.36;  Lane   v.  Smith,   14  Beav.  49;  15  Barb.  Ch.  360J. 
Jur.  735. 
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tiff'  and  defendant  to  a  single  point.^  If  a  pica  is  double,  i.e.,  tenders 
more  than  one  defence  as  the  results  of  the  facts  stated,  it  will  be  bad.* 
Thus,  a  plea  which  stated  that  the  plaintiff's,  who  claimed  as  citizens  of 
Loudon,  never  were  resident  there,  or  paid  scot  and  lot,  and  that  they 
were  admitted  freemen  by  fraud  for  the  purpose  of  enjoying  the  exemp- 
tion claimed,  was  held  bad :  because  the  facts  that  the  plaintiffs  were 
not  citizens  of  London,  and  that  they  were  admitted  b}^  fraud,  were 
totall}'  inconsistent  with  each  other. ^  And  so,  where  a  defendant  to  a 
bill  for  the  specific  performance  of  an  agi'eement,  put  in  a  plea,  insist- 
ing upon  the  Statute  of  Frauds,  and  another  defence.  Lord  Rosslyn 
would  not  allow  it,  as  it  was  a  double  defence,  and  directed  it  to  stand 
over  till  the  hearing.®  Upon  the  same  principle,  where  a  bill  was  filed, 
praj'ing  a  reconveyance  of  four  estates,  and  the  defendant  put  in  a  plea 
whereb}'  he  insisted  upon  a  fine  as  to  one,  and  averred  that  the  estate 
comprised  in  that  fine,  was  the  onh'  part  of  the  premises  in  the  bill  in 
which  he  claimed  an  interest.  Sir  Lancelot  Shadwell  V.  C.  held  it  to  be 
bad,  as  a  double  plea.'' 

The  rule,  that  a  plea  must  reduce  the  defence  to  a  single  ground, 
must  be  understood  as  not  interfering  with  the  proposition  before  laid 
down,^  that  a  plea  may  consist  of  a  variety  of  facts  and  circumstances  : 
all  that  it  requires  is,  that  those  facts  and  circumstances  should  give,  as 

their  result,  one  clear  gi'ound  upon  which  the  whole  equity  of  the 
*608     bill  ma}^  be  disposed  of.^     The  rule  upon  *  this  subject,  and  the 

reasons  upon  which  it  hae  been  established,  are  stated  with  great 
clearness  b}'  Lord  Thurlow,  in  his  judgment  in  Wldthread  v.  Brockhurst. 
His  Lordship  there  said  :  "I  cannot  agree  with  the  defendant's  counsel, 
that  any  two  facts  which  are  not  inconsistent  may  be  pleaded  in  one 
plea.  I  think  that  various  facts  can  never  be  pleaded  in  one  plea, 
unless  they  are  all  conducive  to  a  single  point,  on  which  the  defendant 
rests  his  defence.  Thus,  many  deeds  may  be  stated  in  a  plea,  if  thej' 
all  tend  to  establish  a  single  point  of  title  ;  so  in  the  case  of  papac}'.^ 
Li  the  present  case,  the  diflTerent  matters  pleaded  do  not  conduce  to  one 
object.     The  plea  of  the  statute  is  of  itself  a  bar ;  but  the  j^lea,  that 

3  Saltiis  V.  Tobias,  1  John.  Ch.  214.  5  Corporation  of  London    v.  Corporation 

4  Nobkissen  v.  Hastini,-s,  2  Ves.  J.  84,  86;       of  Liverpool.  3  Anst.  738,  742. 

.Tones  v.  Frost,   3  -Mad.   I,  8;  Van   Hook  v.  6  Cootii  v.  .Jackson,  6  Ves.  12,  17;  Wiiit- 

Whitlock,  3  Paige,  409.      Duplicity  in  one  bread  v.  Brockhurst,  1  Bro.  C.  C.  404,  418. 
and  the  same  plea  is  a  vice  in  pleadint^  in  7  Watkins  v.  Stone,  2  Sim.  49,  52. 

Kqiiitv,  as  well  as  at  Law.     Morcton  v.  liar-  8  Ante^  p.  603. 

ris(.n,"l   Bland,  4;)6;  see  Saltiis  v.  Tobias,  7  9  Ritchie    v.    Aylwin,    15    Ves.    79,    82; 

.Joim.  Ch.  214;  Rhode  Island  v.   Massachu-  Rowe  v.  Teed,  ih.  .372;  Strickland  v.  Strick- 

setts.  14  Peters,  211;  Goodrich  ti.  Pendleton,  land,   12   Sim.   253,  259;    Fox  v.   Yates,   24 

3  .John.   Ch.   380;    Rid^elev  v.    Warfield,   1  Beav.  271;  Campbell  r.  Beautov,  .Johns.  320; 

Bland,  494;  Story  Eq.  PI.  §  653.     A  plea  is  Saunders  v.  Druce,  3  Drew.  140,  156.    Where 

not  rendered  double  by  the  mere  insertion  the  allegations  of  a  plea,  beini;;  taken  as  true, 

therein  of  several  averments,  that  are  neces-  do  not  make  out  a  full  defence,  or  where  the 

.sary  to  exclude  conclusions  arising  from  al-  necessary  facts  are  to  be  gathered  by  infer- 

legations  which    are    made   in    the    bill,    to  ence    alone,    the   plea   cannot   be   sustained, 

anticipate  and  defeat  the  bar  which  might  be  Meeker  v.  Marsh,  Saxton  (N.  .1.),  198.     See 

set   up   in   the   plea.      Bogardus   v.   Trinity  Davison  v.  Johnson,  1  C.  K.  Green  (N.  J.), 

Church,  4  Paige,  178.  112,  11-3,  114. 

1  Harrison  v.  Southcote,  1  Atk.  528,  588. 
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the  agreement  was  not  performed,  ia  quite  distinct:  because,  whether 
a  part-performance  take  the  agreement  out  of  the  statute,  or  he  con- 
Bidered  mei-ely  as  a  fraud,  the  point  of  equity  is  quite  distinct  from  the 
agreement.  It  is  a  plea  of  two  matters,  perfectly  and  clearly  distinct : 
of  two  things  which  furnish  two  different  pleas  to  the  points  made  in 
the  bill.  The  reason  why  a  defendant  is  not  permitted  to  plead  two 
diti'erent  pleas  in  Equit}',  thougii  he  is  permitted  to  plead  tliem  at  Law, 
is  plain :  it  is  because  at  Law  a  dt^fendant  has  no  opportunity,  as  he  has 
here,  of  answering  every  dilierent  matter  stated  in  tlie  lull.  The  reason 
of  pleading  in  Equity  is,  that  it  tends  to  the  forwarding  of  justice,  and 
saves  great  expense,  that  the  matter  should  be  taken  up  shortly  upon  a 
single  point ;  but  that  end  is  so  far  from  being  attained,  if  tlie  plea  puts 
as  much  in  issue  as  the  answer  could  do,  that  on  the  contrar}-  it  in- 
creases the  delay  and  expense.  But  why,  it  may  be  asked,  should  not 
the  defendant  be  permitted  to  bring  two  points,' on  which  the  cause 
depends,  to  issue  by  his  plea?  The  answer  is  :  because,  if  two,  he  may 
as  well  bring  three  points  to  issue ;  and  so  on,  till  all  the  matters  in  the 
bill  are  brought  to  issue  upon  the  plea  :  which  would  be  productive  of  all 
the  del  a}'  and  inconvenience  which  pleading  was  intended  to  remedy."  ^ 
Although  the  general  rule  of  the  Court  is  not  to  allow  of  double 
pleading,  there  are  cases  in  which  the  rule  will  be  relaxed :  as,  where 
great  inconvenience  would  be  sustained  by  the  necessity  of  setting  out 
long  accounts,  which  could  be  obviated,  if  the  defendant  were  to  be 
allowed  to  plead  several  matters.  Cases  of  this  nature  may  occur  where 
a  bill  is  so  framed  that,  if  the  principal  case  made  by  it  cannot 
be  supported,  it  may  be  sustained  by  some  *  subsidiary  matter,  *609 
which  has  been  introduced  for  the  purpose  of  maintaining  the 
suit.^  Thus,  in  Gibson  v.  Whitehead,"  where  a  bill  was  filed,  b}-  simple 
contract  creditors,  to  charge  the  real  estates  of  a  deceased  debtor: 
alleging,  first,  that  the  testatol-,  by  his  will,  subjected  the  real  estates 
to  the  payment  of  his  debts  ;  and,  secondly,  that  if  it  was  not  the  true 
construction  of  his  will,  then  his  real  estates  were  liable  under  the  47 
Geo.  III.  sess.  2,  c.  74,^  he  having  been  a  trader  at  the  time  of  his 
death.  Sir  John  Leach  V.  C.  made  an  order,  upon  motion,  that  the 
defendant  might  be  at  liberty  to  plead :  first,  the  will  of  the  testator, 
for  the  purpose  of  showing  that  he  did  not  thereby  charge  his  real  es- 
tates with  the  paj-ment  of  his  debts  ;  and,  secondly,  that  he  was  not,  at 
the  time  of  his  death,  a  trader  within  the  meaning  of  the  Act.*  Al- 
though, in  the  above  case,  the  necessity  for  a  double  plea  arose  from  the 

2  See  Sir  S.  Romillv's  note  of  this  judff-  under  the  Insolvent  Act,  cannot  he  pleaded 

ment,  1  Bro.  C.  C.  415",  Belt's  ed  ,  cited  2  V.  together,   without  the  previous  leave  of  the 

&  B.  153  n.     [Noves  v.  Willard,  1  Woods,  Court.     Saltus  v.  Tohias.  7  John.  Ch.  214. 
187;  Benson  v.  Jones,  1  Tenn.  Ch.  498.]  2  4  Jiad.  241,  246;  Kay  r.  Marshall,    1 

1  Storv   Eq.    PI.    §    6.57,    and   note;  Van  Keen,  190. 
Hook  «. 'Whitlock,    3   Paige,    409;    Mitford  3  Repealed  by  11  Geo.  IV.  &  1  Will.  IV. 

Eq.    PI.   bv   Jeremy,    295,    note;    Didier  «.  c.  47. 

Davidson,  10  Paige,' 515.     Two  distinct  pleas  *  See  also  Hardman  v.   Ellames,   5  Sim. 

in  bar,  different  in  their  nature,  as  a  plea  of  640,  645;   2  M.  &  K.  732;  C.  P.  Coop,  t- 

the  Statute  of  Limitations,  and  a  discharge  Brough.  351. 
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circumstance  of  there  being  a  sort  of  double  or  alternative  claim  in  the 
biU,  this  is  not  the  only  ground  upon  which  the  Coiul;  acts  in  allowing 
double  pleas.  The  principle  upon  which  the  Court  proceeds,  depends 
very  much  upon  the  extraordinar}-  inconvenience  that  might  arise,  if  the 
defendant  were  not  allowed  to  take  this  course ;  and  upon  this  prin- 
ciple, where  a  bill  was  filed  to  restrain  the  infringement  of  a  patent, 
and  for  an  account,  and  the  defendants  were  desirous  of  disputing  the 
validity  of  the  patent,  on  the  grounds  that,  so  far  as  the  invention 
was  new,  it  was  useless,  and  that,  so  far  as  it  was  useful,  it  was  not 
new,  Lord  Langdale  M.  R.  gave  the  defendant  leave  to  plead :  first, 
that  the  invention  was  not  useful ;  secondly-,  that  it  was  not  new  ;  ^  and 
in  Bampton  v.  Birchall^^  the  same  Judge  permitted  the  defendant,  in  an 
ejectment  suit,  to  plead  :  first,  that  the  person  under  whom  the  plaintiff 
claimed  was  not  the  heir  ;  and,  secondly,  that  even  if  he  were  such  heir, 
the  plaintiff's  right  was  barred  \)y  the  Statute  of  Limitations. 

Before  a  defendant  puts  in  a  double  plea,  he  must  obtain  an  order,  on 
motion,  with  notice,  of  which  he  will  have  to  pay  the  costs,  for  leave  to 
do  so  ; ''  and  such  a  plea,  if  filed  without  such  an  order,  is  irregular,  and 

liable  to  be  overruled.^ 
*610  *  With  reference  to  the  subject  of  multifarious  or  double  plead- 
ing, it  is  to  be  noticed  that,  where  the  facts  stated  in  the  plea 
are  sufficient  to  constitute  a  good  plea,  the  introduction  into  the  plea 
of  a  fact  which,  although  it  puts  in  issue  a  distinct  matter,  is  not  im- 
portant to  the  validity  of  the  plea  itself,  will  not  vitiate  the  plea.^ 
Thus,  if  a  defendant  pleads  a  release,  and  then  avers  that  it  has  been 
acted  upon  :  the  release  being  of  itself  a  bar,  whether  it  has  been  acted 
upon  or  not,  the  further  allegation  that  it  has  been  acted  upon  is  unim- 
portant, and  will  be  rejected  as  surplusage.^  Upon  this  ground,  where 
a  plea  stated  facts  which,  connected  with  the  statement  in  the  bill, 
would  have  amounted  to  a  conspiracy  to  prevent  a  p?osecution  for  fel- 
ony, and  then  averred  that  the  transactions  stated  in  the  bill,  related 
to  a  fraudulent  embezzlement  by  a  banker's  clerk,  and  suggested  that 
the  discovery  sought  might  subject  the  defendant  to  pains  and  penal- 
ties, it  was  objected  that  the  plea  was  multifarious,  because,  in  addition 
to  the  statement  of  facts  amounting  to  a  conspiracy,  it  averred  that  the 
transactions  related  to  a  fraudulent  embezzlement ;  Lord  Eldon,  how- 
ever, overruled  the  objection :  saving,  that  he  should  press  a  harder 
rule  in  Equity  than  prevails  at  Law  by  holding,  that  such  an  avennent 
made  a  plea  bad,  which  in  other  respects  was  good.^ 

The  rule  that  a  defendant  cannot  plead  several  matters,  must  not  be 
understood  as  precluding  a  defendant  from  putting  in  several  pleas  to 

6  Kay  V.  Marshall,  1  Keen,  190,  192,  197.  Whitehead,   4  Mad.   241,  245 ;  Hardman  v. 

6  4  Beav.   558 ;    and  see  observations  of  Ellames,  ubi  sup. ;  Bampton  v.  Birchall,  vbi 

Sir  John  Komillv  M.  K.  in  Young  v.  White,  sup. ;  Saltus  v.  Tobias,  7  John.  Ch.  214. 
17  Beav.  532,  540;  18  Jur.  277.  1  Story  Eq.  PI.  §  063. 

1  For  form  of  notice  of  motion,  see  Vol.  2  Claridge  v.  Hoare,  14  Ves.  59,  65. 

in.  8  Ibid. 

8  Kay  V.  Marshall,   uhi  sup. ;  Gibson  v. 
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different  parts  of  the  same  bill :  it  merely  prohibits  his  pleading,  with- 
out previous  leave,  a  double  defence  to  the  whole;  l)ill,  or  U)  the  same 
portion  of  it.  A  defendant  may  plead  dilforent  matters  to  separate 
parts  of  the  same  bill,  in  the  same  manner  that,  as  we  have  seen,  a 
defendant  may  put  in  different  demurrers  to  different  portions  of  the 
bill.*  A  defendant  may,  in  like  manner,  plead  and  demur,  or  plejul 
and  answer,  to  different  parts  of  the  same  bill,  provided  he  points  out, 
distinctly,  the  different  2)ortions  of  the  bill  which  are  intended  to  hv. 
covered  by  the  i)lea,  the  demurrer,  and  the  answer ;  ^  he  must,  likewise, 
where  he  puts  in  several  pleas  to  the  same  bill,  point  out  to  what  par- 
ticular part  of  the  bill  each  plea  is  applicable.  But,  although  the  gene- 
ral rule  is,  that  in  the  case  of  a  partial  plea,  a  defendant  must  specify 
distinctly  what  part  of  the  bill  he  pleads  to,  the  rule  which  has  been 
stated,  as  applicable  to  a  demurrer,  namely,  that  it  cannot  be  good  in 
part  and  bad  in  part,  is  not  applicable  with  the  same  strictness  to  a 
plea :  for  it  has  been  repeatedly  decided,  that  a  plea  in  Eqiiity 
may  be  bad  in  part  and  not  in  the  whole,  and  the  *  Court  will  *61 1 
allow  it  to  so  much  of  the  bill  as  it  is  properly  applicable  to.^ 

The  rule  that  a  plea  may  be  allowed  in  part  only,  is  to  be  understood 
with  reference  to  its  extent,  that  is,  to  the  quantity  of  the  bill  covered 
by  it,  and  not  to  the  ground  of  defence  offered  by  it ;  and  if  any  part 
of  the  defence  made  by  the  plea  is  bad,  the  whole  must  be  overruled.'^ 
Thus,  if  a  defendant  pleads  a  fine  and  non-claim,  which  is  a  legal  bar, 
and  a  purchase  for  a  valuable  consideration  without  notice  of  the  plain- 
tiff's claim,  which  is  an  equitable  bar :  if  either  should  appear  not  to  be 
a  bar,  as  if  the  defendant  by  answer  should  admit  facts  amounting  to 
notice,  or  if  the  plea,  with  respect  to  either  part,  should  be  informal, 
the  whole  must  be  overruled.  There  seems  to  be  no  case  in  which  the 
Court  has  separated  the  two  matters  pleaded,  and  allowed  one  as  a  bar, 
and  disallowed  the  other. ^ 

But,  although  it  is  the  office  of  a  plea  to  reduce  the  defence  to  a 
single  point,  it  is  necessary,  in  order  to  its  validity,  that  all  matters 
which  are  essential  to  bring  it  to  that  point,  should  be  stated  on  the 
face  of  the  plea,  so  that  the  Court  may  at  once  decide  whether  the  case 
which  the  plea  presents  to  the  Court  is  a  bar  to  the  case  made  by  the 
bill,  or  to  that  part  of  it  which  the  plea  seeks  to  cover.     Thus,  if  a  bill 

*  Emmott  V.  Mitchell,  14  Sim.  432,  434;  Derbv  i-.  Duke  of  Athol,  1  Ves.  S.  203,  205: 

9  Jur.  170;  ante,  p.  584.  2  Ves.  S.  337;  Bell  v.  Woodward,  42  N.  H. 

5  He  may  not,  therefore,  simultaneously  193;    Ld.    Chelmsford    in    United    State,s    of 

plead  and  demur  to  the  whole  bill;  Lowndes  America  v.  Mclisie,  L.  R.   3  ('h.   Ap.  91,  92; 

V.  Garnett&  Moselev  Gold  Mining  Company,  Storv  Kq.  PI.   §§  692,  693;  French  t'.  Shot- 

2  J.  &  H.  282;  8  Jilr.  N.  S.  694.  weli;  20  .John.  608;  S.  C.  5  .John.  Ch.  555; 

1  Ld.  Red.  295  ;  Coop.  Eq.  PI.  230 ;  Beames  Kirkpatrick  v.  White,  4  Wash.  C.  C.  595. 
on  Pleas,   45;  Earl  of    Suffolk   v.  Green,   1  2  Ld.  Red.  297;  Salmon  v.  Dean.  3  M'N. 

Atk.  4.50;  Duncalf  v.    Blake,  ib.    52;    Hug-  &  G.  344,  348;  14  .lur.  235;  and  see  Hewitt 

gins  V.  York  Buildini^s  Company,  2  Atk.  44;  v.  Hewitt,  11  W.  R.  849,  V.  C.  K.;  see  Mad. 

I>ormer    v.    Fortescue,    ih.    284;    Turner    v.  Plank  Road  Co.  t'.  Wat.  I'lank  Road  Co.,  5 

Mitchell,  1  Dick.  249;  Roche  v.   MorRcIl,  2  Wis.  173;  [Searight  v.  Pavne,  1  Tenn.  Ch. 

Sch.  &  Lef.   721,  725 ;  Mavor  of  I^ndon  v.  186.] 
Lew,  8  Ves.  403 ;  Harrison  v.   Southcote,  1  «  Ld.  Red.  295. 

Atk.  528,  539 ;  2  Ves.  S.  389,  397 ;  Earl  of 
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is  brouglit  to  recover  the  possession  of  an  estate,  a  defendant  ma}',  in 
tHirtain  cases,  protect  himself  by  a  plea :  stating  that  he  was  the  pur- 
chaser of  the  estate,  and  that  he  paid  a  valuable  consideration  for  it, 
and  that  he  had  not,  at  the  time  of  the  purchase,  an}-  notice  of  the  title 
or  claim  of  the  plaintitf  to  the  property.  This  is  called  "  a  plea  of  pur- 
chase for  valuable  consideration,  without  notice,"  and  is,  if  true,  a  good 
bar  to  the  suit.  It  will  not,  however,  be  sufficient  merely  to  state,  l)y 
way  of  plea,  that  the  defendant  is  a  purchaser  for  a  valuable  consider- 
ation, without  notice  ;  he  must  state  upon  the  plea,  that  the  person 
from  whom  he  purchased  had,  or  pretended  to  have,  such  an  interest 
in  the  property-  as  entitled  him  to  convey  it  to  the  defendant ;  that  it 
was  conveyed  to  the  defendant  by  the  proper  mode  of  conveyance  ;  that 
a  valuable  consideration  was  paid  for  it  by  the  defendant ;  and,  that 

the  defendant  had  no  notice  of  .the  claim  of  the  plaintiff:  for  the 
*612     coincidence  of  all  these  facts  is  *  necessar}'  to  constitute  a  good 

bar  in  Equity  to  a  suit  of  the  nature  alluded  to  ;  ^  and  the  omis- 
sion of  any  of  them  would  render  the  defence  invalid :  because,  the 
plaintiff  has  a  right,  by  replying  to  the  plea,  to  put  all  the  matters  con- 
tained in  it  in  issue,  and  by  that  means  to  compel  the  defendant  to 
support  them,  or  at  least  such  of  them  as  are  affirmatively  stated,  by 
evidence.  The  statements  of  these  necessary  facts,  in  a  plea,  are 
called  "  averments  "  ;  and  the  necessity  of  their  introduction,  points  out 
the  general  distinction  between  demurrers  and  pleas  :  for,  if  the  fact 
necessary  to  constitute  a  good  plea,  appears  sufficiently  upon  the  bill, 
so  as  to  exclude  the  necessity  of  averments,  the  bill  might,  in  most 
cases,  be  objected  to  b}'  demurrer.^ 

Another  office  of  averments  in  a  plea  is,  to  exclude  intendments, 
which  would  otherwise  be  made  against  the  pleader :  for,  if  there  is 
an}'  charge  in  the  bill  which  is  an  equitable  circumstance  in  favor  of 
the  plaintiff's  case  against  the  matter  pleaded,  such  as  fraud  or  notice 
of  title,  the  Court  will  intend  the  matters  so  charged  against  the  pleader, 
unless  they  are  met  by  averments  in  the  plea.''  Thus,  where  a  bill  was 
filed  by  a  remainder-man  against  a  tenant  for  life,  for  an  account  of 
timber  cut  upon  the  estate,  embracing  a  period  of  many  more  than  six 
years  previous  to  the  filing  of  the  bill,  which  was  in  1824,  and  alleging 
that,  in  answer  to  certain  inquiries  which  the  plaintiff  had  made  as  to  the 
timber,  the  defendant  had  furnished  certain  accounts,  from  which  it  ap- 

1  lb.  275 ;  .Jackson  v.  Rowe,  4  Russ.  514,  aver  laches  on  the  part  of  the  phiintiff.    Ilan- 

623;  Hiffh  ?;.  Batte,  10  Yerper,  335;  Donnell  cock  v.  Carlton,  6  Gray,  3!). 
V.  Kinjr,  7  Leigh,  393;  (Jridith  v.  Griflith,  1  -  Bicknell  v.  Gouch,  3  Atk.  558;  Roberts 

Iloff.  Cli.  153;  Malonv  V.  Kernan,  2  Dm.  &  v.    Hartley,    1    Bro.    C.    C.    50;    Billinfrs   v. 

"War.    31;  Craig  v.   Lcipcr,   2   Yerger,    193;  Flight,  1  Mad.  230,   236;  Steff  v.  Andrews, 

Jewett  f.  Palmer,  7  John.  Ch.  65;  Gallatian  2  Mad.  6,  10.     It  is  unnecessary  to  negative 

V.    Cunningham,    8   Cowen,    361;   Souzcr  «.  facts  which,  if  stated  in  the  bill,  would  have 

I)e    Mcver,    2    Paige,    574;     Drogheda    v.  defeated  the  plea.     Ld    Red.  290;  Forbes  ti. 

Malone,"  Finlay's  Dig.  449.     A  plea,  .setting  Skelton,   8   Sim.  335,   345;    1  Jnr.    117:  see 

up  a  forfeiture,  bv  breach  of  a  condition  sub-  Storv  Kq.  PI.  §  679  vt  seq.,  and  notes, 
sequent  for  the  payment  of  monev,  in  bar  of  3  Ld.    IJcd.    298;    Saunders    v.   Druce,    3 

a  suit  in  Equity 'for  relief,  must  distinctly  Drew.   140,    161;    Drew.   Eq.   PI.   146;    ib. 

147,  n. 
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poarcil  that,  sin(!C  the  year  1794  down  to  the  year  1821,  certain  fjiian- 
titi(>s  of  timber  had  been  cut  in  each  ^-ear,  amounting  to  sums  meiitioncfl 
in  the  bill,  and  the  defendant  pleaded  the  Statute  of  Limitations  in  bur, 
confining  his  averments  only  to  the  date  of  the  filing  of  the  liill :  the 
Court  overruled  the  plea,  because  it  held,  that  the  alleged  render  of  the 
accounts  in  the  bill,  bringing  the  accounts  down  to  the  period  within  six 
3'ears  before  the  filing  of  the  bill  (which  was  not  negatived  Ity  any  aver- 
ment in  the  plea),  defeated  the  operation  of  the  statute.*  To  have 
constituted  a  good  plea  in  that  case,  there  should  have  been  an  aver- 
ment, that  no  such  accounts  as  those  alleged  in  the  bill  had  been 
rendered. 

*  The  necessity  for  the  introduction  of  such  averments  into  a  *G13 
plea  is  obvious,  when  we  consider  that  a  plea,  for  the  purpose 

of  deciding  on  the  validit}^  of  it,  like  a  demurrer,  admits  all  the  facts 
stated  in  the  bill  to  be  true,  so  far  as  they  are  not  controverted  b}' 
the  plea :  ^  so  that,  whenever  matters  of  fact  are  introduced  in  the  bill, 
which,  if  true,  would  destro}'  the  effect  of  the  matter  pleaded,  the  plea  will 
be  overruled,  unless  such  matters  are  controverted  by  the  averments. 

From  what  has  been  said  above  it  will  be  seen,  that  averments  in 
pleas  ma}""  naturally  be  divided  into  affirmative  and  negative  averments. 
Affirmative  averments  are  those  which  are  not  suggested  by  an}'  matter 
upon  the  face  of  the  bill  which  is  inconsistent  with  the  matter  pleaded, 
but  are  necessary'  in  oixler  to  render  the  matter  pleaded  a  complete  bar. 
Thus,  if  a  stated  account  is  set  up  by  the  plea,  the  defendant  must  aver 
that  the  account  is  just  and  true,  to  the  best  of  his  knowledge  and  be- 
lief; and  so,  in  the  instance  above  referred  to,  of  a  plea  of  purchase 
for  valuable  consideration  without  notice,  it  has  been  stated  that  the 
defendant  must  aver,  in  his  plea,  that  the  person  from  whom  he  jiur- 
chased  had,  or  pretended  to  have,  such  an  interest  as  entitled  him  to 
convey  the  estate  to  the  defendant ;  and  that  it  was  conveyed  to  the 
defendant  in  a  proper  manner ;  and  that  a  valuable  consideration  was 
paid  for  it:  and  that  the  defendant  had  no  notice  of  the  plaintiff's 
title :  the  concuiTence  of  all  these  matters  being  requisite  to  constitute 
a  good  equitable  bar  to  the  plaintiflT's  claim. -^  It  ma}'  be  objected,  that 
the  last  matter  averred,  namely,  the  want  of  notice,  being  negative 
matter,  cannot  properly  be  called  an  aflSrmative  averment ;  but  it  is  not 
the  mere  fact  of  averring  aflSrmatively  or  negatively  which  constitutes 
the  distinction  ;  but  whether  the  matter  be  introduced  by  way  of  afllirm- 
ation  of  the  defendant's  jilca,  or  of  negation  of  such  of  the  plaintiff's  state- 
ments as  are  inconsistent  with  the  plea.  Thus,  the  very  fact  of  want 
of  notice,  in  a  plea  of  purchase  for  a  valuable  consideration,  may  be 
both  afl^rmatively  and  negatively  averred :  for,  if  the  bill  merely  sets 
out  the  plaintiffs  title,  and  does  not  charge  the  defendant  with  ha^^ng 

*  Honv  V.  Honv,  1  S.  &  S.  568,  580.  son  v.  Johnson,  1  C.  E.  Green  (N.  J.),  113, 
1  Plunket  11.   Penson,  2  Atk.  51;    Roche       114. 

V.  Morgcll,  2  Sell.  &  Lef.  721,  727:  McEwen  2  Ante,  p.  611;  Ld.  Red.  275. 

V.  Brokdhead,   3  Stockt.  (N.J.)  131;  Uavi- 
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any  notice  of  it,  the  want  of  notice  being  one  of  the  circumstances 
necessary  to  constitute  the  equitable  bar,  must  be  averred  in  the  plea : 
in  which  case,  according  to  the  distinction  above  pointed  out,  the  aver- 
ment is  affirmative.  And  so,  if  the  bill  actually  charges  the  defendant 
with  notice,  the  notice  must  be  equally  denied  by  averment ;  in  which 

case  the  averment  will  be  a  negative  averment. 
*614         *  A  negative  averment,  therefore,  is  that  species  of  averment 

which  is  made  use  of  to  contradict  au}^  statement  or  charge  in  the 
biU,  which,  if  uncontradicted,  would  be  to  do  away  with  the  effect  of  the 
matter  pleaded.  The  most  common  case  in  which  this  form  of  aver- 
ment is  used  is,  where  notice  or  fraud  is  alleged  in  the  bill,  for  the  pur- 
pose of  obviating  some  anticipated  defence  which  may  be  set  up  by  the 
defendant.^  It  is  to  be  observed,  that  in  Meadows  v.  Tlie  Duchess  of 
Kingston,'^  Lord  Bathurst  seemed  to  be  of  opinion,  that  notice  and 
fraud  were  to  be  denied,  by  way  of  averment  in  the  plea,  in  cases  only 
where  the  denial  made  part  of  the  equitable  defence,  as  in  the  cases  of 
purchase  for  valuable  consideration,  where  the  want  of  notice  creates 
the  equitable  bar :  but  in  Devie  v.  Chester,^  a  decree  estabhshing  a  mo- 
dus ha\dng  been  pleaded  to  a  bill  for  tithes,  in  which  the  plaintiff  stated 
that  the  defendant  set  up  the  decree  as  a  bar  to  his  claim,  and,  to  avoid 
the  effect  of  the  decree,  charged  that  it  had  been  obtained  by  collusion, 
and  stating  facts  tending  to  show  collusion,  the  Lord  Chancellor  was  of 
opinion  that  the  defendants,  not  having  denied  the  collusion  by  aver- 
ments in  the  plea,  although  they  had  done  so  by  answer  in  support  of 
the  plea,  the  plea  was  bad  in  form,  and  he  overruled  it  accordingly. 

This  brings  us  to  the  consideration  of  the  cases,  in  which  it  is  neces- 
sary that  a  plea  should  be  supported  by  an  answer.^  We  have  before 
seen,^  that  wherever  a  bill,  or  part  of  a  bill,  the  substantive  case  made 
by  which  may  be  met  by  a  plea,  brings  foi-ward  facts  which,  if  true, 
would  destroy  the  effect  of  the  plea,  those  facts  must  be  negatived  by 
proper  averments  in  the  plea :  othei-wise,  they  wiU  be  considered  as  ad- 
mitted, and  so  deprive  the  defendant  of  the  benefit  of  his  defence.  A 
plea,  however,  cannot  be  excepted  to :  and,  as  it  is  not  necessary  that 
an  averment  in  a  plea  should  do  more  than  generally  deny  the  facts 
charged  in  the  bill,^  the  plaintiff  might,  if  it  were  not  possible  to  require 
an  answer  from  the  defendant,  in  addition  to  his  plea,  be  deprived  of 
the  indefeasible  right  which  he  has  to  examine  the  defendant  upon 
oath,  as  to  all  the  matters  of  fact  stated  in  the  bill  which  art;  neces- 

1  See  Fish  v.  Miller,  5  Paige,  26.  companied  with   an   answer  supporting  the 

2  Ld.  Red.  277,  n. ;  Amb.  756,  761.  plea,  and   explicitly  den3'ing  the   fraud  or 
8  Ld.    Red.   277,    n.;    see   also   Hoare  v.      combination,    and    the    fact    on    which  the 

Parker,  ibid. ;  1  Bro.  C.  C.  578,  580;  1  Cox,  charge  is  founded."     So  under  32d  Equity 

224,  228.  Rule  of  the  United  States  Courts,  where  a 

*  See   Story  Eq.   PI.   §   681   et  seq.,  and  plea  is  such,  that  an  answer  is  required  to 

notes;  Sims  r.' Lyle,  4  Wash.  C.  C.  303,  304.  support  it,   it  will  be  overruled  unless  such 

In    Massachusetts,    under   Rule   10,    of    the  answer  is  put  in.     Hagthorp  v.  Hook,  1  Gill 

Rules   of    Practice    in   Chancery,    "  in    any  &  J.  270. 
case,  in  which  the  bill  charges  fraud  or  com-  ^  Ante,  p.  612. 

bination,  a   plea  to  such   part  must  be   ac-  6  Ld.  Red.  275,  297. 

588 


GENERAL  NATURE  OF  PLEAS.  •615 

8ary  to  support  his  case.^  To  obviate  this  result,  the  rule  under 
the  *  old  practice  (where  an  answer  was  always  necessary) ,  was,  ♦615 
that  any  statement  or  charge  in  the  bill  affording  an  eciuitab'le  cir- 
cumstance in  favor  of  tlie  plaintill's  case  against  the  matter  pleaded  (such 
as  fraud  or  notice  of  title),  must  be  denied  by  wa^-of  answer.^  In 
general,  an  answer  in  support  of  a  plea  could  not  be  required  in  those 
cases  where  such  negative  averments  as  those  above  stated  were  not 
necessary ;  where  the  defence  was  by  a  pure  plea,  that  is,  a  plea 
merely  suggesting  matter  in  avoidance  of  the  plaintiff's  right  to  sue,  as 
stated  in  the  bill,  an  answer  in  support  of  the  plea  was  not  required.'' 
In  such  a  case,  the  defendant,  by  his  plea,  admitted  the  plaintiff's  case, 
and  so  fuU  and  complete  was  the  admission,  that  if,  after  argument, 
issue  was  joined  upon  the  truth  of  the  plea,  and  the  plea  found  false, 
there  was  an  end  of  the  dispute,  and  the  plaintiff  was  entitled  to  a 
decree  upon  the  implied  admission  of  his  case.'  Where,  however,  a 
plea  was  in  substance  negative,  though  in  form  affirmative,  it  was  held, 
that  it  must  be  accompanied  by  an  answer  as  to  the  allegations,  which, 
if  true,  would  have  disproved  the  plea.'* 

The  same  principle  also  required,  that  a  negative  plea  should  be  sup- 
ported by  an  answer  in  those  cases  only  in  which  the  bill  stated  or 
charged  facts  by  way  of  evidence  of  the  plaintiff's  right.  It  was  re- 
quired in  those  cases,  because  the  plaintiff,  ha^ang  a  clear  right  in 
equity  to  a  discovery  of  all  matters  within  the  knowledge  of  a  defend- 
ant which  would  enable  him  to  support  his  case,^  it  would  have  been 
against  that  principle  if  a  defendant  could,  by  merely  denying  the  ex- 
istence of  the  claim,  have  deprived  the  plaintiff  of  the  means  of  prov- 
ing its  validity.^ 

Under  the  present  practice,  if  no  interrogatories  are  filed,  the  defend- 
ant need  only  aver  the  facts  necessary  to  render  the  plea  a  complete 
equitable  bar  to  the  case  made  by  the  bill,  and  need  not  put  in  any  an- 

7  Wigram  on  Disc.  50.     Where  the  plain-  complainant  may  be   entitled   in  regard  to 

tiff  waives  the  necessity  of  an  answer  being  those  facts.     Greene  v.  Harris,  11   K.  I.  b' 

put  m  on  oath,  if  the  defendant  puts  in  a  Whitthorne  v.  St.  Louis  Mut.  Life  Ins.  Co  ' 

plea  to  the  bill,   he  need  not  support  it  by  3  Tenn.  Ch.  147.] 
answer.     Heartt  v.  Corning,  3  Paige.  566.  '  2  gee  Wheeler  v.  Piper,  3  Jones  Eq.  (N 

1  Ld.  Red.  298;  see.  as  to  answering  the  C.)  249. 
statement  or  charge,  Denvs  v.  Locock,  3  M.  3  Wigram  on  Disc.  56;  Wood  v.  Strick- 

&   C    205,  234;    1  Jur.    605;    Chadwick  v.  land,  2V.   &  B.   158;  Brownsword  v.   Ed- 

Broadwood,   3   Beav.   530,   539;  5  ,Tur.  359;  wards,  2  Ves.   S.  243  ;  Webster  v.  Webster, 

Piatt  V.   Oliver,   1   McLean,   295;  Bellows  v.  1  Sni.  &  G.  489;  4  De  G.,  M.  &  G.  437. 
Ston(!,   8  N.   H.    280.     If   a   bill   sets   forth  *  Harland  v.  Emerson.  8  Bligh,  N.  S.  62. 

matter  which  may  avoid  a  bar  to  the  suit,  it  5  Sanders  v.  King,  6  Mad.  01;  2  S.  &  S. 

must  be  particularly  and  precisely  denied  in  277  ;    Yorke  v.   Frv,  6  Mad.  05  ;  Thring  r 

the  answer.     New  Eng.   Bank  v.   Lewis,   8  Edgar,   2   S.  &   S.'  274,  2S1  ;    Hardinan   v. 

Pick.  113,  117;  Bogardus  v.  Trinitv  Church,  Ellames,  5  Sim.  640,  649;    2  M.  &K.  732; 

4  Paige,  178;  Souzer  v.  De  MeverJ  2  Paige,  C.  P.  Coop.  t.  Brough.  351. 
^7*-               .                                "  6  Story  Eq.  PI.  §§670, 671,681.     A  naked 

[A    plea  in  Equity  must  state  facts  not  negative  plea  denving  a  partnership  is  not 

conclusions ;  and  if  it  rely  on  matter  in  the  suflicient.      It   must    be    supported    by    an 

bill,   must,   in  addition   to   the  averment  of  answer.     Lines  v.   Evans,  3  Edw.  Ch.   4.54; 

such     matter,    negative    the    material    facts  see  Everitt  r.  Watts,  3  Kdw.  Ch.  486;    Hall 

stated  in  avoidance,  and  be  accompanied  bv  v.  Noyes,  3  Bro.  C.  C.  483.  488,  note.     [Sei- 

an  answer  giving  the  discovery  to  which  the  fred  v.  Peoples'  Bank,  1  Baxt.  200.] 
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swer  in  support  of  the  plea.  K  interrogatories  are  filed,  the  principles 
of  the  old  cases,  with  respect  to  an  answer  supporting  the  plea,  still  re- 
main in  force. 

The  cases  in  which  it  is  necessary  that  a  plea  should  be  sup- 
*616  ported  *  b}-  an  answer,  may  be  very  conveniently  divided  into: 
1 .  Those  where  the  plaintiff  admits  the  existence  of  a  legal  bar, 
and  alleges  some  equitable  cii'cumstances  to  avoid  its  effect,  and  inter- 
rogates as  to  these  circumstances;  and,  2,  Those  where  the  plaintiff 
does  not  admit  the  existence  of  any  legal  bar,  bbit  states  some  circum- 
stances which  may  be  true,  and  to  which  there  may  be  a  valid  ground 
of  plea,  together  with  other  circmnstances  which  are  inconsistent  with 
the  substantial  validity  of  a  plea,  and  interrogates  as  to  such  ch'cum- 
stances.^ 

1.  With  respect  to  the  first  class  of  cases,  the  limits  to  which  the  plea 
and  answer  respectively  extend  are  plainly  marked,  and  create  no  diffi- 
culty. The  most  simple  cases  of  this  class  are  those  in  which  pleas 
are  put  in  to  bills  brought  to  impeach  a  decree,  on  the  ground  of  fraud 
used  in  obtaining  it ; "  to  avoid  the  effect  of  a  judgment  by  a  Court  of 
ordinary  jurisdiction  ;  ^  to  set  aside  a  release ;  ^  or  an  award ;  ^  or  to 
open  a  stated  account.*'  In  all  these  cases,  and  others  which  fall  under 
a  similar  principle,  the  bill  admits  the  existence  of  a  fact  which,  taken 
alone,  would  be  conclusive  against  the  plaintiff,  and  then  proceeds  to 
state  specific  grounds  why  it  should  not  have  that  effect ;  and  the  de- 
fendant, if  interrogated,  must  answer  the  interrogatories  as  to  these  spe- 
cific grounds. '^ 

If  the  defendant  be  interrogated  as  to  the  equitable  circumstances 
stated  as  the  ground  for  relief,  it  makes  no  difference  whether  the  biU 
be  so  framed  that  the  bar  be  introduced  by  way  of  substantive  state- 
ment, and  the  equitable  circumstances  averred  for  the  purpose  of  afford- 
ing ground  for  relief,  in  setting  aside  the  bar ;  or  whether  the  bar  be 
merely  suggested  as  a  pretence  set  up  by  the  defendant,  and  the  equi- 
table matter  be  introduced  to  avoid  its  effect.*  It  sometimes,  however, 
happens,  that  the  plaintiff  introduces  the  fact  which  would  constitute 
the  bar,  in  the  form  of  a  pretence,  and  meets  it  by  naked  denial,  with- 
out interrogating  as  to  any  cu'cumstances  which  might  disprove  it :  in 
such  cases,  it  seems  that  the  defendant  should  merely  plead  the  fact, 
and  that  there  is  no  need  of  any  other  answer  than  the  averments  in 
the  plea.^ 

2.  With  respect  to  the  second  class  of  cases  before  referred  to,  as 
those  in  which  it  is  necessary  that  a  plea  should  be  accompanied  by  an 
answer,  the  limits  to  which  the  plea  and  answer  are  to  extend  are 
not  so  easily  defined.     It  may,  however,  be  laid  down,  as  a  general 

1  Hare  on  Disc.  30.  «  /*■  259. 

2  Ld.  Red.  243.  "^  Hare  on  Disc.  33. 

8  /!,_  255.  8  Roche  v.  Morgell,  2  Sch.  &  Lef.  721. 

4  //j.  202.  9  Hare  on  Disc.  30. 

6  Jb.  260. 
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rule,  that  where  no  ostensible  bar  is,  by  the  bill,  admitted  *  to  •G17 
exist,  and  yet  tlie  defendant  wishes  to  plead  in  bar  to  the  bill, 
he  must  distinguish  those  facts  which,  if  true,  would  not  invalidate  or 
disprove  his  plea,  and  plead  to  the  relief  and  discovery  sotiglit  as  to 
them  ;  and  then,  if  interrogated  as  to  the  facts  which,  if  true,  wrjuld 
disprove  or  invalidate  his  plea,  or  to  matters  which  are  specially  alleged 
as  evidence  of  such  facts,  he  must  answer  as  to  such  facts  and  mat- 
ters.^ 

In  former  times,  the  application  of  these  rules  was  a  matter  of  very 
considerable  difficulty,  in  consequence  of  the  Court  requiring  of  a  de- 
fendant the  greatest  accuracy  in  the  form  of  a  joint  plea  and  answer, 
and  treating  any  deviation  from  the  strict  practice  as  a  fatal  objection 
to  the  vaUdity  of  such  a  defence.  In  the  fu-st  place,  the  defendant  had 
to  make  it  distinctly  appear  to  what  part  of  the  bill  he  pleaded,  and  to 
what  part  he  answered.  Then,  if  it  appeared  to  the  Court  that  the 
plea  covered  more  of  the  bill  than  the  defendant  was  entitled  to  cover 
by  it,  it  was  overruled ;  or,  on  the  other  hand,  if  the  answer  extended 
to  any  portion  of  the  bill  properly  covered  by  the  plea,  it  was  equally 
liable  to  be  overruled.^  The  result  of  this  extreme  strictness  was,  that 
sometimes  in  cases  to  which  a  defence  by  plea  and  answer  was  strictly 
applicable,  the  bill  might  have  been  so  framed  as  to  render  it  practi- 
cally impossible  for  the  defendant  to  avail  himself  of  such  a  form  of 
pleading.^ 

This  strict  operation  of  the  rules  of  pleading  has,  however,  been 
materially  modified :  for  now,  it  is  provided  no  plea  is  to  be  held  bad 
and  overruled  upon  argument,  only  because  such  plea  does  not  cover  so 
much  of  the  bill  as  it  might  have  extended  to,  or  because  the  answer  of 
the  defendant  e^xtends  to  some  part  of  the  same  matter  as  is  covered  by 
the  plea.* 

These   provisions   wei"e   intended   to   meet   the   case   of  some  part 

1  Hare  on  Disc.  34;  and  see  Hunt  v.  Pen-  demurrer  to  any  particular  part  of  the  bill, 
rice,  17  Beav.  525;  18  Jur.  4;  Young  v.  althoufjli  such  part  is  not  in  fact  answered. 
White,  17  Beav.  532;  18  .Jur.  277.  Leacraft  v.  Deniprey,  4  Paifre,  124;  Summers 

2  Story  Eq.  PI.  §  688,  and  notes.  If  the  v.  Murray.  2  Edw.  Ch.  205.  An  answer 
defendant  answers  to  any  matters  covered  which  is  "broader  than  the  plea,  in  that  it 
by  his  plea,  he  overrules  the  plea.  Bolton  denies  allegations  not  denied  bv  the  plea, 
V.  Gardner,  3  Paige,  273;  Chase's  case,  1  overrules  tlie  plea.  Lewis  p.  Baird",  3  McLean, 
Bland,  217;  Ferguson  v.  O'Harra,  1  Peters  56.  So  when  there  is  a  plea  and  no  an.swer 
C.  C.  493  ;  Clark  v.  Saginaw  City  Bank,  is  required  to  support  it  from  any  charges  in 
Harring.  C-h.240;  Bangs  v.  Strong,  lo  Paige,  the  bill  requiring  a  discovery;  in  such  case 
11:  The  Bank  v.  Dugan,  2  Bland,  254.  an  answer  is  impertinent  and  overrules  the 
When   ar    answer    contains    more    than    is  plea.     Story  Kq.  PI.  688. 

strictly  applicable  to  the  support  of  the  plea,  [Since  the  adoption  of  the  rule  that  a  de- 
it  overrules  the  plea.  Stearns  v.  Page,  1  fence  which  could  be  made  by  plea  may  be 
Story,  204.  If  the  defendant  answers  as  to  made  by  answer,  the  answer  isj  in  such  ease, 
those  matters,  which  by  his  plea  he  has  de-  a  plea  supported  b}-  an  answer.  Greene  v. 
clined   to   answer,    he    overrules    the    plea.  Harris,  11  K.  I.  5.] 

Souzer  v.  De  Mever,  2  Paige,  374;  see  Sims  s  Denys  v.  Locock,  3  M.  &  C.  238;  1  Jur. 

V.  Lyle,  4  Wash.  C.  C.  303 ;  Piatt  v.  Oliver,  605. 

1  M'cLean,  295  ;    Robertston  v.   Bingley,   1  *  Ord.  XIV.  8,  9.     A   defendant  cannot, 

M'Cord  ('h.  352;  Joyce  v.  Gunnels,  2  Rich.  under  these  rules,  simultaneously  pli-ad  and 

Eq.  259 ;  Bogardus  v.  Trinity  Church,  4  Paige,  demur  to  the  whole  bill.     Lowndes  v.  Garnett 

178.     If  an  answer  commences  as  an  answer  &  .Moscley  Gold  Mining  Company,  2  J.  &  H. 

to  the  whole  bill,  it  overrules  the  plea  or  282;  8  Jur.  N.  S.  694. 

591 


'619 


PLEAS. 


*618     of  *  the  same  ground  being  accidentally  covered  by  each  defence  ; 

and  do  not  justify  two  distinct  defences,  by  plea  and  answer ;  * 
nor  do  they  in  any  way,  interfere  with  the  rule  which  renders  it  neces- 
sary that  the  plea  should  not  cover  a  greater  portion  of  the  bill  than 
that  to  which  the  defendant  is  strictly  entitled  to  apply  it.'^  Conse- 
quently, it  is  still  incumbent  upon  the  pleader  to  distinguish  accurately 
between  the  parts  to  which  he  intends  to  plead,  and  those  to  which  he 
intends  to  answer. 

With  respect  to  affirmative  pleas,  the  difficulty  of  ascertaining  the  part 
of  the  bill  to  be  answered  is  not,  in  general,  very  great.  The  most  simple 
cases  of  this  sort  are  those  in  which  the  bill,  without  expressly  admit- 
ting or  suggesting  the  existence  of  a  legal  or  equitable  bar,  either  by 
du-ect  statement  or  by  way  of  pretence,  introduces  and  interrogates  as 
to  facts  which  are  inconsistent  with  it,  obviously  for  the  purpose  of  an- 
ticipating and  avoiding  such  a  defence  if  set  up.  As,  where  a  plain- 
tiff, for  the  purpose  of  avoiding  the  effect  of  a  plea  of  the  Statute  of 
Limitations,  without  intimating  such  purpose,  states  and  interrogates  as 
to  circumstances  which  have  arisen  within  the  time  of  limitation,  by 
which  his  claim  has  been  admitted  or  revived  :  in  such  cases,  a  plea  of 
the  Statute  of  Limitations  must  be  accompanied  by  an  answer  as  to  all 
such  cii-cumstances  :  ^  otherwise,  such  cu-cumstances  will  be  considered 
as  admitted,  and  will  have  the  effect  of  overruling  the  plea.  And  so, 
where  a  plaintiff,  in  order  to  avoid  the  effect  of  a  plea  of  purchase  for 
valuable  consideration,  without  notice,  states  and  interrogates  as  to 
matters,  the  effect  of  which  would  be  to  show  that  the  defendant  had 
notice  of  the  plaintiff's  title,  the  defendant  must  accompany  his  plea  by  an 
answer  as  to  such  facts,  and  such  facts  shall  be  excepted  from  the  plea.* 
The  same  rule  appUes  to  all  cases  of  a  similar  description ;  and  no 
distinction  appears  to  exist  between  cases  in  which  the  matter  in  avoid- 
ance of  the  anticipated  plea  is  stated  in  the  bill  by  way  of  pretence,  and 
those  in  which  it  occurs  in  the  statement.     Thus,  if  a  bill  be  filed  for 

the  specific  performance  of  an  agreement,  to  which,  if  not  in 
*619     writing,  the  Statute  of  Frauds  would  be  a  bar,  it  *  is  usual,  in 

order  to  avoid  a  demurrer,  to  state  the  agreement  to  be  in  writ- 
ing,^ and  to  found  an  interrogatory  on  such  statement,  and  then  it  is 


1  See  Mansell  v.  Feene.v,  2  J.  &  H.  313, 
where,  to  a  bill  for  the  accounts  of  an  alleged 
partnership,  a  plea  of  no  partnership,  accom- 
panied by  an  answer,  raisin<:f  the  defences  of 
laches  and  the  Statute  of  Limitations,  was 
held  bad  for  duplicity.  See  also  Lowndes  v. 
Garnett  &  Moseley  Gold  Mining  Company, 
iibi  sup. 

2  Salmon  v.  Dean,  3  M'N.  &  G.  344,  348; 
14  Jur.  235  ;  Hewitt  v.  Hewitt,  11  W.  R.  849, 
V.  C.  K. 

3  Bayley  v.  Adams,  6  Ves.  586,  598.  A 
plea  of' the  Statute  of  Limitations  is  bad, 
unless  accompanied  by  an  answer  sup|)ortin{j 
it,  by  a  particular  and  precise  denial  of  all 
the  facts  and  circumstances  charged  iu  the 


bill,  and  which  in  Equity  may  avoid  the 
statute.  Goodrich  v.  Pendleton,  3  John.  Ch. 
384;  Bloodsood  v.  Kane,  8  Cowen.  360:  Lin- 
gan  V.  Henderson,  1  Bland,  282 ;  Moreton  v. 
Harrison,  1  Bland,  393 ;  Bolton  v.  Gardner,  3 
Paige,  273. 

So  the  answer  must  deny  all  the  charges 
in  the  bill,  which  may  avoid  the  bar  by 
showing  a  new  promise.  Chapin  v.  Coleman, 
11  Pick.  331. 

*  Lord  Portarlington  v.  Soulbv,  6  Sim. 
356. 

1  Whitchurch  v.  Bevis,  2  Bro.  G.  C.  559, 
566  ;  see  Walker  v.  Locke,  5  Gush.  90  ;  ante, 
p.  561,  n.  2. 
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necessary  that  a  plea  of  the  statute  should  bo  supported  by  an  answer, 
denying  the  agreement  to  have  l)een  in  writing.'^  And  where  several 
collateral  fticts  are  stated  and  interrogated  to,  as  evidence  of  the  agree- 
ment having  been  in  writing,  those  collateral  facts  must  also  be  an- 
swered.^ 

It  is  true,  that,  in  all  the  above  cases,  the  bar  afforded  by  the  plea 
appears,  to  a  certain  extent,  to  have  been  anticipated  liy  the  j>erson 
who  framed  the  bill,  and  who,  therefore,  so  framed  it  as  to  avoid  the 
bar,  if  set  up  ;  but  the  rule  api)lies  to  all  cases  wliere  the  interrogatories 
are  founded  on  matter  stated  in  the  bill,  which,  if  true,  would  negative 
the  plea,  and  whether  such  matter  is  stated  incidentally,  or  in  anticijja- 
tion  of  any  expected  defence.* 

The  rule  that  allegations  which,  if  true,  would  disprove  the  plea, 
must  be  answered,  ai)i)lies  to  pleas  which  are  negative  in  substance,  if 
they  are  affirmative  in  form.^ 

In  the  case  of  negative  pleas  the  rule  is,  that  when  a  defl'ndant  puts 
in  a  plea  which  has  the  effect  of  negativing  the  plaintiff's  title,  he  need 
not  accompany  it  by  an  answer,  as  to  any  of  the  fticts  upon  which  that 
title  depends,  unless  discovery  is  specially  sought  by  the  bill,  and  he  is 
required  to  answer  interrogatories  as  to  such  facts. ^  If,  however,  this 
is  done,  the  defendant  is  bound  to  accompany  his  plea  by  an  answer  as 
to  such  facts.''  The  correctness  of  this  rule  has  been  questioned  ; '  but 
it  seems  to  be  now  established. 

Although  a  defendant,  pleading  a  negative  plea,  exonerates  himself 
from  answering  to  any  fact  to  which  the  plea  extends,  yet  as  the  plain- 
tiff is  entitled  to  discovery  from  the  defendant  of  all  matters  necessary 
to  support  his  case,  he  has,  consequently,  a  right  to  compel  the  defend- 
ant to  answer  specificall}'  to  all  the  facts  stated  in  his  bill,  to  which  he 
considers  it  necessary  to  require  an  answer,  in  order  to  enable  him  to 
make  out  his  claim  by  means  of  the  evidence  which  may  l)e  afforded  by 
the  defendant's  admission.®  Thus,  if  a  bill  were  to  be  filed,  al- 
leging a  partnership,  and  insisting  *  that  the  existence  of  such  *G20 
partnership  was  made  out  by  certain  documents,  or  b}-  settle- 
ments of  accounts  and  admissions,  it  would  not  be  sufficient  to  plead  to 
such  a  bill  a  mere  denial  of  the  existence  of  the  partnership ;  ^  the  de- 
fendant must  go  further,  and  answer  as  to  all  the  circumstances  insisted 

2  Ih.  566;  see  also  Morison  v.  Tumour,  18  ^  Harland  r.  Emerson,  8  Blifch.  N.  S.  62. 
Ves.  175,  182;  Spurrier  v.  Fitzcrerald,  6  Ves.  6  ThriiiR  r.  E(lKar.2  S.  &  S.  274,  281. 
548,  555.     Where  the  defendant  in  a  suit  for  '  Sanders  v.  Kiufc,  6  Mad.  61  ;  2  S.  &  S. 
specific  performance,   pleads  the  Statute   of  277  ;  Yorke  v.  Fry,  6  Mad.  05. 

Frauds,  and  answers,  admitting  thecontract,  *  See  cases  cited,  Wif^rani  on  r)isc.  142. 
the   answer  overrules  the   plea.      Episcopal  ^  For  a  case  where   it  was  held,  that  de- 
Church  V.   Leroy,   Riley  Ch.  156,  per  Jolin-  fendant  need  not,   under  the  new   practice, 
son  Ch.  ;  but  see  Ash  v.  Dappy,  6  Fnd.  259.  answer  as  to  certain  facts,  because  they  could 

3  Evans  V.  Harris,  2  V.  &  B.  301,  364.  not  be  made  use  of  as  evidence,  see  Young  r. 

4  Crow    V.    Tvrrell,    2    Mad.    3!)7,    409;  ^Vhite,  17  Beav.  532;  18  Jur.  277. 

Bailie   v.    Sibbafd,    15   Ves.   185;    Roche  v.  i  Evans  v.   Harris.  2  V.  &  B.  361.364; 

Mor-rell.  2  Sch.  &  Lef.  721 ;  Jones  v.  Davis,       Harris  v.  Harris,   3   Hare.  4.50,  4.53;  8  Jur. 
16  Ves.  202,  205;  Hunt  v.  Penrice,  17  Beav.       978;  Mansell  v.  Feeney,  2.1.  &  H.  313. 
525;    18  .lur.   4;  Young  v.  White,  17  Beav. 
532  ;  18  Jur.  277. 
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upon  as  evidence  of  the  partnership.-  This  was  the  principle  acted 
upon  by  Sir  John  Leach  V.  C.  in  Sanders  v.  King^^  where  his  Honor 
laid  down  the  rule,  that  a  plea  which  negatived  the  plaintiff's  title, 
though  it  protected  a  defendant  generally  from  answer  and  discover^''  as 
to  the  subject  of  the  suit,  did  not  protect  him  from  answer  and  dis- 
cover}' as  to  such  matters  as  were  speciall}'  charged  as  evidence  of  the 
plaintiff's  title.  He  afterwards  repeated  the  same  rule,  in  the  ease  of 
Thring  v.  Edgar ;  *  and  it  was  acted  upon  both  b}'  Lord  Brougham  and 
Sir  Lancelot  Shadwell  V.  C,  in  Hardman  v.  Ellames.^ 

In  cases  where  the  bill  alleges  that  the  defendant  has  admitted  the 
plaintiff's  title,  the  defendant,  if  he  puts  in  what  is  in  effect  a  plea  of 
no  title,  must,  if  interrogated,  answer  as  to  the  admission,  although  the 
plaintiff  doQS  not  require  discovery  of  it  "  as  e-vddence  "  of  his  title.® 

In  the  case  of  Thring  v.  Edgar ^  the  plea  was  overruled  solely  upon  the 
ground  that  the  accompanying  answer  extended  to  facts  not  charged  as 
evidence  to  rebut  the  matter  of  the  plea ; ''  but  it  appears  that  it  was 
also  objectionable,  in  that  the  plea-  excepted  from  the  bill  the  only  alle- 
gation which  constituted  the  title  itself,  and  which  it  was  the  object  ot 
the  plea  to  traverse.  This  objection  was  not  adverted  to  by  Sir  John 
Leach  V.  C.  in  his  judgment  on  the  case,  but  has  since  been  made  the 
subject  of  comment  by  Lord  Cottenham,  in  the  case  of  Doiys  v.  Locock,^ 
where  he  held,  that  a  similar  objection  was  fatal  to  the  validity  of  a 
negative  plea.  The  equity  of  the  bill,  in  that  case,  depended  upon  an 
alleged  promise :  the  object  of  the  negative  plea  was  to  deny  the  faqt 
that  this  alleged  promise  was  ever  made.  Upon  this  Lord  Cottenham 
said  :  "  The  plea  negatives  the  allegation  of  the  promise.  What  I  par- 
ticularl}'  observe  upon  is,  that,  first  it  takes  out  of  the  bill  the  allega- 
tion of  the  promise,  and  then  denies  it.  Now  I  apprehend  that  is  not 
correct,  and  that  no  such  plea  can  be  supported.  A  negative  plea  is  a 
mere  traverse  ;  it  differs  from  an  ordinary  plea,  inasmuch  as  the  ordi- 
nary plea  admits  the  truth  of  the  bill,  but  states  some  matter 
*621  dehors,  which  destroj's  the  effect  of  the  *  allegation,  and  which 
assuming  the  allegation  to  be  true,  would  be  a  defence,"  "A 
negative  plea,  however,  is  a  mere  traverse  of  that  which  constitutes  the 
plaintiff's  title.  Now,  to  traverse  that  which  is  not  alleged  on  the  face 
of  the  bill,  — to  take  out  of  the  bill  an  allegation,  and  then  b^'  plea  to 
negative  the  allegation,  —  is  a  mode  of  proceeding  which  leaves  the 
record  in  a  state  which  renders  it  impossible  for  the  Court  afterwards  to 
deal  with  it."  "  Now,  in  point  of  fact,  the  bill  to  which  the  plea  pleads, 
contains  no  allegation  of  promise  at  all ;  and  the  only  way  of  tr^'ing 
how  that  would  operate,  is  to  suppose  issue  to  be  taken  on  the  plea ; 

2  Seelnnes  t'.  Evans,  3   Edw.  Ch.  454;  C.  P.  Coop.  t.  Broush.  351,  SCO.     [Wilson 

Everett  v.  Watts,  3  Edw.  Ch.  480.  v.  Ilaniinnnil,  L.  K.  8  Eq.  323  ] 

8  6  Mad.  61  ;   2  S.  &   S.  277;    see  also  6  Harlaiid  r.  Kiiiprson,  8  Bligh.  N.  S.  62. 

Yorke  v.  Frv,  ubi  sup.  V  See  2  S.  &  S.  281. 

*  2  S.  &  "S.  281.  8  3  M.  &  C.  205,  233,  235;  1  Jur.  605. 

6  5  Sim.  GW,  050;  2  M.  &  K.  732,  744;  [See  the  comment  of  Prof.  Langdell  on  these 

cases  in  his  summary  of  Eq.  PI.  00-08.] 
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how  would  it  be  to  be  tried?    It  would  bo  an  issue  taken  on  the;  traverse 
onl}' ;  on  the  negative  of  that  which  nolxxly  has  adinncd." 

The  rule  in  Tliringx.  Edffdr  is  ai»|)licalile  only  to  those  facts  wliich  are 
covered  b3'the  plea  ;  and  with  respect  to  collateral  facts,  or  facts  which  are 
stated  in  the  bill,  as  occurring  since  the  title  of  the  plaintiff'  is  alleged 
to  have  arisen,  the  defendant  is  bound  to  answer,  if  interrogated,  as  to 
them.  In  this  respect,  there  is  no  distinction  between  negative  pleas, 
and  pleas  of  any  other  description. 

We  now  come  to  the  consideration  of  the  cases  in  which  it  is  neces- 
sary that  a  plea  should  be  accompanied  by  an  answer,  as  to  deeds, 
papers,  and  other  documents  in  the  defendant's  possession,  custody,  or 
power.  ^  This  question  is  not  of  so  much  importance  as  it  formerly 
was :  because  it  is  no  longer  necessary  to  file  interrogatories,  in  order 
to  obtain  a  discover}-  of  such  documents  ;  ^  and  the  Court  has  expressed 
its  determination  to  discourage,  as  much  as  possible,  exceptions  for 
insufficiency  in  answering  them.^  The  necessity  for  such  an  answer 
must,  generally,  depend  upon  the  nature  of  the  individual  case  ;  so  far, 
however,  as  the  subject  is  susceptible  of  a  reduction  into  rules,  the  fol- 
lowing are  those  by  which  it  is  regulated. 

Where  a  bill  states  a  case  for  the  plaintiff,  and  interrogatories  are 
filed,  asking  whether  the  defendant  has  in  his  possession  documents, 
whereby  the  matters  stated  in  the  bill  would  appear,  and  the  defendant 
pleads  a  pure  affirmative  plea,  not  denying  any  part  of  the  plaintiff's 
case,  he  will  not  be  required,  indeed  ought  not,  to  answer,  as  to  the 
possession  of  the  documents  :  because  the  documents,  being  onl}'  charged 
in  the  bill  to  be  of  importance,  as  proving  the  plaintiff's  case,  which 
the  defendant, by  his  plea  does  not  controvert,  the  production  of 
the  documents  would  be  unnecessary.  *  Thus,  where  defendants  *622 
pleaded  the  Statute  of  Limitations,  but  did  not  answer  an  alle- 
gation in  the  bill,  "  that  they  had  in  their  possession  books  and  docu- 
ments relating  to  the  matters  aforesaid,  or  some  of  them,"  Sir  Lancelot 
Shadwell  V.  C.  held,  that  an  objection  to  the  plea,  on  the  ground  of  the 
omission  of  such  an  answer,  could  not  be  sustained ;  he  thought,  that 
unless  the  allegation  in  the  bill  had  gone  further,  and  had  averred  that 
by  the  documents,  or  some  of  them,  it  would  appear  that  a  promise  had 
been  given  within  six  years,  the  mere  allegation  that  the  defendants  had 
in  their  possession  papers  relating  to  the  matters  aforesaid,  and  from 
which,  if  produced,  the  matters  aforesaid  would  appear,  was  immate- 
rial :  there  not  being  any  allegation  in  the  bill  of  any  promise  having 
been  made  within  six  years ;  and  that,  consequently,  it  was  not  neces- 
sary for  the  defendants  to  negative  such  an  allegation,  either  by  aver- 
ments in  their  plea,  or  by  answer  in  support  of  it.^ 

1  See  Storv  Eq.  PL  §  683.  C.  W. ;    Barnard   v.  Hunter,  1   Jur.  N.   S. 

2  Such  (ifscovcrv  liiav  be  obtained  on  10G5,  V.  C.  W. ;  Law  i'.  London  In.ii>y)ulable 
summons  at  Cliambers  ;  see  15  &  16  Vice.  Society,  10  Hare  Ap.  20;  sue  also  Read  r. 
86,  §  18:  andsee;ws(,  Chap.  XLIL,  Proc^MC-  Woodrooffe,  24  Beav.  4:>I. 

tion  of  Documents.  ^  MatGrc.i^or  v.  East  India  Company,  i 

3  kidger  V.  Worswick,  5  Jur.  N.  S.  37,  V.       Sim.  452,  455. 
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It  is  evident,  from  the  above  case,  that  if  the  bill  had  contained  anj 
allegation  of  a  promise  within  six  years,  the  Vice-Chancellor  would 
have  held,  that  the  charge  as  to  the  documents  ought  to  have  been 
answered ;  and  it  ma}-  be  laid  down  as  a  rule,  that  wherever  the  bill 
states  any  facts  which  are  inconsistent  with  the  defendant's  plea,  or 
which  would  take  the  plaintiff's  case  out  of  the  operation  of  it,  and 
interrogatories  are  filed,  asking  whether  the  defendant  has  in  his  pos- 
session documents  relating  to  the  subject-matter  of  the  suit,  it  will  then 
be  necessary  to  accompany  the  plea  by  a  discovery  of  the  documents  m 
the  defendant's  possession :  for,  as  the  introduction  of  such  matter  in 
the  bill  renders  it  imperative  on  the  defendant  to  accompany  his  plea 
by  an  answer  as  to  those  facts,  that  answer,  to  be  complete,  must  ex- 
tend to  the  documents  inquired  after :  because,  as  they  are  alleged  to 
relate. to  the  matters  before  mentioned,  and  the  facts  which  go  to  nega- 
tive the  defendant's  plea  are  amongst  those  matters,  it  may  happen  that 
the  documents  in  the  possession  of  the  defendant  will  atibrd  important 
evidence,  to  enable  the  plaintiff  to  avoid  the  effect  of  the  plea.  Thus, 
where  a  bill  was  filed  by  persons  claiming  an  estate,  as  heirs  of  A.,  ex 
■parte  maternd^  and  the  defendant  pleaded  that  another  person  was  the 
heir  of  A.,  ex  parte  paternd^  the  Court  overruled  the  plea:  because  it 
did  not  answer  as  to  a  con-espondence,  by  which  it  was  charged  in  the 
bill  that  the  defendant  had  admitted  the  plaintiff's  title. ^ 

Although  the  general  rule  is,  that  an  interrogatory  asking  whether 
*623  the  defendant  has  documents  in  his  possession,  from  *  which  the 
matters  stated  in  the  bill  would  appear,  must  be  answered,  when- 
ever there  are  facts  stated  in  the  bill  which  are  inconsistent  with  the 
plea,  yet,  it  does  not  apply  to  those  cases  where  the  bill  misstates  the 
effect  of  deeds  which  form  the  substance  of  the  plea,  and  are  stated  in 
it.  Thus,  where  a  plaintiff  claimed  as  heiress-at-law  of  a  person  who 
had  devised  real  estates  to  various  persons  in  tail,  with  ultimate  remain- 
der to  his  own  right  heirs,  and  alleged,  by  her  bill,  that  the  several  estates 
tail  had  been  determined  by  failure  of  issue,  and  that  no  valid  recoveiy 
had  been  suffered,  or,  if  it  had,  that  the  property  had  been  so  settled  that 
she,  the  plaintiff,  was  still  entitled  as  right  heir  of  the  original  testator, 
and  that  it  would  so  appear  if  the  defendant  would  produce  the  deeds 
creatiug  the  tenant  to  the  prcecipe,  and  leading  or  declaring  the  uses  of 
the  recovery  ;  and  tlie  defendant  pleaded  the  recovery,  and  set  forth  the , 
substance  of  the  deeds  making  the  tenant  to  the  prcecipe^  and  leading  the 
uses  of  the  recovery,  under  which  it  was  apparent  that  the  plaintiff  had 
no  title  :  the  plea  was  held,  by  Sir  John  Leach  V.  C.  to  be  good,  although 
not  supported  by  an  answer  as  to  the  deeds,  which  his  Honor  held  to  be 
unnecessary,  as  the  plea  was,  in  fact,  a  direct  denial  of  the  averment, 
that  the  estate  was  so  settled  that  the  plaintiff  was  entitled  to  it.^ 

2  Kmerson  u.  Harland,  3  Sim.  400,  492;  l  Plunkett  ».  Cavendish,  1  R.  &  M.  713, 

nee  also  Hardman  r.   KUames,  5  Sim.  G40,       718. 
650;  2  M.  &  K.  732,  744;  Harm  v.  Harris, 
3  Hare,  450,  455 ;  8  Jur.  978. 
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Perhaps  the  best  course  which  a  pleader  can  pursue  in  cases  of  thin 
description  is,  in  general,  to  consider  how  far  an\-  part  of  the  matter 
alleged  in  the  bill  partakes  of  the  nature  of  a  special  repHcation.  If 
the  matter  chai-ged  amounts  only  to  a  general  denial  of  tlu;  facts  [)lcadetl, 
the  discovery  is  not  necessary :  because,  then,  the  documents  sought 
form  part  of  the  defendant's  case  only,  and  when  the  cause  comes  to  bo 
heard  on  the  truth  of  the  case,  as  put  in  issue  by  the  plea,  the  plaintiff 
(his  case  being  admitted  by  the  plea)  will  not  require  the  assistance  of 
the  documents  in  tlie  defendant's  possession  to  establish  his  right ;  and 
the  defendant  will  derive  no  benefit  from  his  plea,  unless  he  can  prove 
it  to  be  true.  If,  on  the  contrary,  the  charge  amounts  to  a  special  re- 
plication, that  is,  to  a  statement  of  facts,  which,  admitting  the  plea  to 
be  true,  goes  to  do  away  with  its  effect,  there  the  documents  required 
ma}'  be  important  to  assist  the  plaintiff  in  making  out  his  own  case, 
namely,  the  fiicts  alleged  in  derogation  of  the  plea :  in  such  cases, 
therefore,  there  must  be  a  discovery  as  to  those  documents,  if  required 
by  the  plaintiff. 

With  respect  to  negative  pleas,  the  rule  may  be  stated  to  be  in  con- 
formity with  the  principles  before  adverted  to  :  narael}',  that  if  a  plain- 
tiff indicates,  by  his  interrogatories,  that  he  requires  an  answer 
as  to  documents  alleged  to  be  in  the  defendant's  possession,  *  in  *624 
proof  of  his  title,  the  defendant  must  make  the  discovery  ;  thus, 
if  the  interrogatories  ask  whether  the  defendant  has  in  his  possession 
documents  from  which  the  truth  of  the  matters  stated  in  the  bill  would 
appear,  he  must,  if  he  negatives  the  plaintiff's  title  bj-  his  plea,  accom- 
pany his  plea  b}'  an  answer  as  to  those  documents.^  The  plaintiff  i8 
entitled  to  a  discovery  of  them,  in  order  to  enable  him,  in  the  language 
of  Lord  Brougham,  "  to  negative  the  negative  plea."  '^  When,  on  the 
other  hand,  the  interrogatories  ask  whether  the  documents  are  in  the 
possession  of  the  defendant,  but  do  not  ask  whether  from  such  docu- 
ments the  truth  of  the  matters  in  the  bill  would  appear,  then  it  is  pre- 
sumed that,  according  to  the  rule  in  Thring  v.  Edgar ^^  they  ought  not  to 
be  answered.* 

It  may  be  collected  from  the  preceding  observations,. that  an  answer 
in  support  of  a  plea  is  no  part  of  the  defence.^  The  defence  is  the 
matter  set  up  by  the  plea ;  the  answer  is  that  evidence  which  the  plain- 
tiff has  a  right  to  require  and  to  use,  to  invalidate  the  defence  made  by 
the  plea ;  and  the  plaintiff  is  entitled  to  make  use  of  it,  not  only  upon 
the  hearing  of  the  cause,  upon  the  issue  raised  by  the  plea,  after  the 
plea  shall  have  been  decided  to  be  a  good  bar  upon  argmnent,  but  upon 
the  argument  of  the  plea  itself,  before  any  evidence  can  be  given,"  for 
the  purpose  of  counterproviug  the  plea,  by  reading  from  it  any  facts  or 

1  Mansell  v.  Feenev,  2  J.  &  H.  .113.  *  See,  however,  Rigby  v.  Rigby,  15  Sim. 

2  Hardman  v.   Ellames,  2  M.  &  K..  744;       90:  10  Jur.  126. 

C.  P.  Coop.  t.  Brou.irh.  360.  *  l^'l-  Ked.  244,  u. ;  [Greene  v.  Hams,  11 

8  2  S.  &  S.  274,  281.  R.  I-  5.] 

8  Ld.  Red.  244,  a. 

597 


^625  PLEAS. 

admissions  which  may  negative  the  matters  pleaded  or  averred  in  the 
plea.''  The  answer,  then,  being  no  part  of  the  defence,  but  only  what 
the  plaintiff  has  a  right  to  require  to  enable  him  to  avoid  that  defence, 
it  follows,  that  it  must  be  full  and  clear,  otherwise  it  will  not  support 
the  plea :  for  the  Court  will  intend  all  matters  alleged  in  the  bill,  to 
which  the  plaintiff  is  entitled  to  require  an  answer,  to  be  against  the 
pleader,  unless  they  are  fully  and  clearly  denied.^  Thus,  if  a  bill  is 
filed  to  set  aside  a  decree,  or  other  instrument,  on  the  ground  of  fraud, 
and  the  defendant  pleads  the  decree  or  instrument  sought  to  be  set 
aside,  in  bar,  the  defendant  must  answer  the  facts  of  fraud  alleged,  so 
fully  as  to  leave  no  doubt  on  the  mind  of  the  Court  that,  upon  that 
answer,  if  not  controverted  by  evidence  on  the  part  of  the  plaintifi',  the 
fact  of  fraud  cannot  be  established.  If  the  answer  should  not  be  full 
in  all  material  points,  the  Court  will  presume  that  the  fact  of  fraud 
may  be  capable  of  proof  in  the  point  not  fully  answered,  and  will, 
therefore,  not  deem  the  answer  sufficient  to  support  the  plea,  and  upon 
that  ground  will  overrule  the  plea.® 

Although  an  answer  in  support  of  a  plea  is  required  to  be  full 
*625  *  and  clear,  yet,  if  the  equitable  matters  charged  are  fully  and 
clearly  denied,  it  may  be  sufficient  to  support  the  plea,  although 
all  the  circumstances  charged  in  the  bill  may  not  be  precisely  answered.^ 
In  such  cases,  however,  the  plaintiff  is  not  precluded,  by  the  circum- 
stance of  the  Court  having  held,  upon  the  argument  of  the  plea,  that 
the  charges  in  the  bill  are  sufficiently  denied  to  exclude  intendment 
against  the  pleader,  from  afterwards  excepting  to  the  sufficiency  of  the 
answer,  in  any  point  in  which  he  may  think  it  defective.'^  He  may  also 
obtain  leave  to  amend  his  bill,  and  thereby  obtain  an  answer  to  any 
matter  which  may  not  have  been  so  extensively  stated  or  interrogated 
to  as  the  case  would  warrant,  or  to  which  he  may  apprehend  that  the 
answer,  though  full  in  terms,  may  have  been,  in  effect,  evasive.^ 

The  cases  above  referred  to,  as  those  in  which  the  plea  must  be  ac- 
companied by  an  answer,  are  those  only  in  which  some  fact  or  matter 
is  stated  or  charged  by  the  biU,  which,  if  true,  would  have  the  effect  of 
overruling  the  plea.  There  are  cases,  however,  in  which,  even  though 
no  equitable  circumstances  are  alleged  in  the  bill,  to  defeat  the  bar 
offered  by  the  plea,  when,  in  fact,  a  pure  plea  may  be  pleaded,  yet  the 
defendant  may  support  his  plea  by  an  answer,  touching  matters  not 
charged  in  the  bill.*  Thus,  in  the  case  of  a  plea  of  purchase  for  valua- 
ble consideration,  a  defendant  may  deny  notice  in  his  answer,  as  well 

7  Hildvard  v.  Cressy,  3  Atk.  303;  Hony  in  the  bill  which  is  not  sufficiently  denied  by 
e.  Honv,  i  S.  &  S.  569,  580.  the  answer,   as  true;    and   then  to  inquire, 

8  L(l.  Red.  298;  Ilildvard  v.  Cressy,  ubi  whetlier  these  facts  being  admitted,  the  plea 
tup. ;  Gordon  v.  Shaw,  14  Sim.  393.  is  a  sufficient  bar  to  the  claim  of  the  plaintiff 

»  Ld.  Red.  244.  tor   relief.     Bogardus  v.   Trinity   Church,   4 

1  Jb.  299;    Walter  v.    Glanville,   5   Bro.  Paige,  178,  197. 

P.  C.  ed.  Toml.  555;  S.   C.  wow.  Waters  v.  ^  Ld.  Ked.  299. 

Glanville,  Gilb.  Rep.  184.     The  only  way  of  «  Ld.  Red.  245. 

testing  the  sufficiency  of  an  answer  in  sup-  *  lb.  299;  Beames  on  Pleas,  37;  Forbes 

port  of  a  plea  is,  to  consider  every  allegati(m  v.  Skelton,  8  Sim-  335,  345;  1  Jur.  117. 
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as  in  his  plea :  because,  by  so  doing,  he  docs  not  put  anything  in  issuo 
which  he  would  cover  by  his  plea  from  being  put-in  issue.''  A  defend- 
ant may  also,  by  this  means,  put  upon  the  record  any  fact  which  tendH 
to  corroborate  his  plea,  so  as  to  enable  him  afterwards  to  [)rove  it.  An 
answer  of  this  sort  is  termed  an  answer  in  aid  or  in  stiLsiJium  of  the 
plea ;  ®  and  differs  from  what  is  usually  termed  an  answer  in  support 
of  a  plea,  in  being  an  answer  which  the  defendant  is  not  obliged  to 
put  in,  for  the  purpose  of  avoiding  the  effect  of  any  equital)le  ground 
which  may  be  alleged  in  the  bill,  for  avoiding  the  bar  offered  by  the 
plea. 

Section  II.  —  The  different  Grounds  of  Pleas. 

A  plea  ma}'  be  either  to  the  relief,  or  to  the  discovery,  or  to  both. 
If  it  is  a  good  plea  to  the  relief,  it  will  be  also  good  to  the 
*  discovery,^  in  the  same  manner  that  a  demurrer  which  is  valid  *626 
as  to  the  relief  prayed,  is,  as  has  been  already  mentioned,  good  to 
the  discovery  sought  by  the  bill.'^  In  James  v.  Sadgrove^^  the  question 
was  raised  whether  a  defendant,  pleading  to  the  relief,  could  neverthe- 
less give  the  discovery  sought  by  the  bill,  without  overruling  his  plea ; 
and  Sir  John  Leach  V.  C.  said  :  "  Admitting  that  a  defendant  maj^  at 
his  pleasure,  answer  the  whole  bill,  though  he  pleads  to  the  relief,  it 
does  not  follow  from  thence  that  he  may  plead  to  the  relief  and  part  of 
the  discovery  only,  and  at  his  pleasure,  answer  the  rest  of  the  bill :  such 
a  partial  answer  can  serve  no  useful  purpose,  and  the  rule  applies  here, 
that  he  who  submits  to  answer  at  all,  must  answer  fully ; "  unless  in 
those  cases  in  which,  as  will  be  hereafter  shown,  he  may  protect  him- 
self" from  such  discovery  by  plea  to  the  discovery. 

Pleas  in  Equity,  to  the  relief  prayed  b}'  the  bill,  have  usually  been 
ranged  under  the  heads  of  pleas :  To  the  jurisdiction ;  To  the  person 
of  the  plaintiff  or  defendant ;  and,  In  bar  of  the  suit.  This  arrange- 
ment is  the  one  recognized  by  Lord  Redesdale,  and  Sir  George  Cooper  :* 
but  the  learned  author  of  the  "Treatise  on  the  Elements  of  Pleas  in 
Equity  "  has  added  another  head  of  plea  to  those  before  enumerated ; 
namely,  Pleas  to  the  bill.  It  appears  to  be  the  opinion  of  Mr.  Beames, 
that  pleas  in  Equity  are  primarily  divisible  into :  pleas  in  abatement, 
and  pleas  in  bar.  He  observes,  that,  "  in  a  work  on  pleading  at  Law, 
pleas  are  thus  described  :  '  Pleas  are  of  two  sorts  —  in  abatement  and 
in  bar :  the  former  question  the  propriety  of  the  remedy,  or  legal  suUi- 

6  For.  Rom.  58.  equity,  he   must  allege   such   fact   by  plea. 

6  Hid  Weisman  v.  Heron  Mining  Co.,  4  Jones  Kq. 

1  SeeStorvEq.Pl.  §312;  Chapinr.  Cole-  (N.  C)  112.             .       .         ,       ^ 

man,  11   Pick.  337.     A  plea  may  be  bad  as  2  Ante,  p.  548 ;  but  m  order  that  a  plea 

to  the  relief,  but  Rood  as  to  the  discovery.  may  be  good  to  the  di.<;covery,  it  nuist  not  be 

United  States  of  America  v.  McRac,  L.  K.  3  in   terms   confined    to   the   relief.      Knig  •. 

Ch.  Ap.  79.     Where  the  defendant  wishes  to  Heniing,  9  Shn.  f>9. 

avoid  a  full  discovery,  on  the  ground  that  »  1  S.  &  S.  4,  6. 

there  is  a  fact  which"  defeats  the   plaintiff's  <  Ld.  Red.  219;  Coop.  Lq.  11.  236. 

599 


•627  PLEAS. 

ciency  of  the  process,  rather  than  deny  the  cause  of  action ;  the  latter 
dispute  the  very  cause  of  action  itself ; '  and  that  it  is  impossible  to  read 
this  passage  without  perceiving  how  perfectly  applicable  it  is  to  pleas 
in  Equity-,  and  how  strongl\-  appropriate,  as  marking  the  distinction 
between  pleas  to  the  jurisdiction,  to  the  person,  and  the  bill,  and  pleas 
in  bar :  the  three  former  classes,  while  they  question  the  propriety  of 
the  particular  remedy  or  of  the  suit,  tacitl}'  concede  the  existence  of  a 
cause  of  suit ;  but  the  latter  dispute  the  very  cause  of  suit  itself."  ®  It 
is,  however,  to  be  observed,  that  it  nowhere  appears  that  any  practical 
consequence  results,  in  Equity,  from  the  distinction  between 
*627  pleas  in  abatement  and  pleas  in  bar.^  *  In  the  following  obser- 
vations, therefore,  the  distinction  of  pleas  into  pleas  in  abatement 
and  pleas  in  bar  will  not  be  further  noticed,  but  the  different  gi'ounds  of 
pleas  will  be  offered  to  the  consideration  of  the  reader  according  to  the 
above-mentioned  arrangement.*  Before  we  proceed,  however,  to  a 
more  minute  discussion  of  pleas,  according  to  the  above  distribution, 
it  will  assist  the  reader  to  point  out  in  what  respect  pleas  of  each  class 
differ  from  those  of  the  other  classes,  and  this  will  be  done  as  briefly  as 
possible,  in  the  words  of  the  learned  writer  himself:  — 

I.  Those  pleas  which  are  commonly  termed  pleas  to  the  jurisdic- 
tion, do  not  proceed  the  length  of  disputing  the  right  of  the  plaintiff 
in  the  subject  of  the  suit,  nor  allege  an}-  disability  on  the  part  of 
the  plaintiff  to  prosecute  the  suit ;  but  simply  assert  that  the  Court 
of  Chancer}^  is  not  the  proper  Court  to  take  cognizance  of  those 
rights.^ 

II.  Pleas  to  the  person  do  not  dispute  the  validity  of  the  rights 
which  are  made  the  subject  of  the  suit,  or  den}-  that  the  Court  has 
jurisdiction  over  them ;  ^  but  they  assert  that  the  plaintiff  is  incapa- 
citated to  sue,  or  that  the  defendant  is  not  the  person  who  ought  to  be 
sued. 

III.  Those  pleas  in  Equity,  also,  which  Mr.  Beames  distinguishes 
as  pleas  to  the  bill,  ' '  do  not  dispute  the  validity  of  the  right  made  the 
subject  of  the  suit,"  nor  contend  that  generally  the  Court  has  not  juris- 
diction over  it,  nor  do  they  allege  that  the  plaintiff  is  under  any  disa- 
bility to  sue,  or  that  the  defendant  ought  not  to  be  sued ;  but  they 
assert  that  the  suit,  as  it  appears  on  the  record,  is  defective  to  answer 
the  purpose  of  complete  justice,  or  ought  not,  for  some  other  reason,  to 
proceed.* 

rV.  Pleas  in  bar  may  be  distinguished  from  aU  other  pleas,  as  they 

6  Beames  on  Pleas,  58.  many  other  books,  and  has  been  repeatedly 

6  It  is  stated  in  Merrewothert).  Mellish,  13  used  in   the  same  manner  by  Lord   Thurlow 

Ves.  4^5,  437,  that  Lord  Thurlow  said  he  did  himself;  see  Newman  v.  Wallis,  2  Bro.  C.  C. 

not  know  what  a  plea  in  abatement  in  Knuity  143 ;  Gun  v.  Prior,  1  Cox,  ly8;  2  Dick.  657; 

was.     This  observation,  however,  must  have  see  also  Beames  on  Pleas,  58,  noils. 

been  made  by  his  Lordship  witii  reference  to  1  And  see  Story  Eq.  PI.  §  705. 

the  practical  results  of  such  a  distinction  ;  for  2  Beames   on   Pleas,    55;    Story   Eq.   PI. 

the  use  of  the  term  "plea  in  abatement,"  as  §  706. 

distiuj^uished  from  a  plea  in  bar,  occurs  in  3  Beames,  56;  Storv  Eq.  PI.  §  706. 

the  Practical  liegister,  328,  ed.  Wyatt,  and  *  Beames,  59,  60;  Story  Eq.  PI.  §  706. 

600 


DIFFERENT  GROUNDS  OF  PLI-LVS.  •G28 

admit  the  jurisdiction  of  the  Court,  and  do  not  dispute  (he  al)ility  of 
the  pUiintiff  to  sue,  and  the  liability  of  the  defendant  U)  Ix;  sucmI,  and 
tacitly  concede  that  there  are  none  of  those  objections  to  the  suit  which 
constitute  the  grounds  of  pleas  to  the  bill ;  but  yet  they  allege  matter, 
which,  if  true,  destroys  the  claim  made  by  the  suit,  and,  by  showing 
that  the  right  made  the  subject  of  the  suit  has  no  existence,  or  that 
it  is  vested  in  the  defendant,  they  put  an  end  to  all  litigation  respect- 
ing it.^ 

Having  thus  stated  the  leading  distinctions  between  the  different 
classes  of  pleas  above  pointed  out,  we  shall  proceed  to  consider  the 
particular  pleas  to  relief  under  each  head. 

*  I.  Pleas  to  the  jurisdiction,  as  we  have  seen,  do  not  dispute  *G28 
the  rights  of  the  plaintiff  in  the  subject  of  the  suit,  but  simply 
assert,  either:  1.  That  they  are  not  fit  objects  of  cognizance  in  a 
Court  of  Equity  ;  or,  2.  That  the  Court  of  Chancery  is  not  the  proper 
Court  to  take  cognizance  of  those  rights.  That  these  are  the  only 
grounds  of  plea  which  can  be  put  in  to  the  jurisdiction  seems  to  be 
generally  admitted :  for  it  is  clear,  that  a  plea  that  the  subject  of  the 
suit  is  not  cognizable  in  any  municipal  Court  of  justice  whatever,  could 
not  prevail ;  because  such  a  plea  would  amount  to  nothing  more  than 
that  the  subject  of  the  suit  is  one  upon  which  no  action  or  suit  can  be 
maintained,  which  is,  in  effect,  a  plea  in  bar ;  not  a  plea  to  the  juris- 
diction of  a  particular  Court,  but  of  all  Courts  :  which  would  be  absurd, 
and  repugnant  in  terms. ^ 

1.  The  generality  of  cases  in  which  a  Court  of  Equity  has  no  juris- 
diction, cannot  easily  be  so  disguised  in  a  bill  as  to  avoid  a  demurrer ; 
but  there  may  be  instances  to  the  contrary ;  and  in  such  cases,  a  plea 
of  the  matter  necessary  to  show  that  a  Court  of  Equity  has  no  jurisdic- 
tion, will  hold.^  Thus,  where  a  bill  was  filed  to  restrain  the  setting  up 
outstanding  terms  in  bar  to  an  action  of  ejectment,  a  plea  that  there 
were  no  outstanding  terms  was  allowed  ;  ^  and  so,  it  is  presumed,  if  the 
jurisdiction  were  attempted  to  be  founded  on  the  loss  of  an  instru- 
ment, a  plea  showing  the  existence  of  the  instrument,  and  that  it  is  in 
the  power  of  the  plaintiff  to  obtain  the  production  of  it,  would  be  ad- 
missible.'* 

5  Beames,  G2;  Story,  Eq.  PI.  §  706.  tion  attaches,  the  defendant,  if  he  means  to 

1  Nabob  of  Arcot  v.  Kast  India  Company,  contest  the  alleged  citizenship,  must  do  it  by 

3  Bro.  C.  C.  292.  301;  S.  C.  nom.  Nabob  "of  a  plea  to  the  jurisdiction;  for  he  is  not  at 

tlie  Carnatic  v.  East  Indian  Company,  1  Ves.  liberty  to  put  the  citizensiiip  in  issue  by  a 

J.  371,  388;  Story  Eq.  I'l.  §  711.     In  case  of  general  answer;  as  such  an  answer  admits 

a  bill  brouijht  in  a  Court  of  Equity  of  a  lim-  the  jurisdiction  of  the  Court  to  inquire  into 

ited   jurisdiction,  as  to  persons,  or  as  to  sub-  the  general  merits  of  the  suit,  and  put  (hem 

ject-matter,  if  tiie  bill  should  allege  all  the  in  issue.     Story  Eq.  PI.  §  721;  Livingston  «. 

necessary  facts  to  establish  and  support  that  Story,    11   Peters,  351,  393;    Dodge   i-.  I'cr- 

jurisdiction,  the  defendant  may  also  negative  kinsj   4   Mason,   435;   see  Bank  of   Bellows 

the  existence  of  those  facts  bv  a  plea  lo  the  Falls  v.  Rut.  &  Bur.  R.  R.  Co.,  28  Vt.  470. 
jurisdiction.     Story  Eq.  PI.  §  720.     If,  in  the  2  Ld.  Red.  222. 

Courts  of  the  United  States,  there  are  distinct  8  Armitage   r.   Wadsworth,  1    Mad.  189, 

averments  of  the  citizenship  of  the  plaintiff,  195;  Dawson  v.  Pilling,  IG  Sim.  203,  209;  12 

and  of  that  of  the  defendant,  upon  the  record,  Jur.  388. 
BO  that  upon  the  face  of  the  bill  the  jurisdic-  *  Ld.  Red.  222. 
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2.  A  plea  that  the  Court  of  Chancery  is  not  the  proper  Court  to  have 
cognizance  of  the  plaintiff's  case,  arises  principally  where  the  suit  is 
for  land  within  a  county  palatine  ;  ^  or  where  the  defendant  claims  the 
privileges  of  an  iniiversit}- ;  ^  or  other  particular  jurisdiction,  such  as 
that  of  the  Benchers  of  the  Inns  of  Court. ''  Of  this  description, 
*62y  also,  is  a  plea  that  the  defendant  *  is  an  officer  of  another  Court 
of  competent  jurisdiction,  and,  therefore  not  to  be  drawn  from  his 
duties  in  that  Court  for  the  purpose  of  defending  a  suit  in  another.^ 

It  is  a  rule,  that  the  Court  of  Chancery  being  a  superior  Court  of 
general  jurisdiction,  nothing  shall  be  intended  to  be  out  of  its  jurisdic- 
tion which  is  not  shown  to  be  so.^  It  is  requisite,  therefore,  in  a  plea 
to  the  jurisdiction  of  the  Court,  both  to  allege  that  the  Court  has  not 
jurisdiction,  and  to  show  by  what  means  it  is  deprived  of  it.^  It  is  like- 
wise necessary  to  show  what  Court  has  jurisdiction ;  *  and  if  the  plea 
omits  to  set  forth  these  particulars,  it  is  bad  in  point  of  form.^ 

It  is  also  a  rule,  that  a  plea  to  the  jurisdiction  must  show  that  the 
particular  jurisdiction,  alleged  to  be  entitled  to  the  exclusive  cognizance 
of  the  suit,  is  able  to  give  a  complete  remedy.^  A  plea,  therefore,  of 
privilege  of  the  University  of  Oxford,  to  a  bill  for  specific  performance 
of  an  agi'eement,  touching  lands  in  Middlesex,  was  overruled  :  because 
the  university'  could  not  give  complete  relief.'^  It  is  to  be  observed 
also,  that  if  a  suit  be  instituted  against  different  persons,  some  of  whom 
are  privileged,  and  some  not,*  or  if  one  or  more  of  the  defendants  are 
not  amenable  to  the  particular  jurisdiction,^  a  plea  will  not  hold  ;  ^°  and 
so,  if  there  is  a  particular  jurisdiction,  and  3'et  the  parties  to  litigate 
any  question  are  both  resident  within  the  jurisdiction  of  the  Court  of 
Chancery :  as  upon  a  bill  concerning  a  mortgage  of  the  Isle  of  Sark, 
both  mortgagee  and  mortgagor  residing  in  England :  the  Court  of 
Chancer}-  will  hold  jurisdiction  of  the  cause  :  for  a  Court  of  Equity  agii 
in  personam,  and  may  give  effect  to  its  decree  by  constraining  the  per- 
son or  property  of  the  defendant  till  he  perform  it.^^ 


i 


6  lb.  223 ;  see  ante,  p.  5o4. 

6  Ld.  Red.  224;  see  Temple  v.  Foster, 
('ary.  65;  Cotton  v.  Manering,  ib.  73;  Draper 
»  Crowther,  2  Vent.  302;  Stephens  v.  Berrv. 
1  Vern.  212;  Pratt  v.  Taylor,  1  Cha.  Ca.  237; 
Anon.,  ib.  258. 

1  Cunninghams.  Wegg,  2  Bro.  C.  C.  241. 
For  the  plea  in  that  case,  see  Beames  on 
Pleas,  324. 

K  See  Gibson  v.  Whitacre,  2  Vern.  83. 

2  Ld.  Red.  224;  Earl  of  Derby  v.  Duke  of 
Athol,  1  Ves.  S.  204;  2  Ves.  S.  357. 

8  Ld.  Red.  224;  Nabob  of  Arcot  v.  East 
India  Company,  3  Bro.  C.  C.  292,  301 ;  S.  C. 
nam.  Nabob  of  the  Carnatic  v.  East  India 
Company,  1  Ves.  .L  371,  388. 

*  Ld.  Red.  224;  Strode  v.  Little,  1  Vern. 
59;  Earl  of  Derby  v.  Duke  of  Athol,  1  Ves. 
S.  203;  1  Dick.  129;  and  see  Moor  v.  Somer- 

s  Ld.  Red.  224;  Fosters.  Vassal!,  3  Atk. 
587 ;  Nabob  of  Arcot  v.  East  India  Company, 
ubi  sup. 


6  Ld.  Red.  224;  Newdigate  v.  Johnson,  2 
Cha.  Ca.  170;  Wilkins  s.  Shalcroft,  22  Vin. 
Ab.  10;  Green  v.  Rutherforth,  1  Ves.  S.  463, 
471. 

T  Draper  v.  Crowther,  2  Vent.  362; 
Stephens  v.  Berry,  1  Vern.  212. 

**  White  V.  Lowgher,  Cary,  55;  22  Via. 
Ab.  9;  Fanshaw  v.  Fanshaw,  1  Vern.  246. 

9  Grigg's  case.  Button,  59;  4  Inst.  213; 
Hilton  V.  Lawson,  Carv,  48. 

10  Ld.  Red.  225;  Mendrick  v.  Wood.  9  W. 
R.  588,  V.  C.  W. ;  Central  Georgian  Railroad 
Company  v.  Mitchell,  13  W.  R.  428,  V.  C 
W.;  2  II.  &.  M.  452;  11  Jur.  N.  S.  258. 

11  Ld.  Red.  225;  Toller  v.  Carteret,  2  Vern. 
494;  see  also  Earl  of  Derby  s.  Duke  of  Atliol, 
ubi  sup.  ;  Lord  Cranstown  v.  Johnston,  3  Ves. 
170,  182;  and  see  Norris  v.  Chambres,  29 
Beay.  246;  7  Jur.  N.  S.  59;  ib.  689,  L.  C. ;  3 
De  G.,  F.  &  J.  583;  [Paget  v.  Ede,  L.  R.  18 
Eq.  118.] 
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It  is  said,  that  one  plea  only  will  be  admitted  to  the  jurisdiction,  and 
that,  therefore,  if  the  defendant  plead  such  a  plea  as  is  not  sulllcient  in 
its  nature,  or  plead  the  matter  iusiifliciently,  he  will  he  put  to  an- 
swer. ^^ 

*  We  have  before  seen,  that  an  objection  on  the  ground  of  juris-     *C30 
diction  must  be  taken  either  by  demurrer  or  plea,  before  answer: 
otherwise,  the  Court  will  entertain  the  suit,  although  the  defendant  may 
object  to  it  at  the  hearing,  unless  it  is  in  a  case  in  which  no  circumstanco 
whatever  can  give  the  Court  jurisdiction.^ 

II.  Pleas  to  the  person,  like  pleas  to  the  jurisdiction,  do  not  necessa- 
rily disi)ute  the  validity  of  the  rights  which  are  made  the  subject  of  tlie 
suit,  but  object  to  the  plaintiff's  ability  to  sue,  or  the  defendant's  Uabil- 
ity  to  be  sued,  respecting  them.^  They  are  generally  divided  into  such 
as  regard  the  person  of  the  plaintiff,  and  such  as  regard  the  person  of 
the  defendant. 

1 .  Of  the  former  kind  are  pleas  of :  Alienage  ;  ^  Outlawry ;  Attain- 
der ;  Infancy  ;  Coverture  ;  Idiotcy  or  lunacy  ;  Bankruptcy  ;  *  to  wliich 
may  be  added.  Pleas  that  the  plaintiff  does  not  sustain  the  character  he 
assumes.^  All  the  above  grounds  of  objection  to  the  person  of  the 
plaintiff,  except  the  last,  have  been  before  discussed.^  With  respect  to 
the  last,  it  is  to  be  observed,  that  the  plea  may  either  den}'  the  existence 
of  the  person  in  whose  behalf  the  bill  has  been  exhibited,  or  of  the 
character  in  which  the  plaintiff  affects  to  sue  ;  or  it  may  show  that,  for 
some  reason  not  disclosed  in  the  bill,  the  title  under  which  the  plaintiff 
claims  never  vested  in  him.^  Thus,  a  plea  may  show,  that  the  alleged 
plaintiff,  or  one  of  several  plaintiffs,  is  a  fictitious  person  ;  *  or  was  dead 
at  the  time  of  commencing  the  suit.**  So,  if  a  plaintiff  files  a  bill  stat- 
ing himself  to  sue  as  administrator  or  executor,  a  plea  that  he  is  not 
administrator  or  executor  will  be  good.-^"  Where  a  plaintiff  entitled 
himself  as  administrator,  and  the  defendant  pleaded  that  the  supposed 
intestate  was  living,  the  plea  was  allowed.  ^^  A  plea  that  the  plaintiff 
is  not  heir  to  the  person  under  whom  he  claims  as  heir,  has  also, 
as  we  have  seen,  been  considered  a  good  plea.^^    *In  like  manner,     *G31 

12  "Wyatt's  P.  R.  325.  see  Beames  on  Pleas,  329;  2  Van  Hey.  94; 

1  Ante,  Y>.  555.  [The  plea  may  show  more  and  of  outlawry,  and  bankruptcy,  and  of 
than  one  reason  why  the  Court  has  not  juris-  plaintiff  not  sustaining  his  assumed  character, 
diction.     Blake  v.  filake,  18  W.  R.  944.]  %b.  96,  104,  106. 

2  Beames  on  Pleas,  99.  7  Story  Eq.  PI.  §  727. 

8  A  plea  of  "alien  enemy "  is  sufficiently  8  Coop.   Eq.   PI.   249;  Com.  Dij:f.  Abate- 

answered  by  a  treaty  of  peace  made  after  it  ment,  E.   16 ;   Bac.   Ab.   Abatement,   F'. ;  1 

was  filed;  and  there'is  no  need  for  the  plain-  Wils.  302;  Gilb.  C.  P.  248. 
tiff  to  reply  that  fact;  the  Court  is  bound  to  ^  Coop.  Eq.  PI.  249;  Bac.  Ab.  Abatement, 

notice  it  ex  officio.  Johnson  v.  Harrison,  Litt.  L. ;  Com.  Dig.  Abatement,  E.  17. 
Sel.  Cas.  226.  lo  Winn  v.  Fletcher,  1  Vern.  473;  Simons 

*  The  objection  that  the  plaintiff  is  biftik-  v.  Mihnan,  2  Sim.  241.  Such  a  plea,  how- 
rupt,  and  his  assignee  not  a  party,  should  be  ever,  is  untenable,  if  the  plaintiff  take  out  let- 
taken  fn /im/we  by  way  of  plea,  and  cannot  be  ters  of  administration  before  the  hearing. 
insisted  on  to  avoid  exceptions  taken  by  the  Horner  v.  Horner,  23  L.  J.  Ch.  10,  V.  C  K. ; 
plaintiff  to  the  answer.     Kittredge  v.  Clare-  see  also  ante,  p.  318. 

niont  Bank,  3  Story,  591.  "  Ord.  v.  Huddleston,  2  Dick.  510,  612; 

6  Story  Eq.  PI.  §  722  et  seq.  cited  1  Cox,  198. 

6  Ante,  Chap.  HI.,  Suits  by  Persons  under  12  Ante,  pp.  604,  609 ;  sec  Bourke  v.  Kelly, 

Disability.  For  forms  of  pleas  of  alien  enemy,  1  Hogan,  172 ;  Gleason  v.  Cook,  1  Hogau, 
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a  plea  that  the  plaintiff  is  not  a  partner,  has  been  allowed  to  a  bill 
filed  bj  a  person  claiming  in  that  character.^  Upon  the  same  prin- 
ciple, if,  from  an}'  circumstance  not  stated  in  the  bill,  it  can  be  shown 
that  nothing  ever  vested  in  the  plaintiff,  or  that  the  title  which  the 
plaintiff  had  has  been  ti'ansferred  to  another,  the  defendant  may  show 
the  circumstance  by  way  of  plea. 

2.  Pleas  to  the  person  of  the  defendant  are  more  limited  than  those 
to  the  person  of  the  plaintiff:  for  it  is  a  rule  at  Law,  that  persons  who 
are  disabled  to  sue,  cannot  plead  their  own  disabilities,  when  they  are 
themselves  sued.^  This  rule  is  equally  applicable  to  proceedings  in 
Courts  of  Equit}',  in  all  cases  where  the  suit  seeks  to  compel  the  per- 
formance of  a  duty  b}^  the  defendant. 

It  will  not,  however,  apply  to  cases  where  the  proceeding  is  in  rem, 
and  the  disability  is  of  such  a  nature  that,  besides  the  personal  disquali- 
fication which  it  imposes,  the  interest  in  the  defendant's  property  which 
is  the  subject  of  the  suit  has  become  vested  in  another.*  Upon  this 
principle,  it  is  presumed  that  persons  outlawed  or  attainted  of  treason 
or  felonj'  may  state  their  outlawr}'  or  attainder  to  the  Court  by  wa}'  of 
plea,  for  the  purpose  of  showing  that  whatever  interest  the}-  had  in  the 
propert}'  is  vested  in  the  Crown  ;  *  in  the  same  manner  that  bankrupts 
ma}-,  if  sued  respecting  property  which  has  become  vested  in  their 
assignees,  plead  their  bankruptcy,  whether  it  happened  before  or  after 
the  bill  was  filed,  in  abatement  of  the  suit.^  In  fact,  such  a  plea  amounts 
to  no  more  than  a  plea  of  want  ol  interest  in  the  subject-matter  of  the 
biU. 

The  rule,  that  a  person  who  is  under  disability  cannot  plead  his  own 
disqualification,  will  not  extend  to  cases  where  the  disqualification  is 
only  partial ;  thus,  it  seems  that  a  woman,  sued  as  a  feme  sole,  may 
plead  that  she  is  covert.^ 

A  defendant  may  also  plead  that  he  is  not  the  person  he  is  alleged  to 
be,  or  does  not  sustain  the  character  he  is  stated  to  bear :  such  as  heir, 
executor,  or  administrator.''  He  may  likewise  show,  that  he  is  not 
sole  heir,  executor,  or  administrator,  and  that  others  are  joined  with 
him  in  those  capacities ;  *  such  a  plea,  however,  partakes  more  of  the 

297;  Story  Eq.  PI.  §  727.     Formerly,  it  was  see  Story  Eq.  PI.  §  732.     [For  form  of  jilea, 

doubted  whether  it  was  not  necessary',  in  such  see  Pepper  v.  Henzell,  2  H .  &  M.  486.] 
cases,  to  state  in  the  plea  who  was"  the  heir-  6  Beames  on  Pleas,  1.30 ;  Story  R|.  PI.  § 

at-law;  but  now  it  seems  that  such  a  state-  732.     [But  an  order  is,  it  seems,  necessary  to 

ment   is   unnecessary.      Jones   t".   Davis,    16  enable  her  to  put  in  the  plea  separate  from 

Ves.  262,  264,  265.     [As  to  a  plea  that  the  her  husband.     Heygate  f.  Thompson,  L.  R.  8 

plaintiff  is  not  the  son  of  defendant,  see  Wil-  Eq.  355;  Higginson  v.  Wilson,  17  L.  J.  Ch. 

sou  V.  Hammonds,  L.  R.  8  Eq.  323.]  22.1 

1  Ante,  pp.  605,  620.  7  Ibid. ;  Ld.  Red.  234;  Cooke  v.  Gittings, 

2  Beames  on  Pleas,  122.  21  Beav.  497 ;  and  see  Jones  r.  Williams,  10 
«  Turner  v.  Robinson,  1  S.  &  S.  3.  Jur.  N.  S.  1068;  13  W.  R.  1,  V.  C.  S.;  Hinde 
*  Ante.  p.  156.  v.  Skelton,  2  H.  &  M.  690;  Tempest  v.  Lord 
6  Turner  v.  Robinson,  ubi  sup.;  see  also  Camoys,  1  W.  N.  16;  14  W.  R.  327,  M.  R. ; 

Turner  v.   Nicholls,    16   Sim.   565;  Lane   v.      Story  Eq.  PI.  §  7-32.     For  forms  of  such  plea. 

Smith,  14  Bear.  49;  ante,  p.  158.     A  similar      see  2  Van  Hey.  95. 

rule  applied,  in  the  case  of  insolvent  debtors ;  *  Beames  on  Pleas,  130. 
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nature  of  a  pica  for  want  of  parties  than  *  of  a  plea  to  the  person.     •032 
He  may  also  plead  the  disability  of  a  co-defendant. ' 

If  a  defendant  has  not  that  interest  in  the  sul>ject  of  a  suit  which  can 
make  him  liable  to  the  demands  of  the  plaintiff,  and  tlu;  bill,  uUfcring 
that  he  has  or  claims  an  interest,  avoids  a  denmrrer,  he  may  plead  the 
matter  necessary  to  show  that  he  lias  no  interest.'^  Thus,  where  a  wit- 
ness to  a  will  was  made  a  defendant  to  a  bill,  brought  by  an  heir-at-law 
to  discover  the  circumstances  attending  the  execution,  and  the  bill  c(^n- 
tained  a  charge  of  pretence  of  interest  by  the  defendant :  though  a  de- 
murrer for  want  of  interest  was  overruled,  because  it  admitted  the  truth 
of  the  charge  to  the  contrary  in  the  bill,  yet  the  Court  expressed  an 
opinion  that  the  defence  might  have  been  made  by  plea.^ 

It  is  to  be  observed,  that  a  plea  of  want  of  interest  in  the  defendant 
is  proper  only  where  the  case  is  such  that  he  cannot  satisfy  the  suit  by 
general  disclaimer.* 

III.  It  has  been  already  stated,^  that  the  object  of  pleas  to  the  bill 
is  to  show  that,  although  the  plaintiff  may  be  entitled  to  the  relief  he 
asks  against  the  defendant,  he  is  not  entitled  to  have  it  in  that  suit ;  or 
that  the  bill  as  framed,  is  insufficient  to  answer  the  object.® 

1.  Where  a  bill  seeks  relief,  a  defendant  may  plead  that  there  is 
another  suit  already  depending,  in  this  or  in  another  Court  of  Equity, 
for  the  same  matter.''  This  plea  corresponds  with  the  exceptio  litis  pen- 
dentis  of  the  civilians,  and  is  analogous  to  the  plea,  at  Common  Law, 
that  there  is  another  action  depending.® 

But,  although  it  is  necessary  that  the  first  suit  should  be  for  the 
same  matter  as  the  second,  the  second  suit  need  not  be  for  the 
whole  matter  embraced  by  the  first ;  ^  it  is,  however,  requisite  *  that     *633 
the  whole  effectof  the  second  suit  should  be  attainable  in  the 
first ;  ^  and  if  it  appears  upon  the  face  of  the  plea  that  this  is  not  the 

1  Serfp-ove  v.  Mayhew,  2  M'N.  &  G.  97,  matters;  Beames  on  Pleas,  330;  Eq.  Drafts. 
99;  [Taylor  v.  Wemyss,  L.  R.  8  Eq.  512.]  658;  post,\o\.  III.;  or  he  may  omit  the  aver- 

2  Ld"  Red.  235.  meiit  that  the  suits  are  for  tiie  same  suhject- 

3  Flummer  r.  May,  1  Ves.  S.  426;  see  also  matter,  provided  he  states  facts  sudicifiit  to 
Cartwright  v.  Hately,  3  Bro.  C.  C.  238;  1  show  that  thev  are  so.  Flagg  v.  Bcmuel,  i 
Ves.  J.  2!»2;  Story  Eq.  PI.  §  734.  Stockt.  (N.  J.)"  82;  Davison  v.  .Johnson,  1  C. 

4  Ld.  Red.  235';  see ^pos?,  Chap.  XVI.  E.  Green  (N.  J.),  114.    A  plea  of  another  suit 

5  Ante,  p.  (i27.  pending  sliould  be  taken  l)efore  the  hearin};, 
<»  See  Story  Eq.  PI.  §  735.  and  it  i-an  only  be  a  good  objection,  when  the 
7  Ld.  Red.2-4G;  Coop.  Eq.  PI.  272;  Beames       first  suit  is  between  all  the  same  jjarlies,  and 

on  Pleas,  134;  Ord.  XIV.  6,  7;  see  also  Long  a  full  decree  can  be  therein  had.     llartell  ». 

V.  Storie,  9  Hare,  542;  Wav  v.  Bragaw,  1  C.  Van  Buren,  3  Edw.  Ch.  20:  i^ec  post,  p.  ti35. 

E.  Green  (N.  J.),  213;  see  Johnson  "v.  Bower,  For  form  of  such  pleas,  see  2  Van  Ilcy.  117. 

4  Hen.  &  M.   487;  Curd  r.   Lewis,  1  Dana,  [As  to  plea  on  the  ground  of  splitting  of 

352;  Cummins  v.  Bennet,  8  Paige,  79;  Story  causes,  see  Ld.  Red.  221;  Dear  e.Webster,  15 

Eq.  PI.  §  737;  INIatthews  v.  Roberts,  1  Green  W.  R.  395.] 

Ch.  338;  Cleveland,  Ike,  R.  R.  Co.  r.  Citv  of  «  Beames  on  Pleas.  134. 

Erie,   27  Penn.  St.  380;  Brice  v.  Mallett,  2  9  Moor  t).  Welsh  Copper  Company,  1  Eq. 

Havw.  244.     [It   is  a  former  bill  brought  by  Ca.  Ah.  39,  pi.  14;  Saunders  r.  Frost.  5  Pick, 

the'same  plaintiff,  or  some  person  in  the  .same  275,  276.  See  Mann  v.  Richardson,  21  Pick. 

right,  which  is  thus  pleadable.     Dumford  v.  259. 

Dumford,  Rep.  temp   Finch,  179;  Simpson  v.  i  Law    r.  Rigbv,   4  Bro.    C  C.   CO,    03; 

Brewster,  9  Paige,  245.]     The  defendant  may  Pickford  v.  Hunter,  5  Sim.  122,  129  ;  Way  v. 

content  himself  with   stating  the  pendency  Bragaw,   1  C.   E.    Green  (N.   J  1,  213,  218. 

and  object  of  the  former  .suit,  and  averring  [1  he  former  suit  need  not   be   between  ilie 

that  the  present  suit  waa  brought  for  the  same  same  parties.     Green  v.  Neul,  2  Heisk.  217. 
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case,  the  Court  will  at  once  OA-errule  it.^  It  sometimes,  however,  hap- 
pens that  the  second  bill  embraces  the  whole  subject  in  dispute  more 
completeh'  than  the  first :  in  such  eases,  the  practice  appears  to  be  to 
dismiss  the  first  bill  with  costs,  and  to  direct  the  defendants  in  the  sec- 
ond cause  to  answer,  upon  being  paid  the  costs  of  a  plea  allowed,  which 
puts  the  case  upon  the  second  bill  in  the  same  situation  that  it  would 
have  been  in  if  the  first  bill  had  been  dismissed  before  the  filing  of 
the  second.*^ 

A  plea  of  another  suit  depending  will  be  good,  whether  the  other  suit 
be  in  this  or  anv  other  Court  of  Equitv  in  England.*  It  will  not  how- 
ever, be  a  good  plea,  if  it  is  depending  in  a  Court  in  another  countr}' ;  ^ 
therefore,  such  a  plea  will  not  prevail  where  the  suit  already  pending  is 
in  Ireland,®  or  in  the  colonies.''  Where  the  original  suit  has  been  com- 
menced in  a  Coiu-t  of  inferior  jurisdiction,  the  plea  will  not  be  good  if 


But  its  equity  and  effect  should  be  the  same. 
Macey  v.  Childress,  2  Tenn.  Ch.  24.] 

2  Pickford  v.  Hunter,  nbi  sup. 

3  Crofts  V.  Wortlev,  1  Cha.  Ca.  241 ;  Ld. 
Red.  248. 

*  Ord.  XIV.  6,  7;  Ld.  Red.  24G;  Behrens 
V.  Sieveking,  2  M.  &  C.  G02.  [Upon  issue 
taken  to  tlie  plea  of  a  former  suit  pending  in 
another  Chancerj'  Court  of  the  same  State, 
the  plea  was  held  to  be  sustained  to  the  ex- 
tent that  the  two  suits  were  for  the  same 
matter  and  the  same  object.^  but  the  dis- 
missal of  the  bill  to  that  extent  was  made 
without  prejudice,  and  with  leave,  if  the  for- 
mer suit  should  be  discontinued  before  decree 
(the  position  of  the  parties  being  reversed  in 
the  two  suits),  to  the  complainant  to  file  a 
supplemental  bill  to  bring  the  fact  before  the 
Court,  and  for  the  same  relief.  And  query, 
whether  the  plea  is  good,  where  tiie  com- 
plainants are  not  the  same  in  both  suits, 
unless  it  shows  that  the  former  suit  has  pro- 
ceeded to  a  decree.  Aloore  v.  Holt,  3  Tenn.  Ch. 
141.  See,  infra,  635,  n.  8.]  Where  two  Courts 
have  concurrent  jurisdiction,  the  fact  that  an 
appeal  lies  from  one  to  the  other,  will  not 
autiiorize  a  proceeding  in  the  appellate 
Court,  pending  an  action  for  the  same  cause 
in  the  Court  below.  Cleveland,  &c.,  R.  R. 
Co.  V.  City  of  Erie,  27  Penn.  St.  380. 

6  The  mere  pendency  of  a  suit  in  a  foreign 
Court,  or  in  a  Court  of  the  United  States, 
cannot  be  pleaded  in  abatement  or  in  bar  to 
a  suit  for  tiie  same  cause  in  a  State  Court. 
Mitchell  V.  Bunce,  2  Paige,  606;  Salmon  v. 
Wootcn,  9  Dana,  423;  [Hatch  v.  Spotford,  22 
Conn.  495,  overruling]  Hart  v.  Granger,  1 
Conn.  154;  see  Low  t;.  Mussey,  41  Vt.  393; 
Brown  V.  Lexington  &  Danville  R.  R.  Co., 
2  Bea-ley  (N.  J.),  191. 

[The  pendency  of  a  suit  at  Law  in  another 
State  for  the  identical  object  and  purpose  is 
no  defence  to  a  bill  in  Equity,  and,  a  fortiori, 
if  the  suit  be  by  the  defendant  against  the 
plaintiff  in  Equity.  Fulton  v.  Golden,  10  C. 
E.  Green,  353.  And  in  Tennessee,  an  at- 
tachment bill  by  a  creditor  may  be  prose- 
cuted, although  the  plaintiff  is  at  the  same 
time  prosecuting    a   suit  in    the    Chancery 


Court  of  another  State  for  the  purpose  of  sub- 
jecting property  of  the  debtor  to  the  satisfac- 
tion of  the  same  debt.  Lockwood  v.  Nye,  2 
Swun,  515. 

The  pendency  of  a  prior  suit  at  Law  in  a 
State  Court  is  not  a  bar  to  a  suit  in  a  Circuit 
Court  of  the  United  States,  or  in  the  Supreme 
Court  of  the  District  of  Columbia,  by  the 
same  plaintiff  against  the  same  defendant  for 
the  same  cause  of  action.  Stanton  v.  Em- 
brey,  93  U.  S.  548.  Nor  is  the  pendency  of  a 
prior  suit  in  Equity.  Insurance  Co.  v.  Brune, 
96  U.  S.  588.  To  a  suit  on  the  same  claim. 
Grider  v.  Apperson,  32  Ark.  332.  See  also 
Loringr.  Marsh,  2  Cliff.  522;  Smith  v.  Lath- 
rop,  44  Penn.  S.t.  328;  Davis  v.  Morton,  4 
Bush,  444.  And  the  pendency  of  a  general 
creditor's  bill  in  the  State  Court  does  not  pre- 
clude a  creditor,  who  is  no  party  thereto, 
from  bringing  an  action  in  a  United  States 
Court  to  recover  judgment  on  his  demands. 
Parsons  v.  (jreen\ille  &c.  R.  Co.,  1  Hughes, 
279.  But  the  pendency  of  a  suit  in  a  Slate 
Court  of  another  State,  in  which  property 
enough  to  satisfy  the  demand  has  been  at- 
tached, is  ground  for  the  abatement  of  a  suit 
in  the  Circuit  Court  of  the  United  States. 
Lawrence  v.  Remington,  6  Biss.  44.  Tiie 
pendency  of  a  suit  against  the  defendant  in 
another  State  cannot  be  pleaded  in  bar  or  in 
abatement  of  an  action  in  the  Courts  of  Illi- 
nois, even  if  between  the  same  parties,  and 
for  the  same  cause  of  action.  Allen  i".  "Watt, 
69  III.  655.  See  also  Grider  v.  Apperson,  32 
Ark.  -3.32;  Cole  v.  Flitcraft,  47  Md.  312. 
The  defence  is  only  available  in  the  last  suit, 
not  in  the  first.  Ratzer  v.  Ratzer,  2  Abb.  N. 
Cas.  461.  It  is  a  plea  in  abatement,  not  in 
bar.  Sullings  v.  Goodvear  Dental  Vulcanite 
Co.,  36  Mich.  313.  And  see  Phosphate 
Sewage  Co.  v.  Molleson,  1  A  pp.  Cas.  780, 
where  a  stay  of  proceedings  in  Scotland  was 
refused  because  of  the  pendency  of  a  suit  for 
the  same  matter  in  England.] 

0  Lord  Dillon  v.  Alvares,  4  Ves.  357, 
359. 

7  Foster  V.  Vassall,  3  Atk.  587,  589;  see 
also  Bavley  v.  Edwards,  3  Swanst.  703, 
710. 
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tlie  defendant  has  avoided  the  cfTcct  of  the  suit,  by  going  out  of  tho 
jurisdiction  of  that  Court." 

A  suit  depending  must,  to  afford  a  good  ground  for  a  plea  in  Ivjuity, 
be  a  suit  in  a  Court  of  Equity  ;  *  and  therefore,  wlicre  an  infant  legatee 
sued  an  executor  in  the  P^eclesiastical  Court,  and  afterwards  in  Chan- 
cery, it  was  held  that  the  suit  depending  in  the  Ecclesiastical  Court 
could  not  be  pleaded  to  the  suit  in  Chancery :  because  there  was  not 
the  same  security  for  an  infant's  advantage  in  the  Ecclesiastical  Court, 
as  in  Chancery.^" 

*  It  appears  to  have  been  held  formerly,  that  if  after  a  suit  *  G34 
commenced  at  Common  Law,  a  bill  should  be  exhibited  in  this 
Court,  to  be  relieved  for  the  same  matter,  the  dependency  of  the  action 
at  Law  might  be  admitted  as  a  good  plea,  and  the  defendant  would  not 
be  put  to  a  motion  for  an  election  or  dismission.^  The  practice  in  this 
respect,  has,  however,  undergone  a  material  alteration  ;  and  now,  if  a 
plaintiff  sues  a  defendant  at  the  same  time  and  for  the  same  cause  at 
Common  Law  and  in  Equity,  the  defendant  may,  after  full  answer  put 
in,  or,  in* case  no  answer  is  required,  after  the  expiration  of  the  time 
for  the  service  of  interrogatories,  obtain,  as  of  course,  on  motion  or 
petition,^  an  order  that  the  plaintiff  may  take  his  election  in  wdiich 
Court  he  wall  proceed  ;  and  he  cannot  plead  the  pendency  of  the  suit  at 
Common  Law,  in  bar  of  the  suit  in  Equity.^ 

It  is  stated  in  an  anon^Tnous  case  in  Moseley,^  that  the  objection 
that  another  suit  is  depending  for  the  same  matter,  may,  in  the  Court 
of  Chancery,  be  taken  by  motion,  instead  of  plea ;  but  in  Murray  v. 
Shadwell,^  Lord  Eldon  said,  that,  according  to  the  practice,  the  regular 
way  of  obtaining  this  reference  is  by  plea.  There  are  cases,  however, 
in  which  the  Court  will  interfere  to  restrain  a  second  suit  brought 
against  the  defendant,  for  the  same  matter,  upon  motion,  wdthout 
requiring  him  to  plead  the  pendency  of  the  former  suit ;  as  in  the  case 
of  two  or  more  suits,  instituted  on  behalf  of  an  infant  for  the  same 
matter :  in  such  case,  the  Court  Avill,  as  we  have  seen,  upon  represen- 

8  Ld.  Red.  246.  tion,  unless  the  suit  at  Law  is  for  the  same 

9  See  Wav  v.  Braj^aw,  1  C.  E.  Green  (N.  cause,  aud  the  remedy  afforded  co-extensive 
J.),  213;  [Fulton  j;.  Golden,  10  C.  E.  Green,  aud  equally  benelicial  with  tlic  remedy  in 
353.]  K(iuitv.     Wav  v.  Bra.i,'aw,  1  ('.  E.  Green  (N. 

10  Howell  r.  Waldron.  2  Cha.  Ca.  8.5.  J.),   213;    see  Conover  r.   Conovor,   Saxton 

1  Beames's  Orders,  177;  Ld.  Red.  249.  (N.  J.),  409;  Rogers  v.  Vosburii.  4  John.  ('h. 

2  See/)osC  Chap.  XIX.  §  4,  Election.  For  84 ;  1  Iloff.  Ch.  Pr.  342  ;  Story  Kq.  I'l.  §  742. 
forms  of  motion  paper  and  petition,  see  Vol.  Whore  the  remedies  at  Law  and  in  ICquity  are 
JII.  inconsistent,  any  decisive  act  of  the  party, 

3  See;?o.<  Chap.  XIX.  §  4,  Elccfian;  Ld.  with  the  knowledge  of  his  rights  and  of  the 
Red.  249;  Ord.  XLII.  5,  6,  7;  see  Storv  Eq.  facts,  determines  his  election.  Sanger  v. 
PI.  §§  741,  742;  Livingston  v.  Kane,  3  Jolin.  Wood,  3  .lohn.  Ch.  410,  421.  So  if  he  neglects 
Ch.  224;  Sanger  v.  Wood,  3  .John.  Ch.  410;  to  make  his  clecticm  in  proper  time.  Conover 
Rogers  V.  Voshiirg,  4  .Tohn.  Ch.  84;  (iibbs  v.  v.  Conover,  1  Saxton  (N.  J.).  40.3.  409; 
Parkinson,  4  Hen.  &  M.  41,5.  Where  a  suit  Rogers  r.  Vosburg,  4  John.  Ch.  84.  He  need 
is  pending  for  the  same  cause  in  a  Court  of  not  make  his  election  until  after  the  defend- 
Law,  all  that  the  defendant  can  ask,  is  an  ant  has  answered.  Conover  t;.  Conover,  1 
order  putting   the  plaintiff   to   his   election,  Saxton  (N.  J.),  409. 

whether  he  will  proceed  at  Law  or  in  Equity.  ■*  P.  208. 

But  the  plaintiff  will  not  be  put  to  his   elec-  5  17  Ve8.  353. 
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tation  of  the  fact,  immediately  direct  an  inquiry  which  suit  is  most  for 
the  infant's  benefit,  without  requiring  the  defendant  to  plead  the  pcn- 
dencj'  of  another  suit.®  It  is  to  be  observed,  however,  that  in  the  case 
of  suits  instituted  on  behalf  of  infants,  the  reference  is  not  to  inquire 
into  the  fact  of  two  or  more  suits  having  been  instituted,  but  which  of 

them  is  most  for  the  benefit  of  the  infant. 
*635  *  In  the  case,  also,  of  creditors  suing  an  executor  or  adminis- 
trator, after  a  decree  for  an  account  at  the  suit  of  other  credi- 
tors, the  Court  will,  upon  motion  by  the  defendant,  stay  the  proceed- 
ings in  the  second  cause,  without  requiring  him  to  plead  the  pendency 
of  the  first  suit ;  ^  but  both  courses  are  open  to  him,  and,  in  some  cases, 
that  of  a  plea  may  be  more  advantageous.^ 

It  is  not  necessar}-  to  the  sufficiency  of  a  plea  of  this  nature,  that  the 
former  suit  should  be  preciselj'  between  the  same  parties  as  the  latter,^ 
for,  if  a  man  institutes  a  suit,  and  afterwards  sells  part  of  the  propert}' 
to  another,  who  files  an  original  bill  touching  the  part  so  purchased  by 
him,  a  plea  of  the  former  suit  depending  touching  the  whole  property 
wUl  hold,  although  filed  by  a  different  plaintiff.*  So,  where  ©ne  part- 
owner  of  a  ship  filed  a  bill  against  the  ship's  husband  for  an  account, 
and  afterwards  the  same  part-owner  and  the  rest  of  the  owners  filed 
another  bUl  for  the  same  purpose,  the  pendency  of  the  first  suit  was 
held  a  good  plea  to  the  last ;  *  for,  although  the  first  bill  was  insuffi- 
cient for  want  of  parties,  yet,  by  the  second  bill,  the  defendant  was 
doubly  vexed  for  the  same  cause.  And  where  a  decree  has  been  made, 
upon  a  bill  brought  by  a  creditor  on  behalf  of  himself  and  aU  other 
creditors,  and  another  creditor  comes  in,  to  take  the  benefit  of  the 
decree  and  prove  his  debt,  and  then  files  a  bill  on  behalf  of  himself  and 
all  other  creditors,  the  defendant  may  plead  the  pendency  of  the  former 
suit:  for  a  person  coming  in  under  a  decree,  is  quasi  a  part}'.®  The 
proper  way  for  a  creditor  to  proceed,  if  the  plaintiff  in  such  original 
suit  is  dilatory,  is  by  application  to  the  Court  for  libert}'  to  conduct  the 
cause  himself.'' 

It  was  said  b}'  Sir  John  Leach  V.  C.  in  Houlditch  v.  The  3farguis  of 
Donnegal,^  that  the  pendency  of  another  suit  for  the  same  object,  in  a 
Court  of  concurrent  jurisdiction,  could  not  be  pleaded  in  bar,  before  a 
decree  in  such  other  suit ;  this  observation,  however,  can  only  be  appli- 

6  Ante.  p.  69.                        _         _          _  8  i  s.  &  S.  491,  492.     [If  the  bill  is  by  the 

1  Post,  Chap.  XIX.,  §  1,  Dismissing  Bills  same  person,  tlie  plea  would  be  pjood.  Aliter, 
and  Stfiyiuf/  Proceedinf/s.  if  by  a  different  person,   for  the  suit  niii;ht 

2  Pickford  V.  Hunter,  5  Sim.  122;  see  not  be  brought  to  a  decree.  Rosters  r.  Kiiifj, 
Miers  v.  Zanesville  &  MaysviJle  Turnpike  8  Paige,  210;  Innes  «.  Lansinj;,  7  Paige,  583; 
Co.,  11  Ohio,  273.  Moore  f.    Holt,  3  Tenn.   Cli.    141;  Macev  v. 

3  SeeHaitell  v.  Van  Buren,  3  Edw.  Ch.  Childress,  2 'IVnn.  Ch  26;  Mortimer  r.  AVest, 
20;  [(ireen  v.  Neal,  2  Heisk.  217.]  1  Swanst.  .'JSO ;  (Jage  i-.  Lord  Stafford,  1  Ves. 

4  Ld.  Ked.  248;  Moor  i'.  WeLsh  Copper  544;  Venning  v.  I.oyd.l  De  G.,  F.  &  ,1.  207. 
Company,  1  Eq.  Ca.  Ab.  39,  pi.  14;  Story  And  see  where  the  tbrmcr  bill  is  by  the  de- 
Eq.  PI.  §  740.  fendant  in  the  new  suit.     Neafie  v.   Neafie,  7 

6  Durand  i>.  Hutchinson.  Ld.  Red.  248.  John.  Ch.    4;    Fulton   v.  Golden,  10  C.    E. 
0  Neve  V.  Weston,  3  Atk.  557.  Green,  154.] 

7  Ld.  Ked.  249. 
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cable  to  creditors'  suits,  where,  as  in  the  case  Uxst  put,  the  plaititifr  in 
the  second  suit  will  not  have  become  quasi  a  party  iu  the  first  till  alter 
the  decree.  In  other  cases,  all  that  seems  to  ])e  necessary  to  a  plea  of 
this  nature  is,  that  there  should  be  a  suit  actually  pendinjij:  for  which 
purpose,  there  need  not  have  been  more  than  cither  an  appearance,  or 
process  requiring  appearance."  That  one  or  other  of  such  steps,  at 
least,  should  have  been  taken,  is,  however,  absolutely  necessary.'" 

*It  is  to  be  observed,  that  a  cross-bill,  although  between  the  "CSG 
eame  parties  as  an  original  suit,  cannot  l)e  met  by  a  pica  of  this 
nature  ; '  thus,  it  has  been  held  that,  after  a  l)ill  brought  in  the  Ex- 
chequer to  foreclose  a  mortgage,  the  defendant  may  bring  a  bill  in  the 
Court  of  Chancery  to  redeem,  and  the  pendency  of  the  former  suit  is 
not  pleadable.^  And  it  seems  that  such  a  plea  will  not  lie,  in  any  case 
where  the  second  bill  was  not  brought  on  the  same  right  as  the  lirst : 
so  that  a  decree,  dismissing  the  original  suit,  would  not  l)e  a  ])ar  to  a 
new  proceeding ;  thus,  where  a  plaintiff"  mistook  his  right,  and  being 
the  executor  of  an  administrator,  conceived  himself  to  be  the  personjU 
representative  of  a  deceased  person,  and  filed  a  bill  in  that  capacit}', 
but  afterwards,  finding  that  he  did  not  properly  sustain  the  character 
he  had  assumed,  obtained  letters  of  administration  de  bonis  non,  and 
filed  a  new  bill,  a  plea  of  the  former  suit  depending  was  overrukid  by 
Lord  Hardwicke ;  ^  and  we  have  seen,  that  a  suit  by  a  husband  and 
wife,  against  the  trustees  of  the  wife's  separate  property,  cannot  be 
pleaded  in  bar  to  a  subsequent  suit  by  her  and  her  next  friend  against 
the  trustees  and  her  husband,  although  the  relief  pra^'ed  in  ])oth  suits 
is  the  same :  because  the  first  suit  is  considered  as  the  suit  of  the  hus- 
band alone,  and  a  decree  of  dismission  in  it  would  be  no  bar  to  the 
wife.* 

From  what  has  been  before  said,  it  is  obvious  that  it  is  necessary  to 
the  validity  of  a  plea  of  a  former  suit  depending,  that  it  should  contain 
a  distinct  averment  that  the  second  suit  is  for  the  same  matter  as  the 
first ;  and,  therefore,  a  plea  which  did  not  expressly  aver  this,  though 
it  stated  matter  tending  to  show  it,  was  considered  as  bad  in  point  of 
form,  and  was  overruled  upon  argument.^  The  plea  m.ust  also  aver, 
that  there  have  been  proceedings  in  the  suit :  as  appearance,  or  process 
requiring  appearance  at  the  least. *     It  seems  likewise  regular  to  aver, 

9  Ld.  Red.  246;  Anon.,  1  Vera.  318.  stated  in  the  plea  plainly  show  that  the  second 

10  Moor  V.  Welsh  Copper  Company,  1  Eq.  suit  is  for  the  same  subject-niatti'r  as  tlie  tirst, 

Ca.  Ab.  39,  pi.  14.  I  can  sec  no  reason  why  it  sliould  be  held  nec- 

1  See  Story  Eq.  PI.  §  400.  essary  that  tliere  should  be  an  express  aver- 

2  Lord  Newburv  «.  Wren,  1  Vern.  220;  mentfo  that  effect.  It  would  in- aci  urate  and 
[Brandon  Man.  Co.'?'.  Prime.  14  Hhitchf.  371.]  correct  pieadint,'  to  niaiie  the  averment,   but 

8  Hug;,nnss  v.  York  Buildings  Company,  accuracy  may  demand,  what  is  not   re(iuired 

2  Atk.  44  ;  Storv  Eq.  Pi.  §  7.39.  "  as  absolutely  necessary.     The  Courts  are  not 

*  Ante,  p.  108;  Reeve  v.  Ualbv,  2  S  &  S.  as  much  inclined  to  reVard  mere  technicality 

464;  see  also  Stooke  v.  Vincent,  1  Coll.  527,  in  pleading  as  they  were  three  quarters  of  a 

529;  9  .lur.  99.  century  ago."     And  he  held  that  u  |>lea  of 

5  Ld.  Red.  240;  Devie  v.  Lord  Brownlow,  another  suit  pending  might  be  good,  though 

2  Dick.  611.     But  in  McEwen  v.   Broadliead,  it  did  not  contain  that  averment. 

3  Stockt.  (N.  J.)  131,  132,  the  Cliancellor,  in  «  Ld.  Red.  247. 
giving  judgment,   said :    "  But,   if  the  facts 
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that  the  suit  is  still  depending : ''  though  it  has  been  held  that  a  posi- 
tive averment  of  that  fact  is  not  necessary.*     It  is,  however,  necessary 

that  the  time  when  the  suit  was  instituted  should  be  distinctl}' 
*637     *  averred  ;  and  where  a  plea  merely  stated  that  in  or  about  such 

a  3-ear  the  plaintiff  filed  his  bill,  praying  the  like  account,  and 
the  same  relief  with  the  present,  Lord  Hardwicke  held  the  plea  to'  be 
defective  in  form.^ 

A  plea  of  a  former  suit  depending,  being  clearlv  a  good  plea,  if  true, 
the  plaintiff,  if  he  dispute  the  truth  thei-eof,  should  not  set  it  down  for 
argument,  but  the  plaintiff  should,  on  motion  or  petition  of  course,-  ob- 
tain an  order  for  an  inquiry'  as  to  the  truth  thereof.^  If  such  order,  and 
a  certificate  in  pursuance  thereof,  are  not  obtained  within  one  month  after 
the  filing  of  the  plea,  the  defendant  may  obtain,  as  of  course,  an  order  to 
dismiss  the  bill  with  costs.*  If,  instead  of  taking  this  course,  the  plaintiff 
set  down  the  plea  for  argument,  it  is  considered  that  he  admits  the  fact 
that  a  foi-mer  suit  for  the  same  matter  is  depending,  and  the  plea  must, 
therefore,  be  allowed,  unless  it  is  defective  in  form.*  If,  however,  the 
plaintiff  considers  the  plea  defective  in  form,  he  ma}^  set  it  down  for 
argument.®  In  the  case  of  Jones  v.  Segueira^''  the  plaintiff,  instead  of 
obtaining  an  inquiry  as  to  the  truth  of  a  plea  of  this  kind,  filed  a  repli- 
cation ;  whereupon  the  defendant,  after  the  expiration  of  a  month  from 
the  filing  of  the  plea,  moved  upon  notice,  that  the  bill  might  be  dis- 
missed with  costs,  and  an  order  to  that  effect  was  made  by  Lord  Lj-nd- 
hurst  on  appeal :  who,  moreover,  was  of  opinion,  that  the  application 
ought  to  have  been  made  by  a  motion  of  course.*  Where,  however,  a 
plaintiff,  after  a  plea  of  another  suit  depending  to  part  of  the  bill,  and 
an  answer  to  the  rest,  without  moving  for  the  usual  reference,  replied 
generally  to  the  answer,  without  noticing  the  plea,  and  witnesses  were 
examined  on  both  sides,  and  the  cause  heard  and  decided  in  favor  of 
the  plaintiff,  the  defendant,  who  petitioned  for  a  rehearing,  was  held  to 
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7  Ld.  Red.  247. 

8  Uriin  V.  Hudson,  1  Vera.  332;  see  the 
forais  of  such  a  plea,  2  Van  Hey.  117; 
Beames  on  Pleas,  330. 

1  Foster  v.  Vassal!,  3  Atk.  587.  A  plea  of 
proceedings  in  another  Court,  must  also  show 
that  the  object  is  the  same,  and  that  the 
Court  has  competent  jurisdiction,  and  that 
the  result  of  the  proceedings  therein  would 
be  conclusive,  so  as  to  bind  every  otlier 
Court.  Behrens  v.  Sieveking,  2  M.  &  C. 
602,  603. 

2  For  forms  of  motion  paper  and  petition, 
see  Vol.  HI.;  and  see  Leigh  v.  Turner,  14 
W.  li.  361,  M.  K. 

8  "  The  correct  practice  is  a  reference  to  a 
Master."  McEwen  v.  Broadhead,  3  Stockt. 
(N.  J.)  1-32. 

<  Ord.  XIV.  6,  7.  If  the  defendant  takes 
the  objection  by  answer,  instead  of  plea,  it 
seems  that  he  will  not  be  allowed  his  costs, 
although  the  inquiry  be  answered  in  his 
favor.  Long  v.  Storie,  9  Ilare,  542;  16  Jur. 
349. 


5  Ld.  Red.  247.  [The  practice  mentioned 
in  the  text  is  based  upon  a  rule  of  Lord 
Clarendon.  Beames's  Orders,  176 ;  Jones  v. 
Segueira,  1  Phil.  83.  That  rule  has  not  been 
followed  in  the  United  States.  In  New  York, 
the  practice  was  regulated  bv  an  order  of 
Court.  1  Hoff.  Ch.  Pr.  225.  lii  New  Jersey, 
bv  statute.  McEwen  v.  Broadhead,  3  Stockt. 
i;32;  Matthews  v.  Roberts,  1  Green  Ch.  338. 
In  Tennessee,  by  the  Code,  §  4393;  Olwell  v. 
Montgomery,  1  Tenn.  Ch.  183;  Green  v.  Neal, 
2  Heisk.  217;  Macev  v.  Childress,  2  Tenn. 
Ch.  23;  Allen  v.  Allen,  3  Tenn.  Ch.  145.] 

6  Tarleton  v.  Barnes,  2  Keen,  632,  636. 
T  1  Phil.  82;  6  Jur.  183. 

8  Where  upon  such  plea,  the  defendant 
obtains  the  Master's  report  in  favor  of  the 
truth  of  the  plea,  he  cannot  have  an  order  to 
dismiss  the  plaintiff's  bill  on  motion.  But 
he  must  bring  the  case  on  to  be  heard  upon 
the  plea  and  the  Master's  report,  to  enable 
the  Court  to  decide  upon  the  validity  of  the 
plea.     Hart  v.  Phillips,  9  Paige,  293. 
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have  waived  his  plea,  and  was  not  allowed  to  avail  himself  of  the  ob- 
jection arising  from  the  plaintilf's  irregularit}-." 

If  the  result  of  an  inquiry  into  the  truth  of  tlu;  plea  is,  that 
*both  suits  are  for  the  same  matter,  the  pk-a  will  then  l)e  allowed  ;  •G.'JH 
but  if  otherwise,  the  plea  will  be  overruled.  Where,  however, 
it  appeared  that  the  second  suit  embraced  more  objects  than  the  first, 
a  special  order  was,  as  we  have  seen,  made,  dismissing  the  first  bill 
with  costs,  and  directing  the  defendant  to  answer  the  second,  upon 
being  paid  his  costs,  as  upon  plea  allowed.^ 

As  the  pendency  of  a  former  suit,  unless  admitted  by  the  plaintiff,  is 
made  the  immediate  subject  of  inquiry,  a  plea  of  this  kind  is  not  i)ut  in 
upon  oath,'^ 

2.  A  plea  which  offers  any  matter  tending  to  show  that  the  bill,  as 
framed,  is  insufTicient  to  answer  the  purposes  of  complete  justice,  must, 
it  is  evident,  be  ranked  amongst  pleas  to  the  bill ;  for  it  does  not,  in 
general,  dispute  the  right  of  the  plaintiff,  as  stated  in  the  record,  but 
inerel}'  oflTers  a  reason  why  the  suit  should  not  proceed  as  framed. 
The  onl}^  reported  cases  of  pleas  of  this  description  are,  where  the  ob- 
jection arises  from  want  of  sufficient  parties  to  the  bill.  There  can  be 
no  doubt,  however,  that  if  it  can  be  shown  to  the  Court  that  with  the 
parties  already  before  it,  the  suit  has  been  so  framed  as  to  be  insuflS- 
cient  to  answer  the  purpose  of  complete  justice,  a  plea  suggesting  the 
facts  necessar}^  to  make  such  a  case  would  prevail. 

The  question  of  necessary  parties  to  a  suit  has  been  before  so  fully 
discussed,  that  it  is  unnecessary  to  enter  any  further  into  it  in  this 
place. ^  It  is  merely  requisite  to  remind  the  reader,  that  when  the  de- 
fect is  not  apparent  upon  the  face  of  the  bill,  it  may  be  pointed  out  to 
the  Court  by  plea  :  the  peculiarities  arising  from  which  course  of  pro- 
ceeding have  been  before  made  the  subject  of  inquiry.^ 

IV.  AVhatever  shows  that  there  is  no  right  which  can  be  made  the 
subject  of  suit,  or  whatever  is  a  complete  and  perpetual  bar  to  the  right 
sued  for,  may  constitute  the  subject  of  a  plea  in  bar ;  or,  as  it  is  ex- 
pressed in  a  work  on  Pleadings  at  Law,  "  Whatever  destroys  the  plain- 
tiff's suit,  and  disables  him  for  ever  from  recovering,  may  be  pleaded 
in  bar."  ^ 

Pleas  in  bar  are  usually  ranked  under  the  heads  of:  1.  Pleas  of 
Acts    of   Parliaments;    2.  Pleas   of  Matters    of   Record,   or   as   of 

9  Lucas  V.  Holder,  1  Eq.  Ca.  Ab.  41,  pL  3.  proceedings,  of  which  the  Court  always  takes 

1  Crofts  r.  Wortley,  1  Ch.  Ca.  241;  ante,  notice,  without  further  evidence;  but  with 
pp.  632-G.34;  and  see  Leigh  v.  Turner,  14  respect  to  proceedinjis  in  another  Court  (un- 
W.  R.  361   M.  K.  less  thev  are  in  the  state  of  perfect  records, 

2  Uriin'v.  Hudson.  1  Vern.  332;  Ld.Red.  which  can  hardly  be  the  case  when  the  suit 
247.  It  is  not  verv  distinctly  stated  in  the  is  still  pendinir).  the  fact  of  the  pendency  of 
books  whether  the"  rule  that"  a  plea  of  this  the  suit  must  l)e  established  by  evidence  upon 
nature  need  not  be  upon  oath,  will  apply  oath  in  the  usual  manner.  See  post,  §  3, 
•where  the  suit  already  pending  is  in  another  Form  of  Pleas. 

Court.     The  reason  for  its  adoption  in  cases  »  Ante,  Chap.  V.,  Parties  to  a  buit. 

where  the  suit  is  in  the  Court  itself,  is  sulli-  *  Ante,  p.  2!)0. 

ciently  evident  when  we  consider  th:it  the  ^  Beanies  on  Pleas,  100,  citing   Law  on 

pend»".-cy  of  it  must  be  apparent  from  its  own       PI.  40. 
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*6o9     *Record,  in  the  Court  itself,  or  some  other  Court;  and  3.  Pleas 

of  Matters  in  pais} 
1.  Any  statute,  public  or  private,  which  maybe  a  bar  to  the  demands 
of  the  plaintiff,  may  be  pleaded,  with  the  averments  necessary  to  bring 
the  case  of  the  defendant  within  the  statute,  and  to  avoid  any  equity 
which  may  be  set  up  against  the  bar  created  by  the  statute. - 

Amongst  other  statutes  which  may  be  thus  set  up  in  bar  of  the  plain- 
tiff's demands,  maybe  mentioned  the  various  statutes  which  have,  from 
time  to  time,  been  passed  for  the  limitation  of  the  time  within  which 
actions  or  suits  at  Law  may  be  commenced.  Pleas  of  this  description 
are  called  Pleas  of  the  Statute  of  Limitations  ;  and  the  statute  which, 
until  recent  enactments,  afforded  the  most  ordinary  gi-ounds  for  pleas 
of  this  sort,  was  the  21  Jac.  I.  c.  16.*  By  that  Act,  §  1,  it  is  enacted 
that  all  writs  of  formedon  must  be  sued  out,  and  all  entries  into  lands 
by  persons  having  a  right  of  entry  must  be  made,  within  twenty  j'ears 
next  after  the  title  to  the  person  suing  out  the  writ  or  making  the  entry 
accrued ;  and,  by  §  3,  that  all  actions  upon  the  case  (otherwise  than 
for  slander) ,  or  for  account  (other  than  such  accounts  as  concern  the 
trade  of  merchandise,  between  merchants  and  merchants,  their  factors 
or  servants),  and  all  actions  for  trespass,  debt,  detinue,  replevin,  &c., 
and  the  action  of  trespass  quare  clausum  /regit,  must  be  commenced 
within  six  years  next  after  the  cause  of  such  action  or  suit,  and  not 
after.  This  statute,  although  its  provisions  apply  only  to  actions  or 
suits  at  Law,  has,  nevertheless,  been  considered  as  available  as  a  bar 
to  suits  in  Equity  for  analogous  purposes,  in  cases  where  they  were  not 
commenced  within  the  period  limited  by  the  Act ;  *  therefore,  where  a 
plaintiff's  right  to  lands  had  accrued  thirty  years  before  the  filing  of  the 
bill,  the  Court  allowed  a  plea  of  the  Statute  of  Limitations  to  prevail : 
the  plaintiff  having  been  so  circumstanced  that,  although  he  could  not 
bring  an  ejectment,  he  might  have  brought  a  bill  in  Equity.  And  so  it 
has  been  held,  that  the  statute  may  be  pleaded  to  a  bill  to  redeem  a 

mortgage,  if  the  mortgagee  had  been  in  possession  twenty  years. ^ 
*640     The  statute  *  may  also  be  pleaded  to  a  bill  to  prevent  the  setting 


1  Beames  on  Pleas,  160;  Coop.  Eq.  PI. 
251;  Story  Kq.  PI-  §  749.  The  arrani^ement 
adopted  oy  Lord  Kedesdale  is  somewhat  dif- 
ferent; see  l.d.  Red.  236.  For  form  of  a  plea 
in  bar,  see  Vol.  III. 

2  Ld.  Ked.  274.  Sembfe,  defendant  may 
have  the  benefit  of  a  statute  extini,aiishing  a 
rij^lit,  without  pleading  it.  De  Beauvoir  v. 
Owt  n,  5  Kxch.  160,  Cam.  Scac. 

«  See  al<o  9  Geo.  IV.  c.  14,  post,  p.  645. 
For  forms  of  picas  under  this  statute,  see  2 
Van  Hev.  113,  114. 

4  8ee"  Ld.  Red  273,  n.  (2);  Coop.  Eq.  PI. 
251:  Beames  on  Pleas,  161;  Story  Eq.  PI. 
§  751.  The  rule  in  Courts  ot  Equity  now  is, 
that  they  will  take  notice  of  the  Statute  of 
Limitations,  and  apply  it  in  the  same  manner 
as  Courts  of  Law.  Conovcr  v.  Conover,  1 
Saxton  (N.  J.),  403;  see  ante,  559,  560,  and 
notes;  Story  Eq.  PI.  §  751,  et  seq. ;  Miller  v. 


Mclntire,  6  Peters,  61;  Stackhouse  v.  Barn- 
ston,  10  Sumner's  Ves.  453.  note  (c),  and 
cases  cited ;  Townshend  v.  Townshcnd,  1 
Bro.  C.  C.  (Perkins's  ed.)  555,  note  id),  and 
American  cases  cited;  Watkins  v.  Harwooil, 
2  Gill  &  .J.  307;  Carroll  v.  Waring,  3  ib.  491; 
Harris  v.  Mills,  28  111.  44. 

5  Ld.  Red.  271,  272;  Coop.  Eq.  PI.  254; 
Beames  on  Pleas,  162;  Story  Eq.  PI.  757. 
Now,  however,  the  statutes  properly  appli- 
cable to  lands,  rents,  redemption  of  mort- 
gages, &c.,  are  the  3  &  4  Wm.  IV.  c.  27 ;  7 
Will.  IV.  &  1  Vic.  c.  28;  and  see  post,  p. 
698;  Hardy  v.  Reeves,  4  Sumner's  Ves.  466, 
note  (i)  and  cases  cited;  Story  Eq.Pl.  §  757; 
Acherley  v.  Roe,  5  Sumner's  Ves.  573,  Per- 
kins's note  (a),  and  cases  cited;  Trash  v. 
VViiite,  3  Bro.  C.  C.  (Perkius's  ed.)  291, 
notes.  If  the  mortgagee  gets  into  possession, 
and   continues   in   possession    twenty  years 
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up  of  an  outstanding  terra,  and  for  discovery :  *  and  to  a  bill  for 
discovery  only :  ^  though  it  was  formerly  considered  that  the  latter 
con  Id  not  bo  done.^ 

The  statute  may  also  be  pleaded  to  a  bill  which  seeks  the  payment  of 
a  debt,  provided  such  debt  be  due  upon  simple  contract.  It  appeara, 
formerly,  to  have  been  considered,  that  although  the  statute  is  a  bar  to 
the  claim  of  a  debt,  it  would  not  operate  as  a  bar  to  the  discovery  when 
the  debt  was  due  :  for,  if  that  had  been  set  forth,  it  would  have  ai)peared 
to  the  Court  whether  the  time  limited  by  the  statute  had  elaiiscd  ;  but 
later  decisions  have  been  to  the  contrary,  and  a  defendant  i)leadiiig  the 
statute,  must  not  answer  to  that  part  of  the  bill  which  calls  upon  him 
to  set  out  when  the  debt  became  due.*  If,  however,  the  bill  alleges 
that  if  the  defendant  would  discover  books  and  papers  in  his  possession, 
the  i)laintifr  would  thereby  be  enabled  to  show  that  the  debt  became 
due,  or  was  acknowledged  since  the  period  limited  by  the  statute,  the 
defendant  must  answer  that  part  of  the  bill.^ 

The  statute  21  Jac.  I.  c.  IG,  may  also  be  pleaded  to  all  bills  for  ac- 
count, except  where  the  account  relates  to  the  trade  of  merchandise 
between  merchants  :  which  species  of  account  is,  as  we  have  seen, 
expressly  excepted  out  of  the  statute."  Thus,  where  one  had  *  re-  *641 
ceived  the'profits  of  an  infant's  estate,  and,  after  six  years  had 
elapsed  from  his  coming  of  age,  the  infant  brought  a  bill  for  an  ac- 
count, the  Court  held  that  the  Statute  of  Limitations  was  a  bar  to  such 

without  any  acknowledgment  of  the  mort-  »  Hindman  v.  Taylor,  2  Bro.  C.  C.  7,  10; 

gage  title,  the  mortgagor  is  barred  of  his  re-  Scott  v.  Broadwood,  2  Col.  447;  Hamilton  v. 

demption.     Gates  v.  Jacob,   1   B.  Mon.  308 ;  Wood,   3   Edw.   Ch.   106;    see   the   remarks 

Hutfield  V.  Montgomery,  2  Porter,  58;  Phil-  upon  the  ca>;e  of  Hindman  r.  Taylor,  cited  in 

lips  V.  Sinclair,  20  Maine,  269;  Demarest  v.  support  of  the  te.\t,  in  Wigram  on  Discov. 

Wynkoop,  3  John.   Ch.    129.     So  when  the  (1st  Am.  ed.)  PI.  60,  et  strj.,  p.  33,  ttseif., 

statutory'  period  necessary  to  bar  a  recovery  where  the  learned  author  expresses  his  dis- 

at  Law   has  passed,  a  foreclosure  in  Equity  sent  from  the  judgment  of  Lord  Thurlow  in 

will  be  barred.     Harris  r.  Mills,  28  111.  44.  that  case,    and  cites   the  authorities    which 

But  an  acknowledgment  of  the  mortgage  title  refer  to   and  notice   it.     See  Mendizabel  v. 

within  twenty  years  before  filing  the  bill  for  Machado,    1   Sim.    68;    Macgregor   r.    East 

redemption  or  for  foreclosure,  maintains  the  India  Comi)any,  2  Sim.  452;  C(irk  r.  Willock, 

equity  of  redemption,  or  the  right  to  fore-  5  Mad.  331  ;  Story  Eq.  PI.  §  821  and  notes, 

closure.      Ilodle   v.   Healcy,    6    Jladd.    181;  in  which  the  author  remarks  that  the  reason- 

Rayner  v.  Castlee,  ib.  274;    Cheever  v.  Per-  itig  of  Mr.  Wigram,   dissenting  from  Lord 

ley,  11  Allen,  584.     As  where  the  mortgagee  Thurlow,  is  very  able, 

has  treated  it  as  a  mortgage  b}-  keeping  ac-  ■•  Ld.  Red.  269. 

counts,  and  in  other  ways.    See  Glee  v.  Man-  6  Ante,  p.  618. 

hattan  Co.,  1  Paige,  48;  Fenwick  v.  Macey,  6  The  accounts  must  be  "  such  as  concern 

1  Dana,  279;  Hughes  v.  Edwards,  9  Wheat.  the  trade  of  merchandise,"  "between  nicr- 

489;  Dexter  f.  Arnold,  3  Sumner,  152;  Ed-  chant   and  merciiant,  their  factors  and  ser- 

eell  r.  Buchanan.  3  Bro.  C.  C.  (Perkins's  ed.)  vauts."     See  W.  W.  Story  Contracts,  702; 

254,256.     The  time  is  to  be  computed  from  Blair  v.    Drew,   6   N     H.   235;    Codnian    o. 

the  last  period  at  which  the  parties  treated  Rodgers,  10  Pick.   118;    Spring  f.  (iray,   5 

the  transaction  as  a  mortgage.     Shepperd  «.  Mason,  528;    S.  C.  6  Peters,   151;    Coster  i'. 

Murdock,  3  Murph.  218.       "^  Murray,   5    John.    Ch.   522,   583.    592,    599; 

1  Jeremy  v.  Best,  1  Sim.  373,  375.  [Pricef.  llpshaw,  2  Humph.  142.]    Unliqui- 

2  Beanies  on  Pleas,  275;  Gait  v.  Osbal-  dated  accounts  between  merchants  in  the  ca- 
deston,  1  Russ.  158;  Mendizabel  v.  Machado,  pacity  of  principal  and  factor  have  been  held 

1  Sim.  68,  77;  Macgregor  v.  East  India  Com-  to  be  witliin  the  exception.  Sides  v.  Donald- 
pajiy,  2  Sim.  452,455;  Scott  v.  Broadwood,  son.  2  Dall.  204;   S.  (J.  2  Yates,  105.     The 

2  Coll.  447,  456;  10  Jur.  214;  Wigram  on  exception  of  merchants'  account.s  does  not 
Disc.  35;  see  also  Ld.  Red.  269,  and  post,  apply  to  stated  accounts.  Toland  f.  Sprague, 
Chavx  XXXIV.  §  2,  Bills  of  Discovery.  12  Pet.  300. 
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suit,  as  it  would  be  to  an  action  at  Common  Law  for  the  same  purpose.* 
It  is  to  be  observed,  that,  notwithstanding  the  exception  as  to  mer- 
chants' accounts  in  the  third  section,  it  has  been  held  that  the  Statute 
of  Limitations  will  operate  as  a  bar,  where  the  accounts  have  ceased  six 
years  before  the  filing  of  the  bill  ' 

In  Jones  v.  Pengrec,^  it  was  doubted  whether  transactions  between 
principal  and  agent  came  within  the  exception  in  favor  of  merchants' 
accounts.  It  has  been  decided,  that  transactions  with  a  foi'eign  Prince 
and  his  government,  do  not  concern  the  trade  of  merchandise  within 
this  statute ;  ^  and  also  that  a  letter  of  attorney  from  a  merchant  to 
authorize  the  getting  in  of  debts,  will  not  constitute  the  person  thereby 
deputed  a  merchant,  within  the  meaning  of  the  exception.^  It  may  be 
mentioned,  that  the  exception  has  been  considered  as  applying  onl}'  to 
merchants  trading  beyond  sea,  and  not  to  inland  merchants.®  The 
clause  relating  to  merchants'  accounts,  also,  is  only  applicable  to  cases 
where  there  are  mutual  accounts  and  recii^rocal  demands  between  two 
persons :  it  is  inapplicable  to  accounts  between  a  tradesman  and  his 
customer ;  and  it  has  been  determined  that,  in  such  accounts, 
*642  and  in  all  *  others  where  the  items  are  all  on  one  side,  the  cir- 
cumstance of  the  last  item  happening  to  be  within  six  j'ears,  does 
not  draw  after  it  those  which  are  of  a  longer  standing.^  In  such  cases, 
the  proper  course  is,  to  plead  the  statute  as  to  all  the  items  which  are 
within  the  statute,  and  answer  as  to  the  rest. 

The   Statute  of  Limitations,  21  Jac.  I.  c.    16,  cannot  be  pleaded  in 


1  Lockey  v.  Lockev,  Free,  in  Ch.  518. 
[See  Knox  v.  Gye,  L.  R.  5  H.  L.  656.]  Long 
acquiescence  and  lapse  of  time  are,  by 
analogy,  or  in  obedience  to  the  Statute  of 
Limitations,  a  bar  to  a  bill  for  an  account. 
Acherlev  v.  Roe,  5  Ves.  565  ;  Baker  v.  Biddle, 
1  Bald."  394,  418 ;  Graham  v.  Torrance,  1 
Ired.  Eq.  210;  Parks  v.  Rucker,  5  Leigh, 
149;  Rayner  v.  Pearsall,  3  John.  Ch.  578; 
Burton  v.  Dickenson,  3  Yerger,  112;  Drum- 
uiond  V.  Duke  of  St.  Albans,  5  Ves.  439, 
note  (3);  Andrew  v.  Wrigley,  4  Bro.  C  C. 
(Perkins's  ed.)  125,  138,  and  notes;  Spring 
V.  Gray,  5  Mason,  527,  528  ;  Shervvood  v. 
Sutton,  5  Mason,  143 ;  Lewis  v.  Marshall,  1 
McLean,  17  ;  Raymond  v.  Simonson,  4 
Blackf.  83;  Georg'e  v.  Johnson,  45  N.  H. 
456  ;  Atwater  v.  Fowler,  1  Edw.  Ch.  417  ;  see 
also  Randolph  v.  Randolph,  1  Hen.  &  M. 
180;  Botifear  v.  Weyman,  1  M'Cord  Ch. 
IGl ;  Cave  v.  Saunders,  2  A.  K.  Marsh.  64 ; 
Love  V.  White,  4  Hayw.  211 ;  Kinjjsland  v. 
Roberts,  2  Paige,  193 ;  Mooers  v.  White,  6 
John.  Ch.  -360;  Ives  v.  Sumner,  1  Dev.  Eq. 
338;  Bertien  v.  Varian,  1  Edw.  343;  Farnum 
V.  Brooks,  9  Pick.  213.  Between  partners. 
Cowart  V.  Perrine,  3  C.  E.  Green  (N.  J.), 
454  ;  George  v.  Johnson,  45  N.  H.  456. 

[Delay  in  suing,  which  results  in  loss  of 
evidence,  and  places  the  defendant  at  a  dis- 
advantage, will  operate  to  bar  relief,  although 
the  time  allowed  by  the  Statute  of  Limita- 
tious   has   not    yet    elapsed.      Lawrence   v. 


Rokes,  61  Me.  38;   Harrison  v.  Gibson,  23 
Gratt.  212.] 

2  Welford  v.  Liddel,  2  Ves.  S.  400;  Craw- 
ford V.  Liddel,  cited  6  Ves.  582 ;  Jolliffe  v. 
Pitt,  2  Vern.  694;  Bridges  v.  Mitchell,  Gilb. 
224;  Bunb.  217;  Barber  v.  Barber,  18  Ves. 
286;  Coster  v.  Murrav,  5  John.  Ch.  522, 
531 ;  Spring  v.  Gray,  "528 ;  S.  C.  6  Peters, 
151 ;  Union  Bank  'v.  Knapp,  3  Pick.  36 ; 
Jones  V.  Pengree,  6  Ves.  680. 

But  in  Bass  v.  Bass,  6  Pick.  362,  it  was 
held  that  the  Statute  of  Limitations  could 
not  be  pleaded  to  an  account  "  concerning 
the  trade  in  merchandise  between  merchant 
and  merchant,"  although  none  of  the  items 
came  within  six  years.  See  also  S.  C.  8 
Pick.  187 ;  Mandeville  v.  Wilson,  5  Cranch, 
15  ;  Davis  v.  Smith,  4  Greenl.  339  ;  M'Lellan 
V.  Crofton,  6  Greenl.  308;  Hancock  v.  Han- 
cock, 18  Pick.  30. 

3  6  Ves.  580,  582. 

4  Sturt  V.  Mellish,  2  Atk.  612. 
6  lb.  613. 

6  Sherman  v.  Withers,  1  Ch.  Ca.  152; 
but  see  Farrindon  v.  Lee,  1  Mod.  269,  2  Mod. 
311. 

1  Coop.  Eq.  PI.  253 ;  Coster  v.  Murray,  5 
John.  Ch.  522;  Buntin  v.  I-^ow,  1  Blackf. 
375  ;  Kimball  v.  Brown,  7  Wend.  322  ;  Ingram 
V.  Sherard,  17  Serg.  &  R.  .347  ;  Gold  v.  Whit- 
comb,  14  Pick.  188;  [Spring  v.  Gray,  6  Pet. 
151;  Price  v.  Upshaw,  2  Humph.  142;  Craig- 
head V.  Bank,  7  Yerg.  399]. 
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bar  to  a  trust ;  ^  and  upon  this  ground  it  was  held,  that  a  demand  upon 
the  separate  estate  of  a  married  woman  was  not  barred :  because  all 
the  separate  estate  of  a  feme  covert  is  a  trust. ^  Upon  the  same  prin- 
ciple, it  is  held,  that  where  a  debtor  creates,  by  his  will,  a  trust  or 
charge  for  the  pa3-ment  of  his  delfts  out  of  real  estate,  such  a  trust  will 
prevent  the  statute  from  operating  upon  a  debt  not  barred  at  the  time 
of  the  creation  of  the  trust.*  The  rule  does  not  apply  to  a  trust  for 
the  paj'ment  of  debts  out  of  personal  estate  ;  ^  and  it  seems  that  a 
devise  for  the  payment  of  debts  will  not  have  the  effect  of  reviving 
debts  barred  by  the  statute,  upon  the  death  of  the  devisor. " 

It  may  also  be  noticed  that,  in  Andrews  v.  Brown,''  it  was  held,  that 
although,  if  a  man  has  a  debt  due  to  him,  and  has  made  no  demand  of 
it  for  six  years,  he  is  barred  by  the  Statute  of  Limitations,  yet  if  the 
debtor,  after  the  six  years,  publish  an  advertisement  in  the  Gazette,  or 
any  other  newspaper,  that  if  all  persons,  who  have  any  debts  owing  to 
them  from  him,  will  apply  to  such  a  place  they  wiU  be  paid,  the  opera- 
tion of  the  statute  will  be  defeated  ;  and  in  Jones  v.  Scott,^  the  question 
was  discussed,  whether  such  a  notice,  by  a  personal  representative, 
would  have  the  same  effect.  In  that  case,  however,  the  Court  did  not 
come  to  any  express  decision  upon  the  point :  though  Lord  Brougham 
appears  to  have  intimated  an  opinion  that  it  would. ^  It  is  to  be  ob- 
served that,  in  Jones  v.  Scott,  the  advertisement  requested  all  persons, 
having  claims  on  the  estate,  to  send  in  their  statements  prior  to  their 
being  laid  before  a  particular  person,  by  whom  the  persons  claiming 
were  to  submit  them  to  be  examined ;  and  that  (according  to  the  re- 
porter's marginal  note)  the  Court  appeared  to  think  that  such  an  ad- 
vertisement would  not  take  a  debt,  previously  barred,  out  of  the 
operation  of  the  statute.  It  may  here  be  mentioned,  *  that  w^here  *643 
a  debt  had  become  barred  by  the  statute  after  the  death  of  the 
creditor,  it  was  held  to  be  i-evived  by  the  debtor  proving  the  creditor's 
will.i 

The  principle  of  the  rule,  that  the  creation  of  a  trust  for  the  benefit 

2  Hollis'  case,  2  Ventr.  345;  Sheldon  v.  ment  of  debts.  And,  for  the  same  reason, 
Weldnian,  1  Cha.  Ca.  26  ;  Freem.  156.  where,  as  in  the  United  States,  the  realty  is 
[The  Statute  of  Limitations  applies  to  all  already  liable  for  debts,  a  devise  for  the  pay- 
that  class  of  trusts  that  become  such  by  mont  of  debts  will  not  create  a  trust  which 
matter  of  evidence,  but  not  to  express  trusts  will  prevent  the  running  of  the  statute, 
or  trusts  over  which  Equity  has  exclusive  (Jardner  i'.  Gardner,  3  Mason,  178;  Hines  o. 
jurisdiction.  Shelby  v.  Siiefby,  Cooke,  179 ;  Spruill,  1  D.  &  B.  Eq.  101  ;  Hubbard  v.  Epp.-*, 
Merriman  v.  Cannovan,  1  Tenn.'Leg.  Rep.  1  Teun.  Leg.  Rep.  320;  Glenn  i-.  ^Liguire,  3 
94.1                                                      "  Tenn.  Ch.  698 ;  Perry  on  Trusts.  §  560.] 

3  Norton  v.  Turvill,  2  P.  Wms.  144.  «  Burke  v.  Jones, "2  V.  &  B.  275,  2:il ;  see 

4  Burke  v.  Jones,  2  V.  &  B.  275;  Hughes  also  Executors  of  Fergus  v.  Gore,  1  Bch.  & 
D.Wynne,  T.  &  R.  307,  309;  Hargreaves  v.  Lef.  107;  Stackhou.se  v.  Barnston,  10  Ves. 
Michell,  6  Mad.  326;  Rendell  v.  Carpenter,  453,  469;  Kx  parte  Roffey,  19  Ves.  468,  470; 
2  Y.  &  J.  484;  Scott  v.  Jones,  4  CI.  &  Fin.  Stanton  v.  Knight,  1  Sim.  482.  [See  Poole 
382;  S.  C.  Jones  v.  Scott,  1  R.  &  M.  255;  v.  Poole,  L.  R.  7  Ch.  App.  17,  for  a  curioua 
see  also  Freake  v.  Cranefeldt,  3  M.  &  C.  499 ;  case  on  the  subject.] 

2  Jur.  1080.     [See  next  note.]  ''  Prec.  in  Cha.  385. 

5  Jones  V.  Scott,  ubi  sup. ;  Lvon  v.  Col-  «  1  R.  &  M.  255;  Rev.  4  01.  &  Fin.  382. 
ville,  1  Coll.  449  ;  Evans  v.  Tweedy,  1  Beav.  9  1  R.  &  U.  270 ;  but  see  3  M.  &  C.  502. 
55,  58.  [The  reason  is,  that  the  personal  »  Ingle  v.  Ricliards  (No.  2),  28  Beav.  366; 
estate  is  already  liable  by  law  for  the  pay-  6  Jur.  N.  S.  1178. 

615 


*QU 


PLEAS. 


of  creditors,  will  prevent  the  application  of  the  Statute  of  Limitations, 
extends  to  proceedings  in  bankrupto}' ;  and,  therefore,  it  was  deter- 
mined" that,  after  a  commission  had  issued,  the  Statute  of  Limita- 
tions did  not  prevail  against  the  creditor  of  a  bankrupt.'^  It  was  also 
held,  that  where  a  man  had  taken  advantage  of  the  Act  for  the  relief  of 
insolvent  debtors,  the  statute  did  not  apply  ;  and  that,  where  a  person 
who  had  taken  the  benefit  of  the  act  twice  had  died,  leaving  assets 
more  than  sufficient  to  pay  all  the  debts  contracted  after  his  second  in- 
solvency, the  debts  scheduled  under  his  first  insolvency  were  not  barred 
by  the  statute.^ 

A  decree  for  the  payment  of  debts,  under  a  creditor's  bill  for  the 
administration  of  assets,  is  also  considered  as  a  ti'ust  for  the  benefit  of 
creditors,  and  will,  in  like  manner,  prevent  the  statute  from  barring 
the  demand  of  any  creditor  coming  in  under  the  decree  ;  *  the  creditor's 
demand,  however,  must  not  have  been  baiTcd  at  the  time  when  the  suit 
was  instituted  :  for,  if  the  creditor's  demand  would  have  been  baiTed  by 
the  statute  before  the  commencement  of  the  bill,  the  statute  ma}'  be  set 
up,^  It  is  to  be  remarked  upon  this  point,  that  it  has  been  held  that  it 
was  the  decree  only  which  created  the  trust ;  and  that  the  mere  circum- 
stance of  the  bill  having  been  filed,  although  it  might  have  been  pending 
six  3'ears,  would  not  take  the  case  out  of  the  statute  ;  ®  but  according 
to  the  later  decisions,  it  seems  that  the  filing  of  the  bill  will  operate  by 
itself  to  save  the  bar  of  the  statute,  though  the  plaintiff,  by  delay  in 
prosecuting  the  suit,  may  disentitle  himself  to  relief.''  And  the  dismis- 
sal of  the  bill  will  not  prevent  the  defendant,  in  a  new  suit,  from 
taking  the  benefit  of  the  statute.* 

It  ma}'  be  noticed  in  this  place,  that,  in  JiJx  parte  Dewdney,^  it  was 
laid  down  by  Lord  Eldon,  that,  in  the  administration  of  assets  under  a 

creditor's  bill,  executors  are  not  bound  to  plead  the  Statute  of 
*644     Limitations.^"    If  the  statute  has  not  been  taken  advantage  of  *  by 

the  executors,  and  a  decree  for  an  account  of  debts  has  been 
pronounced,  the  statute  may  be  set  up  in  the  course  of  the  proceed- 


2  Ex  parte  Ross,  2  Glvn  &  J.  46. 

8  Barton  v.  Tattersall,"  1  R.  &  M.  237. 

*  Sterndale  v.  Hankinson,  1  Sim.  393, 
398;  Foster  V.  M'Kenzie,  17  Beav.  414. 

6  Shewen  i'.  Vaiiderhorst,  1  R.  &  M. 
347,  352;  Updike  v.  Dovle,  7  R.  I.  446, 
460-462. 

6  Lake  v.  Hayes,  1  Atk.  281;  Anoa.,  2 
Atk.  1. 

7  Coppin  V.  Grav,  1  Y.  &  C.  C.  C.  205, 
207;  6  Jur.  312;  I'tirci-il  v.  Blennerhassett, 
3  .lo.  &  Lat.  24,  45 ;  Forster  v.  Thompson,  4 
Dr.  &  War.  303,  318;  Ilele  v.  Lord  Bexlev, 
20  Beav.  127. 

8  Sterndale  r.  Hankinson,  ubi  sup. 

9  15  Ves.  498;  Alston  v.  Trollope,  L.  R. 
2  Eq.  205,  M.  R. 

1"  Ix)rd  Castleton  v.  Lord  Fanshaw,  1  Eq. 
Ca.  Ab.  305,  pi.  13;  I'rec.  in  Ch.  99.  [And 
tlie  executor  is  entitled,  in  such  a  suit,  to 
retain  his  own  debt  though  barred  by  the 


statute.  Stallschmidt  v.  Lett,  1  Sm.  &  G. 
415;  Hill  V.  Walker,  4  K.  &  J.  166.]  In 
Scott  V.  Hancock,  13  Mass.  164,  it  is  said  to 
be  settled  that  an  administrator  is  not  bound 
to  plead  the  general  Statute  of  Limitations  in 
bar  to  an  action  on  a  debt  of  his  intestate. 
[So  in  Tennessee,  although  the  heir  may.  to 
protect  realty  descended.  Pea  v.  Waggoner, 
5  Hayw.  1 ;  Brown  v.  Porter,  7  Humph.  372. 
And  if  there  are  several  heirs,  one  may  plead 
the  statute  in  protection  of  his  share  \vhile 
the  others  do  not.  Woodfin  v.  Anderson,  2 
Tenn.  Ch.  331.  And  see  Briggs  v.  Wilson, 
5  De  G.,  M.  &  G.  12,  note;  Ritter's  Appeal, 
23  Penn.  St.  95;  Miller  v.  Dor.sey,  9  Md. 
317.  But  see  contra,  Patterson  v.  Cobb,  4 
Fla.  481.  See  al.-o  West  v.  Smith,  8  How. 
N.  S.  402,  412.]  See  also  Smith's  Estate,  1 
Ashmead,  352  ;  but  see  the  remarks  of  Bay- 
ley  J.  in  McCulIock  v.  Dawes,  9  Dowl.  Se 
Ryl.  40,  on  this  point. 
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ings  under  the  decree,  as  well  by  a  creditor  or  legatee,  as  !)>•  n  per- 
sonal representative,'  against  all  the  creditors  except  ti»e  pliiintillV- 

The  rnle,  that  trnsts  are  not  within  the  Statute  of  Limitations,  applies 
onl}'  between  trustees  and  cestui  que  trusts :  *  not  between  trustees  or 
cestui  que  trusts  and  third  persons  ;  and,  therefore,  it  has  been  held,  that 
where  an  executor,  or  administrator,  or  trustee  for  an  infant,  neglects 
to  sue  within  the  time,  the  Statute  of  Limitations  will  bind  the  infant, 
and  prevent  his  suing  the  debtor,*  although  it  would  not  iuevent  the 
infant  from  suing  his  trustee  for  a  breach  of  trust ;  and  so  it  has  been 
determined,  that  the  Statute  of  Limitations  will  bar  a  bill  for  an  account 
of  rent  of  land  held  of  trustees.^  The  rule  also  will  not  hold,  where 
the  claim  is  made  against  a  trustee  by  implication ;  more  especially 
where  such  implication  is  raised  upon  a  doubtful  point.*  The  rule,  in 
fact,  can  only  be  taken  to  apply  to  those  cases  where  the  possession  of 
the  trustee  cannot  be  considered  as  adverse  to  that  of  the  cestui  que 
trust :  if  the  possession  of  the  trustee  is  adverse,  the  statute  may  be 
pleaded ;  thus,  it  was  held,  that  in  the  case  of  parceners  and  joint- 
tenants,  they  are  accountable  to  each  other,  without  regard  to  the 
length  of  time,  because  the  possession  of  one  being  the  possession  of 
all,  there  is  a  mutual  possession  between  them ;  but  it  is  othorwise  in 
the  case  of  tenants  in  common,  where  the  possession  of  one  may  be 
adverse  to  that  of  the  other/  This  distinction  is  clearly  pointed  out 
by  Lord  Redesdale,  in  Hovenden  v.  Lord  Annesley,^  who  lays  it  down 
as  a  rule,  that  if  the  trust  be  constituted  by  act  of  the  parties,  the  pos- 
session of  the  trustee  is  the  possession  of  the  cestui  que  trust,  and 
no  length  of  such  possession  will  *  bar  ;  but  if  a  party  is  to  be  *645 
constituted  a  .trustee  by  the  decree  of  a  Court  of  Equity, 
founded  on  fraud  or  the  like,  his  possession  is  adverse,  and  the  Statute 
of  Limitations  will  run  from  the  time  that  the  circumstances  of  the 
fraud  were  discovered. 

1  Shewen  v.  Vanderhorsf,  uhi  sup.;  Moo-  v.  Ivey,  1  Yerger,  297;  Turner  v.  Debell,  2 
diet'.  Bannister,  4  Drew.  432;  5  Jur.  N.  S.  A.  K."  Marsh.  384;  Higelow  v.  Bigelow,  6 
402;  Fuller  r.  Redman,  26  Beav.  614.  Ham.  97;  Kane  v.  Blcrodgood,  7  John.  Ch. 

2  Briggs  V.  Wilson,  5  De  G.,  M.  &  G.  90  ;  Farnum  v.  Brooks,  9  Pick.  242-244; 
12;  Fuller  v.  Redman,  uhi  aiip.;  Adams  v.  Williams  v.  Watkins,  3  Peters,  51,  .52; 
Waller,  1  W.  N.  200;  14  W.  R.  783.  [Phil-  Cowart  v.  Perrine,  3  C.  E.  Green,  454,  457; 
lips  V.  Beal,  32  Beav.  26.  And  as  to  the  Conover  v.  Conover,  Saxton,  403  ;  Wan- 
Court  taking  the  objection,  see  Alston  v.  maker  v.  Van  Buskirk,  ib.  685;  Allen  f. 
Trollope,  35  Beav.  466;  L.  R.  2  Eq.  205.]  Woolley,  1  Green  Ch.  209;  Stark  r.  Hun- 

3  Incase  of  a  direct  trust,  no  length  of  ton,  2  Green  Ch.  311;  Burdick  v.  (iarrick, 
time  bars  the  claim  between  trustee  and  I..  R,  5  Cu.  .\p.  233.  [See,  now,  Sufirome 
vestui  que  trust.  Cook  i-.  Williams,  1  Green  Court  of  Judicature  Act,  1873,  L.  R.  8  Stat. 
Ch.  209;  Baker  V.  Whiting,  3  Sumner,  476;  319.] 

Armstrong    v.    Campbell,    3    Yerger,    201;  *  Wvch  v.  East   India    Company,  3  P. 

Overstreet  v.  Bate,  1  J.  J.  Marsh.  370;  Cos-  Wms.  3"09. 

ter  V.  Murray,   5  Jolui.   Ch.   224;    Gist  v.  6  Ilercy  ».  Ballard,  4  Bro.  C.  C.  468. 

Cattel,  2  Desaus.  53;  Thomas  v.  White,  3  ^  Townshend  v.  Towusheud,  1  Cox,  28; 

Litt.  177  ;  Pinkerton  v.  Walker,  3  Hayw.  221 ;  1  Bro.  C.  C.  550,  554. 

Trecothick  v.  Austin.  4  Mason,   16;  Terrill  7  Prince  v.  Hevlin,  1  Atk.  493;  Cox  p. 

V.  Murry,  4  Yerger,  104  ;  Wisner  v.  Barnet,  Dolman,  2  De  G.,  M.  &  G.  592.  597.    [Where 

4  Wash.   C.   C.  631 ;    Bryant  v.  Puckett,  3  the  trustee  could  not  set  up  the  analogy  of 

Havw.   252;    Fisher    v.    Tucker,   1    M'Cord  the  statute,  his  representative  cannot  do  so. 

Ch."  169;  Van  Rhyn  v.  Vincent,  ib.  314;  De-  Brittlel)ank  r.  Goodwin,  L.  R.  5  Eq.  545.] 
couche  V.  Savetier,  3  John.  Ch.  216;  Warn-  »  2  Sch.  &  Lef.  633. 

burzee  v.  Kennedy,  4  Desaus.  474 ;  Pinson 
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Although  it  is  a  rule  in  Equity  that  no  length  of  time  will  bar  a  fraud, 
yet  a  transaction  cannot  be  impeached  on  the  ground  of  fraud,  where 
the  fact  of  its  having  been  committed  has  been  within  the  knowledge  of 
the  party  for  many  years  ; '  if,  therefore,  the  bill  states  circumstances 
of  fraud,  and  that  the  plaintilf  did  not  become  apprised  of  them  till 
after  the  period  limited  b}'  the  statute  had  expired,  a  plea  of  the  Statute 
of  Limitations  will  not  prevail,  unless  the  defendant  meets  such  state- 
ment b}^  an  averment  and  answer,  negativing  the  fraud  ^  or  the  fact  of 
the  discover}-  within  the  time  specified  in  the  bill.^  The  same  rules 
which  are  applied  by  Courts  of  Equity  to  cases  of  fraud,  will  also  be 
applied  to  cases  of  mistake  ;  and  it  has  been  held,  where  there  has  been 
a  mistake,  that  the  statute  will  not  operate  till  after  the  expiration  of 
six  3'ears  from  the  discovery  of  it.'*  The  principle  upon  which  this  rule 
is  founded  is,  that  the  statute  runs  from  every  new  right  of  action  or 
suit  which  accrues  to  the  plaintiff,  and  that  the  discovery  of  the  fraud 
gives  to  the  plaintiff  a  new  right ;  but,  if  he  does  not  proceed  within 
the  time  limited  by  the  statute  from  such  discovery,  he  will  be 
barred.^  This  rule,  which  appears  to  have  been  the  one  relied  upon 
by  the  Courts  under  the  old  Statute  of  Limitations,  21  Jac.  I.  c.  16, 
has  been  distinctly  embodied  in  the  Act  of  3   &  4  Will.  IV.  c.  27, 

§  26. « 

*646         *  Acting  upon  the  principle  above  laid  down,  that  the  period 

when  every  new  right  of  action  or  suit  accrues  to  the  part}', 

should  be  the  period  from  which  to  date  the  operation  of  the  statute, 

the  Courts  have  held,  that  where  an}'  new  promise  or  any  acknowledg- 

1  Gould  V.  Gould,  3  Storv,  516.  Wood.  &  M.  90 ;  Radcliff  v.  Rowley,  2  Barb. 

2  See  Goodrich  v.  Pendleton,  2  John.  Ch.  Ch.  23;  Baker  v.  Grundv,  1  Duvall  (Ky.), 
384.  281 ;  Gibson  v.  Fifer,  21  Texas,  260  ;  Myers 

3  Hovenden  v.  Lord  Annesley.  ubi  sup.;  v.  Hanlon,  12  Rich.  (S.  C.)  Eq.  196;  Martin 
Blennerhassett  v.  Day,  2  Ball  &  B.  118;  t;.  Martin, -3.5  Ala.  560 ;  Longwprth  v.  Hunt, 
Whallev  V.  Whallev,  3  Blitjh,  1,  12;  Blair  11  Ohio  (N.  S.),  194;  Smith  v.  Fly,  24 
V.  Bronilev,  2  Phil."  354,  360 ;  11  Jur.  617  ;  Texas,  345  ;  [Smith  v.  Drake,  8  C.  E.  Green, 
Beaden  r.'King,  9  Hare,  499.  302].  But  the  bar  created  by  the  Stat- 
in cases  of  fraud  the  Statute  of  Limita-  ute  of  Limitations  is  not  avoided  by  mere 

tions  begins  to  run  from  the  time  of    the  constructive   fraud.      Farnam   v.    Brooks,   9 

discovery  of  the  fraud.     See  Homer  v.  Fish,  Pick.  212.     Nor   is   the   bar  avoided   by   a 

1  Pick.  438;  Wells  v.  Fish,  3  Pick.  74,  76  fraud  which  the  party  has  the  full  means 

(2d  ed.);  Jones  v.  Conowav,  4  Yeates,  109;  ,  of  discovering.     Farnam  v.  Brooks,  9  Pick. 

Shenvood  v.  Sutton,  5  Ma.<on,  143;  Harsell  212  ;    Cole   v.    M'Glathry,   9   Greenl.    131  ; 

V.  Kelley,  2  M'Cord,  426  ;  Bishop  v.  Little,  Dodge  v.  Essex  Ins.  Co.,  12  Gray,  65,  71 ; 

3  Greenf.  405 ;  Moreton  v.  Chandler,  8  Greenl.  [Haynie  v.  Hall,  5  Humph.  2901. 

9;  Hamilton   v.    Sheppard,    2   Murph.    115;  *  Brooksbank  v.   Smith,  2   Y.  &  C.  Ex. 

Payne  v.  Hathaway,  3  Vt.  212;  2  Story  Eq.  58.  60;  Dodge  v.  Essex  Ins.  Co.,  12  Gray, 

Jur.  §§  1521,   1521  a,  and  notes  and  cases  65,  71 ;  Hough  v.  Richardson,  3  Story,  659 ; 

cited;  Shelby  v.  Shelby,  Cooke,  183;  Pugh  Thomas  v.  Marshall,   36  Ala.  504;   Gibson 

t).  Bell,  1  J.  J.  Marsh.  401;  Crane  v.  Prather,  v.   Fifer,   21  Texas,  260;  Smith  v.   Fly,  24 

4  id.  77;  Croft  v.  Arthur,  3  Desaus.   323;  Texas,  345. 

Wamburze   v.    Kennedy,    4    Desaus.     474  ;  ^  Hovenden  v.  Lord  Annesley,  2  Sch.  & 

Hadix    V.    Davison,    3    Mon.   40;    Cole  v.  Lef.  636 ;  South  Sea  Company  v.  Wymond- 

M'GIathry,  9  Greenl.  131 ;  Shield  v.  Aiider-  sell,  3  P.  Wms.  143. 

son,  3  Leigh,  729;  Eigleburger  v.  Kibler,  1  6  go  in  Massachusetts,  where  the  fraud 

Hill  Ch.  121;  Haywood  v.  Marsh,  6  Ycrger,  is  concealed  by  the  person  liable  to  the  ac- 

60;  [Laffertyr.  turley,  3Sneed,  170;]  Pen-  tion.     Genl.   ^ts.  c.   155,   §  12.     In  Maine, 

nock  V.  Freeman,   1  Watts.  401;  Bertine  v.  there  must  be  proof  of  actual  fraud  and  con- 

Varian,  1  Edw.  Ch.  342;  Hunter  v.  Spots-  cealment  by  the  party  sought  to  be  charged, 

wood,  1  Wash.  146;  Warner  v.  Daniels,  1  Cole  «.  M'Glathry,  9  Greenl.  131. 
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iHent  has  been  given  by  the  debtor  to  the  creditor  or  his  agent,'  it  con- 
fers a  new  right  of  action  upon  the  creditor ;  and  that,  therefore,  the 
time  within  which  the  creditor's  remedy  would  be  barriMl  uuist  be  reck- 
oned from  the  time  of  such  acknowledgment  or  promise  bciii""-  •'•iven.* 
Upon  tliis  principle  the  Courts  have  held,  that  payment  of  any  part  of 
the  principal  or  interest,  within  tlie  period  limited,  is  a  sufllcient  ae- 
knowledgn}ent  to  take  the  case  out  of  the  statute.'  So  they  have  held 
the  rendering  an  account,  or  an  offer  to  account,  to  be  sufficient  to  pre- 
vent the  bar."* 

Formerly,  the  Courts  acted  with  very  considerable  laxity  in  their  de- 
cisions upon  the  nature  of  the  acknowledgment  which,  in  the  case  of 
demands  arising  upon  simple  contracts,  would  be  sufficient  to  take  them 
out  of  the  Statute  of  Limitations :  which  laxity  gave  rise  to  various 
questions  as  to  the  proof  and  effect  of  acknowledgments  and  promises, 
offered  in  evidence,  for  the  purpose  of  taking  the  case  out  of  the  opera- 
tion of  the  statute.  These  questions  have  now,  however,  in  a  great 
measure,  been  set  at  rest :  for,  by  Lord  Tenterden's  Act,  it  has  been 
declared,  that,  in  actions  of  debt  or  upon  the  case,  grounded  on  any 
simple  contract,  no  acknowledgment  or  promise  by  words  only  shall  ])e 
deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to 
take  an}-  case  out  of  the  operation  of  the  statute,  21  Jac.  I.  c.  IG,  or  to 
deprive  any  part}'  of  the  benefit  thereof,  unless  such  acknowledgment 
or  promise  shall  be  made  or  contained  by  or  in  some  writing,  to  be 
signed  by  the  party  chargeable  thereby  ;  ^  and  by  the  Mercantile  Law 
Amendment  Act,  1856,®  an  acknowledgment  or  promise  by  writing, 
signed  by  the  duly  authorized  agent  of  the  party  chargeable  thereby, 
has,  with  reference  to  the  provisions  of  Lord  Tenterden's  Act,  the  same 
effect  as  if  such'  writing  had  been  signed  by  the  part}-  himself. 

^  Lord  Tenterden's  Act  does  not,  however,  alter  or  take  away     *647 
or  lessen  the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  person  whatever ;  so  that  the  i)ayment  of  any  interest,  or 
any  part  of  the  principal,  witliin  the  period  limited  by  the  21  Jac.  I. 

1  Fuller  V.  Redman,  26  Beav.  614;  [Bach-  Nichols,    7   Gill,    86;  Schindel   v.    Gates,   6 

man  I'.  Roller,  1  Leg.  Rep.  337].  Rep.  112;   6  Rich.  28;  6,Ircd.   341;    18  B. 

'^  See  Bangs  v.  Hall,  2  Pick.  .378;  Exeter  Mon.  643.     But  in  Lock  v.  Wilson,  !)  Ileisk. 

Bank  v.  Sullivan,  6   N.  H.   IS.");  Whitney  784,  it  was  held  that  a  payment  before  the 

V.   Bigelow,   4  Pick.   110;  Porter  v.  Hill,  4  statute  had  run  would,  of  itself,  be  no  more 

Greenl.  41 ;  Deshon  v.  Eaton,  4  Greenl.  413  ;  efficacious  than  a  payment  afterwards.] 
Russell   V.   Copp,   5   N.    H.   154;    Bailey  v.  *  Earl  Pomfret  v.  Lord  Wind-sor,  2  Yes. 

Crane,  21  Pick.  324;    lUsley  v.   .Jewett,   2  S.  485:  and  see  Briggs  v.  Wil.son,  5  De  G., 

Met.  168.     Upon  this  subject  of  the  revival  M.  &  G.  12. 

of  the  remedy  by  an  acknowledgment  of  ^9  Geo.  IV.  c.  14,  §  1.  It  is  also  declared, 

and  a  new  promise  to  pay  the  debt,  see  ex  by  the  same  section,  that  where  there  shall 

pa/]-te  Dewduey,  15  Sumner's  Ves.  479,  note  be  two  or  more  joint  contractors,  or  execu- 

(a),  and  cases  cited;  Baillie  v.  Sibbald,  ib.  tors  or  administrators  of  any  contractor,  no 

185,  note  (a).  such  joint  contractors,  e.xecutur,  or  admin- 

8  Hony  I'.  Tlony,  1  S.  &  S.  568,  580;  istrator  shall  lose  the  benefit  of  the  21  Jac. 
Briggs  V.  Wilson,  17  Beav.  330.  [The  I.  c.  16,  so  as  to  be  chargeable  in  respect  or 
weight  of  authority  seems  to  be,  that  a  pay-  by  reason  only  of  any  written  acknowledg- 
ment before  tiie  bar  of  the  statute  ha.s  at-  nient  or  promise  made  and  signed  by  any 
tached  will  take  the  case  out  of  the  statute,  other  or  others  of  them.  To  the  same  effect, 
but  not  a  payment  afterwards  without  more.  see  Gen.  Sts.  Miuss.  c.  155,  §  13  et  seq. 
Steel  V.  Matthews,  7  Yerg.  313;  Ellicott  v.  8  19  &  20  Vic.  c.  97,  §  13. 
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c.  16,  §  3,  will  still  have  the  effect  of  taking  the  case  out  of  the  statute ; 
but  by  the  14th  section  of  the  Mercantile  Law  Amendment  Act,  1856, 
it  is  enacted  that  no  co-contractor  or  co-debtor,  executor,  or  adminis- 
trator of  any  contractor  shall  lose  the  benefit  of  the  21  Jac.  I.  c.  16,  §  3, 
so  as  to  be  chargeable  in  respect,  or  by  reason  only,  of  pa3-ment  of  any 
principal,  interest,  or  other  money,  by  any  other  or  others  of  such  co- 
contractors  or  co-debtors,  executors,  or  administrators.^ 

It  is  to  be  observed,  that  the  operation  of  Lord  Tenterden's  Act  is 
confined  to  cases  of  demands  arising  upon  simple  contracts  :  in  which 
cases  only  it  was  held,  before  the  passing  of  the  Act,  that  parol 
promises  or  undertakings  would  destroy  the  operation  of  the  statute  21 
Jac.  I.  c.  16.  Where  the  cause  of  action  was  a  tort^  subsequent  ac- 
knowledgments were  held  nugatory ;  ^  and  in  actions  arising  upon 
specialty,  the  statute  did  not  apply. 

The  statute  21  Jac.  I.  c.  16  provides,  by  §  2,  that  if  any  person  en- 
titled to  the  writs  therein  named,  or  who  shall  have  a  right  of  entry, 
shall  be  under  the  age  of  twenty-one  years,  feme  cove7-t,  non  compos 
mentis,  imprisoned,  or  beyond  the  seas,^  such  person  or  his  heirs  may, 
notwithstanding  the  twenty  years,  by  the  preceding  section  limited  as 
the  period  within  which  such  writs  might  be  sued  out  or  entries  made, 
bring  his  action  or  make  his  entry,  as  he  might  have  done  before  the 
Act,  so  that  such  action  or  entry  was  brought  or  made  within  ten  years 
after  his  disqualification  ceased  ;  and  by  §  7,  that  persons  under  any  of 
such  disquaUfications  may  bring  the  several  actions  enumerated  in  the 
third  section,*  so  that  the  same  be  brought  within  the  time  before  lim- 
ited for  bringing  the  same  after  the  termination  of  the  disqualification  ; 
but  now,  the  absence  beyond  the  seas,  or  the  imprisonment  of  a  cred- 
itor, does  not  entitle  him  to  any  time  within  which  to  bring  his  action 

or  suit  be^'ond  the  time  fixed  by  21  Jac.  I.  c.  16,  §  3.^ 
*648  *  Although  the  7th  section  of  the  21  Jac.  I.  c.  16,  provided, 
as  above  mentioned,  for  the  statute  not  attaching  where  the 
plaintiff  was  under  any  of  the  disabilities  therein  mentioned,  no  pro- 
vision was  made  to  prevent  its  operating  as  a  bar,  during  the  time  the 
debtor  might  be  out  of  the  jurisdiction.  The  4  &  5  Anne,  c.  16,  §  19, 
has,  however,  remedied  that  defect,  and  the  creditor  has  under  it  the 


1  See  Seager  v.  Aston,  3  Jur.  N.  S.  481, 
v.  C.  S.  Section  14  is  not  retrospective. 
Jackson  r.  Woolley,  8  El.  &  Bl.  778;  4  Jur. 
N.  S.  656  ;  and  see  Tlionipson  v.  Waithinan,  3 
Drew.  628;  2  Jur.  N.  S.  1080;  Cockrill  v. 
Sparke,  3  F.  &  F.  150 ;  9  Jur.  N.  S.  307. 

2  Arguendo,  Hony  v.  Hony,  1  S.  &  S.  568, 
578. 

8  It  is  held  in  Ohio  that  the  term  "beyond 
eeas,"  in  their  statute  of  1804,  is  equivalent 
to  "without  the  limits  of  the  State."  Richard- 
son y.  Richardson,  G  Hani.  (Ohio),  125.  Asto 
the  construction  of  this  term  in  tlie  statutes  of 
other  States,  see  2  Stark  Kr.  (5tli  Am.  ed.) 
485,  note  (3),  tit.  Limitations.     In  Massachu- 


setts, it  has  been  decided  that  a  citizen  of  an- 
other State,  who  has  never  been  in  that  Com- 
monwealth, is  not  a  person  "  beyond  seas, 
without  any  of  the  United  States,"  and  there- 
fore not  within  the  saving  clause  in  the  Sta- 
tute of  Limitations.  St.  J780,  c.  52,  §  4 ;  see 
Genl.  Sts.  Mass.  c.  155,  §  6.  Whitney  f.  God- 
dard,  20  Pick.  304. 

*  Ante,  p.  639. 

6  Mercantile  Law  Amendment  Act,  1856 
(19  &  20  Vic.  c.  97),  §  10.  [This  section  is 
retrospective.  Cornell  o.  Hudson,  8  Kll.  & 
B.  429;  Tardo  v.  Bingham,  L.  K.  4  Ch.  App. 
735.] 
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same  privilege,  where  the  debtor  is  beyond  the  seas,  as  he  had  liy  the 
statute  of  James,  where  he  was  beyond  the  seas  himself;*  but  no  part 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  nor  tiic  Islands 
of  Man,  Guernsey,  Jersey,  Alderncy,  and  Sarlv,  nor  any  islands  adja- 
cent to  any  of  them,  being  part  of  the  Queen's  dominions,  is  to  be 
deemed  to  be  beyond  seas  within  the  meaning  of  the  last-mentioned  Act.'' 

It  is  right  to  notiee  here,  that  it  has  been  considered,  that  the  21 
Jac.  I.  c.  16,  will  not  be  a  good  plea  in  a  suit  against  an  executor  or 
administrator,  where  he  has  not  proved  the  will,  or  administered : 
because  no  Inches  can  be  imputed  to  a  plaintiff  for  not  suing,  while  there 
is  no  executor  or  administrator  against  whom  he  can  bring  his  action ; ' 
but  where  the  allegation  of  the  bill,  upon  a  fair  construction,  was,  that 
the  defendant  had  possessed  the  personal  estate,  and  therefore  might 
have  been  sued  as  executor  de  son  tort,  a  plea  of  the  Statute  of  Limita- 
tions, by  an  executor  Avho  had  not  taken  out  probate  till  some  years 
after  the  testator's  death,  was  allowed/  And  it  may  be  laid  down  as  a 
general  rule,  that,  wherever  a  party  takes  by  assignment,  from  another, 
the  assignee  will  not  be  in  a  better  position  than  the  assignor :  and 
therefore,  where  the  Statute  of  Limitations  might  have  been  pleaded 
against  the  assignor,  it  may  be  equally  so  against  the  assignee,  whethi;r 
such  assignment  be  by  act  between  the  parties,  or  b}-  act  of  law. ^ 

It  is  to  be  remarked,  that  previousl}-  to  the  passing  of  the  statute 
3  &  4  Will.  IV.  c.  27,'  neither  the  21  Jac.  I.  c.  16,  nor  any  of  the 
other  statutes  for  the  limitation  of  actions,  applied  specifically  to  Courts 
of  Equity  :  though  those  Courts  have,  in  all  cases  where  legal  titles  and 
demands  were  the  subject  of  litigation,  held  themselves  bound  by  them, 
and,  in  respect  of  equitable  titles  and  demands,  have  been  influenced  in 
their  determination  by  analogy  to  them.''  The  first-mentioned 
statute  specifically  mentions  *  suits  in  Equity  amongst  the  ac-  *649 
tions  and  suits  to  be  limited  by  its  operation :  it  does  not,  how- 
ever, apply  to  an}'  suits  but  those  relating  to  real  property,  and  moneys 
charged  upon  land,  and  legacies.*  These  provisions  have  since  been 
extended  by  the  23  &  24  Vic.  c.  38  ^  to  the  case  of  claims  on  the  per- 
sonal estates  of  intestates.  The  statute  21  Jac.  I.  c.  16,  may  therefore 
still  be  insisted  upon,  by  way  of  plea,  in  all  cases  not  included  in  the 
3  &  4  Will.  IV.  c.  27,  and  the  23  &  24  Vic.  c.  38,  in  which  it  might 
before  have  been  pleaded.* 


1  Sturt  I'.  Mellish,  2  Atk.  G12.     In  Gcnl.  6  South  Sea  Company  r.  Wynion(l<ell,  3  P. 
Sts.  Mass.  c.  155,  §  9,  there  are  provisions  on  Wms.  143. 

tliis  subject.  0  Amended  by  7  Will.  IV.  &  1  Vic.  c.  23. 

2  Mercantile  Law  Amendment  Act,  1856  ''  See  ante,  p.  559. 

(19  &  20  Vic.  c.  97),  §  12.    This  section  i.s  not  1  See  §  40.     For  the  cases  on  this  section, 

retrospective.     Flood  v.  Patterson,  29  Bcav.  see  Siielford  R.  P.  Acts,  248-2G2;  Sugd.  R. 

295;  7  Jur.  N.  S.  •:!24.  P.  Acts,  120  el  seq. 

8  Joliffe  V.  Pitt  a  Vern.  694;  1 F^.  Ca.  Ab.  2  See  §  13. 

305,  pi.   11;  see  alsc    Lord  Eldon's  observa-  »  For  a  collection  of  cases  on  the  21  Jac. 

tions  in  Webster  i'.  Webster,  10  Ves.  93.  I.  c.  IG,  and  9  (ieo.  IV.  c.  14,  see  Siielford  R. 

4  Webster  I.'.  Webster,  uhisup.;  Story  I'>i.  P.  Acts,  283-310. 
PI.  §  753;  liurditt  v.  Gcw,  8  Pick.  108. 
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It  may  be  useful,  in  this  place,  to  point  out  the  cases  in  which  the 
Statute  of  Limitations  of  the  3  &  4  Will.  IV.  c.  27,  operates  as  a  bar  to 
suits  in  Equity.  By  the  24th  section,  all  suits  in  Equity  are  barred,  as 
against  persons  claiming  an}'  land  or  rent  (within  the  meaning  of  the 
definitions  contained  in  the  first  section  of  the  Act),  unless  within  the 
period  during  which,  by  vu'tue  of  the  provisions  thereinbefore  contained, 
they  might  have  made  an  entr}^  or  distress,  or  brought  an  action  to  re- 
cover the  same  respectively,  if  they  had  been  entitled  at  Law  to  such 
estate,  interest,  or  right,  as  they  claim  in  Equit}'.  This  right,  however, 
in  the  case  of  an  express  trust,  it  is  declared,  by  the  25th  section,  shall 
be  deemed  not  to  have  accrued  against  the  trustee,  or  those  claiming 
through  him,  until  the  actual  conveyance  to  a  purchaser  for  valuable 
consideration.  It  is  also  declared,  that  it  is  only  against  such  pur- 
chaser, and  am'  one  claiming  through  him,  that  the  right  shall  then 
be  deemed  to  have  accrued :  so  that,  as  between  the  trustee  and  the 
cestui  que  trust,  the  law  remains  the  same  as  it  did  before  the  statute.* 

It  is  also  declared,  by  the  26th  section,  that,  in  every  case  of  con- 
cealed fraud,  the  right  to  bring  a  suit  in  Equity  for  the  recovery  of  any 
land  or  rent,  shall  be  deemed  to  have  accrued  at,  and  not  before,  the 
time  at  which  such  fraud  has,  or  with  reasonable  diligence  might  have 
been  known  or  discovered."  It  also  provides,  that  nothing  in  that  sec- 
tion shall  enable  any  owner  of  lands  or  rents  to  have  a  suit  in  Equity 
for  the  recovery  of  such  lands  or  rents,  or  for  setting  aside  any  convey- 
ance of  such  lands  or  rents,  on  account  of  fraud,  against  an}-  bo7m  fide 
purchaser  for  valuable  consideration  who  has  not  assisted  in  the  com- 
mission of  such  fraud,  and  who,  at  the  time  that  he  made  the 
*650  purchase,  did  not  know,  *  and  had  no  reason  to  believe,  that 
any  such  fraud  had  been  committed  ;  and  the  27th  section  saves 
the  jurisdiction  of  Courts  of  Equity  on  the  ground  of  acquiescence.^ 

It  has  been  before  stated,  that,  previously  to  the  passing  of  the  Act 
now  under  consideration,  a  plea  of  the  Statute  of  Limitations,  21  Jac. 
I.  c.  16,  was  held  to  be  a  good  bar  to  a  bill  for  the  redemption  of  a 
mortgage,  if  the  mortgagee  had  been  in  possession  of  the  mortgaged 
premises  upwards  of  twenty  years  ;  ^  and,  indeed,  as  we  have  already 
seen,  demurrers  upon  that  ground  have  been  allowed.^  The  Courts, 
however,  permitted  the  redemption  of  mortgages,  if,  at  an}^  time  with- 
in the  period  of  twenty  years,  the  mortgagee  had  acknowledged  that 
the  estate  was  redeemable  property.  For  this  purpose,  a  positive  ac- 
knowledgment of  the  mortgage  was  not  required ;  but  any  act  on  the 
part  of  the  mortgagee,  or  of  any  one  claiming  under  him,  tending  to 

*  For  the  cases  on  §§  24,  25,  see  Shelford  6  Cole  v.  M'Glathry,  9  Greenl.  131;  ante, 

R.  P.  Acts,  211-214-2-22;  Sugd.  R.  P.  Acts,  645,  note. 

93  et  sea.     In  cases  of  equitable  waste,  see  i  For  the  cases  on  §§  26,  27,  see  Shelford 

Duke  of  r>eeds  v.  Ivirl  Amherst,  2  Phil.  117,  R.  P.  Acts,  222-227-229;  Sugd.  R.  P.  Acts, 

125  ;  10  Jur.  956  ;  and  as  to  the  Act  gcnerall  v,  98. 

Dixon  17.  Gavfere,  No.  1,  17  Ceav.  421;  Sugd.  2  Ld.  Red.  271;  Coop.  F.q.  PI.  254;  Beames 

R.  P.  Acts,  105 ;  see  Farnam  v.  Brooks,  9  Pick.  on  Pleas,  162 ;  Story  Eti.  PI.  757. 

212;  Cole  v.  M'Glathry,  9  Greenl.  131;  ante,  8  Ante,  p.  560. 
643,  note. 
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show  that  he  considered  the  mortgage  as  still  subsisting  (such  as  the 
keeping  of  accounts),  was  considered  as  suflicient  to  keep  alive  the  in- 
terest of  the  mortgagor ;  *  nor  was  it  necessary  that  tiu-  acknowledg- 
ment should  have  been  made  to  the  mortgagor,  or  to  one  claiming 
under  him  :  ajiy  act  by  which  the  existence  of  the  mortgage  was 
admitted,  even  in  transactions  with  a  third  party,  was  held  sullicicnt ; ' 
and  so  has  a  recital  in  a  will,  or  any  other  deliberate  instrument ; "  and 
even  a  parol  acknowledgment,  provided  it  was  clear  and  uniinpeadialilc, 
and  made  within  twenty  3'ears,  has  been  permitted  to  take  the  case  out 
of  the  bar  created  by  the  statute.''  The  statute  3  &  4  Will.  IV.  c.  27, 
§  28,  has,  however,  made  a  considerable  alteration  in  the  law,  in  this 
respect,  by  enacting,  that  where  a  mortgagee  shall  have  obtained  the 
possession  or  receipt  of  the  profits  of  an}'  land,  or  the  receipt  of  any 
rent  comprised  in  his  mortgage,  the  mortgagor,  or  any  person  claiming 
through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage,  but  within 
twent}-  years  next  after  the  time  at  which  the  mortgagee  obtained  such 
possession  or  receipt :  imlcss,  in  the  mean  time,  an  acknowledgment  of 
the  title  of  the  mortgagor,  or  of  his  right  of  i-ederaption,  shall  have  been 
given  to  the  mortgagor,  or  some  person  claiming  his  estate,  or  to  the 
agent  of  such  moi'tgagor  or  person,  in  writing,  signed  by  the  mort- 
gagee or  the  person  claiming  through  him  ;  and  in  such  case,  no 
such  suit  shall  be  brought  but  within  twenty  years  *  next  after  *G.51 
the  time  at  which  such  acknowdedgment,  or  the  last  of  such  ac- 
knowledgments, if  more  than  one,  was  given.  So  that,  according  to 
that  section  no  acknowledgment  will  take  a  suit  for  the  redemption  of  a 
mortgage  out  of  the  operation  of  the  Act,  unless  it  is  in  writing,  signed 
by  the  mortgagee,  or  the  person  claiming  through  him,  and  given  to 
the  mortgagor  himself,  or  to  the  person  claiming  the  estate,  or  the 
agent  of  such  mortgagor  or  person.^ 

The  same  section  then  proceeds  to  enact,  that  when  there  shall  be 
more  than  one  mortgagor,  or  more  than  one  person  claiming  through 
the  mortgagor  or  mortgagors,  the  acknowledgment,  if  given  to  any  of 
such  mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as  effectual 
as  if  the  same  had  been  given  to  all  of  them  ;  but  where  there  shall  be 
more  than  one  mortgagee,  or  more  than  one  person  claiming  the  estate 
and  interest  of  the  mortgagee  or  mortgagees,  such  acknowledgment, 
signed  by  one  or  more  of  such  mortgagees  or  persons,  shall  be  effectual 
only  as  against  the  party  or  parties  signing  the  same,  and  the  person  or 

*  Edsell  V.  Buchanan,  4  Bro.  C  C.  254,  1  The  acknowledgment  need  not  be  piven 

256  ;  2  Ves.  J.  84.  vnthin  twenty  years  after  the  ninrt;,'a;reo  has 

6  Hardv  V.  Reeves,  4  Ves.  466,  479;  Smart  entered  into"  possession.     Stanstiehl  i-.  Hob- 

V.  Hunt,  cited  ib.  478.  son,  3  De  G.,  M.  &  G.  620,  6-2(i ;    sec  also 

6  Ord  V.  Smith,  2  Eq.  Ca.  Ab.  600,  pi.  27;  Pendleton  v.  Kooth,  1  Giff.  35;  5  Jur^  N.  S. 
Perry  v.  Marston,  2  Bro.  C.  0. 397,  -399;  Hans-  840 ;  1  De  G.,  F.  &  J.  81 ;  G  .lur.  N.  S.  182 ; 
ard  'v.  Hardv,  18  Ves.  455,  459;  Price  v.  Sugd.  R.  P.  Acts,  113,  as  to  effecf  of  ac- 
Copner,  1  S.  "&  S.  347,  355.  knowledfpnent  by  tenant  in  tail  and  heir  oi 

7  R^ynorw.  Oastler,  6  Mad.  274;  "\A1iiting  the  mortgagee. 
V.  Whit  3,  2  Cox,  290,  295;  Perry  v.  Marston, 

ubi  s!//). 

623 


*652  PLEAS. 

persons  claiming  any  part  of  the  mortgage  money,  or  land,  or  rent,  by, 
from,  or  under  him  or  them,  and  any  person  or  persons  entitled  to  any 
estate  or  interest,  to  take  effect  after  or  in  defeasance  of  his  or  their 
estate  or  estates,  interest  or  interests  ;  ^  and  shall  not  operate  to  give 
to  a  mortgagor  or  mortgagors  a  right  to  redeem  the  mortgage,  as 
against  the  person  or  persons  entitled  to  an}-  other  undivided  or  divided 
part  of  the  mouc}',  or  land,  or  rent.  It  also  provides,  that  where  such 
of  the  mortgagees  or  persons  as  shall  have  given  an  acknowledgment, 
shall  be  entitled  to  a  di\dded  part  of  the  land  or  rent  comprised  in  the 
mortgage,  or  some  estate  or  interest  therein,  and  not  to  any  ascertained 
part  of  the  mortgage  monc}',  the  morgagor  or  mortgagors  shall  be  en- 
titled to  redeem  the  same  divided  part  of  the  laud  or  rent,  on  pa^-ment, 
with  interest,  of  the  part  of  the  mortgage  money  which  shall  bear  the 
same  proportion  to  the  whole  of  the  mortgage  money,  as  the  value  of 
such  divided  part  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole 
of  the  land  or  rent  comprised  in  the  mortgage.^ 

The  above  Act  not  only  limits  the  right  of  the  mortgagor  to  redeem, 
but  it  provides,  by  §  40,  against  the  mortgagee,  or  other 
*6o2  *  person  entitled  to  any  money  secured  b}^  mortgage,  judgment, 
or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or 
rent,  at  Law  or  in  Equity,  or  to  an}-  legacy,  bringing  an}'  action,  suit,  or 
other  proceeding  to  recover  such  monej',  but  Avithin  twenty  j'cars  next 
after  a  present  right  to  receive  the  same  shall  have  accrued  to  some  per- 
son capable  of  giving  a  discharge  for  or  release  of  the  same  :  unless,  in  the 
mean  time,  some  part  of  the  principal  money,  or  some  interest  thereon, 
shall  have  been  paid,  or  some  acknowledgment  of  the  right  thereto  shall 
have  been  given  in  writing,  signed  by  the  person  by  whom  the  same 
shall  be  payable  or  his  agent,  to  the  person  entitled  thereto  or  his  agent : 
in  which  case,  no  such  action,  suit  or  proceeding  can  be  brought  but 
within  twent}'  years  after  such  pa}-ment  or  acknowledgment,  or  the  last 
of  such  payments  or  acknowledgments,  if  more  than  one  was  given. ^ 

It  has  been  decided,  that  a  bill  of  foreclosure  is  a  suit  for  tlie  recovery 
of  the  estate,  and  not  of  the  money,  although  it  may  lead  to  the  pay- 
ment thereof;  and  that,  therefore,  this  section  of  the  statute  cannot  be 
pleaded  in  bar  to  such  a  suit.^ 

2  It  is  to  be  observed,  that  the  above  See  19  &  20  Vic.  c.  97,  §  10.  By  the  23  & 
clause  renders  the  acknowledgment  valid  24  Vic.  c.  38,  §  13,  a  provision  similar  to  §  40 
after  twenty  years,  not  only  against  the  per-  is  enacted  with  respect  to  the  case  of  claims, 
son  signinj^  the  same,  and  those  claiming  on  the  personal  estate  of  intestates.  For  the 
under,  or  in  privity  witli  him,  but  against  cases  on  §  40,  see  Shelford  R.  P.  Acts,  248- 
al!  others,  whether"  claiming  by  descent  or  202 ;  Sugd.  K.  P.  Acts,  119-151.  [See  al.so 
purcliase,    in  remainder   or   reversion;    and  Cadburv  y.  Smith,  L.  K.  9  Eq.  37.] 

that  there  is  no  saving  clause  in  tlie  Act  in  ^  wVixon  v.  Vize,  3  Dr.  &  War.  104,  120, 

favor  of  persons  under  disabilities,  such  as  121;  Sugd.  K.  P.  Acts,  121,  122;  see  contra, 

jnfancv,  coverture,  &c.  Dearman  v.   Wvche,   9  Sim.  570,  582;   see, 

3  For  the  cases  on  §  28,  see  Shelford  R.  also,  Searle  i;.  "Colt,  1  Y.  &  C.  C.  C.  .30; 
P.  Acts,  229-236;  Sugd.  R.  P.  Acts,  111-118;  Du  Vigier  v.  Lee,  2  Hare,  326,  3-34;  7  Jur. 
[Richardson  f.  Young,  L.  R.  10  Eq.  275.]  2^)9;    Sinclair    v.   Jackson,    17    Beav.    405. 

1  See  Cheever  v.  Perley,  11  Allen,  584.  [The  weight  of  American  authority  is  in  ac- 
Absence  beyond  the  seas,  and  imprisonment  cord  witli  the  text.  Bank  of  Metropolis  v. 
are  no  longer  disabilities  within  this  section.       Guttschlick,  14  Pet.  19,  32 ;  Heyer  v.  Pruyn, 
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Before  the  passing  of  the  3  &  4  Will.  IV.  c.  27,  it  had  Ix'on  rc- 
peatcdl}'  held,  that  the  Statute  of  Limitations  could  not  be  pleaded  to 
suits  for  tlie  recovery  of  legacies  :  although  the  Court,  afU-r  the  lapse 
of  a  gi'cat  time,  would,  under  ctertain  circumstances,  presume  payment.' 
It  is  now,  however,  provided  by  §  42,  that  no  interest  in  respect  of  any 
legacy  shall  be  recovered  but  within  six  years  next  after  the  same  shall 
have  become  due,  or  next  after  an  acknowledgment  of  the  same  shall 
have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed  by 
the  person  by  whom  the  same  was  payable,  or  his  agent.  In  tlie  easo 
of  PhiUipo  v.  Mannings  *  Lord  Cotteuham  considered  it  clear, 
that  a  sum  of  *  money,  which  had  been  bequeathed  by  a  testator,  *C5.'3 
upon  certain  trusts,  and  which  was  severed  from  the  personal 
estate  by  the  executor,  for  the  purpose  of  those  trusts,  ceased  to  bear 
the  character  of  a  legac}',  and  assumed  that  of  a  trust  fund,  as  soon  as 
it  was  severed  from  the  general  estate  ;  consequently,  he  decided,  that 
the  statute  did  not  bar  a  suit  to  recover  the  fund  from  the  executor.  It 
was  doubted  whether  the  Act,  in  any  case,  extended  to  legacies  not 
charged  upon  land  ;  ^  but  in  Sheppard  v.  Duke,'^  Sir  Lancelot  ShadwcU 
V.  C.  held,  that  it  applied  to  legacies  payable  out  of  personal  estate. 

The  Act  also  provides,  that  no  arrears  of  dower,  or  an}-  damages  on 
account  of  such  arrears,  shall  be  recovered  or  obtained  by  any  action  or 
suit,  for  a  longer  period  than  six  years  before  the  commencement  of 
such  action  or  si;it,  and  that  no  arrears  of  rent  or  of  interest  in  respect 
of  an\'  sum  of  money  charged  upon  or  payable  out  of  any  land  or  rent, 
or  in  respect  of  an}-  legacy,  or  any  damages  in  respect  of  such  arrears 
of  rent  or  interest,  shall  be  recovered  by  any  distress,  action,  or  suit, 
but  within  six  years  next  after  the  same  respectively  shall  have  become 
due,  or  next  after  an  acknowledgment  of  the  same  in  writing  shall  have 
been  given  to  the  person  entitled  thereto,  or  his  agent,  by  the  person 
by  whom  the  same  was  payable  or  his  agent."  It  is,  however,  provided, 
that  where  any  prior  mortgagee,  or  other  incumlirancer,  shall  have  been 
in  possession  of  any  land,  or  in  receipt  of  the  profits  thereof,  within  one 

7  Paige,  4G5;  Thaver  v.  Mann,  19  Pick.  535;  Paige,  574;  Kane  v.  Bloodgood,  7  John.  ('h. 

Earned  f.  Bamecl,"6  C.  E.  Green,  245  ;  Terrv  90;   Andrews   v.   Sparkhawk,  13   Pick.  3U'{. 

V.  Resell,  32  Ark.  478;  Harris  v.  Vaughn,  2  Though  the  Statute  of  Limitatinns  is  no  luir 

Tenn.  Ch.   483.     In  some  of    the  States,   a  to  a  legacy,  yet  the  (Jourt,  in  regard  to  very 

mortgage  is  treated  as  a  chose  in  action,   a  stale  demands,  will  adopt  the  ])rovisions  of 

mere  security  for  the  debt,  and  the  debt  being  the  statute,  in  the  exercise  of  their  discretion, 

barred,  the  lien  is  also.    Anderson  v.  Baxter,  Arden  v.  Ardcn,  1  John.  Ch.  313;  sec  Inby 

4  Oreg.  107;  Witherell  v.  AViberg,  4  Sawy.  v.  M'Crea,  4  Desaus.  422;  Wilson  v.  Kilcan- 

232;  Newman  r.  De  lyorimer,  19  Iowa,  244 ;  non,  4  Ilayw.  185;    Lindsay   i'.   Lindsay,    1 

McMillan  v.  Richards,  9  Cal.  409  ;  Bludworth  Desaus.  15 L     [Or  disallow  interest.     Thoni- 

t).  Take,  33  Cal.  264;  Moon  «;.  Trask,  7  Wis.  son  v.  Fjistwood,  2  App.   Cms.  215;    Uura 

512;  Russel  v.    Ely,   2  Black,  571).     And  it  Jane  y.  Ilagen,  10  Humph.  332.] 

seems,  an  action  on  the  mortgage  may  be  *  2  M.  c&  C  309,  314. 

barred  although  the  debt  be  not.     Eubanks  i  See  Sauzer  v.  De  Meyer,  2  Paige,  574. 

«.  Leveridge,  4  Sawy.  274.1  ^  9  Sim.  567,  569;  3  Jur.   168;   and  see 

3  Anon.,  Freem."  22,   PI.   20;    Parker  v.  Paget  «.  Foley,  2  Ring.  N.  C.  679. 

Ash,  1  Veni.  250;  Fotherl)v  v.  Hartridge,  2  8  3  &  4  Will.  IV.  c.  27,   §§  41,   42.     Ab- 

Vern.   21;    Wood    v.    Briaiit,    2   Atk.    521;  sence  beyond  the  seas  or  imprisonment  is  no 

Jones  V.  Turberville,  2  Ves.  J.  11,  13;  4  Bro.  hinger  adisability  within  these  sections.     W 

C.  C.  115;  cited  2  Ves.  J.  280;   Higgins  v.  &  20  Vic.  c.  97,  §  10. 
Crawfurd,  ib.  571;   Sauzer  v.  De  Meyer,  2 
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year  next  before  an  action  or  suit  shall  be  brought  b}'  any  person  en- 
titled to  a  subsequent  mortgage  or  other  incumbrance  on  the  same  land, 
the  person  entitled  to  such  subsequent  mortgage  or  incumbrance  may 
recover,  in  such  action  or  suit,  the  arrears  of  interest  which  shall  have 
become  due  during  the  whole  time  that  such  prior  mortgagee  or  incum- 
brancer was  in  such  possession  or  receipt  as  aforesaid,  although  such  time 
ma}'  have  exceeded  the  term  of  six  years.*  It  has  been  decided,  that 
§  42  does  not  apply  to  a  case  where  the  relation  of  trustee  and  cestui  que 
trust  has  existed,  between  the  person  in  possession  of  the  land,  and 
the  parties  entitled  to  the  legacies  and  annuities.^  A  testator, 
*654  *  by  charging  his  estate  with  the  payment  of  an  annuity,  does 
not  make  the  devisee  a  trustee  for  the  annuitant,  so  as  to  prevent 
the  operation  of  the  statute.^ 

Care  must  be  taken,  in  framing  a  plea  of  a  Statute  of  Limitations,  to 
set  up  the  pi'oper  statute.^  Thus,  in  all  cases  where  the  suit  relates  to 
a  debt  or  money  due  upon  simple  contract,  or  an  account,  the  statute 
of  21  Jac.  I.  c.  16,  should  be  pleaded  ;  where  the  subject-matter  of  the 
suit  is  land  or  rent,  or  the  redemption  of  a  mortgage,  or  where  it  relates 
to  the  recovery  of  the  principal  money  secured  on  mortgage,  judgment, 
or  lien,  or  otherwise  charged  upon  or  payable  out  of  land  or  rent,  at 
Law  or  in  Equity,  or  to  the  payment  of  a  legacy,  the  3  »fe  4  Will.  IV. 
c.  27,  must  be  pleaded.  And  this  statute  must  also  be  the  one  pleaded, 
where  the  suit  is  for  the  recovery  of  the  arrears  of  dower,  or  for  the 
arrears  of  rent,  or  interest  accrued  in  respect  of  any  charges  upon  land 
or  rent,  or  in  respect  of  any  legac}-.^ 

The  statute  of  3  &  4  Will.  IV.  c.  27,  also  contains  pro\'isions  for  the 
limitation  of  demands  by  ecclesiastical  or  eleemosynar}'^  corporations 
sole,*  and  of  suits  for  enforcing  the  right  of  presentation  to  any  church, 
vicarage,  or  other  ecclesiastical  benefice ;  ^  in  all  these  cases,  the  Act 
must  be  pleaded. 

*  On  this  section,  see  tlie  cases  of  Sinclair  See  the  form  of  such  a  plea,  Willis,  5G2;   2 

V.Jackson,  17  Beav.  405;  Elvy  v.  Norwood,  Eq.  Drafts.   113,   114.     In  setting  up  a  de- 

5  De  G.  &  Sm.  240 ;  16  Jur.  493 ;  Greenway  fence  under  a  public  statute,  it  is  not  neces- 
V.  Hronifield,  9  Hare,  201;  Holding  v.  Lane,  sarv,  eitiier  in  a  Court  of  Chancery  or  in  a 
3  Giff.  6(il;  8  Jur.  N.  S.  407;  /Je  Ashwell,  Court  of  Law,  that  the  pleader  should  set 
John.  112;  Round  v.  Bell,  30  Beav.  121;  7  forth  the  statute  in  his  plea,  or  that  he 
Jur.  N.  S.  1183;  Mason  v.  Broadbent,  33  should  allege  the  existence  of  a  statute  of 
Beav.  2)0;  Marshall  v.  Smith,  10  Jur.  N.  S.  which  the  Court  is  judicially  bound  to  take 
1174;  13  W.  K.  198,  V.  C.  S. ;  Edmunds  v.  notice.  It  is  sufhcient  for  "him  to  state  the 
Waugh,  L.  R.  1  Eq.  418;  12  Jur.  N.  S.  32(5,  facts  which  are  necessary  to  bring  the  case 
y.  C.  K. ;  and  see  Shelford,  R.  P.  Acts,  262-  within  the  ojieration  of  "the  statute;  and  to 
273;  Sugd.  R.  P.  Act«,  Hi),  136-151.  insist   that   upon  these  facts   the  i)laintiff'» 

5  Young  u.  Lord  Wateri)ark,  13  Sim.  204;  right  or  remedy  is  at  an  end.     The   Court 

6  Jur.  656;  on  app.  10  Jur.  1  ;  VVard  v.  Arch,  will  then  judicially  take  notice  of  tlie  exist- 
12  Sim.  472,  475;  Cox  «.  Dolman,  2  De  G.,  ence  of  the  statute  and  declare  its  legal 
M.  &  G.  592,  597;  Hunter  «.  Nockolds,  1  effect  upon  the  case  as  made  bv  the  pleadings. 
M'N.  &  G.  640-650;  Snow  v.  Booth,  8  De  Bogardus  v.  Trinity  Church',  4  Paige,  l'48, 
G.,  M.  &  G.  69;  2  K.  &  J.  132;  I.ewis  v.  197;  see  Salter  w.  lobias,  3  Paige,  338. 
DuiKtomlie,  29  Beav.  175;  7  Jur.  N.  S.  695;  8  As  to  suits  in  res])ect  of  an  intestate's 
Shaw  V.  Johnson,  1  Dr.  &  Sm.  412;  7  Jur.  personal  estate,  see  23  &  24  Vic.  cc.  38,  §  13. 
N.  S.  1005.                                                                        4  Sect.  29. 

1  Francis  v.  Grover,  5  Hare,  39,  49;    10  6  Sects.  30,  31,  32,  33.     For  the  case.s   on 

Jur.  280;  and  see  Hargreaves  v.  Michell,  0  §4  29-33,  see  Shelford  R.  P.  Acts,  230;  Sugd. 

Ma(L  326 ;  Jacfiuet  v.  Jaequet,  27  Beav.  332.  R.  P.  Acts,  152-154. 

^  [Graham  v.   Nelson,   5   Humph.   605.] 
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A  pica  of  a  Statute  of  Limitations  must  contain  sufnciont  afTirTnativo 
averments  to  bring  the  case  within  the  statute  i)l(\'ulc(l.'  Thus,  a  plea 
of  the  statute  21  Jac.  I.  e.  IC,  to  a  l)ill  for  a  debt,  must  aver,  besides 
reciting  the  statute,  that  the  debt  accrued  more  than  six  3'car8  before 
the  filing  of  the  bill ;  and  so,  where  a  demand  is  of  any  thing  executory, 
as  a  note  for  the  payment  of  an  annuity,  or  of  money  at  a  distant  period, 
or  b}'  instalments,  the  defendant  must  aver  that  the  cause  of  action 
has  not  accrued  within  six  ^ears :  because  the  statute  bars  only  what 
was  actually  due  six  years  before  the  action  brought.'  It  does  not 
appear,  however,  that  a  particular  form  of  words  is  necessar}-  in  such 
averments,  provided  those  made  use  of  are  sufficient  to  bring  the  case 
within  the  statute  ;  therefore,  where  the  plea,  instead  of  averring 
that  *the  mone}-  in  question  was  not  received  Avithin  the  last  six  *6o5 
years,  averred,  that  no  cause  of  action  accrued  within  that  time, 
it  was  held  sufficient.^ 

Whenever  an}'  matters  are  stated  in  the  bill  which  are  calculated  to 
take  the  case  out  of  the  statute,  these  must  be  met  by  negative  aver- 
ments.'^ Thus,  if  the  bill  charges  fraud,  the  plea  must  deny  the  fraud,' 
or  aver  that  the  fraud,  if  an}',  was  discovered  above  six  3'ears  before 
the  filing  of  the  bill.*  So,  if  the  bill  alleges,  that  the  fraud  was  not 
discovered  till  within  six  years  before  the  bill  was  filed,  the  plea  nnist 
aver  that  the  fraud  (if  an}-)  was  not  discovered  within  that  time.^  If, 
moreover,  the  defendant  is  interrogated  as  to  any  statements  in  the  bill 
which  allege  matter  ancillar}'  to,  or  afford  evidence  of  fiicts  directl}' 
negatived  by  the  plea,  such  statements  ought  to  be  met  1)}'  an  answer  in 
support  of  the  plea.^  Where  no  answer  is  required,  the  defendant  has 
been  allowed  to  .plead  the  statute  orall}'  at  the  hearing.'' 

The  Statute  of  Frauds  ®  may  be  pleaded  in  bar  to  a  suit  to  which 
the  provisions  of  that  Act  apply .^  Thus,  to  a  bill  for  a  discovery  and 
execution  of  a  trust,  the  statute,  with  an  averment  that  there  was  no 


6  See  Andrews  v.  Huckabee,  30  Ala.  143.  4,  M.  R. ;  but  see  Holding  v.  Barton,  1  Sin. 

For  forms  of  such  plea,  see  2  Van  Hey.  113,  &  G.  Ap.  25. 
114.  8  29  Car   II.  c.  3. 

■?  Ld.  Red.  271.  9  Ld.  Ked.  265;    Storv'Eq.   PI.  §  761  et 

1  Sutton  V.  Lord  Scarborough,  9  Ves.  71,  seg.  ;  Cozine  r.  Graham,  2  Paipe,  177  ;  Meach 
75.                                                  '  i:   Perry,  D.  Cliip.  182;  Thornton  v.  Henry, 

2  ylnfp,  pp.  60,5,  614.  2  Scam".  219;  Kinzie  v.  Penrose,  2  Srani. 
8  Bickncll  v.  Gough,  3  Afk.  558.  520.  The  defence  of  this  statute  must  he  in- 
4  Ld.   Red.  269;   South   Sea  Company  v.  sisted  on  by  answer,  or  the  defendant  must 

Wvmondscll,  3  P.  Wms.  14.J.  "  set   it   up  by  way  of  plea;  he  cannot  hy  de- 

■5  I/d'l. ;    Ld.  Red.  269  ;    Sutton   v.  Lord  niurrer   to  "the   bill   rely  on    the    Statute  of 

Scarborough,  9  Ves.  71,  75.  Frauds,  unless  it  clearly  appears,  on  the  face 

'i  Dearnian  v.   Wvche.  9  Sim.   570.   582;  of  the  hill,  that  the  agreement  is  within  the 

Foley  r.  Hill,  3  M.&"C   475,  480;  2  Jur.  440.  statute.     Swit/.et  v.   Skiles,  3  (lilman.   529. 

Rut  "where  the  plea  sets  up  the  Statute  of  Biit  when  it  does  so  appear  the  ohjectii.u  may 

Limitations  in  defence,  it  is  not  necessary  in  he  taken  hy  demurrer.     Walker  r.  Locke,  5 

such  plea  to  deny  a  new  promise  within"six  Cush.90:  see  Dudley  v  Bachelder.  53  Maine, 

years,  unless  the"  bill   alleges  such    promise;  403,    406;  Farnham   v.  Clements,  51    Maine, 

but  if  so  denied   in  the  plea  it  will   be  mere  426;  Cranston  r.  Smith,  6  R.  I.  231;  nul,;.  p. 

surplusage.      Davison    v.    Schennerhorn,    1  561,  [n.  2,  365.  n.  3.     See  as  to  the  duty  of  a 

Barb   Cli   480.  personal  representative  to  set  up  the  statute. 

0  Lincoln  v.  Wright,  4  De  G   &  J.  16;  5  Jte  Garratt,  18  W.  R.  684.]     For  forms  of 

Jur.  N.  S.  1142;  Snead  v.  Green,  8  Jur.  N.  S.  such  plea,  see  2  Van  Hey.  107,  112. 

G27 


*656  PLEAS. 

declaration  of  the  trust  in  writing,  ma}'  bo  pleaded :  ^°  though,  in  the 
case  cited,  the  plea  was  overruled  by  an  answer  admitting  in  effect  the 
trust."  To  a  bill  for  the  specific  performance  of  an  agreement,  the 
same  statute,  with  an  averment  that  there  was  no  agreement  in  writing 
signed  b}'  the  parties,  has  also  been  pleaded. ^^  The  Statute  of  Frauds 
may  also  be  pleaded  to  a  bill  to  enforce  a  parol  variation  of  a 
*656  written  contract,  unless  *  the  variation  is  such  as  amounts  to  a 
mere  waiver  of  a  term  in  the  agreement :  such  as  the  time  fo' 
the  commencement  of  a  lease. ^ 

A  plea  of  this  sort  must  contain  an  averment,  that  there  was  no 
declaration  of  trust  or  agreement  in  writing,  duly  signed ;  ^  and  where 
there  are  an}'  equitable  facts  alleged,  which  ma}'  have  the  effect  of  tak- 
ing the  case  out  of  the  operation  of  the  statute,  they  must  be  met  by 
negative  averments  in  the  plea,'  and  must  also,  if  interrogated  to,  be 
denied,  by  answer  in  support  of  the  plea.*  This  proposition  appears 
to  be  strictly  in  conformity  with  the  principles  before  laid  down,^  as 
well  as  with  the  existing  authorities.  It  is  right,  however,  to  state, 
that  iu  Lord  Redesdale's  treatise,®  his  Lordship  mentions  it  as  a  posi- 
tion which  was  formerly'  considered  to  be  well  founded,  but  which  the 
decision  of  the  Court,  in  one  case,''  had  rendered  it  impossible  now  to 
sustain ;  and  it  cannot  be  denied,  that  the  point  is  one  of  considerable 
difficult}' ;  and  as  it  is  now  placed  beyond  all  doubt  that  the  benefit  of 
the  statute  may  be  had,  if  insisted  on  by  answer,  although  a  parol 
agreement  be  admitted,^  there  can  be  little  use  in  pleading  it  in  bar : 
at  least  to  bills  seeking  the  specific  performance  of  a  contract. 

AVith  respect  to  bills  relating  to  trusts,  where  there  is  no  declaration 
of  trust  in  writing,  it  seems  that  there  is  some  doubt  whether  the  rule 
which  has  been  applied  to  parol  agreements,  namely,  that,  although  the 
defendant  confesses  them  by  his  answer,  yet,  if  he  insists  on  the  pro- 
tection of  the  statute,  no  decree  can  be  made  merely  on  the  gi'ound  of 
that  confession,  will  be  extended  to  the  confession  of  a  trust  by  answer. 
In  such  cases,  therefore,  the  safest  course  will  be  to  meet  the  case 
made  by  the  bill  by  a  plea  of  the  statute,  negativing  any  matter  charged 

If*  Cottington  v.  Fletcher,  2  Atk.  155.  ^  As  to  negative  averments,  see  ante,  pp. 

11  Ld.   Red.   265;    see   Dean  v.   Dean,    1       605,  614. 

Stockt.  (N.  J.)  425.     If  the  Court  can  exe-  *  Coop.   Eq.  PI.  256;   Beames  on  Pleas, 

cute  the  trust  from  the  admissions  made  by  172;  and  for  form  of  such  plea,  see  2  Van 

the  answer,  so  that  the  plaintiff  is  not  undeV  He_v.  107;  see  also  Denys  v.  Locock,  3  M.  & 

the  necessity  of  resorting  to  parol  proof  of  C.  205,  2-34;  1  Jur.  605;  Dearman  v.  Wyche, 

rh'^  trust,  to'entitlc  him  to  relief,  such  admis-  9  Sim.  570,  582. 

sions  will  exclude  the  defendant   from  the  ^  Antey  pp.  613,  614. 

benefit  of  the  statute,  if  not  insisted  on  in  ^  Ld.  Red.  268. 

tlue  answer.     Dean  v.  Dean,  uhi  sup.  ''  Whitbread  v.  Brockhurst,  1  Bro.  C.  C. 

12  lb.  266;  Musspll  v.  Cooke,  Prec.  in  Ch.  404,  410;  2  V.  &  B.  153,  n. 

5.33;    Child  v.  Godolphin,  1   Dick.    -39,   42;  8  \a.  Red.267;  Moore  v.  Edwards,  4  Ves. 

S.  C.  nom.  Child  v.  Comber,  3  Swanst.  423,  23;  Cooth  v.  Jackson,  6  Ves.  17;  Blagden  v. 

n.;   Hawkins   v.  Holmes,  1  P.   Wms.   770;  Bradbear,  12  Ves.  466,  471;  Rowe  v.  Teed, 

Clerk  V.   Wright,  1   Atk.   12;  Story  Eq.  PI.  15  Ves.  375;  Jackson  v.  Oglander,  2  H.  & 

§  071;  Stevens  v.  Cooper,  1   .John.'  Ch.  425.  M.  465.     As  to  the  mode  of  insisting  on  the 

For  form  of  such  plea,  see  2  Van  Hey.  112.  statute  bv  answer,  see  Skinner  v.  M'Douall, 

1  Jordan  v.  Sawkins,  1  Ves.  J.  402.  2  De  G.  &  Sm.  265;  12  Jur.  741. 

2  Ld.  Red.  206. 
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Dy  the  bill  which  may  avoid  the  bar  :  generally  by  way  of  averment  in 
the  plea,  and  particularly  and  precisely  by  way  of  answer  in  supi)<)rt  of 
the  plea,  if  discover}'  is  required  as  to  such  matter.''' 

It  sliould  be  added,  that  if  a  defendant,  in  an  answer,  admits  the 
agreement,  and  does  not  claim  the  benefit  of  the  statute,  he  will  bi'  con- 
sidered to  have  waived  it,  and  he  cannot  afterwards  be  allowed  Ui  in- 
sist on  it,  although  he  claims  it  by  answer  to  the  bill,  when 
amended. ^°  Where  no  answer  was  required,  *  the  defendant  *r,rn 
has  been  allowed  to  plead  the  statute  orally  at  the  hearing ;  * 
and  if  the  defendant  denies,  or  does  not  admit,  the  agreement,  the 
plaintiff  must  prove  that  it  can  be  enforced.^ 

Before  quitting  the  subject  of  the  Statute  of  Frauds,  it  should  Ix; 
observed,  that  the  Court  will  not  allow  a  party  to  avail  himself  of  the 
Statute  of  Frauds  for  the  purpose  of  committing  a  fraud  ;  ^  and,  there- 
fore, where  a  mere  mortgage  was  contemplated,  and  an  absolute  con- 
veyance was  made  by  one,  with  the  intention  of  a  defeasance  being 
executed  by  another,  which  was  never  carried  into  effect,  the  Court 
refused  to  allow  a  defendant  to  avail  himself  of  the  Statute  of  Frauds, 
to  protect  him  in  the  enjo3'ment  of  the  estate  under  the  conveyance.* 
And  so,  where  an  heir-at-law  filed  a  bill  against  a  devisee,  alleging  that 
the  devise  was  upon  a  secret  trust,  for  a  charitable  purpose,  contrary  to 
the  statute  9  Geo.  II.  c.  36,  a  plea  of  the  Statute  of  Frauds  was  over- 
ruled.^ And  the  Court  will  never  permit  a  part}'  to  protect  himself,  by 
a  plea  of  the  statute,  from  discovering  whether  a  devise  was  obtained 
or  prevented  by  the  undertaking  of  the  devisee  or  heir  to  do  certain  acts 
in  favor  of  individuals.® 

It  is  to  be  observed  here,  that  sales  conducted  under  a  decree  or  order 
of  the  Court,  are  not  within  the  Statute  of  Frauds.'' 

The  above  statutes,  namely,  those  for  the  limitation  of  actions  and 
suits,  and  for  the  prevention  of  frauds  and  perjuries,  have  been  the  object 

9  Ld.  Red.  268;  see  Beames  on  Pleas,  179  Pro.  C.  C.  (Perkins's  ed.)  566.  567,  note  (e); 

et  seq.  Van  Duvne  r.  Vreeland,  1  Peaslev,  142;  S.  C. 

10  Beames  on  Pleas,  178,  and  notes;  Skin-  3  Stockt.  370;  Dean  v.  Dean,  1  Stockt.  425; 

ner  v.  M'Douall,  2  De  G.  &  Sm.  265;  12  Jur.  Ashmore  v.  Evans,  3  Stockt.  151. 
741;  Baskett  v.   Cafe,  4  De  G.  &  Sm.  388;  i  Lincoln  v.  AY  right,  4  De  G.  &  J.  16;  5 

Ridgwav    V.  Wharton,  3    De   G.,   M.  &  G.  Jur.  N.  S.  1142;  Snead  v.  (Jreen,  8  .lur.  N.  S. 

677,  691  ;  Jackson  v.  Oglander,  2  H.  &  M.  4,  M.  R.;    S.   C.  mmi.   Green  v.   Sncad.  .30 

465.     It  is  now  settled,  that  a  party,  who  ad-  Bcav.  231;  but  see  Holding  v.  Barton,  1  Sm. 

mits  a  parol  agreement  by  answer,  may  never-  &  G.  Ap.  25. 

theless  have  the  benefit  of  the  statute,  if  he,  2  Ridgway  v.  Wharton,  M  sup. 

by  his  answer,  pravs  the  benefit  of  it.     If  he  °  Story  Eq.  PI.  §  767. 

does  not  thus  insfst  on   the  benefit  of  the  *  Dixon  v.  Parker,  2  Yes.  S.  219,  224. 

statute,   he   must  be   taken   to   renounce   it.  ^  Stickland  t^.  Aldridge.  9  Yes.  516. 

Woods  V.  Dike,  11  Ohio,  455;  2  Story  Eq.  6  lb.  519;  Story  \-a\.  PI.  §  708:  Chamher- 

Jur.  §§  755-758;  Flagg  v.  Mann,  2  Surnner,  lain  v.  Ager,  2  V.  &  B.  259;  see  also  Burrow 

528,    529;   Newton   v.    Swasev,   8  N.  H.  9;  r.  Greennugh,  3  Sumner's  Yes.  1.V2.  note  (^i); 

Thompson  v.  Todd,  1  Peters  C.  C.  388;  Tal-  1  Story  E(|.  Jur.  §  256:  2  id.  §  781;  Guaila- 

botv.  Bowen,  1  Marsh.  437;  Rowton  i'.  Row-  her  v.  Guallaher,  5  Watts.  200. 
ton,  1  Hen.  &  M.  91;  Steams  v.  Hubbard,  '  Atfornev-General  v.  Day,  1  Yes.  S.  218, 

8  Greenl.  320;  Storv  Eq.  PI.  §  763;  Ontario  221;    Blagden    v.    Bradbear,     12Ves.   466. 

Bank  v.  Root,  3  Paige,  478;  Cozine  v.  Gra-  472.     [So  <if  execution  sales.     Nichol  v.  Rid- 

ham,   2  Paige^   177;    Thornton   ».   Henry,  2  ley,    5    Yerg.    63.      And   see    Dromgoole   p. 

Scam.  219;  Moore  v.  Edwards,  4  Sumner's  Spence,  1  Meniph.  L.J.  159.J 
Yes.  23,   note  (a);  Whitchurch  v.   Bevis    2 
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of  particular  attention  in  the  preceding  pages,  because  they  are  those 
which  have  been  mos^"  frequently  the  subject  of  discussion  before  the 
Court ,  but  any  other  public  statute,  wMch  may  be  a  bar  to  the  demands 
of  the  plaintiff,  may  be  taken  advantage  of  by  a  plea,  containing  the 
averments  necessary  to  bring  the  case  of  the  defendant  within  the  stat- 
ute, and  to  avoid  any  equit}^  which  may  be  set  up  against  the  bar 
*658  which  the  statute  creates.*  *Thus,  in  Hitchens  v.  Lander ^^  the 
statute  32  Hen.  VIII.  c.  9,  against  bu3'ing  and  selling  pretended 
titles,  was  pleaded,  and  the  plea  allowed.  And  so,  where  a  bill  was 
filed  against  a  bankrupt,  in  respect  of  a  demand  occurring  before  his 
bankruptcy,  the  5  Geo.  II.  c.  30,^  was  pleaded,  and  the  plea  allowed.' 
And  so,  it  has  been  held,  that  where  a  mortgagee  of  an  advowson  ap- 
pears and  presents  to  the  Church,  which  he  is  not  entitled  to  do  before 
foreclosure,  a  bill  by  the  mortgagor,  seeking  to  compel  a  I'esignation, 
must  be  brought  within  six  months  after  the  death  of  the  late  incum- 
bent:  being  the  period  within  which,  b^'  the  Statute  of  Westminster  2,* 
a  quare  impedlt  must  be  brought.^ 

A  private  or  local  statute  ma}^  also  be  pleaded  in  the  same  manner  ; 
thus,  to  a  bill  impeaching  a  sale  of  land  in  the  fens,  by  the  conservators 
under  the  statute  for  draining  the  fens,  the  defendant  pleaded  the  stat- 
ute, and  that  the  sale  was  made  within  and  according  to  the  statute, 
and  the  plea  was  allowed.®  It  is  to  be  observed,  that  a  plea  of  a  pri- 
vate Act  of  Parliament  must  state  the  Act,  or  at  least  so  much  of  it  as 
relates  to  the  matter  insisted  upon  ;  and  it  seems  that,  although  an  Act, 
which  is  in  its  nature  private  or  local,  contains  a  clause  directing  that 
it  shall  be  recognized  in  Courts  as  a  public  Act,  such  a  clause  will  not 
dispense  with  the  necessity  of  setting  the  Act  out.' 

A  plea  of  a  statute  must  be  put  in  upon  oath  ;  for,  although  the  stat- 
ute itself  is  matter  of  record,  the  averments  necessary  to  bring  the  case 
within  it  are  matters  in  pais,  which  must  be  supported  by  the  oath  of 
the  party.* 

2.  We  come  now  to  the  consideration  of  those  pleas  in  bar  which 

8  Ld.  Red.  274.     Of  this  nature  are  2  &  3  2  V.  &  B.  354,  357.    For  form  of  plea  under 

W.  IV.  c.  71;  3  &  4  W.  IV.  c.  42;  as  to  §  5  this  statute,  see  Beames  on  Pleas,  3-33. 
of  which  last  Act,  see  Moodie  v.  Bannister,  4  2  Repealed  bv  6  Geo.  IV.  c.  16;  see  now 

Drew.   432,   5   .Jur.  N.  S.   402;    Roddam  v.  12  &  13  Vic.  c.  106;  24  &  25  Vic.  c.  134. 
Morley,  1  Do  G.  &  J.  1 ;  3  Jur.  N.  S.  449;  2  3  De   Tastet  v.    Sharpe,   3  Mad.  51,   60. 

id.  805;  2  K.  &  .T.  336,  and  cases  collected  in  For  form  of  plea  of  Bankruptc}-,  see  2  Van 

Sheiford  R.  P.  Acts,   279-281;  Sugd.  R.  P.  Hej'.  96;  and  as  to  such  a  plea",  see  ante,  p. 

Acts,  149.     [Dickinson  v.  Teasdale,  1  De  G.,  631. 
.J.  &  S.  52;  Coope  v.  Cresswell,  L.  R.  2  Ch.  *  13  Ed.  I.  c.  5. 

App.  112J     In  regard  to  the  plea  of   Usury,  5  Gardiner  v.   Griffith,   2  P.   Wms.  405; 

see  New  Orleans,  G.  L.  &  B.  Co.  v.  Dudlev,  cited  Atk.  559. 

8   Paige,  4.52;  Dyer  1;.  Lincoln,  11  Vt.  300;  6  Brown  v.  Hamond,  2  Cha.  Ca.  249. 

Lane  v.   F^llzev,  4  Hen.  &  M.   504;  S.  C.  6  ^  Nabob  of  Arcot  «.  Kast  India  Company, 

Rand.  661;   Chambers    v.  Chambers,  4  Gill  3  Bro.  C.  C.  292,  308 ;  Nabob  of  the  Carnatic 

&  J.  420;  Shed  v.  Garfield,  5  Vt.  39;  Vroom  v.  East  India  Company,  1  Ves.  J.  371,  393; 

V.  Ditmas,  4  Paige,  526;  New  Jersey  Patent  Bailey  v.  Birkenhead  Railway  Company,  12 

Tanning  Co.  v.  Turner,  1  McCarter  (N.  J.),  Beav.  433,  443;    14  Jur.  119";   see  13  &  14 

226,  229;    Curtis  v.    Master,    11   Paige,    15;  Vic.  c.  21. 
Rowe  V.  Phillips,  2  Sandf.  Ch.  14.  »  Wall  v.  Stubbs,  2  V.  &  B.  354,  357;  1 

1  G.  Coop.  34,  38;  see  also  Wallr.  Stubbs,  Smith,  Ch.  Pr.  (2d  Am.  ed)  232. 
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consist  of  matters  recorded,  or  as  of  record  in  tlic  Court  itself,  or 
some  other  Court  of  Equity,  or  in  some  Court  not  a  Court  of 
Equity." 

*A  decree  or  order  of  the  Court,  by  whicli  the  rights  of  tin;  •059 
parties  have  been  determined,  or  another  1)111  for  the  same  matter 
dismissed,  may  be  pleaded  to  a  new  bill  I'or  the  same  matter ;  ^  and  this, 
even  if  the  party  briiiiring  the  new  bill  were  an  infant  at  the  time  of  tho 
former  decree :  for  a  decree  enrolled  can  only  be  altered  upon  a  bill  of 
review.'^ 

By  the  original  practice  of  the  Court,  a  decree  or  order  dismissing  a 
former  bill  for  the  same  matter  could  only  be  pleaded  in  bar  to  a  new 
bill,  where  the  dismission  had  been  upon  the  hearing: »  for  a  dismissal 
was  a  bar  only,  where  the  Court  had  determined  that  the  plaintiff  had 
uo  title  to  the  relief  sought  by  his  bill.  It  was  not,  however,  necessary, 
in  order  to  entitle  a  defendant  to  plead  a  former  suit  and  decree  of  dis- 
missal, that  the  decree  should  have  been  made  upon  discussion  of  the 
merits  :  if  the  dismissal  had  been  merely  for  want  of  evidence,  the 
decree  would  have  been  equally  a  bar  to  another  suit.'*  Under  the  pres- 
ent practice,  if  the  plaintiff,  after  the  cause  is  set  down  to  be  heard, 
causes  the  bill  to  be  dismissed  on  his  own  application,  or  if  the  cause  is 
called  on  to  be  heard  in  Court,  and  the  plaintiff  makes  default,  and  by 
reason  thereof  the  bill  is  dismissed,  such  dismissal,  imless  the  Court 
otherwise  orders,  is  equivalent  to  a  dismissal  on  the  merits,  and  may  be 
pleaded  in  bar  to  another  suit  for  the  same  matter.^  Under  the  old 
practice,  an  order  dismissing  a  bill  upon  an  election  by  the  plaintiff  to 
proceed  at  Law,®  or  for  want  of  prosecution,''  was  not  a  bar  to  another 
bill :  and  it  does  not  seem  that,  in  these  cases,  the  Order  above  stated 
has  affected  the  practice. 

9  Ld.  Red.  2-36,  237.     If  a  former  decree  how  far  the  dismissal  of  a  bill,  by  a  plaintiff 

is  relied  upon,  it  must  be  duly  pleaded.    Gal-  suing  on  behalf  of  himself  and  others,  is  a 

loway  V.  Hamilton,  1  Dana,   575;  Ferguson  bar   to  another  suit  by  persons  havinif  the 

V.  Miller,  5  Ohio,  459.     Or  it  may  be  set  up  same  interest,  see  Banter  «.  Walters,  8  Bcav. 

in  the  answer.     White  v.  Bank  of  U.  States,  92,  97;  9  Jur.  73  ;  and  ante,  pp.  239,  240.    One 

6  Ohio,  528;  S.  P.  Strader  v.  Byrd,  7  Ohio,  assignee  of  a  bankrupt  may  plead  tlie  allow- 

184.  ance  of  a  demurrer  by  one  of  his  co-assignees 

1  Barker  u.  Belknap,  39  Vt.  168.  A. bill  to  the  same  bill.  Tarleton  r.  Hornby,  1  Y.  & 
regularly  dismissed  upon  the  merits,  wliere  C.  ICx.  333,  336.  [A  decree  in  favor  of  the 
the  matter  has  been  passed  upon,  and  the  validity  of  a  conveyance,  made  in  a  suit  be- 
dismissal  is  not  without  prejudice,  may  be  twecn  the  grantor  and  grantee,  will  not  bind 
pleaded  in  bar  of  a  new  bill  for  the  same  the  assignee  in  bankruptcy  of  the  grantor, 
matter.  Perine  v.  Dunn,  4  John.  Ch.  142;  upon  a  bill  filed  by  him  to  set  aside  the  con- 
see  Neafie  v.  Neafie,  7  John.  Ch.  1 ;  Story  veyance  for  fraud.  Humes  v.  Scruggs,  94 
Eq.  PI.  §  793 ;  Wilcox  v.  Badger,  6  Ohio,  U.  S.  22.1 
406  ;  French  v.  French,  8  Ohio,  214  ;  Jenkins  2  Ld.  Red.  237. 
V.  Eldredge,  3  Story,  299 ;  Davis  v.  Hall,  4  3  J/>.  238. 

Jones  Etj.  (N.  C.)301;  Mick les  v.  Thayer,  14  *  Jones  v.  Nixon,  Younge,  359;  ante,  p. 

Allen,  121,  122 ;  Yoote  v.  Gibbs,  1  Gray.  412 ;  632. 

post,  ^^  General  nature  of  decrees  and  orders.'"  ^  Order    XXHT.   13.      See   Cummins    v, 

[And  such  a  dismissal  on  the  merits  may  be  Bennett,   8  Paige,   79 ;  Sears  v.  Jackson,  3 

taken  advantage  of  on  demurrer,  if  the  fact  Stockt.  (N.  J.)  45;  Burnbly  v.  Stainton,  24 

appear  on  the  face  of  the  bill.     Knight  v.  Ala.  712. 

Atkisson,  2  Tenn.  Ch.  384.]     Such  a  decree  •'  Countess    of    Plymouth    v.    Bladon,   2 

is  conclusive  against  a  new  bill,  though  ren-  Vern.  (12  ;  ante,  p.  633  ;  post,  Chap.  XIX.  §  4, 

dered  in  another  State,     how  v.  Mussev,  41  Election. 

Vt.  393;  see  Brown  v.  Lexington  and  Dan-  T  Ld.  Red.  233;  Braudlvn  v.  Ord,  1  Atk. 

■v-ille  R.R.  Co.,  2  Beasley  (N.  J.),  191.    For  571. 
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A  decree  cannot  be  pleaded  in  bar  of  a  new  bill,  unless  it  is  for  the 
same  matter  as  the  bill  to  which  it  is  pleaded  ;  ^  therefore,  a  decree  in  a 
former  suit,  for  an  account  of  tithes,  could  not  have  been  pleaded 
*6G0  to  a  bill  for  the  tithes  of  an}-  subsequent  year.^  It  *  must  also  be 
conclusive  of  the  rights  of  the  plaintiffs  in  the  bUl  to  which  it  is 
pleaded,  or  of  those  under  whom  they  claim  ;  therefore,  a  decree  against 
a  mortgagor  and  order  of  foreclosure  enrolled,  will  not  be  deemed  a  bar 
to  a  bill  by  intervening  incumbrancers  to  redeem,  although  the  mort- 
gagee had  no  notice  of  their  incumbrances.^  It  must  also  be  as  bene- 
ilcial  to  the  plaintiff'  as  that  which  might  be  obtained  in  the  second 
suit.^ 

The  decree  must  also  be  in  its  nature  final,  or  afterwards  made  so  by 
order,  or  it  will  not  be  a  bar ;  ^  therefore,  a  decree  for  an  account  of 
principal  and  interest  due  on  a  mortgage,  and  for  a  foreclosure  in  case 
of  non-pa3-ment,  cannot  be  pleaded  to  a  bill  to  redeem,  unless  there 
has  been  a  final  order  of  foreclosure.* 

A  plea  of  a  decree  founded  on  a  particular  deed,  which  it  is  the 
object  of  the  second  suit  to  set  aside,  on  the  ground  of  fraud  discovered 
since  the  decree  made,  would  not  be  good.^  If,  however,  a  bill  is 
brought  to  impeach  a  decree,  on  the  ground  of  fraud  used  in  obtaining 
it  (which  may  be  done  without  the  previous  leave  of  the  Court),  the 
decree  ma}'  be  pleaded  in  bar  of  the  suit,  with  averments,  negativing 
the  charges  of  fraud,  and  (if  interrogated)  supported  b}'  an  answer  fully 
denying  them.®  It  is  presumed  also,  that,  even  in  the  case  last  put,  of 
a  biU  to  impeach  the  deed  upon  which  a  decree  has  been  founded,  a  plea 
of  the  decree,  supported  by  similar  averments  and  answers,  would  be 
good. 

A  decree  must  be  signed  and  enrolled,  or  it  cannot  be  taken  advan- 
tage of  by  plea : '  though  it  may  be  insisted  upon  by  way  of  answer.' 
Although  a  decree  not  signed  and  enrolled  cannot  be  pleaded  directly 
in  bar  of  the  suit,  it  seems  that  it  may  be  pleaded  to  show  that  the  bill 
has  been  exhibited  contrary  to  the  usual  course  of  the  Court,  and  ought 


8  See  Neafie  v.  Neafie,  7  John.  Ch.  1; 
Lyon  V.  Tallmadge,  14  John.  501;  Menucle 
V.  Delaire,  3  Uesaus.  44. 

9  Minor  Canons  of  St.  Paul's  v.  Crickett, 
Wriglitw.  30.  [So  where  the  suit  was  upon 
a  similar,  but  not  the  same  demand,  the  first 
suit  being  on  coupons  of  county  bonds,  and 
the  second  upon  different  coupons  of  the  same 
bonds.  Cromwell  v.  County  of  Sac,  94  U. 
S.  351.  And  see  Russell  v.  Place,  94  U.  S. 
606 ;  Stark  v.  Starr,  94  U.  S.  645 ;  Boyd  v. 
Alabama,  94  U.  S.  645.] 

1  JMorret  v.  Westerne,  2  Vern.  663;  see 
ante,  p.  277  ;  Ld.  Red.  238 ;  and  see  Attorney- 
General  V.  Sidney  Sussex  College,  Cam- 
bridge, 34  Ik'av.  654 ;  [Davis  v.  Angel,  4  De 
G.,  F.  &  J.  .531.] 

■^  Pick  ford  v.  Hunter,  5  Sim.  122,  129; 
Rattenbury  v.  Fenton,  C.  P.  Coop.  t.  Brough. 
60. 


3  Ld.  Red.  237;  see  Neafie  v.  Neafie,  7 
John.  Ch.  1 ;  Story  Eq.  PI.  §  791. 

4  Senhouse  r.  Earl,  2  Ves.  S.  450. 

5  Wing  I?.  Wing,  2  Eq.  Ca.  Ab.  71,  pi.  13. 

6  Ld.  Red.  239 ;  Storv  Eq.  PI.  §  794. 

7  Anon.,  3  Atk.  809^  Kinsey  v.  Kinsey, 
2  Ves.  S.  577 ;  but  see  Pearse  v.  Dobinsoh, 
L.  R.  1  Eq.  241,  V.  C.  K. ;  [L.  R.  3  Ch. 
App.  l.j 

«  Ibid. ;  Charles  v.  Rowlev,  2  Bro.  P.  C 
ed.  Toml.  485;  Story  Eq.  Pl."§  790;  Davouo 
V.  Fanning,  4  John.  Ch.  199.  It  will  not  be 
allowed  on  the  hearing  unless  set  up  in  the 
answer,  or  (if  enrolled)  pleaded.  Lyon  v. 
Tallmadge,  14  John.  501.  A  prayer  in  the 
answer  fliat  the  pleadings  and  proofs,  in  a 
former  suit,  may  be  made  a  part  of  the  cause, 
does  not  present  the  decree  ;  and  although  it 
be  copied  in  tlie  transcript,  it  will  not  bo 
regarded.  Gallowav  v.  Hamilton,  1  Dana, 
576. 
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not,  therefore,  to  be  proceeded  upon  ; "  fur,  iC  tliL'  ck-ercc  hud  uppfatLd 
upon  the  face  of  the  bill,  the  defendant  might  have  demurred:"  a 
decree  not  signed  and  enrolled  being  to  be  altered  onl}-  ui^on  n-hcar- 
ing,  as  a  decree  signed  and  enrolled  can  be  altered  only  upon  a  bill  of 
review." 

*  As  a  plea  of  this  kind  proceeds  upon  the  gnjund  that  the  •G61 
same  matter  was  in  issue  in  the  former  suit,  and  as  every  plea 
that  is  set  up  as  a  bar  must  be  ad  idem,^  the  plea  should  set  forth  so 
much  of  the  former  bill  and  answer  as  will  suffice  to  show  that  the 
same  point  was  then  in  issue,  and  should  aver  that  the  allegations  as  to 
the  title  to  relief  were  the  same  in  the  second  l)ill  as  in  the  first ;  ^  and, 
therefore,  where  the  defendant  pleaded  only  that  a  bill  was  brought  for 
an  account  and  a  decree  made,  Lord  Hardwicke  considered  the  plea  as 
defective.^  Where  the  bill  seeks  to  impeach  the  decree  on  the  ground 
of  fraud,  the  alleged  fraud  must,  as  we  have  seen,  be  negatived  by 
averments  in  the  plea,  supported  by  an  answer  fully  denying  the  cir- 
cumstances of  fraud  as  to  which  the  defendant  is  interrogated.''  But 
as  the  averments  negativing  the  charges  of  fraud  are  used  merely  to  put 
the  fact  of  fraud,  as  alleged  by  the  bill,  in  issue  by  the  plea,  they  may  be 
expressed  in  the  most  general  terms,  provided  such  terms  are  sufficient 
to  put  the  allegations  of  the  bill  fully  in  issue.  The  answer,  however, 
must  be  so  full  as  to  leave  no  doubt  on  the  mind  of  the  Court  tiiat,  if  not 
controverted  by  evidence  on  the  part  of  the  plaintiff,  the  fact  of  fraud 
could  not  be  established.^ 

In  the  case  of  a  plea  of  a  former  decree,  the  plaintiff  should  obtain 
an  order,  on  motion  or  petition  of  course,  for  an  inquiry  as  to  the  truth 
thereof; "  and  if  the  fact  is  certified  to  be  true,  the  bill  will  be  dis- 
missed, unless  the  Court  should  otherwise  order.''  The  plaintiff  may, 
however,  apply  to  vary  the  certificate,  and  thus  bring  on  the  matter  to 
be  argued  before  the  Court.*  He  may  also,  if  he  conceives  the  plea  to 
be  defective  in  point  of  form  or  otherwise,  independently  of  the  mere 
truth  of  the  fact  pleaded,  set  the  plea  down  to  be  argued,  as  in  the  case 
of  pleas  in  general.^ 

As  the  ground  of  defence  by  plea  of  a  decree  signed  and  enrolled  is, 
that  the  matter  has  been  already  decided,  a  decree  of  any  Court  of 

9  Ld.  Red.  239  ;  Kinsey  v.  Kinsey,  2  Ves.  ^  Xa.  Red.  239  ;  see  ante,  p.  6G0.     Where 

g   577    u_  a  bill  charged  misrepresentation,  coercion, 

'lo  vVortley  v.   Birkhead,   3   Atk.  809;    2  and  fraud  iii  procuring  the  release  of  a  debt, 

Ves.   S.  571;    Lady  Granville  v.  Ramsden,  and  a  defendant  put  in  a  plea  and  answer, 

Bunb.  56.  a"'l  '"  ^'*  P'^*  insisted  on  the  release  in  bar, 

11  Ld.  Red.  239.  without    noticing    the   allegation   of   fraud, 

1  Per  Lord  Hardwicke,  in  Child  r.  Gibson,  though  in  the  answer  it  was  fully  met  and 
2  Atk.  003;  and  see  Moss  v.  Anglo-Rgvptian  denied,  it  was  held  that  the  plea  was  bad. 
Nav.  Co.,  L.  R.  1  Ch.  Ap.  108;  12  Jur.  N.  Allen  v.  Randolph,  4  .John.  Ch.  G!»3. 

S   13   L.  C.  6  Ord.  XIV.  G.     For  forms  of  motion  and 

2  Lady  Londonderry    v.   Baker,   3   Giff.      petition,  see  Vol.  IIL 

128-  7  Jur.  N.  S.  652;  affd.  ib.  811;  9  W.  '  Ld.  Red.  .305;  andsee.Tones  v.  Seguiera, 

R  763  "''■"'  1   Phil.   8-2,    84  ;    6  Jur.    183  ;    Tarleton  v. 

'  3  Child  V.   Gibson,   ubi  sup.  ;    Bank    of  Barnes,  2  Keen,  632,  635 ;  Morgan  v.  Morgan, 

Michigan   v.  Williams,   Harring.   Ch.   219;  1  Atk.  53. 
Gates  «.  Ix)ftus,  4  Monroe,  439.  »  Ld   Red.  305. 

4  Ld.  Red.  239.  *  i^^-    [See  ante,  637,  n.  5.1 
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Equit}',  in  its  nature  final,  or  made  so  b}'  subsequent  order,  may  be 

pleaded  in  bar  of  a  new  suit.^° 
*662         *  A  plea  in  bar  of  matters  of  record,  or  matters  in  the  na- 
ture of  matters  of  record  in  some'  Court,  not  being  a  Court  of 
Equit}-,  may  be :   (1.)   Fine;   (2.)   Recover^' ;   (3.)  Judgment  at  Law, 
or  Sentence  of  some  other  Court. 

(1.)  A  fine  is  a  record  of  the  Court  in  which  it  has  been  levied,  and, 
if  levied  on  or  before  the  31st  of  December,  1833,^  is  equall}'  good  as 
a  bar  in  Equity  as  it  is  at  Common  Law,  provided  it  be  pleaded  with 
proper  averments.^  In  a  plea  in  Equity  of  a  fine  and  non-claim,  the 
same  strictness  is  required  as  at  Law  ;  therefore,  where  a  defendant, 
instead  of  averring  positively'  that  the  part}'  levnng  the  fine  was  actu- 
all}'  seised,  averred  that  he  was  seised,  or  pretended  to  be  seised,  the 
plea  was  held  to  be  bad.^  A  plea  of  a  fine  and  non-claim  can  now  only 
be  made  use  of  where  the  fine  has  been  levied  on  or  before  the  31st  of 
December,  1833  :  the  3  &  4  Will.  IV.  c.  74,  having  abolished  that  spe- 
cies of  assurance  from  that  date,  and  substituted,  in  its  stead,  a  more 
simple  form,  by  deed  enrolled  in  the  High  Court  of  Chancer^',  within 
six  months  from  the  date  thereof ;  and  such  deed  and  enrolment  may 
now  be  pleaded,  instead  of  a  fine. 

(2.)  A  common  recover}'  duly  suffered,  like  a  fine,  is  a  record  of  the 
Court  in  which  it  has  been  suffered ;  and  if  it  has  been  suffered  on  or 
previousl}-  to  the  31st  of  December,  1833,  such  recovery  may  be  pleaded 
in  Equity,  as  well  as  at  Law,  if  the  estate  limited  to  the  plaintiff,  or 
under  which  he  claims,  is  thereby  barred.^  Since  the  statute  3  &  4 
Will.  IV.  c.  74,  common  recoveries  can  be  no  longer  suffered ;  but 
where  an  estate  tail  has  been  barred,  by  the  execution  of  a  deed  en- 
rolled in  the  Court  of  Chancery,  according  to  the  provisions  of  that  Act, 
such  deed  and  enrolment  may  be  shown  to  the  Court  by  plea,  instead 
of  a  recover}'.  The  form  of  a  plea  of  a  recovery  appears  to  be  nearly 
the  same  in  Equit}'  as  at  Law.  In  Attorney-  General  v.  Sutton,^  the  suf- 
fering of  the  recovery  appears  to  have  been  averred  in  the  following 
form:  "That  Thomas  Sutton,  the  testator's  nephew,  being  tenant  in 
tail  by  the  will,  had  suffered  a  common  recovery,  and  thereb}''  barred 
the  charities." 

(3.)  The  judgment  of  a  Court  of  ordinary  jurisdiction,  is  also  a 
matter  of  record,  which  ma}',  in  general,  be  pleaded  in  bar  to  a  suit  in 
Chancery,  provided  such  judgment  has  finally  determined  the  rights 

10  Ld.  Red.  245 ;  Fitzgerald  v.  Fitzgerald,  2  S.  &  S.  560,  573 ;  Story  v.  Lord  Windsor 

5  Bro.  P.  C.  ed.  Toml.  567;  see  also  Jones  2  Atk.  630,  632;  see  S'tory  Eq.  PI.  §  771 

V.  Nixon,  Younge,  359;  and.  see  Ord.  XIY.  et  set].     For  form  of  such  plea,  see  2  Van 

7,  and  ante,  p.  632.  as  to  plea  of  pending  Hev.  100. 

suit  in  anotlier  Court  of  Equity.     See  Fer-  -^  Story  v.  Lord  Windsor,  2  Atk.  630,  632 

guson  V.  Miller,   5  Ham.   460  ;   Hughes   v.  Dobson  v.  Leadbeater,  13  Ves.  233. 
Wake,  6  Wheat.  453.  4  j^d.    Red.    253  ;    Attorney-General    v 

1  See  3  &  4  Will.  IV.  c.  74,  §  2.  Sutton,  1  P.  Wms.  753. 

2  Ld.  Red.  2-)l;  Thynne  v.  Carv,  W.  5  1  P.  Wms.  754;  3  Bro.  P.  C.  ed.  Toml 
Jones,  416;  SahM'urv  v.  Baggot,  1  Oh.  Ca.  75;  Plunkett  V.  Cavendish,  1  R.  &  M.  713 
278 ;  2  Swanst.  6U  J,  610 ;  Watkins  v.  Stone,  718. 
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of  the  parties.^     Thus,  a  judgment  of  a  Court  of  Common  •  Tloas     •GC.'J 
in  a  writ  of  right,^  or  a  verdict  and  judgia(Mit  entered  therecju 
in  a  Court  of  Common  Law,  have  been  hc^ld  to  be  a  good  liar  in  a  Court 
of  Ecjuity  for  tlie  same  matter,'^    So  it  seems,  that  a  i)lea  of  a  nonsuit, 
in  an  action  of  trover,  has  been  allowed  as  a  good  plea." 

In  Behrens  v.  Pauii,*  a  plea,  that  a  verdict  and  judgment  in  the  Ivord 
Maj'or's  Court  had  been  obtained  by  the  defendant  against  the  plain- 
tiff, on  the  same  matter  in  respect  of  which  relief  was  sought  by  tiic 
bill,  was  allowed  by  Lord  Langdale  M.  R.  on  the  ground  tliat  the  I^ord 
Mayor's  Court  was  a  Court  of  competent  jurisdiction  to  dijcide  the 
case ;  and,  although  the  decision  of  the  Master  of  the  Rolls  was  after- 
wards overruled  by  Lord  Cottenham,  in  Behrens  v.  Sieveking^^  it  was 
merely  upon  the  ground  of  an  informality  in  the  plea,  in  not  showing 
that  the  subject-matter  of  the  suit,  in  the  Lord  Mayor's  Court,  was  the 
same,  and  that  the  proceedings  were  taken  for  the  same  purpose. 

It  is  not  necessary  that  the  Court,  the  judgment  of  which  is  pleaded, 
should  be  a  Court  of  Common  Law ;  the  sentence  of  any  Court  may 
be  a  proper  defence  by  way  of  plea.  Thus,  it  seems  that  a  sentence 
of  a  Court  of  Admiralty  will,  if  properly  pleaded,  be  a  good  plea.' 
And  so  may  a  sentence  of  a  Court  of  Probate  ;  therefore,  a  will  and 
probate,  even  in  the  common  form,  may  be  pleaded  to  a  bill  by  persons 
claiming  as  next  of  kin  to  a  person  supposed  to  have  died  intestate.' 
If  fraud  in  obtaining  the  will  is  alleged,  that  is  not  a  sufficient  equitable 
ground  to  impeach  a  probate  :  for  the  parties  may  resort  to  the  Court 
of  Probate,  which  is  competent  to  determine  the  question  of  fraud, ^  unless 
indeed  the  case  be  one  in  which  the  fraud  has  not  gone  to  the  whole 
will,  but  only  to  some  particular  clause,  or  in  which  it  has  been  practised 
to  obtain  the  consent  of  the  next  of  kin  to  the  probate  :  in  which 
*  cases  the  Court  has  laid  hold  of  these  circumstances  to  declare  *664 
the  executor  a  trustee  for  the  next  of  kin.^     Where  there  are  no 

6  Ld.  Red.  253 ;  see  Cammann  v.  Trap-  ■*  1  Keen,  456,  463. 

hagaii,   1  8axton  (N.  J.),  28;  Story  Eq.  PI.  6  2  M.  &  C.  602,  603. 

§  778,  and  note;  Standish  v.  Parker,  2  Pick.  C  Parkinson  v.  Lecras,  cited  \A.  Red.  257. 

(2d  ed.)  22,  and  notes,   1,  2,  3,  and  cases  "^  Jauncy  v.  Sealey,  1  Vem.  397 ;  Ixl.  Red. 

cited;  Van  Wycli  v.  Seward,   1  Edw.  327.  2.57;  see  also  Penvill  v.  Luscombe,  2  J.  &  W. 

A  judgment 'on  the  merits,  which  will  bar  201,   203;  Barrs  v.  Jackson,   1  Pliil.  582;  9 

any  other  suit  at  Law  on  tlie  same  cause  of  Jur.  609;  1  Y.  &  C.  C.  C.  585,  596;  7  Jur.  54. 

action,  will  also  bar  a  suit  in  Chancery  on  8  \j{.  Red.  257;  Archer  v.  Mosse,  2  Vern. 

the  same  cause  of  action.     Hunt  v.  Terril,  7  8;  Nelson  v.  Olddeld,  ib.  76;  Attorney-Gon- 

J.  J.- Marsh.  68,  70.     A  judgment  on  either  a  eral  v.  Ryder,  2  Cha.(;a.  178;  Plume  r.  lieale, 

special  verdict  or  on  denmrrer  to  evidence  1  P.   Wms.  388;  Stephenton  r.  (iardincr,  2 

has  this  effect.     Ibid.     [See  ante,  659,  n.  9.]  P.  AVms.  286;  Bennet  v.  Vade,  2  Alk.  324; 

1  Sidney  v.  Perrj',  cited  Ld.  Red.  254.  Kcrrick  v.  Bransby,  7  Bro.  P.  C.  ed.  Tonil. 

2  Wilcox  V.  Sturt,  1  Vern.  77;  Bluck  v.  437;  Meadows  r.  Duchess  of  Kingston,  Aiiib. 
Elliot,  Rep.  t.  Finch.  13;  Pitt  v.  Hill,  ib.  70;  756,  761;  Grilliths  v.  Hamilton,  12  Ves.  2j8, 
Temple  v.  Lady  Baltinglass,  ib.  275;  Williams  307;  Story  Vj(\.  PI.  §  782. 

V.   Lee,   3Atk.  223;  and  for  the  plea  in  that  1  Ld.  Red.  257;  Barncsly  i-.  Powel,  1  Ves. 

case,  see  Beames  on  Pleas,  337.  For  the  effect  S.  284,  287;  Marriot  v.  .Marriof,  1  Straii.6(UJ; 

of  a  judgment  at  Law,  when  given  in  evi-  Meadows  v.  Duchess  of  Kingston,  Ami).  762, 

dence  in  a  suit  in  Equity,  see  Pearce  r.  Gray,  703;  Allen   i-.  M'Pherson,  1  Phil.   133,   143; 

2Y.&C.  C.  C.  322,  .326;"Protheroet;.  Forman,  Gingell  v.  Home,  9  Sim.  539,548;  Hind.son 

2  Swanst.  227,  231;  Harrison  v.  Nettleship,  2  v.  Wiatherell,  5  De  G.,  M.  &  G.  301 ;  1  Sm. 

M.  &  K.  423,  425.  &  G.  604;  Dimes  v.  Steinberg,  2  Sui.  &  G. 

8  Wilcox  u.  Sturt,  I  Vern.  77.  75. 
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such  circumstances  in  the  case,  the  probate  of  the  will  is  a  clear  bar  to 
a  demand  of  personal  estate.'^  And  where  a  testator  died  in  a  foreign 
country,  and  left  no  goods  in  any  other  country,  probate  of  his  will, 
according  to  the  law  of  that  country,  was  determined  to  be  a  sufBcient 
defence  against  an  administrator  appointed  in  England :  ^  but  such  for- 
eign probate  will  not  do,  if  there  are  any  goods  in  England  :  for  in  that 
case  the  will  must  be  proved  here.  So  also  a  decree  of  the  Court  of 
Chancery  in  Ireland,  after  a  verdict  upon  an  issue  devisavit  vel  non,  does 
not  determine  the  validity  or  invalidit}'  of  the  will,  so  far  as  it  relates 
to  lands  in  England,  and  cannot  be  pleaded  in  bar  to  a  suit  here.*  It 
is  not,  indeed,  necessary-  in  every  case,  that  the  Court  whose  sentence 
is  pleaded  should  be  an  English  Court :  the  sentence  of  a  foreign  Court 
may  be  a  proper  defence  hy  way  of  plea  ;  but  the  plea  must  show  that 
the  Court  pronouncing  the  sentence  had  full  jurisdiction  to  determine 
the  rights  of  the  parties  ;  ^  that  the  subjects  in  question,  and  the  issue, 
were  the  same  :  that  the  cause  was  decided  on  the  merits,  and  that  the 
sentence  pleaded  was  final,  and  not  an  interlocutor3'  proceeding.® 

Although  a  final  judgment  of  a  Court  of  competent  jurisdiction, 
whether  in  this  or  any  other  countr}-,  will,  as  we  have  seen,  operate  as 
a  bar  to  a  claim  for  the  same  matter  in  a  Court  of  Equity,  j'et  if,  from 
any  circumstance,  such  as  fraud,  mistake,  or  surprise,  it  is  against 
conscience  that  the  defendant  should  avail  himself  of  such  a  bar,  a 
Court  of  Equity  will  interfere  to  set  it  aside. '^  Where,  however,  a  bill 
for  that  purpose  is  filed,  the  defendant  may  plead  the  judgment  in  bar, 
negati^-ing  b}'  averments,  and  (if  interrogated  as  to  them)  denying  by 
answer,  the  equitable  cu'cumstances  alleged  in  the  bill,  upon  which  the 
judgment  is  sought  to  be  impeached. 

It  is  to  be  observed,  that  where  a  bill  itself  states  a  sentence  of 
another  Court,  without  alleging  any  equitable  matter  to  avoid  it, 
*665     *  a  plea  of  that  sentence  will  not  hold  :  because  it  brings  for- 
ward no  new  matter,  and  the  defendant  ought  to  have  demurred.^ 
Where  a  bUl  was  filed  by  an  executor,  who  had  assented  to  a  specific 

2  Ld.  Red.  258.  sufficient  to  impearh  a  verdict  and  judgment 

8  Jauncy  v.  Sealey,  1  Vern.  397.  in  Equity,  see  Williams  v.  Lee,  3  Atk.  223; 

<  Boyse  V.  Colclough,  1  K.  &  J.  124.  Samuda  v.  Furtado,  iihi  sup.    fin  Ochsenbcin 

6  Ld"  Red.  255;  N^ewland  v.  Horseman,  1  v.  Papelier,  L.  K.  8  Ch.  App.  695,  it  was  held 

Vern.  21 ;  2  Ch.  Ca.  74;  Burrows  v.  Jemiueau,  that  fraud  was  a  good  defence  to  a  suit  at  Law 

Siil.    Ca.  in   Cha.   69;  1   Dick.   48;    Gage  v.  on  a  foreign  judscment,  and,  therefore.  Equity 

Bulkeley,  3  Atk.  215;  White  f.  Hall,  12  Ves.  would  not  interfere  by  injunction  with  the 

321,  324:  see  also  Henderson  r.  Henderson,  3  suit.     In  Davis  v.   Headley,  7  C.  E.  Green, 

Hare,  100,  115;  Farquharson  v.  Seton,  5  Russ.  115,  the  decree  of  another  State,  sought  to  be 

45,  63  ;  Marquis  of  Breadalbane  v.  Chandos,  2  enforced,  was  held  void  for  fraud.     See  also 

M.  &G.  711,  732;  Story  Confl.  Laws,  584-618.  Winchester  v.  .Jackson,  Cooke,  420;  S.  C.  3 

6  Garcias  v.  Ricardo,  14  Sim.  265,  271;  8  Hayw.  305.  And  see,  as  to  the  extent  to 
Jur.  1037  ;  S.  C.  on  appeal,  nom.  Ricardo  v.  which  judgments  of  foreign  Courts  can  be  ex- 
Garcias,  12  CI.  &  Fin.  308;  9  Jur.  1019;  amined  or  enforced  in  England,  Reimers  ». 
Samuda  V.  Furtado,  3  Bro.  C.  C.  70,  72;  Os-  Druce,  23  Beav.  145;  Cammell  v.  Sewell,  3 
tell  V.  Lepage,  2  De  G.,  M.  &  G.  892,  895;  5  H.  &  N.  617:  5  H.  &  N.  728;  Simpson  ». 
De  G.  &  S.  95;  16  .Jur.  404;  Hunter  v.  Fogo,  IJ.  &  H.  18:  1  H.  &  M.  195;  Cast- 
Stewart,  8. Jur.  N.  S.  317;  10  W.  K.  176,  L.  rique  v.  Imri.  8  C.  B.  N.  S.  1,  405;  Griffin 
C;  see  also  lieimers  v.  Druce,  23  Beav.  145;  v.  Brady,  18  W.  R.  130.] 

3  Jur.  N.  S.  147.  i  Ld.    Red.   255;  [Knight  v.  Atkisson,  2 

7  As  to  the  cin  umstances  which  will  be      Tenn.  Ch.  384.] 
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bequest,  to  set  aside  a  verdict  and  judgment  in  trover,  ol.tained  Ity  the 
specific  legatee,  on  the  ground  that  trover  would  not  lie  for  a  legacy, 
and  that  the  damages  given  l\y  the  jury  were  excessive,  and  tlie  de- 
fendant pleaded  the  verdict  and  judgiiicnt  in  bar,  the  plea  was  all(nvcd  ;  * 
but  it  may  be  doul)ted  whether  the  deCcncc  ought  not  to  have  been  by 
demurrer,  as  there  was  no  allegation  in  tlie  bill  requiring  averment  in 
support  of  the  plea.^  Upon  this  principle,  where  the  probate  of  a  will 
is  impeached  on  the  ground  of  fraud  used  in  obtaining  it,  the  defence 
should  be  by  demurrer :  because  fraud  not  l)eing  a  sufficient  ecjuitable 
ground  to  impeach  the  probate,^  the  mere  setting  up  of  a  jirobate, 
which  appears  upon  the  bill  is  not  a  sufficient  averment  of  a  new  fact  to 
support  a  plea. 

3.  Pleas  in  bar  of  matter /»  ;)ais  only  are,  principally  :  (1.)  A  stated 
account;  (2.)  A  release ;  (3.)  An  award ;  (4.)  An  agreement ;  ('>.) 
A  title  founded,  either  on  adverse  possession,  or  on  a  will,  or  convey- 
ance, or  other  instrument  affecting  the  riglit  of  the  parties;  (G.)  A 
purchase  for  valuable  consideration,  witliout  notice  of  the  plaintiff's  title. 

(1.)  A  plea  of  a  stated  account  is  a  good  bar  to  a  bill  for  an  ac- 
count ;  ^  for  there  is  no  rule  more  strictly  adhered  to  in  this  Court  than 
that,  when  a  defendant  sets  forth  a  stated  account,  he  shall  not  be 
obliged  to  go  upon  a  general  one." 

In  order  to  support  a  plea  of  a  stated  account,  it  must  be  shown  to 
have  been  final ;  it  is  not  sufficient  to  allege  that  there  has  l^een  a  divi- 
dend made  between  the  parties,  which  implied  a  settlement ;  for  a 
dividend  may  be  made  upon  a  supposition  that  the  estate  will  amount 
to  so  much,  but  may  be  still  subject  to  an  account  being  stated  after- 
wards.' A  plea  of  a  stated  account  must  show  that  it  was  in  writing, 
and  likewise  the  balance  in  writing,  or  at  least  set  forth  what  the  bal- 
ance was.^  It  does  not,  however,  seem  to  be  necessary  to  aver, 
that  the  account  was  settled  between  the  *  parties  upon  a  minute  *6G6 
investigation  of  items  :  a  general  agreement  or  composition  will 
be  sufficient ;  ^  nor  will  the  circumstance  of  the  account  appearing  to 
have  been  settled,  errors  excepted,  be  a  sufficient  gi-ound  to  open  a  set- 
tled account,  unless  specific  errors  are  pointed  out  in  the  bill.^ 

A  stated  account  will  not  operate  as  a  bar  to  discover}-,  where  the 
plaintiff  is  entitled  to  such  discover^',  not  for  the  purpose  of  any  pro- 

2  Williams  v.  Lee,  3  Atk.  223.  account  is  deemed  asettled  account.    Endo  r. 

8  Ld.  Red.  2.55.  Calchain,  i  Younge,  306;  Capon  r.  Miles,  13 

*  Ante,  p.  612.  Price,  767:  AVeed  r.  Small,  7  Paige,  573;  I 

5  Ld.  Red.  259;  Dawson  «.  Dawson,  1  Atk.  Story  Eq.  PI.  §  7!i8. 
1;  Chappcdelaiue  v.  Dechenaux,  4  Cranch,  G'Siinmer  u.  Thorpe,  2  Atk.  1;  Coop.  Eq. 

306;  see  the  form  of  a  plea  of  a  stated  ac-  PI.  277;  see  also  Carmichael  r.  Cannichael,  2 

count,   Willis,  550.     What  will  constitute  a  Phil.  101,  104;  10  .lur.  908;  1  Story  £<].  Jur. 

stated  account   in   the   sense  of  a  Court  of  §  527. 

Equity,  is  in  some  measure  dependent  on  the  "  Dawson  v.  Dawson,  1  Atk.  1. 

circumstances  of  the  case.     1  Story  Eq.  Jur.  8  Burk  v.  Brown,  2  Atk.  399. 

§526.    A. sia/erf  account  properly  exists  only  1  Sewell  f.  Bridge,  1  Ves.  S. 297;  [Greene 

where  the  accounts  have  been  examined,  and  v.  Harris,  11  R.  L5.1 

the  balance  admitted  as  the  true  balance  be-  -  Taylor  v.   Hayiin,  2  Bro.  C.  C.  310:  1 

tween  the  parties,  without  having  been  paid.  Cox,   4-''!5;  Johnson  v.   Curtis,   3  Bro.   C.  C. 

When  ihe  balance  thus  admitted  is  paid,  the  266 ;  [Ready  v.  Muuduy,  1  Tenn.  Ch.  458.] 
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ceeding  between  him  and  the  defendant,  but  to  enable  him  to  protect 
himself  from  claims  by  other  people.*  A  general  release  of  all  demands, 
not  under  seal,  may  be  pleaded  as  a  stated  account.* 

It  is  not  essential,  in  order  to  the  validity  of  a  stated  account  as  a 
bar,  that  it  should  have  been  signed  by  the  parties  ;  ^  it  will  be  sufficient 
if  an  account  has  been  deUvered  and  acquiesced  in  for  a  considerable 
length  of  time  ;  ®  thus,  where  there  have  been  mutual  dealings  between 
a  merchant  in  England  and  a  merchant  be3-ond  sea,  and  an  account  is 
transmitted  bj'  one  to  the  other  :  if  the  person  to  whom  it  is  sent  keeps 
it  b}'  him  for  a  length  of  time  without  making  any  objection  it  will  bind 
him,  and  prevent  him  opening  the  account  afterwards.''  The  mere  de- 
liver}-  of  an  account,  however,  will  not  constitute  a  stated  account, 
without  some  evidence  of  acquiescence  which  may  afford  sufficient  legal 
presumption  of  a  settlement.*  It  has  been  said  that,  among  merchants, 
it  is  looked  upon  as  an  allowance  of  an  account  current,  if  the  merchant 
who  receives  it  does  not  object  to  it  in  a  second  or  a  third  post ;  ^  but 
in  Tickel  V.  Short,^''  Lord  Hardwicke  said,  that  if  one  merchant  sends 
an  account  to  another  in  a  different  country,  on  which  a  balance  is 
made  due  to  himself,  and  the  other  keeps  it  b}'  him  about  two  3'ears 
without  objection,  the  rule  of  this  Court,  as  well  as  of  merchants,  is, 
that  it  is  considered  as  a  stated  account. 

A  defendant,  pleading  a  stated  account,  must,  whether  error  or  fraud 
be  charged  or  not,  aver  that  the  stated  account  is  just  and  true,  to  the 
best  of  his  knowledge  and  belief ;  "  but  it  is  not  necessary  that  the  ac- 
count should  be  annexed  by  way  of  schedule  :  for  the  plea  is  suf- 
*667  ficient,  in  case  it  be  a  fair  account  between  the  parties. ■*  *  Where, 
however,  a  bill  impeaches  the  account,  and  alleges  that  the  jjlain- 
tiffhas  no  counterpart  of  it,  and  it  is  required  to  be  set  forth,  the  de- 
fendant must  annex  a  copy  of  the  account  to  his  answer  by  way  of 
schedule,  so  that,  if  there  are  errors  upon  the  face  of  it  the  plaintiff 
may  have  an  opportunity  of  pointing  them  out.^ 

The  deliver3'  up  of  vouchers  is  an  affirmation  that  the  account  be- 
tween the  parties  was  a  stated  one  ;  and  where  such  a  transaction  has 
taken  place,  it  should  be  averred  in  the  plea.* 

It  has  been  before  stated,  that  the  effect  of  pleading  a  stated  account 

8  Clarke  v.  Earl  of  Oraionde,  Jac.  116.  "^  Willis  v.  Jerncean,  2  Atk.  252;  [Powell 

4  Gilb.  For.  Rom.  57.  v.  Pacilic  R.  R.,  05  Mo.  G58.J 
6  Story  Ivj.  .Jiir.  §  526.  8  irvi„e  v.  Youn^,  1  S.  &  S.  33.3. 

6  Murray  v.  Toland,  3.Iohn.  Ch.  569;  Free-  9  Sliermaii  v.  Sliennan,  2  Vern.  276. 

land  V.  He'roii,   7  Cranch,   147;  1   Story  Eq.  w  2  Ves.  S.  239. 

Jiir.  §  526;  Consequa  r.  Fanning,  3. John.  Ch.  H  Anon.,  3  Atk.  70;  Daniels  v.  Tagjjart, 

687:   Wilde  ».  .JenkiiiR,  4  Paige,  481.     In  re-  1  Gill  &  J.  311;  Schwarz  V.Wendell,  Harring. 

gard    to    acf|uiescence    in    stated    accounts,  Ch.  395. 

although  it  aTiiounts  to  an  admission,  or  pre-  i  llankey  v.  Simpson,  3  Atk.  303.     [See 

sumption  of  tiieir  correctness,  it  by  no  means  Green  v.  Harris,  11  R.  I.  5.] 
e.stablishes  the  fact  of  their  having  been  set-  '■'  Hankcy  i'.  Siin])son,  3  Atk.  303. 

tied,  even  though  the  acciuiescence  has  been  3  Willis "r.  Jeriu'gan,  2  Atk.  252;  Clarke 

for  a  considerable  time.     There  must  be  other  v.   Earl   of    Ormonde,    Jac.    116.      But    the 

ingredients  in  the  case  to  justify  the  conclu-  delivering  up  of  vouchers  on  a  settlement  of 

sion  of  a  settlement.     1  Story  l'>i.  Jur.  §  528  ;  accounts,  is  not  necessary.     Meeker  v.  Marsh, 

Ld.  Claucarty  v.  Latouche,  1  B.  &  Beat.  428;  1  Saxton  (N.  J.),  198. 
Irving  V.  Young,  1  S.  &  S.  333. 
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to  a  mere  bill  for  an  account,  is  to  compel  the  pluintifF  to  anu-iul  his 
bill,  and  to  charge  either  fraud  or  particular  errors  ;  *  it  remains  only  t*) 
observe,  that  if  specific  errors  or  frauds  are  chargcid  in  tlu;  bill,  for  the 
purpose  of  impeaching  the  account,  they  must  be  denied  I)y  averments 
in  the  plea,  as  well  as  by  the  answer  in  supijort  of  the  pU-a,  if  the  de- 
fendant is  interrogated  as  to  them.'^ 

It  may  be  observed  here,  that  when  fraud  is  proved  to  have  taken 
place  in  a  settlement  of  account,  it  will  be  a  suflicient  ground  to  open 
the  whole  account,"  and  this  has  been  done  by  the  Court,  though  the 
•account  had  been  settled  for  twenty-three  years,  and  the  party  wIkj  waa 
guilty  of  the  fraud  was  dead.'' 

Upon  the  same  principle,  where  an  account  has  been  settled  between 
an  attorney  and  his  client,  and  it  appears  upon  the  face  of  the  account 
that  the  attorney  has  not  given  that  credit,  and  produced  to  his  client 
that  state  of  his  affairs  which  he  was  entitled  to  have,  the  Court  will 
not  permit  such  an  account  to  stand. ^  The  same  rule  will  apply  to  cases 
of  accounts  settled  between  principal  and  agent,"  guardian  and 
ward,^"  and  trustee  and  cestui  que  trusl.^^  *  Th6  case,  however,  *GG8 
is  different,  where  errors  or  mistakes  only  are  shown  to  exist  in 
the  account :  for  there  the  account  will  not  be  opened,  but  the  party 
will  be  permitted  in(!rely  to  surcharge  and  falsify  it.^  This  is  an  im- 
portant distinction  :  because,  where  an  account  is  opened,  the  whole  of 


4  Ante,  p.  371 ;  Weed  v.  Smull,  7  PaiRe, 
673;  Brown  v.  Van  Dyke,  4  Halst.  Ch.  (N. 
).)  795. 

5  Phelps  V.  Sproule,  1  M.  &  K.  231,  236 ; 
Parker  r.  Alcock,  1  Y.  &  .J.  432;  Chadwick 
t'.  Broadwood,  3  Beav.  530,  540;  [Green  v. 
Hirris,  4  R.  I.  401 ;  -S.  C.  11  R.  I.  5,  where 
the  authorities  are  fully  considered.] 

6  [Where  accounts  arc  impeached,  and  it 
is  shown  that  they  contain  errors  of  consider- 
able extent,  whether  caused  by  mistake  or 
fraud,  the  Court  will  order  such  accounts, 
thoug-h  extending  over  a  long  period  of  years, 
to  be  opened,  and  will  not  merely  give 
liberty  to  surcharge  and  falsify;  and  upon 
less  proof  in  the  case  of  fiduciarv  relation 
between  the  parties.  Williamson  v.  fjarbour, !) 
Ch.  Div.  529.  Where  one  error  was  established 
in  a  long  settled  account,  leave  was  given  to 
surcharge  and  falsify.  Gething  v.  Keighley, 
9  Ch.  Div.  547.]  See  Barrow  r.  Rhinelander, 
1  .lohn.  Ch.  5.50;  Baker  v.  Biddle,  1  Bald. 
394;  Bainbridge  v.  Wilcocks,  ib.  5-36,  540. 
A  running  account  closed  by  a  bond  may  be 
ojiened  by  a  Court  of  Equity  on  the  ground 
of  fraud.  Gray  v.  Washington,  Cook,  321. 
If  ill  a  bill  of  Equity  to  open  a  settled  account. 
tlie  facts  alleged  and  proved  should  show 
fraud  actual  or  constructive,  in  the  settle- 
ment, the  plaintiff  will  be  entitled  to  relief, 
notwithstanding  the  bill  contains  no  direct 
averment  of  fraud.  Farnam  v.  Brooks,  9 
Pick.  212;  [Bankhe.ad  v.  Alloway,  6  Coldw. 
56.] 

7  Vernon  V.  Vaudry,  2  Atk.  119;  [Botifeur 
V.  Wevman,  1  M'Cord  Ch.  Kil.J 

8  Matthews  v.  Wallwyn,  4  Ves.  118,  125 ; 


Middleditch  v.  vSharland,  5  Sumner's  Ves. 
87,  Perkins's  note  (a),  and  cases  cited  ;  Hick- 
son  V.  Avlward,  3  Moll.  1 ;  Farnam  v. 
Brooks,  9  Pick.  212;  1  Story  F^.  Jur.  §  402, 
and  notes;  Pickering  v.  Pickering,  2  Beav. 
31 ;  Graham  v.  Davidson,  2  Dev.  &  Bat.  Ivj. 
155;    De  Montmorency   v.  Devereux,    Dru. 

6  W.  119. 

9  Beaumont  v.  Bolthee,  5  Ves.  485,  494; 

7  Ves.  599,  601;  11  Ves.  358;  Clarke  v. 
Tipping,  9  Beav.  284,  287,  where  the  fact 
appeared  from  admissions  in  the  answer. 

1"  Allfrey  V.  Allfrev,  10  Beav.  35;5,  .3.57; 
11  Jur.  981;  1  M'N."  &  G.  87,  93;  13  Jur. 
269 ;  Coleman  v.  Mellcrsh,  2  M'N.  &  G.  .309, 
315 ;  and  see  Brownell  v.  Urownell,  2  Bro. 
C.  C.  02. 

11  Clarke  v.  Earl  of  Oimonde,  Jac.  116. 
As  between  trustee  and  cestui  que  ii-usi,  the 
trustee  cannot  protect  himself  from  discovery 
of  the  vouchers,  S.  C. 

1  Vernon  v.  Vaudrv,  2  Atk.  119;  Brown 
V.  Van  Dyke,  4  Halst."  Ch.  (N.  J.)  795.  The 
burden  of  showing  errors  is  on  him  wlio 
receives  an  .iccount  without  obicctiim.  Baker 
V.  Biildlc,  1  Bald.  .•}94;  Baiiibri.lge  r.  Wil- 
cocks, ib.  530,  540:  Lock  r.  Armstrong,  2 
Dev.  &  Bat.  I'>i.  147;  Wilde  f.  Jenkins,  4 
Paige,  481;  Murray  v.  Tuland,  3  .lolin.  Ch. 
569;  Honore  v.  Colmesnel,  1  J.  J.  Marsh. 
417;  Troup  v.  Haighf,  1  Hopk.  239.  In  the 
case  of  transactions  between  trustee  and 
cestui  que  trust,  or  guardian  and  ward 
(Brownell  v.  Brownell,  2  Bro.  C.  C.  02),  or 
between  solicitor  ami  client  (Matthews  v. 
Wallwyn,  4  Ves.  125),  the  Court  allows  a 
greater  latitude. 
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it  may  be  unravelled,  and  the  parties  will  not  be  bound  by  deductions 
agreed  upon  between  them  on  taking  the  former  account ;  -  but  where  a 
party  has  liberty  to  surcharge  and  falsify,  the  onus  prohajidi  is  always  on 
the  party  having  the  libertj' :  for  the  Court  takes  it  as  a  stated  account 
and  establishes  it ;  but  if  the  part}^  can  show  an  omission  for  which 
there  ought  to  be  credit,  it  will  be  added  (which  is  a  surcharge),  or  if 
an}^  wi-ong  charge  is  inserted  it  will  be  deducted  (which  is  a  falsifica- 
tion).^ This,  however,  must  be  done  by  proof  on  his  side.^  In  some 
cases,  where  the  circumstances  would  justif}'  opening  the  account,  the 
Court  will  onl}'  give  leave  to  surcharge  and  falsify,  if  it  is  satisfied  that 
it  will  in  that  manner  best  do  justice  between  the  parties.^ 

It  is  to  be  noticed  here,  that  although  a  part}'  seeking  to  open  a  set- 
tled account,  must  specify  the  errors  he  insists  upon,^  it  is  not  necessary 
that  he  should,  at  the  hearing,  prove  all  the  errors  specified  in  his  biU.'' 
If  he  proves  some  of  them,  he  entitles  himself  to  a  decree,  giving  him 
liberty'  to  surcharge  and  falsify-. ^  Where  parties  are  at  liberty  to  sur- 
charge and  falsify,  the}"  are  not  confined  to  mere  errors  of  fact,  but  they 
may  take  advantage  of  errors  in  Law  ;  ^  and  where  one  party  is  allowed 

to  surcharge  and  falsif}^,  the  other  may  do  so  too." 
*669  *  It  is  to  be  remarked,  however,  that  although  an  admission  by 
the  defendant  in  the  answer  accompanying  his  plea,  of  an  error 
in  the  stated  account,  may  be  sufficient  evidence  to  induce  the  Court  to 
open  the  account,  the  mere  circumstance  that  the  defendant,  after  the 
account  was  settled,  confessed  that  there  was  an  error  in  the  account, 
and  before  suit  corrected  it  and  paid  over  the  amount,  is  not  a  gi'ound 
upon  which  the  Court  will  make  such  a  decree.^ 

(2.)  If  the  plaintiff,  or  a  person  under  whom  he  claims,  has  released 
the  subject  of  his  demands,  the  defendant  ma}'  plead  the  release  in  bar 
of  the  bill,^  whether  executed  before  or  after  the  filing  of  the  bill ;  *  and 


2  Osborne  v.  Williams,  18  Ves.  379,  382. 

8  Pit  V.  Cholmondeley,  2  Ves.  S.  565; 
Heighington  v.  Grant,  1  I'hil.  600.  For  an 
explanation  of  the  terms  snrchare/e  and 
falsify,  see  1  Story  Eq.  Jur.  §  525. 

4  ibid. 

5  Allfrev  V.  Allfrey,  1  M'N.  &  G.  87,  94; 
13  Jur.  269". 

6  Ante,  p.  371.  A  general  charge  is  not 
sufficient,  specific  errors  must  be  pointed  out. 
Calvit  V.  Marlchara,  3  How.  (Miss.)  343; 
Mebane  v.  Mebane,  1  Ired.  Eq.  403;  De 
Montmorency  v.  Devereux,  1  Dru.  &  W.  119 ; 
Leaycraft  v.  Dempsev,  15  Wend.  83;  Baker 
V.  Biddle,  1  Bald.  394,  418;  Bainbridge  v. 
Wilcox,  lb.  536,  540;  Consequa  v.   Fanning, 

3  John.  Ch.  587;  S.  C.  17  John.  511;  Weed 
V.  Small,  7  Pai^e,  573 :  Hobart  v.  Andrews, 
21  Pick.  576;  Chappedelaine  v.  Dechenaux, 

4  Crunch,  .306;  Bullock  v.  Boyd,  2  Edw.  Ch. 
293;  Phillips  v.  Belden,  2  Edw.  Ch.  1; 
Stoughton  V.  Lynch.  2  John.  Ch.  509. 

[Where  no  fiduciary  relation  exists  be- 
tween the  parties,  nor  any  great  inequality 
in  their  mental  or  business  capacity,  formal 


settlements  closed  by  receipt  or  note  will  not 
be  opened  except  for  fraud,  or  errors  clearly 
established,  especially  after  the  destruction 
of  vouchers  bv  consent.  Patton  v.  Cone,  1 
Lea,  14;  S.  C*.  2  Tenn.  Leg.  Rep.  171.  An 
action  to  open  a  settlement  cannot  be  main- 
tained if  it  appear  that  the  plaintiff  was 
aware,  at  the  time  he  made  the  settlement, 
of  the  facts  on  which  he  bases  his  claim  to 
relief.  Quinlan  v.  Reiser,  66  Mo.  603. 
And  see  Gage  v.  Parmele,  87  111.  329.] 

'  Anon.,  2  Freem.  62  ;  Chambers  v. 
Goldwin,  5  Ves.  834,  837  ;  Dawson  v.  Daw- 
son, 1  Atk.  1;  Drew  v.  Power,  1  Sch.  &  Lef. 
192. 

8  Twogood  V.  Swanston,  6  Yes.  485. 

9  Roberts  v.  Kuffin,  2  Atk.  112. 
W  1  Mad.  Ch.  144. 

1  Davis  V.  Spurling,  1  R.  &  M.  64,  67. 

2  Ld.  Red.  261;  Bower  v.  Swadlin,  1  Atk. 
294;  Taunton  v.  Pepler,  6  Mad.  166;  Clarke 
V.  Earl  of  Ormonde,  Jac.  116;  Roche  v.  Mor- 
gell,  2  Sch.  &  Lef.  721. 

3  Sergrove  v.  Mayhew,  2  M'N.  &  G.  97, 
99;  14  Jur.  158. 
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thv)  will  apply  to  a  ])ill  praying  that  the  release  may  be  set  aside  :  *  in 
which  case,  the  defendant  must  deny  the  equitable  cireuuistan<;es 
charged  for  the  purpose  of  impeaching  the  release,  by  averments  in 
the  plea,  and  also  by  the  answer  in  support  of  tiie  plea,  if  int(rrogut<'d 
as  to  them.® 

A  release,  however,  to  be  an  effectual  bar  to  an  account,  must  be 
under  seal :  otherwise  it  ought  to  be  pleaded  as  a  stated  account  only." 
But  although  it  is  necessary  that  a  release,  when  insisted  upon  as  sudi. 
should  have  been  sealed  and  delivered,''  there  is  no  authority  for  saying 
that  it  must  have  lieen  signed.'*  It  seems,  that  wliere  a  i)erson  taken  in 
execution  on  a  judgment  has  been  discharged  by  his  creditor's  express 
order,  such  discharge,  being  a  release  of  the  debt,  may  be  pleaded  in 
bar  to  a  bill  to  have  satisfaction  of  the  judgment.' 

In  a  plea  of  release,  the  defendant  must  set  out  the  consideration 
upon  which  it  was  ra.ade ;  for  every  release  must  be  fouurled  on  some 
consideration  :  otherwise  fraud  will  be  presumed."  A  plea  of  a  release;, 
therefore,  cannot  extend  to  the  discovery  of  the  consideration  ;  and  if 
that  is  impeached  by  the  bill,  the  plea  must  be  assisted  by  averments, 
covering  the  ground  upon  which  the  consideration  is  so  im- 
peached ;"  therefore,  where  there  was  a  l)ill  for  *  an  account  and  *G70 
a  discovery  of  dealings  between  the  parties,  to  which  a  release 
was  pleaded,  and  it  appeared  that  the  release  was  founded  on  an  account 
of  those  dealings  made  up,  Lord  Ilardwicke  held  it  to  be  bad  :  because  it 
extended  to  a  discovery  of  those  dealings,  and  of  the  account  so  made 
up.^ 

In  the  case  of  Broum  v.  Perkins,"^  to  a  bill,  by  the  executors  of  a  de- 
ceased partner,  for  an  account  of  the  dealings  and  transactions  of  a 
partnership,  the  defendant  pleaded  a  parol  agreement  between  himself 
and  the  testator,  to  the  effect  that  all  accounts  between  them  should  be 
waived.  Sir  James  Wigram  V.  C.  seemed  to  be  of  opinion,  that  su(;h 
a  plea  might  be  a  good  defence  to  a  bill  for  an  accoimt ;  but  he  was 
of  opinion,  upon  the  construction  of  the  agreement  in  the  case  before 
him,  that  it  must  be  understood  as  importing  that  the  defendant  took 

4  Ld.  Red.  261.  lO  Roche  v.  ^forgell,  vbi  sup.     A  plea  of 

6  Lloyd  V.  Smith,  1  Anst.  2.58;  Freeland  release  to  a  bill  for  an  account  i.s  insullicieiit. 

r.  Johnson,  ib.  276;  Walter  v.  Glanville,  5  uules.s  it  sets  out  by  way  of  averment  thi' 

lire.  P.  C.  ed.  Toml.  555;  Roche  v.  Morijell,  accounts     which     form     its     consideration. 

2  Sch.  &  Lef.  727;  Sanders  v.  King,  6  Mad.  Brooks  v.  Sutton,  L.  R   5  Eq.  361. 

61,  64,  cited  2  S.  &  S.  277  ;  see  also  Parker  v.  "  Ld.  Red.  261,  262.  Story  Eq.  PI.  §§  7!tii, 

Alcock,   1  Y.  &  J.  432.      [See  McClane  v.  797.     Where  the  consideration  for  a  relca-f 

Shepherd,  6  C.  E.  Green,  76.]  is  the  general  settlement  of  accounts,   and 

fi  Ld.  Red.  263.  such   setlloment    is   impeached    in    the  bil!, 

T  The  plea  should  state  that  the  release  this  must  be  met  l>v  a  plea,  and  be  supjmrtcd 

was  under  seal;  but  this  does  not  seem  to  be  by    an    answer    denying    the     imputations 

indispensable.     Phelps  v.  Sproule,  1  M.  &  K.  charged  in  the  bill.     Parker  r.  Alcock,  1   V. 

231,  236.  &  J.  432;  Fish  f.  Miller,  5  Paige,  26;  Allen 

8  Taunton  V.  Pepler,  6  Mad.  166.  v.   Pumdolph,   4  John.   Ch.  6:)3;    Holton  r. 

9  Beames  on  Pleas,  221  ;  Beatniff  v.  (Jardner,  3  Paige,  273;  Peck  v.  Burgess, 
Gardiner,  2  Eq.  Ca.  Ab.  73,  PI.  20.     [But  Walk.  Ch.  485. 

not  to  a  bill  to  enforce  a  mortgage  made  to  ^  Salkeld  v.  Science,  2  Ves.  S.  107,  108 ; 

secure  the  debt     Davis  v.  Battine,  4  Russ.       Roche  v.  Morgell,  nbi  sup. 

&  M.  76.]  2  1  Hare,  564,  569  ;  6  Jur.  727. 
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upon  himself  the  liabilities  of  the  partnership ;  and  he  held  the  plea 
bad:  because  it  was  not  supported  by  negative  averments,  showing 
that  the  plaintiff's  testator's  estate  was  discharged  from  all  liability  in 
respect  of  the  partnership. 

(3.)  An  award  may  be  pleaded  in  bar  to  a  bill,  which  seeks  to  dis- 
turb the  matter  submitted  to  arbitration. ^  It  may  likewise  be  pleaded 
to  a  bill  to  set  aside  the  award  and  open  the  account ;  and  it  is  not  only 
a  good  defence  to  the  merits  of  the  case,  but  likewise  to  the  discovery 
sought  b}'  the  bill.* 

It  seems  doubtful  whether  an  award,  made  under  an  agreement,  en- 
tered into  after  the  bill  has  been  filed,  to  refer  the  matter  of  the  suit  to 
arbitration,  can  be  set  up  in  bar  to  the  bill  by  a  plea,  in  the  nature  of  a 
plea, puis  darrein  co7itiniia;ice  at  Law;  the  object  in  view  can,  however, 
be  much  more  effectually  obtained  by  an  application  to  stay  proceedings 
in  the  cause. ^ 

Although  an  award  duly  made  will  be  a  good  plea  in  bar  to  a  bill,  for 

the  matters  concluded  by  it,  a  covenant  or  agreement  to  refer  disputes 

to  arbitration,  as  it  cannot  be  made  the  subject  of  a  bill  for  a 

*671     specific  performance,"  cannot  be  pleaded  in  bar  to  a  bill  *  brought 

in  consequence  of  such  differences  ;  ^  and  where  a  bill  is  filed  in 

respect  of  matters  agreed  to  be  referred  to  arbitration,   the  proper 


3  Tittenson  v.  Peat,  3  Atk.  529;  Farring- 
ton  V.  Chute,  1  Vern.  72.  As  to  the  juris- 
diction of  the  Court  over  awards,  see  Harding 
t;.  Wickham.  2  .J.  &  H.  C7fi:  Smith  v.  Whit- 
more,  10  .Jur.  N.  S.  65 ;  12  W.  R.  244,  V.  Q. 
\V.;  10  Jur.  N.  S.  1190;  13  W.  R.  2,  L.  .JJ. ; 
2  De  G.,  J.  &  S.  297 ;  Wakefield  v.  l.lanelly 
Puiilwav  &  Dock  Co.,  3  De  G.,  .1.  &  S.  11 ; 
11  .Jur.'N.  S.  456;  [Borneo  r.  Robinson,  W. 
N.  (1868)  26;  PaiTott  v.  Shellard,  16  W.  R. 
928  ;]  ante,  p.  605.  An  award  constitutes  no 
valid  defence  unless  it  clearly  appears  that 
the  subject-matter  of  the  suit  was  within  the 
award.  Davison  v.  Johnsou,  1  V,.  E.  Green 
(N.  J.).  112. 

t  Ld.  Red.  260  ;  Tittenson  ».  Peat,  vhi 
sup. 

5  Rowe  V.  Wood,  IJ.  &  W.  31.5,  334,  337; 
2  Hligh.  505  ;  see  also  Dryden  v.  Robinson, 

2  S.  &  .S.  529,  the  marginal  note  of  which 
case  is  incorrect. 

3  Price  B.  Williams,  cited  6  Ves.  818; 
Agcr  V.  Macklew,  2  S.  &  S.  418  ;  Earl  of 
Jfexborough  r.  Bower,  7  Beav.  127 ;  Tatter- 
fall  V.  Groote,  2  P..  &  P.  131;  Copper  v. 
\\(i\h,  Saxton  (X.  J.),  10;  Darbey  v.  Whit- 
aker,  4  Drew.  134;  JIarch  iJ.  Eastern  Railroad, 
40  N.  H.  571 ;  Smith  v.  Boston,  C.  &  M.  R.R., 
:;6  N.  H.  487;  King  v.  Howard,  27  Miss.  21. 
No  mere  agreement  to  refer  a  controversy  to 
arbitration  can  oust  the  proper  Courts  of 
justice  of  their  jurisdiction  of  the  case. 
(>)ntee  V.  Dawson,  2  Bland,  264 ;  see  also 
Allegre  r.  Maryland  Ins.  Co.,  6  Har.  &  J. 
4;;8;  P^andall  «. "(Chesapeake,  &c..  Canal  Co., 
1  Harring.  234;  Gray  v.  Wilson,  4  Watts,  39; 
Miles  r.  Stanley.  lM"iles,41 8:  Stone  r.  Dennis, 

3  Porter,  231;  "Tol>ey  v.  County  of  Bristol,  3 


Storv,  800.  [See  Milnes  v.  Gery,  14  Ves. 
400;'  Greason  v.  Keteltas,  17  N.  Y.  491; 
Hopkins  v.  Gilman,  22  Wis.  476;  Dawson  v. 
Fitzgerald,  L.  R.  9  Ex.  7 ;  Tscheider  r.  Biddle, 
4  Dill.  55,  and  Judge  Dillon's  learned  note 
at  the  end  of  the  case,  p.  64.  See  also,  under 
the  Common  Law  Procedure  Act,  Cooke  v. 
Cooke,  L.  R.  4  Eq.  77  :  Willesford  v.  Watson, 
L.  R.  8  Ch.  Ap.  473 ;  Law  v.  Garrett,  8  Ch. 
Div.  26.] 

1  Ld.  Red.  264;  Wellington  v.  Mackin- 
tosh, 2  Atk.  569,  570;  Michell  v.  Harris,  4 
Bro.  C.  C.  311,  .315;  2  Ves.  J.  129,  136; 
Satterlev  v.  Robinson,  cited  4  Bro.  C.  C. 
316,  n. ;  Street  r.  Rigby,  6  Ves.  815,  817, 
overruling  Halfliide  t.  Penning,  2  Bro.  C.  G. 
336 ;  and  see  Rmger  v.  Great  Western  Rail- 
way Company,  5  H.  L.  Ca.  72:  18  Jur.  795; 
Scott  V.  Avefy,  5  H.  L.  Ca.  843;  2  Jur.  N. 
S.  815;  Scott  r.  Corporation  of  Liverpool,  1 
Giff.  215;  4  Jur.  N.  S.  402;  2  De  G.  &  J. 
324;  5  Jur.  N.  S.  105;  Roper  v.  Lendon,  1 
E.  &E.  825;  5  Jur.  N.  S.  491;  Horton  v. 
Saver,  4  H.  &  N.  643;  5  Jur.  N.  S.  989; 
Cooke  V.  Cooke,  L.  R.  4  Eq.  87;  Henrick  v. 
Blair,  1  .John.  Ch.  101;  Shepard  v.  Merrill, 
2  John.  Ch.  270;  Underbill  v.  Van  Cortlandt, 

2  John.  Ch.  339;  Bouck  v.  Wilber,  4  John. 
Clu  405;  Taj)pin  v.  Heath,  1  Paige,  293; 
Campl)ell  v.  Western,  3  id.  124;  Fitzpatrick 
f.  Smith,  1   Desaus.  245;  Atwyn  v.  Perkins, 

3  Desaus.  297 ;  Sherman  v.  Beale,  1  Wash. 
11;  Ple;isants  t-.  Ross,  1  Wa<h.  156:  Morris 
V.  Ross,  2  Hen.  &  M.  171,  408;  Mitchell  v. 
Harris,  2  Sumner's  Ves.  129,  notes  (c)  and 
(d),  and  cases  cited;  Tobey  v.  County  of 
Bristol,  3  Story,  800,  819  tt  seq. 
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coarse  is  for  tlic  defendant,  after  appearance,  l)nt  before  pl.a  or  answer, 
to  apply  to  the  Court  to  stay  the  proceed in«>:.s  in  the  siiit.- 

If  the  bill  impeach  the  award  ui)on  trroimds  of  fraud,  corruj)tion,  or 
mistake,  or  for  any  other  reason,  such  statements  must  be  denied' by 
averments  in  the  plea,  and  (if  interrooated  to)  by  answer  in  suDport 
of  it.8  ' ' 

We  have  already  had  occasion  to  observe,  that  arbitral.. rs  may  be 
made  parties  to  a  bill,  to  set  aside  an  award  whidi  is  impeached  (^n  the 
ground  of  gross  niiseonduet  on  their  parts.*  In  such  a  case,  they  may 
plead  the  award  in  bar  of  all  that  part  of  the  bill  which  seeks  a  discov- 
ery of  their  motives  in  making  the  award  ;  but,  they  must,  if  charged 
with  corruption  or  partiality,  support  the  plea  by  averments,  denvlng 
such  charges,  and  sliowing  themselves  incorrupt  and  impartial,  and  (if 
interrogated)  they  must  also  deny  them  by  answer.^ 

(4.)  It  has  been  stated  above,  that  an  agreement  or  covenant  to  refer 
matters  in  dispute  to  arbitrators  cannot  be  pleaded  in  bar  to  a  bill, 
unless  there  has  been  an  arbitration  and  award  consequent  upon  it. 
The  reason  of  this  is,  that  such  an  agreement  is  executory :  and  an 
executory  agreement  is  a  cause  of  action  only,  and  cannot  be  pleaded 
in  bar  to  another  cause  of  action."  Where  an  agi-eement  is  final,  and 
settles  the  whole  matter,  the  case  is  different ;  therefore,  where  an  ad- 
ministratrix, who  was  a  defendant  in  a  bill  for  an  account  and 
distribution,  pleaded  an  inventory  duly  *  taken  and  approved,  and  *(;72 
an  agreement  founded  thereon,  the  plea  was  allowed.^  It  is  to 
be  observed,  that  an  agreement  to  put  an  end  to  a  suit  must  not  be 
final  only  as  between  the  parties  to  the  bill  to  which  it  is  pleaded,  but 
it  must  be  final  as  to  all  the  parties  to  the  suit  compromised  by  it.  I  f, 
therefore,  an  agreement  be  made  subsequent  to  the  filing  of  a  bill, 
between  the  parties  to  the  suit  and  other  parties,  for  the  purpose  of 
putting  an  end  to  the  i)roceedings  in  the  suit,  and  for  other  purposes,  it 
cannot  be  pleaded  in  bar  to  the  bill  by  one  of  the  parties  only ;  at  all 
events,  if  it  is  so  pleaded,  it  must  contain  averments  that  all  the  con- 
ditions of  the  agreement  have  been  performed,  or  from  circumstances 
could  not  be  performed,  and  that  the  other  parties  not  joining  in  tlie 
plea  are  ready  to  perform  the  agreement ;  indeed,  all  the  circumstances 
by  which  such  an  agreement  is  affected,  should  be  noticed  in  the  aver- 
ments. And  where  an  agreement  of  this  sort,  which  has  been  entered 
into  for  the  purpose  of  putting  an  end  to  a  suit,  contains  a  great  man}- 
stipulations  and  clauses  w^hich  are  executory,  it  can  scarcely  be  consid- 
ered a  fit  subject  for  a  plea.^ 

2  Common  Law  Procedure  Act,  1854  (17  works  Company,  2  M'N.  &  G.  68,  71;  Pons- 

&  18  Vic.  125),  §  n,post,  Chap.  XLV.  Stat-  ford  v.  Swaine.'  1  J.  &  H.  4:):t. 

utonj  Jurisdiction.      For  fonn  of   notice  of  ^  Ante,  p.  I'M. 

motion,  see  Vol.  III.  6  i;„„c   r.   Wood,    1   J.  &  W.  .'n.-S,  344; 

8  \A.  Red.  261;   Coop.  Eq.  PI.  280;   and  Wood  v.  Rowe,  2  l{!i;rh,  505. 

i;e  an<(',  p.  614.  i  Cockinp  r.  Pratt,   1   Vcs.    S.   400;    .••ea 

1  Ante,  p.  297;  Padley  v.  Lincoln  Water-  Belt's  vSup.  to  Vcs.  1S7. 

2  ^^'ood  f.  Rowe,  Rowe  i'.  '\Vood,  ubi  svp. 

643 


*673  PLEAS. 

(o.)  If  the  defendant's  title  be  paramount  to  the  plaintiff's,  he 
may  plead  it  in  bar.^  A  plea  of  this  nature  is  called  a  plea  of  title ; 
and  a  title  so  pleaded  will,  generally  speaking,  be  founded  either  on  a 
long  peaceable  possession  b^-  the  defendant,  and  those  under  whom  he 
claims  ;  on  a  will ;  or  on  a  conveyance.* 

As,  at  Law,  length  of  time  raises  a  presumption  against  claims  other- 
wise most  clearl}'  made  out,  so,  in  Equity,  a  long  and  peaceable  pos- 
session maj-  be  pleaded  in  bar  to  the  relief;  thus,  an  undisturbed  pos- 
session of  sixty  years  or  more,  was  long  ago  held  to  be  a  good  subject 
of  plea.^  It  appears  to  be  settled,  that  where  there  has  been  adverse 
possession,  not  accounted  for  by  some  disabilit}',  such  as  coverture,  or 
infanc3-,  a  Court  of  Equity  will  not  interfere ;  and  when  a  title  is  so 
stated  in  a  bill,  that  there  appears  to  have  been  a  possession  adverse 
to  it  of  about  twenty  years,  without  any  allegation  of  disability,  the 
defendant  may  demur  ;  but,  where  the  title  is  not  so  stated,  the  defend- 
ant must  plead  the  facts  necessary-  to  show  the  existence  of  the  adverse 
possession. "^  A  mere  general  allegation  in  the  bill,  that  there  have  been 
tlisabilities  arising  from  infanc}-  or  coverture,  will  not,  however,  be 
sufficient  to  invalidate  such  a  plea.'' 

In  a  plea  of  adverse  possession,  if  the  possession  is  derivative, 
*673  *and  has  not,  during  the  whole  time  covered  b}'  the  plea,  been 
in  the  defendant  himself,  the  plea  must  show  in  whom  the  posses- 
sion was,  at  the  time  when  the  plea  sets  it  up,  and  how  the  defendant 
deduces  his  possession  from  such  person  ;  and  if  the  adverse  possession 
is  to  be  inferred  from  circumstances  which  do  not  appear  upon  the  bill, 
the  defendant  must  state  clearl}',  upon  the  face  of  his  plea,  the  circum- 
stances on  which  he  means  to  relj'  as  constituting  the  adverse  possession.^ 

A  wiU  may  also  be  pleaded  in  bar  to  a  bill  brought,  on  a  ground  of 
equity,  by  an  heir-at-law  against  a  devisee,  to  turn  the  devisee  out  of 
possession.^  Thus,  where  a  bill  was  brought  to  set  aside  a  will  on 
account  of  fraud,  on  a  suggestion  that  the  testator  was  rendered  incapa- 
ble of  making  it,  by  being  perpetually  in  liquor,  and  particularly  when 
he  executed  the  will,  and,  likewise  for  a  receiver  to  be  appointed,  and 
the  defendant  pleaded  the  will,  and  that  it  was  duly  executed :  *  Lord 
llnrdwicke  allowed  the  plea,  so  far  as  it  applied  to  that  part  of  the  bill 
which  sought  to  set  the  will  aside  :  because  "  you  cannot,  in  this  Court, 
set  aside  a  will  for  fraud  ;  "  but  he  would  not  allow  it  as  to  the  receiver  : 
for  he  would  hot  tie  up  the  hands  of  the  Court,  in  case  it  should  bo 
necessary,  in  the  progress  of  the  suit  at  Law,  to  Ikvvc  a  receiver  ap- 
pointed."*    A  will,  however,  cannot  be  pleaded  to  a  bill  by  an  heir-at- 

3  Wyatt's  P.  R.  328;  Story  Eq.  PI.  §  811.  i  Ilardman  v.  Ellames,  2  M.  &  K.  732, 

*  Beames   on  Picas,   247;    Story  En-  PI.  739,  744;  C.  P.  Coop.  t.  Brough.  351,  354; 

*  811.  see  Jerard  v.  Sanders,  2  Ves.  J.  187. 

s  Wyatt's  P.  R.  328.  2  ^j.  Red.  203. 

6  Lord  Cholmondeley  v.  I^rd  Clinton,  T.  8  Storv  Va].  PI.  §  812.     For  form  of  such 

&  It.  107,  118.  a  plea,  see  Vol.  III.     Willis,  559. 

"  Blewit  V.  Thomas,  2  Ves.  J.  GG9,   G71;  *  Anon.,  3  Atk.  17. 

Story  Eq.  PI.  §§  814,  815. 
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law.  prating  for  production  of  documents,  and  an  injunction  to  restrain 
the  defendants  from  setting  up  legal  impediments,  in  an  action  of  tjeet- 
ment  commenced  by  liim  against  them.* 

In  like  manner,  upon  a  bill  filed  by  an  heir  against  the  person  claim- 
ing nnder  a  conveyance  from  the  ancestor,  the  defen<lant  may  plead  the 
conveyance,  in  bar  of  the  suit; "  and  so,  where  a  bill  was  liled  by  per- 
sons claiming  under  a  will,  to  set  aside  a  conveyance  made  by  the 
testator,  on  the  ground  of  fraud,  and  the  defendant  pleaded  a  convey- 
ance by  the  testator,  before  the  date  of  his  will,  of  the  estate  which  the 
plaintiffs  claimed,  the  plea  was  allowed.'' 

In  all  pleas  of  title,  whether  derived  under  a  will  or  a  deed,  if  the 
defendant  is  not  the  person  taking  immediately  Under  the  will  or  deed, 
but  derives  his  title  through  others,  the  title  of  the  defendant  must  be 
deduced  from  the  person  immediately  taking,  by  proper  averments  in 
the  plea.  And  in  all  cases  it  is  necessary,  whether  the  title  be  derived 
from  adverse  possession,  or  from  a  will  or  conveyance,  to  show 
that  it  had  a  commencement  anterior  to  *  that  of  the  plaintiff's  *G7-t 
title,  as  shown  by  the  bill :  a  title  posterior  to  that  of  the  plaintiff 
will  not  avail  as  a  plea,  unless  it  be  some  wa}-  connected  with  the  plain- 
tiff's title.  Thus,  where  a  bill  was  filed  by  one  claiming,  either  as  heir 
ex  parte  maternd  of  the  person  last  seised,  or  as  a  remainder-man  under 
the  limitations  of  a  prior  settlement,  charging  that  the  person  last  seised 
had  onl}-  a  life-interest  in  the  property,  and  that  it  would  so  appear  if 
the  contents  of  a  certain  deed,  executed  in  1730,  and  within  the  power 
of  the  defendant,  were  set  forth ;  and  the  defendant  i)leaded  that,  in 
the  jear  17GG,  the  person  last  seised,  being  tenant  in  tail  in  possession, 
had  dul}'  suffered  a  recovery  of  the  estates  in  question,  to  the  use  of 
hunself  in  fee,  and  had  subsequentl}-  devised  them  to  the  defendant, 
the  plea  was  overruled :  because  the  defendant,  relpng  upon  a  subse- 
quent title  which  he  had  not  connected  in  any  way  with  the  ground  of 
the  title  upon  which  the  plaintiff  stood,  had  not  denied  that  title,  or  any 
substantial  part  of  it,  or  the  possession  or  existence  of  the  deed  of  1 730.^ 

(6.)  From  what  has  been  above  stated  it  is  obvious,  that  where  a 
conveyance  is  insisted  upon  by  plea,  as  an  adverse  title,  it  must  bear 
a  date  anterior  to  the  commencement  of  the  plaintifl"'s  title,  as  shown 
1)3'  the  bill :  though  there  are  cases  in  which  a  conveyance  may  be  in- 
sisted upon,  posterior,  in  point  of  date,  to  the  plaintiff's  title. •^  In 
such  cases,  however,  it  is  necessary  to  the  valldit}'  of  the  plea,  that  the 
conveyance  should  have  been  for  a  valuable  consideration  ;  and  that, 
at  the  time  it  was  perfected,  the  defendant,  or  the  person  to  whom  it 
was  made,  should  not  have  had  notice  of  the  plaintiff's  right.^    A  plea 

6  Riimbold  r.  Forteath,  2  Jur.  N.  S.  686,  which   tliis   defence  can   be   raised,  see   tlie 

"V.  C.  W.  indi^ment  of  I»rd  Westhiirv  L.  C   in  Phil- 

6  Ld.  Red.  •2(!.3.  lips   v.  Thillips,  8  Jur.  N.  S.  145;  10  W .  K. 

1  Howe   V.  Duppa,  1  V.  &  B.  511,  513;  2;J6. 

Storv  E(j.  PI.  §  812.  3  If  the  defendant  has  not  used  rea.-*on- 

I'Hungate  v.  Gascoigne,  1  R.  &  M.  008;  able   dilif,^ence   in   the  investigation   of    tlie 

gee  also  Jackson  r.  Rowe,  4  Russ.  614,  52.3.  title,   tlie   plea  ts  no   defence.      Jackson   r. 

2  For  an  elaborate  revij'T  il  '".he  cases  in  Rowe,  2  S.  &  S.  472,  475. 
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of  this  sort  is  called  ' '  a  plea  of  purchase  for  a  valuable  consideration, 
without  notice  ; "  and  it  is  founded  on  this  principle  of  cquitj,  namely, 
that  where  the  defendant  has  an  equal  claim  to  the  protection  of  a  Court 
of  Equity  to  defend  his  possession,  as  the  plaintiff  has  to  the  assistance  of 
the  Court  to  assert  his  right,  the  Court  will  not  interpose  on  either  side.* 
A  purchaser  with  notice  from  a  purchaser  without  notice,  may 
*  6  75  shelter  himself  under  the  lirst  purchaser  ;  ^  but  notice  to  an  agent  *  ia 
notice  to  the  principal ;  ^  and  where  a  person  having  notice,  pur- 
chased in  the  name  of  another  who  had  no  notice,  and  knew  nothing  of 
the  pm-chase,  but  afterwards  approved  it,  and  without  notice  paid  the 
purchase-money  and  procured  a  conveyance,  the  person  first  contracting 
was  considered,  from'  the  beginning,  as  the  agent  of  the  actual  pur- 
chaser, who  was  therefore  held  affected  with  notice.^ 

A  settlement,  in  consideration  of  marriage,  is  equivalent  to  a  pur- 
chase for  a  valuable  consideration,  and  may  be  pleaded  in  the  same 
manner.^  If  a  settlement  is  made  after  marriage,  in  pursuance  of  an 
agreement  before  marriage,  the  agreement  as  well  as  the  settlement 
must  be  shown.*  A  widow,  defendant  to  a  suit  brought  by  any  person 
claiming  under  her  husband,  to  discover  her  title  to  lands  of  which  she 
is  in  possession  as  her  jointure,  may  plead  her  settlement  in  bar  to  any 
discovery,  unless  the  plaintiff  offers,  and  is  able  to  confirm  her  jointure  ; 
but  a  plea  of  this  nature  must  set  forth  the  settlement,  and  the  lands 
comprised  in  it,  with  sulflcient  cei'tainty.^ 


4  Ld.  Eed.  274.  Upon  this  principle  it 
has  been  held,  that  a  purchase  for  valuable 
consideration,  though  a  good  defence,  is  not 
good  as  a  ground  for  filing  a  cross-bill :  Pat- 
terson V.  Slaughter,  Amb.  203;  High  v. 
Batte,  10  Yerger,  -335;  Donnell  v.  King,  7 
I^igh,  393;  Stor_y  Eq.  PI.  §  805;  Jewett  v. 
Palmer,  7  .John.Ch.  65:  Gallatian  v.  Cun- 
ningham, 8  Cowen,  361;  Souzer  v.  De  Meyer, 
2  Paige,  574;  see  the  remarks  of  Lord  Chan- 
cellor Lifford  upon  this  pica,  in  Lord  Urog- 
heda  v.  jMalone,  Finlav's  Dig.  449,  cited  in 
]iIitford  Eq.  PI.  (5th  Am.  ed.)  277,  note  (1). 
This  defence  must  be  raised  on  the  pleadings. 
Phillips  V.  Phillips,  3  Giff.  200;  7  .Jur.  N.  S. 
1094;  8  id.  145:  10  W.  K.  236,  L.  C. 

5  Ld.  Red;  278;  Brandlvn  v.  Ord,  1  Atk. 
571;  Lowther  v.  Carlton,  2  Atk.  139,  242; 
Ca.  t.  Talbot.  187;  Sweet  v.  Southcote,  2 
Pro.  C.  C.  66;  M'Qiieen  v.  Farquhar,  11 
Ves.  478;  Hiern  v.  Mill  13  Yes.  120;  and 
see  Harrison  v.  Forth,  Prec.  in  Chan.  51  ; 
Story  Eq.  PI.  §  808;  Yarick  v.  Briggs,  6 
Paige,  329;  Bennett  v.  Walker,  West,  130, 
Jackson  v.  McChesney,  7  (^'owen,  360 ;  Bum- 
pus  V.  Platner,  1  John.  Ch.  213;  Demarest 
V.  Wynkoop,  3  John.  Ch.  147;  Jackson  v. 
Henry,  10  John.  185:  Jackson  v.  Given,  8 
John."  573;  Alexander  v.  Pendleton,  8 
('ranch,  462;  1  Story  Eq.  Jur.  §§  409,  410, 
and  notes;  Hagthorp  v.  Hook,  1  (iill  &  J. 
263;  Curtis  v.  Lunn,  6  Munf.  42;  Gritlith  v. 
Griffith,  1  HofT.  Ch.  163;  Lacy  v.  Wilson,  4 
Munf.  31?     T::Klsav  v.  Kankin,  4  Bibb,  482; 

-McNitt  r.  Ixigan,  Lift.   Sel.   Ca.   69.     P,ut  if 
he  would  avail  himself  of  the  want  of  notice 
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in  his  vendor,  he  must  expressly  aver  that 
ignorance  in  pleading.     Gallatian  v.  Erwin, 

1  Hopk.  58;  S.  C.  on  appeal,  8  Cowen,  361; 
Griffith  V.  Griffith,  1  Hoff.  Ch.  163;  Cum- 
mings  V.  Coleman,  7  Rich.  Eq.  S.  C.  509. 
A  purchaser  without  notice  from  one  who 
has  fraudulently  purchased,  is  not  affected  by 
the  fraud.  Bumpus  v.  Plainer,  1  John.  Ch. 
213;  Jackson  v.  Henry,  10  John.  185. 

1  Ld.  Red.  278;  Brotherton  v.  Hatt,  2 
Vern.  574;  Le  Neve  v.  Le  Neve,  3  Atk. 
646,  655;  Maddox  v.  Maddox,  1  Yes.  S.  62; 
Ashley  v.  Baillie,  2  Yes.  S.  370;  Hiern  v. 
Mill,  ubi  sup. ;  Mountford  v.  Scott,  3  Mad. 
34,  .39;  Kennedy  v.  Green,  3  M.  &  K.  699; 
Atterburv  v.  ^V'allis,  8  De  G.,  M.  &  G.  454; 

2  Jur.  N".  S.  343;  Espin  v.  Pemberton,  3  De 
G.  &  J.  547  ;  5  Jur.  N.  S.  157  ;  4  Drew.  333 ; 

5  Jur.  N.  S.  55;  Llovd  v.  Atwood,  3  De  G. 

6  J.  614;  5  Jur.  N."S.  1322;  Storv  Eq.  PL 
§  808;  Griffith  v.  Griffith,  I  Hoff.  Oh.  153. 

2  Ld.  Red.  278  ;  Jennings  v.  Moore,  2 
Yern.  609 ;  Blenkarne  v.  .lennens,  2  Bro.  P. 
C.  cd.  Toml.  278;  see  Molony  v.  Kernan,  2 
Dr.  &  War.  31. 

3  Ld.  Red.  278;  Harding  v.  Hardrett, 
Rep.  t.  Finch,  9 ;  Jackson  v.  Rowe,  ubi  .mp. 
[Even  to  the  extent  of  the  husband's  whole 
estate.    Herring  v.  Wickiiam,  29  Gratt.  628.] 

4  Ld.  Red.  279;  Lord  Keeper  v.  Wvld,  1 
Yern.  1.39. 

6  Ld.  Red.  279;  Petre  t).  Petre,  3  Atk. 
511;  Pyncent  f .  Pyncent,  ih.bll;  Senhouse 
V.  Earl,"  2  Yes.  S.  450 ;  Leech  v.  Trollop,  ib. 
662. 
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Some  doubt  was  entortainod,  wliethor  a  pk-a  ol"  piucliasc  fur  valiiahk: 
consideration  will  avail  against  a  legal  title.  The  point  has  hcen  luiiy 
discussed  by  Lord  St.  Leonards,  in  his  "  Treatise  of  the  Law  (jf  Ven- 
dors and  Purchasers,"  *  and  it  seems  now  to  be  settled  tliat  tliere  are. 
cases  in  which  this  defence  may  be  so  pleaded.'' 

*  The  rules  for  the  guidance  of  a  pleader  in  framing  picas  of  this     "(570 
description  have  been  so  clearly  and  succinctly  laicl  down  by  the 
learned  author  of  the  treatise  last  referred  to,  that  it  appears  to  be  the 
best  course,  on  the  present  occasion,  to  call  the  reader's  attention  to 
the  following  extracts  from  that  valuabh;  work,^  namely  :  -  — 

"  The  plea  must  state  the  deeds  of  purchase  :  setting  forth  the  dati's, 
parties,  and  contents,  briefly,  and  the  time  of  their  execution  : "  for 
that  is  the  peremptory  matter  in  bar.* 

"  It  must  aver  that  the  vendor  was  seised,  or  pretended  to  be  seised, 
at  the  time  he  executed  the  conveyance.^  In  Carter  \.  Pritrhard'^  it 
was  held,  that  the  plea  of  a  purchase  without  notice  must  aver  the  de- 
fendant's belief,  that  the  person  from  whom  he  purchased  was  seised  in 
fee.     If  it  be  charged  in  the  bill  that  the  vendor  was  only  tenant  for 


6  (11th  Eng.  ed.)  pp.  1067-1072  ;  (7th 
Am.  ed.)  vol.  2,  572-578. 

7  See  Judgment  of  Lord  Westbury,  L. 
C,  in  Phillips  v.  Phillips,  8  Jur.  N.  S.  145; 
10  \V.  K.  2-!6;  Lord  St.  Leonards,  V.  &  P. 
791,  79G,  where  this  case  is  reviewed ;  Bowen 
V.  Evans,  1  Jo.  &  Lat.  178,  26-i;  Joyce  v.  Ue 
Molevns.  2  Jo.  &  Lat.  374;  Penny  v.  Watts, 
1  M'N.  &  G.  150;  2  De  G.  &  6.  501;  At- 
torney-General V.  Wilkins,  17  Beav.  285 ;  17 
Jur.  885 ;  Lane  v.  Jaclvson,  20  Beav.  5.35 ; 
Colyer  v.  Finch,  5  H.  L.  C.  920;  3  Jur.  N. 
S.  25;  S.  C.  nom.  Finch  v.  Shaw,  19  Beav. 
500,  .507;  18  Jur.  9-35;  Greenslade  v.  Dare, 
17  Beav.  502;  20  Beav.  284;  1  Jur.  N.  S. 
294:  Stackhousc  v.  Countess  Jersey,  1  J.  & 
H.  721;  7  Jur.  N.  S.  359;  Wood  I'.'Mann,  2 
Sumner,  507.  "The  point  of  doubt,"  says 
Mr.  Justice  Storj',  "has  been,  whether  the 
defence  ought  to  apply  to  a  case,  where  the 
plaintiff  founds  his  bill  upon  a  legal  title, 
seeking  to  support  it  by  a  discovery,  and 
tile  dcfciiihiut  relies  solely  on  an  e(|uitable 
title  to  pnitect  himself  from  the  discovery. 
Upon  this  point  the  authorities  are  at  vari- 
ance ;  but  upon  principle,  it  would  seem  dif- 
ficult to  resist  the  reasoning  by  Avhich  the 
doctrine,  that  the  purchaser  is,  in  such  a 
case,  entitled  to  protection,  is  supported." 
Story  F:q.  PI.  §  604  a ;  see  3  Sugden  V.  & 
P.  (7th  Am.  ed.)  1067  et  seq.  Snelgrove  v. 
Sntigrove,  4  Desaus.  288,  where  this  point 
is  fully  examined,  and  the  Chancellor  (De- 
saussure)  remarks:  "It  should  be  remem- 
bered, that  the  plea  protects,  by  the  Court 
refusing  to  aid  the  plaintiff  in  setting 
up  a  title.  Now,  when  the  title  attempted 
to  be  set  up  is  an  equitable  one,  it  seems 
ver}'  reasonable  that  the  Court  should  for- 
bear to  give  its  assistance  in  setting  up  such 
equitable  title  against  another  title  set  up 
by  a  fair  purchaser.  But  when  the  plaintiff 
Comes  with  a  legal  title,  I  do  not  see  how  he 
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can  be  refused  the  aid  of  the  Court."     See 
also  Larrowe  v.  Beame,  10  Ohio,  498. 

1  This  subject  is  fully  discussed  in  Snel- 
grove V.  Snelgrove,  4  Desaus.  286;  Cardwell 
V.  Cheatham,  2  Head  (Tenn.),  14.  The  same 
explicitne.ss  has  been  held  not  to  be  neces- 
sary in  setting  up  the  defence  of  hond  fide 
purchase  for  a  valuable  consideration,  with- 
out notice,  when  made  in  an  answer  as  in  a 
plea.  Servis  v.  Beatty,  32  Miss.  52.  \ Miter 
in  Tennessee,  Rhea  i*'.  Allison,  3  Head,  177.1 

2  V.  &  P.  788-790  (7th  Am.  ed.),  1067 
et  seq. 

8  Qiicere  this,  as  the  plaintiff  might  there- 
by be  enabled  to  proceed  against  ttie  defend- 
ant at  Law;  see  Anon.,  2  Tha.  ('a.  161;  in 
Day  V.  Arundel,  Hardres,  510,  it  was  ex 
pressly  held,  that  the  time  of  the  purchase 
need  not  be  stated  in  the  plea. 

■*  See  Gilb.  For.  Rom.  58;  Aston  v.  Aston, 
3  Atk.  .302;  Salkeld  v.  Science,  2  Ves.  S. 
107;  Harrison  v.  Southcott,  ib.  389,  .396;  and 
see  Walwvn  v.  Lee,  9  Ves.  24,  and  the  plea 
in  that  case.  Beames  on  Picas,  .'j41.  It 
seems,  that  the  practice  formerly  was  to 
extend  the  plea  to  the  discovery  even  of 
the  purchase  deeds ;  and  in  \Vatk)ns  v. 
Hatchet,  1  Eq.  Ca.  Ab.  36,  pi.  3,  although 
the  purchaser  improvidently  offered  to  pro- 
duce his  purchase  deeds,  yet  the  Court  would 
not  bind  him  to  do  so. 

5  Story  V.  Lord  Windsor,  2  Atk.  C.30; 
Head  v.  l<:gerton,  3  P.  Wms.  279.  281  ;  and 
see  Attorney-General  v.  Backhouse,  17  Ves. 
290;  Jackson  v.  Rowe,  4  Russ.  514,  523; 
Beames  on  Pleas,  342;  Craig  r.  Leipcr,  2 
Yerger,  193;  Lanesborough  r.  Kilmaine,  2 
Moll.  403;  Snelgrove  v.  Snelgrove,  4  De- 
saus. 287. 

6  Michaelmas  Term,  12  Geo.  11.  1739,  2 
Vivian's  MS.  Rep.  90,  in  Lincoln's  Inn 
Library ;  see  Jackson  r.  Rowe,  4  Russ.  514, 
519. 
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life  or  tenant  in  tail,  and  a  discovery  of  the  title  be  prayed,  such  a  dis- 
covery cannot  be  covered,  unless  a  seisin  is  sworn  in  the  manner 
already  mentioned,  or  that  such  fines  and  recoveries  were  levied  and 
Buflfered  as  would  bar  an  entail  if  the  vendor  was  tenant  in  tail :  for  if  a 
purchase  b}-  lease  and  release  should  be  set  forth,  which  would 
•G77  pass  no  more  from  *  the  tenant  in  tail  than  it  lawfully  may  pass, 
and  that  is  only  an  estate  for  the  life  of  the  tenant  in  tail,^ 
then  there  is  no  bar  against  the  issue. -^  Where,  however,  a  fine  was 
pleaded,  the  plea  must  have  averred  an  actual  seisin  of  a  freehold  in 
the  vendor,  and  not  that  he  was  seised  or  pretended  to  be  seised.* 

"If  the  conve3-ance  pleaded  be  of  an  estate  in  possession,  the  plea 
must  aver  that  the  vendor  was  in  possession  at  the  time  of  the  execu- 
tion of  the  conveyance.*.  And,  if  it  be  of  a  particular  estate  and  not  in 
possession,  it  must  set  out  how  the  vendor  became  entitled  to  the  re- 
version.^ But,  although  a  bill  be  brought  by  an  heir,  the  plea  need 
not,  on  that  account,  aver  the  purchase  to  be  from  the  plaintiff's  an- 
cestor.® 

"  The  plea  must  also  distinctly  aver,  that  the  consideration  money 
mentioned  in  the  deed  was  bond  fide  and  trul}'  paid,"  independently  of 
the  recital  of  the  purchase  deed :  *  for  if  the  mone}'  be  not  paid,  the 
plea  wiU  be  overruled,^  as  the  purchaser  is  entitled  to  relief  against 
payment  of  it.  The  particular  consideration  must,  it  should  seem,  be 
stated,^"  although  this  point  has  been  decided  otherwise."  There  can, 
however,  be  no  objection  to  state  the  consideration :  as,  if  it  be  valua- 
ble, the  plea  will  not  be  invalidated  by  mere  inadequacy.-'^  The  ques- 
tion is,  not  whether  the  consideration  is  adequate,  but  whether  it  is 
valuable  :  for  if  it  be  such  a  consideration  as  will  not  be  deemed  fraud- 
ulent within  the  statute  2-7th  Elizabeth,  or  is  not  merely  nominal,^*  or  the 
purchase  is  such  a  one  as  would  hinder  a  puisne  purchaser  from  over- 
turning it,  it  ought  not  to  be  impeached  in  Equity. 


1  This  is  the  doctrine  of  Littleton,  with  Brereton  v.  Gamul,  2  Atk.  241;  Molony  v. 
which,  it  seems,  Gilbert  agreed ;  but  since  '  Kernan,  2  Dr.  &  War.  .31 ;  Beames  on  Pleas, 
Littleton's  time  it  has  been  held,  that  the  314;  Story  Eq.  PI.  §  80.5;  Jewett  t".  Palmer, 
releasee  has  a  base  fee,  determinable  by  the  7  John.  Ch.  05  :  High  v.  Batte,  10  Yerger, 
entry  or  action  of  the  issue;  see  Butler's  n.  3.35;  Donnell  v.  King,  7  Leigh,  3'J3 ;  Snel- 
1,    to  Co.   Litt.   331  a,   and   the   authorities  grove  v.  Snelgrove.  4  Desaus.  280. 

there  referred  to.     But  now  estates  tail  mav  ^  Maitland  v.  Wilson,  3  Atk.  814;  2  Sug- 

bc  barred  bv  deed.     3  &  4  Will.  IV.  c.  74  '  den  V.  &  P.  (7th  Am.  ed.)  1009. 

2  (iilb.  Por.  Rom.  57.  9  Hardingham  v.  Nichols.  3  Atk.  304:  as 

3  Story  V.  Lord  Windsor,  2  Atk.  6.30;  and  to  necessity  of  proof,  see  Molony  v.  Kernan, 
pee  Page  r.  Lever,  2  Ves.  J.  450;  Dobson  v.  uhi  sup. 

Leadbeater,  13  Ves.  2-30,  233.  i"  Millard's  case,  Freem.  43;  Snag's  case, 

*  Trevanian  v.  Mosse,  1  Vern.  246 ;  Strode  cited   ibid. ;   and   see   Wagstaff   v.    Read,  2 

r.  Blackburne,  3  Ves.  222,  226 ;  Wallwyn  v.  Cha.  Ca.  156  ;  High  v.  Batte,  10  Yerger,  335; 

Lee,  9  Ves.  32;  Beanies  on  Pleas,  342;  see  Donnell  v.  Kin^,  7  Leigh,  393. 

also   Jackson   v.   Rowe,    4    Russ.    514,   519;  n  Moore   v.   Mayhow,   ubi  sup.;   Day  v. 

Ladv   Lanesborough    v.    Lord   Kilmaine,   2  Arundel,  Hardres,  510. 

Moll.  403;  Ogilvie  V.  Jeaffreson,  2  Giff.  353;  i^  Basset    v.  Nosworthv,   Rep.    t.    Finch, 

0  Jur.  N.  S.  970.  102,  cited  Amb.  766;  Miliimav  v.  Mildmay, 

5  Hughes  V.  Garth,  Amb.  421.  cited  ibid. ;  Bullock  v.  Sadlier,  ib.  763,  767'. 

6  Sevmer  v.  Nosworthv,  Freem.  128;  3  i^  gee  Moore  v.  Mavhow,  2  Cha.  Ca.  34; 
Cha.  Rep.  40 ;  Nels.  Rep.  135.  Wagstaff  v.  Read,  2  Clia.  Ca.  150. 

7  Moore    v.   Mayhow,    1    Cha.    Ca.    34; 
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"  The  plea  must  also  deny  notice  of  the  pUiintitr's  title  or  elaiiu,'* 
previously  to  the  execution  of  the  deed  and  payment  of  the 
*  purchase-money  ;  ^  for,  till  then,  the  transaction  is  not  com-  *G78 
plete  ;  and,  therefore,  if  the  purchaser  have  notice  previously  to 
that  time,  he  will  be  bound  bj'  it.  And  the  notice  so  denied  must  be 
notice  of  the  existence  of  the  plaintiff's  title,  and  not  morel}'  nijtice  of 
the  existence  of  a  person  who  would  claim  under  that  title. '^  lint  a 
denial  of  notice,  at  the  time  of  making  the  purchase  and  paying  tliu 
purchase-money,  is  good ;  **  and  notice  before  the  purchase  need  not  be 
denied :  because  notice  before  is  notice  at  the  tmie  of  the  purcliase  ;  * 
and  the  party  will,  in  such  case,  on  its  being  made  to  appi^ar  that  he 
had  notice  before,  be  liable  to  be  convicted  of  perjury.'^ 

"  The  notice  must  be  positively,  and  not  evasivel}',  denied,"  and 
must  be  denied  whether  it  be  or  be  not  charged  by  the  bill.^  If  partic- 
ular instances  of  notice,  or  circumstances  of  fraud,  are  charged,  the 
facts  from  which  they  are  inferred  must  be  denied  as  speciall}'  and 
particularly  as  charged.^  So,  if  the  bill  charges  that  the  purchaser  has 
in  his  possession  certain  papers  and  documents',  whence  it  will  appear 
that  his  was  not  a  purchase  without  notice,  the  defendant  is  bound  to 
support  his  plea  b}'  an  answer  to  that  charge.^ 

"  But  he  need  only  by  his  plea  deny  notice  generally,  unless  where 
facts  are  specially  charged  in  the  bill  as  evidence  of  notice. ^° 

"Notice  must  also  be  denied  by  answer ;  ^°  for  that  is  matter  of 

14  Ladv     Bodmin    v.    Vandenbendy,    1  Palmer,  7  John.  Ch.  65 ;  High  v.  Batte,  10 

Vern.  179;   Anon.,    2   Ventr.    361,    No.   2  ;  Yerper,  385. 

Cummings  v.   Coleman,  7  Rich.  Eq.  (S.  C.)  ^  Jones  v.  Thomas,  3  P.  Wms.  243. 

509.  ^  Cason  v.  Round,  Prec.  in  Cha.  226;  and 

1  Moore  V.  Mayhow,   nbi.  sup. ;  Story  v.  see  2  Eq.  Ca.  Ab.  682  (D.),  n.  {b). 
Lord  Windsor,  2  Atk.  630;   Attornev-Gen-  7  Aston  w.  Gurzon,  and  Weston  v.  Berke- 

eral  v.  Gower,  2  Eq.  Ca.  Ab.  685,  jol.  11:  ley,  3  P.  Wms.  244,  n.  (F);  and  see  the  6th 

Beanies  on   Pleas,  344;  Aiken  v.   Smith,   1  resolution  in  Brace  v.   Duchess  of  Marlbor- 

Sneed  (Tenn.),   304;  Wilson   v.    Hillyer,    1  ougli,  2  P.  Wms.  495;  Hugiies  v.  Garner,  2 

Saxton  (N.  J.),   63;   Story  Eq.   PI.   §    806;  Y.\t  C.   Ex.   -328,   335;   Lowry  v.  Tew,   3 

Jewett  V.  Palmer,  7  John".  Ch.  65 ;  Gordon  Barb.  Ch.  407. 

V.   Rockafellow,   Halst.  Dig.   169;  Pillow  v.  8  Meder  i>.  Birt,  Gilb.  Eq.  Rep.  185;  Rad- 

Shannon,  3  Verger,  508;  Murray  v.  Ballou,  ford  «.  'Wilson,  3  Atk.  815;  and  see  .lerard 

1  John.  Ch.  566;  Heatlev  v.  Kinster,  2  John.  v.  Sanders,  2  V'es.  J.  187;  4  I'.ro.  C.  C.  322, 

Ch.   158;    Murray  v.   Finster,   2  John.  Ch.  325;  6  Dow,  230;  Foley  v.  Hill,  3  M.  &  (J. 

155;  M'Gahee  v.  Sneed,  1  Dey.  &  Bat.  333;  475,  481  ;  2  Jur.  '440;  \Vilsoii   v.   Hillyer,  1 

Frost  V.  Beekman,  1  John.  Ch.  288;  De  Mott  Saxton   (N.  J.),   63;    Denning  v.   Smith,   3 

r.  Starkey,  3  Barb.  Ch.  403 :  Boone  ?.•.  Chiles,  John.  Ch.  345;  Balcolm  i;.  N.  Y.  Life   Ins. 

10  Peters,   177,   211,212;  Williams  v.  Hoi-  and  Trust  Co.,  11  Paige,  454;  Lowrv  r.  Tew, 

lingsworth,    1    Strobh.    Eq.    103;    Ellis    v.  3  Barb.  Ch.  407:  Manhattan  Co.  r.  I'^yerston, 

Woods,  9  Rich.  Eq.  (S.  C.)  19.  6  Paige,  457;    Galatian  v.   Erwin,   1   Hopk. 

2  Kelsall  V.  Bennet,  1  Atk.  .522,  which  has  48;  Pillow  v.  Shannon,  3  Yerger,  .508. 
oyerruled  Brampton  v.  Barker,  cited  2  Vern.  ^  Hardman  v.  Ellames,  5  Sim.  640,  650; 

159.  2  M.  &  K.  732;  C.  P.  Coop.  t.  Brough.  351; 

3  See  Snelgroye.  v.  Snelgrove,  4  Desaus.  and  see  Gordon  v.  Shaw,  14  Sim.  393. 
287;    Murray  v.   Finster,  2  John.  Ch.  155,  ^^  Pennington  v.   Beechey,  2  S.  &  S.  282; 

157.  Thring  v.  Edgar,  ib.  274,  281  ;    Beames  on 

*  To  make  the  plea  of  iond/r/e  purchaser  Pleas,  .348;  Griffith  v.  Griffith,   1  lloff.  Ch. 

without  notice  ayailable,   the   notice  before  163.     This  rule  will  not,  however,  npidy  to 

the  whole  of  the  purchase-money  was  paid  an  answer  in  support  of  a  plea,  unless  the 

and  conveyance  received,  must  "be  denied.  pica  is  negative;    and  now,   the  defendant 

Natz  V.  M'Pherson,  7  Monroe,  599;   Frost  v.  need  only  answer  those  facts  to  which  he  is 

Beekman,  1  John.  Ch.  298,  303;  Jewett  v.  interrogated;  see  aiiti,  pp.  534,  015. 
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fraud  and  cannot  he  covered  by  the  plea  ;  "  because  the  plaintiff 
*G79  *  must  have  an  opportunity  to  except  to  its  sufficiency  if  he  think 
fit ;  ^  but  it  must  also  be  denied  by  the  plea  :  because,  otherwise, 
there  is  not  a  complete  plea  in  Court  on  which  the  plaintiff  maj'  take 
issue. ^  Although  a  purchaser  omit  to  deny  notice  b\'  answer,  he  will  be 
allowed  to  put  in  the  point  of  notice  b}^  wa}-  of  answer,*  and  the  omis- 
sion will  not  invalidate  his  plea,  if  it  is  d(mied  by  that.*  If  notice  is 
omitted  to  be  denied  by  the  plea,  and  the  plaintiff  rcpl}-  to  it,  the  de- 
fendant has  then  only  to  prove  his  purchase  ;  and  it  is  not  material  if 
the  plaintiff  do  prove  notice,  as  he  has  waived  setting  down  the  plea  for 
argument ;  in  which  case  it  would  have  been  overruled.^  If,  however, 
a  bill  is  exhibited  against  a  purchaser,  and  he  plead  his  purchase,  and 
the  bill  is  therefore  dismissed,  a  new  bill  will  lie  charging  notice,  if  the 
point  of  notice  was  not  charged  in  the  former  bill,  or  examined  to  ;  and 
the  former  proceedings  cannot  be  i^leaded  in  bar.®  But  if  notice  is 
neither  alleged  by  the  bill  nor  proved,  and  the  defendant  by  his  answer 
denj-  notice,  an  inquuy  will  not  be  granted  for  the  purpose  of  affecting 
him  with  notice.'' 

"A  plea  of  a  purchase  for  valuable  consideration  without  notice, 
will  not  be  allowed  where  the  purchaser  might,  by  due  diligence,  have 
ascertained  the  real  state  of  the  title.* 

"  If  a  purchaser's  plea  of  valuable  consideration  without  notice,  be 
falsified  by  a  verdict  at  Law^,  and  thereupon  a  decree  is  made  against 
the  purchaser,  and  he  then  carries  an  appeal  to  the  House  of  Lords,  it 
will  be  dismissed,  and  the  decree  affirmed,  without  further  inquirj-."  ^ 

A  plea  of  purchase  for  a  valuable  consideration  without  notice  pro- 
tects a  defendant  from  meeting  the  title  set  up  by  the  plaintiff;  but  a 
plea  of  bare  title  onl^-,  without  setting  forth  a  consideration,  is  not  suf- 
ficient for  that  purpose.^**  It  will  also  protect  a  defendant  from 
*680     the  discovery  of  deeds  and  writings,  except  of  the  purchase  *  deed 

11  Care  must  be  taken  in  case  of  a  plea  -  Harris  v.  Ingledew,  3  P.  Wms.  91,  94; 

of  a  purchase  for  a  vahialjle  consideration  Meadows  v.   Duchess  of  Kingston,  Ld.  Red. 

without  notice,  not  to  niaiie  an  answer  to  376,  n.  (s.);  Amb.  76G;  Jonesf.  Jones,  3JMer. 

anj'  statements  in  the  bill  actually  and  prop-  161,  171. 
erly  covered  by  the  plea:  for  notwithstand-  3  Anon.,  2  Cha.  Ca.  161. 

inij  some    doubts   formerly   entertained,    it  ■*  Cokc  v.  AVilcocks,  Mos.  73. 

seems  now  established,  that,  in  such  a  case  6  Harris  v.   Inji-ledew,   uhi  sup. ;  Eyre  t;. 

if  the  defeiulant  answer  at  all  to  the  matters  Dolphin,  2  Ball  &  15.  302. 
covered  by  the  plea,  he  must  answer  fully;  6  Williams  v.  Williams,  1  Cha.  Ca.  252. 

and  if  he  puts  in  a  general  answer,  he  can-  "  Hardy  v.  Reeves,  5  Ves.  42!i,  432. 

not  protect  himself  by  such  a  defence  in  his  ^  Jackson  v.  Rowe.  2  S.  &  S.  472,  475;  4 

answer  from  answering  iullv.    Story  Eq.  PI.  Russ.   514,  523  ;  Hamilton  v.  Lyster,  7  Ir.  K. 

§  606,  and  note,  and  cases  cited,  §  810,  note.  R.  560.     If  a  party  means  to  defend  himself, 

The  3yth  Equity  Rule  of  the   United  States  on  the  t,^round,  tliat  he  was  a  bond  Jic/e  pur- 

(?ourts  gives  to  such  a  person  the  right  to  chaser  for  a  valuable  consideration  without 

protect    himself    by  answer,    as    he    might  notice,  he  must  deny  the  fact  of  notice,  and 

by  plea.     Story  Eq.  Pi.  §  847,  note,  §  846,  of  every  circumstance  from  which   it  can  be 

note.  inferred.    Murray  «.  Ballou,  1  Jolm.  Ch.  575; 

1  Anon.,  2  Cha.  Ca.  161  ;  Price  v.  Price,  1  Balcolm  v.  N.   ?.  Life  Ins.  &;  Trust  Co.,  11 

Vern.  185 ;  Foley  v.  Hill,  3  M.  &C.  475,  481 ;  Paige,  454. 

2  Jur.  440;  row  the  defendant  need  only  su|>-  ^  Lewis  v.  Fielding,  Colles'  P.  C.  361. 

port  his  plea  hy  answer,  if  interrogatories  are  lo  Brereton  v.  Ganml,  2  Atk.  241. 

tiled;  see  anlt,  p.  615. 
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which  is  pleaded.^  If  the  defendant  has  the  opportunity  of  raisinj;  this 
defence  by  his  answer,  and  does  not  do  so,  he  cannot  plead  it  orally  at 
the  hearing.^ 

There  are  also  certain  cases  in  which  defects  in  the  form  of  the  bill 
may  be  taken  advantage  of  by  plea :  such  as  a  misdescription  of  the 
plaintitf's  residence,^  or  of  his  name.^  In  these  cases,  as  we  have 
seen,^  the  present  practice  is  to  move  that  the  plaintiff  may  give  secu- 
rity for  costs  ;  and  the  Court  will  not  encourage  pleas  of  this  nature.^ 

All  the  grounds  of  pleas  above  enumerated  go  to  the  relief  prayed 
by  the  bill ;  and,  as  we  have  seen,  if  they  are  sufficient  to  protect  the 
defendant  from  the  relief  prayed,  they  will  also  serve  to  protect  him 
from  the  discovery  sought,  except  so  far  as  such  discovery  is  material 
to  enable  the  plaintiff  to  avoid  the  effect  of  the  matter  pleaded.  There 
are,  however,  as  has  been  already  stated,  certain  cases  in  which, 
though  the  plaintiff  may  be  entitled  to  relief,  the  defendant  will  be 
protected  from  making,  either  the  whole,  or  some  part  of  the  discov- 
ery sought  by  the  bill :  because,  the  situation  in  which  he  is  placed 
renders  it  improper  for  a  Court  of  Equity  to  compel  discovery,  either 
because  the  discovery  may  subject  him  to  pains  and  penalties,  or  to 
forfeiture,  or  something  in  the  nature  of  a  forfeiture  ; ''  or  because  it 
would  beti'ay  the  confidence  reposed  in  him  as  a  legal  adviser,  or  as  an 
arbitrator.  The  cases  in  which  these  exemptions  from  discover}-  can 
be  insisted  upon  have  been  before  pointed  out,  and  the  principles  upon 
which  they  rest  discussed,  in  treating  of  demurrers  ;  *  all  that  need, 
therefore,  be  now  said  in  addition  is,  that  if  the  facts  upon  which  the 
defendant  rests  his  claim  to  exemption  from  the  discovery  sought  do  not 
appear  upon  the  bill,  they  may  be  presented  to  the  Court  by  plea.  The 
same  principles  apply  in  the  case  of  bills  for  discovery  only.® 

It  has  been  already  stated,  that  a  defendant  may  not  only  answer  an 
amended  bill,  but  may  also  defend  himself  from  the  effect  of  the  amend- 
ments by  a  demurrer  or  plea.^**  Pleas  to  amended  bQls  may  be  put  in 
upon  the  same  grounds  as  pleas  to  original  bills  ;  but  it  is  to  be  observed 
that,  if  a  defendant  has  answered  the  original  bill,  his  answer  may  be 
read  to  counterplead  his  plea  to  the  amended  bill ;  and  that  if, 
upon  so  reading  it,  it  should  appear  *  that  the  facts  stated  upon  *C81 
the  answer  to  the  original  bill  would  operate  to  avoid  the  defence 
made  by  the  plea  to  the  amended  bill,  the  plea  will  be  overruled.^     If 

1  Salkeld  v.  Science,  2  Ves.  S.  107;  Story  ''  United  States  of  America  v.  M'Rae,  L. 
Eq.  PL  §  809 ;  see  1  Story  Eq.  Jur.  §  410,  and  R.  4  Eq.  327 ;  S.  C  L.  R.  3  Ch.  Ap.  79. 
note ;  I.ube  Eq.  PI.  24.5,  240.  8  Ante,  pp.  .5f52,  570. 

2  Pliillips  V.  Phillips,  8  Jur.  N.  S.  145;  10  9  Halls  v.  Margrave,  3  Beav.  448.  For 
W.  R.  236,  L.  C;  3  Giff.  200;  7  Jur.  N.  S.  form  cf  plea  that  discoyery  would  subject  de- 
]^Q94          '  fendant  to  penalty,  see  Beames  on  Pleas,  339. 

3  Eowlej  V.  Eccles,  1  S.  &  S.  511;  Smith  i"  Ante,  p.  582. 

V  Smith   Ka\  Ap.  22;  Bainbriirrre  v.  Orton,  i  Ld.  Red.  2'M:  TTyliard  r.  White,  ifiif/.  ; 

20Beay.28.  Noel  v.  Ward,  1  Mad.  322,  330;  Hildyard  «. 

•i  Cust  V.  Southee,  13  Beay.  435.  Cressy,  3  Atk.  303.     As   to  form  of  pleas  to 

6  Ante,  p.  358.  amended  bills,  see  Haynes  ».  Barton,  13  Jur. 

6  Baiubrigge  v.  Orton,  ubi  sup.  480,  V.  C.  E. 
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the  defendant  answer  the  originiil  bill,  and  the  amendments  do  not  var^' 
the  ease  made  b}*  it,  he  cannot  plead  to  the  amended  bill.^  The  mere 
fact,  however,  that  the  answer  comprises  matters  retained  in  the  amended 
bill  does  not  prevent  the  defendant  from  pleading  to  the  latter ;  ^  and 
where  the  objection  for  want  of  parties  arose  again,  in  consequence  of 
an  amendment  of  the  bill,  a  second  plea  on  that  ground  has  been 
allowed.* 

Section  III.  —  Form  of  Pleas. 

A  plea  is  intituled  in  the  cause,  and  is  headed  as  follows  :  "  The  plea 
of  the  above-named  defendant  (or,  of  A.  B.,  one  of  the  above-named 
defendants)  to  the  bill  of  complaint  of  the  above-named  plaintiff  (or, 
plaintiffs)."  When  put  in  by  more  than  one  defendant,  the  heading 
luns  as  follows  :  ' '  The  joint  and  several  plea  of  the  above-named  de- 
fendants (or,  of  A.  B.  and  C.  D.,  two  of  the  above-named  defend- 
ants)," &c.,  &c.^  Where  it  is  the  plea  of  a  man  and  his  wife,  the 
words  "and  several"  should  not  be  inserted;  but  where  an  objection 
was  taken  to  a  plea  by  husband  and  wife,  on  the  ground  that  those 
words  were  inserted,  Sir  John  Leach  V.  C.  considered  the  term  "  sev- 
eral "  as  meaning  nothing,  and  that,  being  mere  surplusage,  it  did  not 
vitiate  the  plea.®  It  ma}-  be  observed,  that  w^here  a  plea  was  prepared 
as  a  joint  plea  of  a  husband  and  wife,  but  the  wife  refused  to  swear  to 
it,  whereupon  the  husband  put  in  the  plea,  and  applied  that  it  should 
stand  for  himself,  it  was  so  ordered."  The  title  of  the  plea  must  agree 
with  that  of  the  cause  at  the  time  when  the  bill  is  filed. 

A  defendant  is  not  allowed  to  correct  or  alter  the  name  of  a  plaintiff, 
or  a  co-defendant ;  and  if  his  own  name  is  misspelt  in  the  bill,  the  title 
of  his  plea  must,  nevertheless,  agree  with  that  of  the  bill.  The  correc- 
tion should  be  made  in  the  heading,  thus  :  ' '  The  plea  of  the  above- 
named  defendant,  John  Jones  (in  the  bill  b}-  mistalvc  called  William 
Jones)."*  If  a  female  defendant  marries  subsequentl}- to  the 
*682  filing  of  the  bill,  but  before  pleading,  the  plea  *  should  (unless 
she  has  obtained  an  order  to  defend  the  suit  b}'  herself)  be 
headed  thus :  "  The  plea  of  A.  B.  and  C.  his  wife,  lateh',  and  in  the 
bill  called  C.  D.,  spinster  (or,  widow,  as  the  case  may  be),  to  the  bill 
of  complaint  of  the  above-named  plaintiff."  ^ 

Where  a  plea  is  accompanied  by  an  answer,  it  must  be  headed  "  The 
plea  and  answer,"  or,  "  The  joint  plea  and  answer,"  or  "  The  joint  and 
several  plea  and  answer,"  according  to  the  circumstances. 

2  Esdaile  v.  Molineux,  2  Coll.  636,  639;            «  Fitch  v.  Cliapman,  2  S.  &  S.  31. 
10  Jur.  852.  "^  Pain  f.  ,  1  Cli.  Ca.  2'J6  ;  S.  C.  nom. 

8  Wvllie  V.  EUice,  6  Hare,  505,  515;  Ellice  Pavie  v.  Acourt,  1  Dick.   13;  see  ante,  pp. 

r.  Roupell  (No.  1),  32  Beav.  299;  9  Jur.  N.  180,  499. 
S.  530,  533.  8  Braithwaite's  Pr.  44,  62. 

*  Henley  v.  Stone,  4  Beav.  .389,  391.  l  Braithwaite's  Pr.  46,  62. 

6  BrjiitliVaite'sPr.  61.  For  forms  of  pleas, 
Bee  Vol.  lU. 
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A  ploa,  like  a  demurrer,  is  introduced  h}'  a  protestation  against  the 
confession  of  tlie  truth  of  an}'  matter  contained  in  the  1)111.- 

The  extent  of  the  plea,  that  is,  whether  it  is  intended  to  cover  the  whole 
bill  or  a  i)art  of  it  only,  and  what  part  in  particular,  is  usually  stated  in 
the  next  place  ;  and  this,  as  before  observed,  must  be  clearly  and  distinct- 
ly shown. ^  Formerl}-,  a  plea,  like  a  demuiTer,  was  liable  to  be  overruled, 
if  the  answer  accompanying  it  extended  to  an}'  part  of  the  bill  covered 
by  th.'  plea  ;  and  the  same,  if  not  a  greater  degree  of  accuracy,  was  re- 
quired of  the  pleader  in  applying  this  rule.  Now,  as  we  have  seen,*  this 
strict  practice  is  so  far  modified,  that  a  plea  is  no  longer  liable  to  be  over- 
ruled only  because  it  does  not  cover  so  much  of  the  bill  as  it  might  by 
law  have  extended  to,  or  only  because  the  answer  of  the  defendant  ex- 
tends to  some  part  of  the  same  matter  as  is  covered  by  the  plea.^ 

The  matter  relied  upon  as  an  objection  to  the  suit  or  bill  generally 
follows,®  accompanied  by  such  averments  as  are  necessary  to  support 
it ;  ^  and  where  a  plea  is  of  matter  which  shows  an  imperfection  in  the 
frame  of  the  suit,  it  should  point  out  in  what  that  imperfection  consists. 
Where,  for  instance,  a  plea  is  for  want  of  parties,  it  must  not  only 
show  that  there  is  a  deficiency  of  parties,  but  should  point  out  who  the 
parties  are  that  are  required.  Thus,  in  Merrewether  v.  3fel/is/>,^  where 
a  defendant  pleaded  a  settlement,  for  the  purpose  of  showing  that  there 
were  certain  parties  not  before  the  Court  who  were  interested 
in  the  suit,  but  did  not  aver  *  that  there  was  a  deficiency  of  par-  *683 
ties,  or  that  the  persons  appearing  by  the  settlement  to  be  inter- 
ested were  necessary  parties,  the  plea  was  held  to  be  informal,  and 
leave  was  given  to  amend  it.  A  plea,  den}'ing  a  negative  allegation  in  a 
bill,  has  also  been  held  to  be  informal.^ 

The  general  requisites  of  a  plea  have  already  been  discussed  at  con- 
siderable length ;  it  is  unnecessary,  therefore,  now  to  allude  to  them 
further  than  to  remind  the  reader,  that  the  plea  must  be  founded  upon 
matter  not  apparent  upon  the  face  of  the  bill :  -  must  reduce  the  case 
to  a  single  point,*  except  where  leave  has  been  obtained  to  plead 
double  :  *  and  must  be  supported  by  proper  averments.^ 

2  Lfl.  Red.   300.     Thp  reasons  for  the  in-  rate  and  distinct  part  of  the  bill.    Leacraft 

troduction    of   this   form   have   been   before  v.  Deniprey,  4  Paige,  124;  ««<e,  pp.  610,  616. 

illuded  to,  (infe,  p.   581.     At  Common  Law,  4  Ante,  p.0\7." 

\)rotestati<)n  in  pleading  is  now  unnecessary.  5  Ord.  XFV.  8,  9  ;  see  ante,  p.  540,  note. 
Protestations  in  pleas  are  not  allowed  in  New  6  The  particular  facts  on  wliich  the  de- 
Hampshire.  Rule  6  of  Ch.  Pr.  38  N.  H.  GOG.  fendant    intends   to    relv   must   be   clearly 

8  Ld.   Red.  294,  .300;  Mitford  Fxj.  PI.  by  stated,  so  that  the  plaintifT  may  know  what 

Jeremv  (5th  Am.  ed.)  .300,  note  (1),  in  which  case  he  has  to  meet.     Hardmanr.  FJlames,  2 

the  editor  has  given  the  opinion  of  Chancellor  M.  &  K.  7-32,  7.39;  Coop.  t.  P.rongh,  351,  3.55; 

Walworth  upon  this  point,  as  pronounced  in  [Whitthorne  r.  St.  Louis  Mut.  Life  Ins.  Co., 

Leacraft  r.  Demprey,  4  Paige,  124.     If  an  3  Tenn.  Ch.  147.] 

answer  commences  as  an  answer  to  the  whole  "^  Ld.  Red.  -300 ;  Story  Eq.  PI.  §  694. 

bill,  it  overrules  a  plea  and  demurrer  to  any  8  ],3  Ves.  435,  438. 

particular  part  of  the  bill,  although  such  part  i  Lakeman  f.Agua  Fria  Gold  Mining  Corn- 
is  not  in  fact  answered.     Id. ;  Summers  v.  panv,  22  Beav.  7G. 
Murray,  2  Edw.  Ch.  205.     A  defendant  mav  2"  j„te^  p.  g03. 
plead,   answer,  and  demur  to  the  same  bill;  8  Ante,  pp.  G03,  G07. 
but  these  several  defences  must  each  refer  to,  <  Ante,  pp.  GOS,  G09. 
and  in  terms  be  put  in  as  a  defence  to.  a  sepa-  ^  Ante,  p.  GU. 
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In  addition  to  the  above  requisites  it  may  be  added,  that  a  plea  must 
be  certain  :  it  must  tender  issuable  matter,  the  truth  or  falsehood  of 
■which  ma}'  be  replied  to  or  put  in  issue  ;  and  that,  not  in  the  form  of 
general  propositions,  but  specifically  and  distinctly.*  Therefore,  where 
a  plea  was  put  in  by  the  East  India  Company,  to  a  bill  filed  by  the 
Nabob  of  Arcot,  in  which  they  stated,  that  by  charters,  confirmed  by 
Acts  of  Tarliament,  they  had  certain  powers  under  which  particular 
acts  were  done,  the  plea  was  overruled,  because  it  did  not  set  forth  the 
contents  of  those  charters  and  Acts  of  Parliament.^ 

A  plea  must  also  cover  the  whole  case  made  by  the  bill,  or  by  that 
part  of  it  which  the  plea  affects  to  cover :  otherwise  it  will  be  over- 
ruled.^ Thus,  where  a  bill  was  filed  for  a  foreclosure  of  a  messuage 
and  forty  acres  of  land,  and  the  defendant  pleaded  an  absolute  title  in 
himself  to  certain  property  mentioned  in  the  deeds  bj-  which  he  deduced 
his  title,  consisting  of  a  messuage  and  tenement,  averring  that  the^^ 
were  the  same  which  were  meant  by  the  bill,  the  Court  of  Exchequer 
thought  the  plea  could  not  be  considered  as  relating  to  the  forty  acres 
of  land  mentioned  in  the  bill,  and  overruled  it.^  And  so,  where,  to  a 
bill  praying  a  reconve^^ance  of  four  estates,  the  defendant  put  in  a  plea 
of  a  fine  and  non-claim  as  to  one,  averring  that  the  estate  comprised  in 
the  fine  was  the  only  part  of  the  estates  comprised  in  the  bill  to  which 
he  had  or  claimed  a  right,  the  plea  was,  in  like  manner,  overruled.^" 
So,  also,  where  a  bill  prayed  an  account  of  rents  and  profits,  and 
that  the  defendant  might  be  restrained  from  setting  up  outstand- 
*684  ing  *  terms,  and  the  defendant  pleaded  that  there  were  no  out- 
standing terms.  Sir  John  Leach  V.  C.  held  the  plea  to  be  bad, 
because  it  left  part  of  the  case  untouched.^ 

With  respect  to  the  language  of  pleas,  the  reader's  attention  is  re- 
called to  the  observations  made  in  another  part  of  this  work  :  ^  in  which, 
in  the  framing  even  of  bills,  the  propriety  of  adhering  to  the  known 
technical  language  of  the  Courts,  in  all  cases  where  such  language  is 
applicable  to  the  case,  has  been  discussed.  It  only  remains  to  add, 
that  if  such  an  adherence  to  the  ancient  recognized  forms  of  pleading 
is  desirable  in  the  case  of  bills,  it  is  still  more  so  in  the  case  of  pleas, 
in  which,  as  has  been  before  stated,  there  must,  in  general,  be  the  same 
strictness,  at  least  in  matters  of  substance,  as  in  pleas   at  Law.^     It 

«  I.d.   Red.  297,  208.     [A  plea  of  former  the  pica  is  bad.    Bell  v.  Woodward,  42  N.  H. 

adjudication  in  Chancery  s^hould  specify  tlie  192,  193. 

i.<Fiie  and  the  equities  decreed  upon,  and  not  '•»  Wedlake  v.  Hutton,  3  Anst.  633. 

aver  a  mere  legal  conclusion.    Ki ley  r.  Lyons,  i"  Watldns  «.  Stone,  2  Sim.  49,  52. 

11  Heisk.  246.]  i  Barker  i:    Riiv,    5   Mad.    64:    see   also 

"  Nabob  of  Arcot  v.  East  India  Company,  Hook  r.  Dornian,  l"S.  &  S.  227,  230;  Hoare 

3  Bro.  C.  C.  292,  308.  '  v.  I'arker,  1  Tox,  2-24.  228;  1  Bro.  C.  C.  578, 

8  Ld.  Red.  294;  Story  Eq.  PI.  §  693.     If  580:  Ld.  Red.  277,  n.  (.s). 
there  is  any  matter  of  equity  in   the  bill  to  2  yinte.  p.  302. 

which  the  plea  does  not  set  up  a  bar,  and  3  See  Jlarselis  r.  ISIorris  Panal,  Szc,  1 
which  is  not  denied  by  way  of  answer,  the  Saxton  (N.  J.),  31;  Story  Ivp  PI.  §  058.  In 
plea  must  be  set  aside.  Piatt  r.  Oliver,  1  pleading:  matters  of  sul)stanee  the  same  strict- 
McLean,  303.  If  the  plea  is  to  the  whole  bill,  ness  is  required  in  Ivniity  as  at  Law.  BuT- 
but  does  not  extend  to  or  cover  the  whole,  ditt  v.  Grew,  8  Pick.  108. 
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ma^-,  however,  be  repeated  here,  tluit  ;ilthou}j;h  the  use  in  plcadiiij^s  in 
Equity-  of  such  technical  expressions  as  have  been  adopti'd  in  ph'udings 
at  Common  Law  is  desirable,  it  is  not  absolute!}-  necessary  ;  and  tliat 
the  same  thing  ma}-  be  expressed  in  any  terms  which  the  pleader  may 
select  as  proper  to  convey  his  meaning,  provided  tliey  are  adequate  to 
the  purpose.* 

All  the  facts,  however,  which  are  necessary'  to  render  the  plea  a 
complete  equitable  bar  to  the  case  made  by  the  bill,  so  far  as  the  plea 
extends,  must  be  clcarlj-  and  distinctly  averred,  in  order  that  tiie  plain- 
tiff may  take  issue  upon  it ;  ®  and  averments  in  general  ought  to  be 
positive,'  In  some  cases,  indeed,  a  defendant  has  been  permitted  to 
aver  according  to  the  best  of  his  knowledge  and  belief:  as  that  an 
account  is  just  and  true  ;  "^  and  in  all  cases  of  negative  averments,  and 
of  averments  of  facts  not  witliin  the  immediate  knowledge  of  the  de- 
fendant, it  ma}'  seem  improper  to  require  a  positive  assertion.^  It  is, 
however,  the  opinion  of  Lord  Redesdale,  that  unless  the  averment  is 
positive,  the  matter  in  issue  appears  to  be,  not  the  fact  itself,  but  the 
defendant's  belief  of  it ;  and  that,  in  all  cases,  therefore,  avennents 
should  be  positive,  as  the  conscience  of  the  defendant  is  saved 
by  the  nature  of  the  oath  *  administered  :  which  is,  that  so  much  *685 
of  the  plea  as  relates  to  his  own  acts  is  true,  and  that  so  much  as 
relates  to  the  acts  of  others  he  believes  to  be  true.-' 

The  plea  having  stated  the  facts  upon  which  it  is  founded,  commonly 
concludes  with  a  repetition,  that  the  matters  so  offered  are  relied  upon 
as  an  objection  or  bar  to  the  suit,  or  to  so  much  of  it  as  the  plea  extends 
to ;  and  then  prays  the  judgment  of  the  Court  whether  the  defendant 
ought  to  be  compelled  further  to  answer  the  bill,  or  such  part  as  is 
pleaded  to.^  It  does  not  appear  that  any  particular  form  of  conclusion 
is  necessary,  in  pleas  in  Equit}-.  Some  of  the  old  forms  of  pleas  to  the 
jurisdiction  conclude  b}'  praying  the  judgment  of  the  Court,  "whether 
it  will  hold  plea  upon,  and  enforce  the  defendant  to  answer  the  bill,  for 
the  cause  aforesaid  ; "  whilst  other  precedents,  with  less  precision,  de- 
mand judgment  of  the  Court,  "  w^hether  the  defendant  shall  be  com- 
pelled to  make  further  or  other  answer."  ^  The  forms  of  pleas  in  Equity 
to  the  person  are  tolerably  uniform  in  concluding,  b}'  praying  judgment 

*  Antej  pp.  362,  363.  fence  pro  tanto.    Jarvis  v.  Palmer,  H  Paige, 

6  Ld.  I-ted.  298;  see  Newman  v.  Huttrni,  650. 

3   Beav.    114,    117;  Overton   v.    Banister,  4  6  Foster  r.  Vassall,  3  Atk.  587 ;  Story  Eq. 

Beav.  205,   208.     The  plea  should  state  so  PI.  §  602. 

distinctly  to  what  part  of  the  bill  it  is  in-  '  Anon.,  3  Afk.  70. 

tended  to  apply,  that  the   court  can  deter-  ^  Drew  v.  Drew,   2  V.    &  B.    159,   162: 

mine,  on  examination  of  the  hill,  what  parts  Kirknian  v.   Andrews,  4  Beav.  554,  557;  6 

are  covered  bv  it.  Davison  i'.  Schcrmerhoni,  Jur.  13!) ;  see  also  Small  v.  Attwood,  1  Y.  & 

1  Barb.  Cli.  480.     Where  the  pica  does  not  C.  Ex.  30. 

go  to  the  whole  bill,  it  must  clearly   point  i  I.d.   Red.  298;    Story  Eq.  PI.  §§  662, 

to  the  part  of  discovery  or   relief   intended  664;  Bolton  f.  (Gardner.  3  Paij^e,  273;  Heartt 

to  be  covered  by  it,   but,   if  overruled  for  v.  Corning,  3  Paige,  566;  see  form  in  Vol. 

a  defect  in    this  particular,    the   defendant  III. 

will  not  thereby  be  precluded  from  insisting  2  j^(|.  Red.  300. 

upon  the  same  matter  iu  his  answer  as  a  de-  8  Ueumes  on  Pleas,  49. 
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of  the  Court,  whether  the  defendant  shall  be  compelled  to  make  any 
further  anwser  during  the  existence  of  the  disability  pleaded.*  The 
precedents  of  pleas  in  bar,  generally,  conclude  with  pleading  the  matter 
set  up,  in  bar  of  the  discover}-  and  relief,  or  of  the  discovert'  (as  the 
case  may  be),  and  demand  judgment  of  the  Court,  whether  the  defend- 
ant shall  be  compelled  to  make  further  or  other  answer  to  the  bill,  pray- 
ing to  be  dismissed  with  costs :  a  pra3-er  that  is  sometimes  added  and 
sometimes  omitted.  Thej  do  not,  however,  always  state,  that  the  mat- 
ter is  pleaded  in  bar.' 

AVhere  a  plea  is  accompanied  by  an  answer,  the  answer  must  follow 
the  conclusion  of  the  plea.  If  the  answer  is  merely  to  support  the  plea, 
it  is  stated  to  be  made  for  that  purpose,  "  not  waiving  the  plea."  ^  If 
the  plea  is  to  part  of  the  bill  only,  and  there  is  an  answer  to  the  rest, 
it  is  expressed  to  be  an  answer  to  so  much  of  the  bill  as  is  not  before 
pleaded  to,  and  is  preceded  by  the  same  protestation  against  waiver  of 
the  plea.^ 

A  plea  must  be  signed  b}'  counsel ;  ^  and  no  counsel  is  to  sign  any 
plea,  unless  he  has  drawn,  or  at  least  perused  the  same  :  and  he  is  to 
take  care  that  documents  be  not  unnecessarily  set  out  therein  in 
*686  /i(ec  verba  ;  and  that  no  scandalous  matter  be  inserted  *  therein.' 
The  signature  of  counsel  is  usually  attached  to  the  draft  of  the 
plea,  and  copied  by  the  solicitor  on  to  the  engrossment.  If  a  plea  has 
been  inadvertently  filed  without  counsel's  name,  it  is  conceived  that, 
as  in  the  case  of  an  answer,  an  order  of  course  may  be  obtained  to  add 
the  same  to  the  engrossment.^ 

If  the  plea  contain  any  impertinent  matter,^  or  is  of  an  improper  or 
imnecessary  length,  the  defendant  putting  it  in  ma}-  be  ordered  to  pay 
the  costs  occasioned  thereby.*  The  application  for  the  costs  of  such 
impertinent  matter  is  to  be  made  at  the  time  when  the  Court  disposes 
of  the  costs  of  the  cause,  and  not  at  any  other  time.' 

If  the  plea  contain  an}'  scandalous  matter,®  exceptions  should  be 
taken  to  such  matter.  The  practice  on  such  exceptions  is  the  same  as 
in  the  case  of  exceptions  to  a  bill  for  scandal,  and  has  been  already  de- 
scribed.'' 

Where  the  matter  of  the  plea  appears, upon  record,  the  plea  is  put  in 
without  oath ;  but  where  the  matter  of  the  plea  does  not  so  appear  it 
must  be  upon  oath.* 

*  Beames  on  Pleas,  49.  i  Ord.  VIII.  2;  ante.  p.  313. 

5  Ibid.  2  Braitiiwaite's  Pr.  48  ;  po.^t,  p.  677. 

6  L(l.  Red.  300.    A  question  not  raised  by  8  As  to  impertinence,  see  ante,  p.  349. 
the  plea  cannot  be  raised  by  an  answer  in           *  15  &  16  Vic.  c.  8iJ.  §  17;  Ord.  XL.  9. 
support  of  the  plea.     Such  an  answer  forms           6  Ord.  XL.  11.     For  the  old  practice,  in 
no  part  of  the  defence;  but  is  that  evidence  case  of  impertinence  in  a  plea,  see  Dixtm  v. 
•which  the  plaintiff  has  a  ri^ht  to  require,  and  Olmius,  1  Cox,  412. 

to  use  to  invalidate  the  defence  made  by  the  6  As  to  scandal,  see  ante,  p.  347. 

plea.     Such  answer  can  be  vised  only  to  sup-  "  Ord.  XVI.  2.  3,  10;  nvte,  pp.  34n-.'',.54. 

port  or  dis (.rove  tiie  plea.    Andrews  J).  Brown,  8  Qid.    XIV.   2.      In    the   {'(.urts   of   the 

8  Cush.  133;  Ld.  Ked.  199.  United  States,  no  plea  shall  be  allowed  to  be 

7  Ld.  K*-d.  300;  Story  Eq.  PI.  §  695.  filed  to  a  bill,   unless   upon   a  certificate  of 

8  Ord.  VIIL  1.  counsel,  that  in  hi.s  opinion  it  is  well  founded 
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In  consequence  of  this  rule,  if  the  matter  ploadod  is  purely  matter 
of  record,  or,  in  other  words,  which  may  be  proved  by  the  record,  the 
oath  of  the  party  is  not  necessary  ;  Init  if  any  fact  ??j  pais  is  introduced, 
which  would  require  to  be  proved  at  the  hearing,  the  pica  must  he  upon 
oath.  Thus,  where  a  defendant  pleaded  the  statute  32  Henry  VIII. 
c.  9,  against  selling  pretended  titles,  with  the  necessary  averments  of 
want  of  possession,  «S:c.,  and  did  not  put  the  plea  in  upon  oath,  it  was 
ordered  to  be  taken  off  the  file,  because  the  plea,  although  it  set  out  a 
statute,  was,  in  substance,  matter  in  pais.^  For  the  same  reason,  pleas 
of  a  Statute  of  Limitations,  or  of  an}'  other  statute  whic;h  requires  aver- 
ments to  bring  the  defendant's  case  within  its  operation,  must  be  upon 
oath.  It  seems,  however,  that  a  mere  averment  of  identity  will 
*  not  render  it  necessary  that  a  plea  of  matter  of  record  should  *G87 
be  put  in  upon  oath;  therefore,  where  a  plea  of  the  plaintiff's 
conviction  for  forger}^  was  put  in  without  oath.  Lord  Eldon  held  it  suf- 
ficient, although  there  was  an  averment  of  the  identity  of  the  plaintiff;  * 
and  so,  the  circumstances  of  a  plea  of  outlawr\-,  containing  such  an 
averment,  will  not  render  it  necessary  that  it  should  be  upon  oath.'^ 

To  entitle  a  defendant  to  plead  any  matter  without  oath,  because  it 
is  matter  of  record,  it  must  have  been  properly  enrolled,  or  made  a 
complete  record  in  the  Court  out  of  which  it  comes.  Records  are  com- 
plete for  this  purpose  as  soon  as  they  are  delivered  into  the  Court,  and 
there  fixed  as  the  rolls  of  the  Court ;  but  before  they  are  so  fixed,  and 
do  not  constitute  a  perfect  record,  they  are  said  to  be  as  of  record ; 
and  although  they  may  be  sufficient  in  the  Courts  themselves  to  which 
the}'  belong,  as  ground  for  ulterior  proceedings,  they  have  not  assumed 
that  permanent  form  which  gives  them  the  character  of  records.^  Thus, 
a  judgment  at  Law,  signed  b}'  the  proper  officer  of  the  Court  b}'  which 
it  is  made,  is  a  sufficient  foundation  for  the  issue  of  execution  by  the 
same  Court ;  but  as  it  is  merely  the  instruction  for  a  future  judgment, 
and  the  judgment  is  no  record  until  it  is  actually  made  up,  it  is  not  a 
complete  record,  and  is  not  admissible  as  evidence  in  another  Court.* 
So,  also,  in  the  Court  of  Chancery,  a  bill  or  other  pleading,  which  has 
been  duly  filed,  or  even  a  decree,  though  passed  and  entered,  is  not  a 

in  point  of  law,  and  supported  by  the  afB-  material  averment  in  the  bill.  Heartt  o. 
davit  of  the  defendant,  that  it  is  not  inter-  Corning,  3  Paige,  5G!);  see  Sadler  v.  Glover, 
posed  for  delav,  and  that  it  is  true  in  point  of  1  B.  Mon.  53;  Storv  F,q.  PI.  §  690;  1  Smith 
fact.  United  "states  Equitv  Rule,  31;  see  Ch  Vr.  {2il  Am.  ed.)  231,  2.32;  Can. 11  v. 
Wild?;.  Gladstone,  3  DeGex&Sm.  740.  The  Warinfic,  3  Gill  &  J.  491;  Bassett  v.  Com- 
mie i.')  inflexible  in  Chancerv  proceedings,  pany,  43  N.  II.  2ol ;  Story  Kq.  PI.  §  090. 
that  a  plea  of  matters  ui  pnis,  and  pleas  in  A  plea,  if  not  on  oath,  will  be  set  aside  on 
bar  of  matters  in  pais,  must  be  filed  on  OMth.  motion.  Bassett  v.  Company,  43  N.  H.  249. 
Dunn  V.  Keezin,  3  Scam.  297.     A  plea  must  *»  Wall  v.  Stubbs,  2  V.  Si  B.  354,  357. 

be  verified  by  oath,  although  the  plaintiff  has  ^  v.  Davies,  19  Ves.  81,  83. 

expressly  waived  an  answer  from  the  defend-  2  Ante,  p.  56;  and  sec  Prat  v.  Taylor,  1 

ant  on  oath.     Heartt  v.   Corning,  3   Paige,  Cha.  Ca.  237,  as  to  plea  of  privilege  of  de- 

566;  Bassett  V.  Company,  43  N.  H.  251.     A  fendaiit,    as    scholar  of    the    University   of 

plea  is  not  evidence  in  behalf  of  the  defend-  Oxford. 

ant,  as  to  the  facts  stated  in  it,  so  as  to  re-  3  2  Phillips  on  Evid.  2;  Taylor  on  Evid. 

quire  the  testimony  of  more  than  one  witness  §§  1378-1391,  1407-1401). 
to  contradict  it;  even  where  it  negatives  a  •*  Ta)-lor  ou  Evid.  §  1407. 
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record  of  the  Court,  of  which  a  copy  can  be  admissible  as  evidence  in 
another  Court.  A  proceeding  or  decree  does  not  become  a  record  till 
it  has  been  signed  and  enrolled.  When,  therefore,  it  is  said,  that  pleas 
of  matters  of  record  may  be  put  in  without  oath,  it  must  be  under- 
stood as  confined  to  those  matters  which  are  of  record,  strictl}'  so 
speaking,  and  which  require  no  other  evidence  to  prove  them  than  what 
t!ie  Courts  are  in  the  habit  of  recognizing  upon  inspection  ;  ^  such  as 
exemplifications  under  the  Great  Seal  of  the  Court  of  Chancery,  or  of 
the  Court  out  of  which  it  comes.  Upon  this  principle  it  is,  that  a  de- 
cree of  dismissal,  signed  and  enrolled,  may  be  pleaded  without  oath. 
Upon  the  same  principle,  a  plea  of  outlawry,  or  of  excommunication, 
may  be  put  in  without  oath  ;  and  so  may  a  plea  of  conviction  of  felony.® 

Matters  not  so  recorded  may  be  capable  of  proof  aliunde ;  but  if 
pleaded,  the  plea  must  be  accompanied  by  the  oath  of  the  party  :  unless, 
indeed,  they  consist  of  transactions  in  the  Court  itself,  which, 
*688  *  although  they  have  not  been  solemnly  and  formally  enrolled, 
are  quasi  of  record.  Pleas  of  such  matters,  as  well  as  matters 
of  record,  may  be  put  in  without  oath :  for,  as  the  Court  is  in  the  habit 
of  noticing  its  own  proceedings,  they  are  capable  of  proof  without  any 
other  evidence  than  the  production  of  the  proceeding  itself,  or  an  office 
copy  of  it,  signed  by  the  proper  officer.  Upon  this  principle  it  is,  that, 
when  a  plea  of  a  suit  already  depending  in  the  Court  of  Chancer}'  is 
put  in,  the  Court  does  not  require  that  it  should  be  upon  oath,  but  im- 
mediatel}'  directs  an  inquiry  into  the  existence  of  such  a  suit.^ 

In  the  case  of  a  plea  of  outlawr}',  the  record  must  be  pleaded  sub 
pede  sigilli;'^  and  it  was  formerly  usual,  as  well  at  Law  as  in  Equity,  to 
annex  to  the  plea  a  copy  of  the  whole  record  of  outla^vi-y,  dulj-  authen- 
ticated b}'  the  seal  of  the  Court  from  which  it  issued,  in  order  that  the 
Court  might  judge  immediately  of  the  truth  of  the  plea  ;  ^  but  it  was 
afterwards  the  practice  to  annex  the  capias  utlagatum  onl}',  under  the 
seal  of  the  Court,^  or  of  the  proper  office,  which  is,  in  fact,  the  seal  of 
the  Court.  And  where,  instead  of  a  copy  of  the  capias  utlagatum,  duly 
authenticated,  the  defendant  annexed  a  certificate,  under  the  seal  of 
the  Clerk  of  the  Outlawries,  the  plea  was  held  bad.^  But  it  seems  that 
since  the  14  «S:  15  Vic.  c.  99,  a  copy,  certified  by  the  proper  officer,  of 
the  sheriff's  return  to  the  writ  of  exigi  facias,  is  sufficient  evidence  of 
the  outlawr}'.® 

In  all  cases  where  a  plea  is  accompanied  by  an  answer,  it  must  be 
put  in  upon  oath.'^     A  plea  by  a  peer,  or  a  person  having  privilege 

«  See  Wall  v.  Stubbs,  2  V.  &  B.  354,  357.  Leave  was,   however,  given   to  amend   the 

6 V.  Davies,  19  Ves.  81,  83.  plea,  as  tlie  defect  arose  from  the  mistake  of 

1  Ord.  XIV.  6,  7;  Urlin  v.  Hudson,  1  the  Clerk  of  the  Outlawries,  and  not  of  the 
Vern.  332,  ante,  p.  661.  defendant. 

2  Ord.  XIV.  4.  6  Aiistruther  v.  Roberts,  4  W.  R.  349, 
8  Co.  Litt.  128  b.  V.  C.  K. ;  and  see  Winthrop  v.  Elderton,  15 
*  6  IJac.  Ab.  67 ;  and  see  Fox  v.  Yates,      .Jur.  1028,  V.  C  K. ;  ante,  p.  55.     As  to  out- 

24  Beav.  271.  lawries,  see  Chittv's  Arcii.  1295-1305. 

'  Waters  v.   Mayhew,    1   S.   &    S.   220.  ">  Jefferson  v.  Dawson,  2  Cha.  Ca.  208. 
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of  peerage,  must,  in  those  cases  where  an  oath  would  be  required  from 
persons  not  enjoying  the  privilege,  be  put  in  upon  attestation  of  honor. 
In  the  case  of  a  corporation  aggregate,  it  must  be  under  tlie  common 
seal;  and  it  is  advisable,  though  not  indispensable,  that  the  adixing  of 
the  seal  should  be  attested  by  some  officer  of  the  corporation.* 

Where  a  plea  which  ought  to  be  upon  oath,  is  put  in  without  one,  the 
irregularity  is  not  one  which  can  be  waived  by  the  plaintiff's  taking 
any  proceeding  upon  it ; '  and  in  such  a  case,  the  plaintiff  should  move, 
upon  notice,  that  the  plea  may  be  taken  off  the  file.^°  "Where, 
however,  a  joint  and  several  plea  had  been  *  sworn  to  by  all  the  *G89 
defendants,  except  one  who  had  died,  the  Court  refused  to  order 
it  to  be  taken  off  the  file.^ 

Section  IV.  —  Swearing,  'Filing,   Setting  Doion,  and  Arguing  Pleas. 

A  plea,  being  drawn  or  perused  and  settled  by  counsel,  must  be 
written  upon  paper  of  the  same  description  and  size  as  that  on  which 
bills  are  printed ;  ^  and  the  Record  and  Writ  Clerks  may  refuse  to  file 
any  plea  in  which  there  is  any  knife  erasure,  or  which  is  so  blotted  as 
to  obliterate  any  word,  or  is  improperly  written,  or  so  altered  as  to 
cause  any  material  disfigurement ;  or  in  which  there  is  any  interlinea- 
tion :  unless  the  person  before  whom  the  same  was  sworn  duly  authen- 
ticate such  interlineation  with  his  initials,  in  such  manner  as  to  show 
that  such  interlineation  was  made  before  the  plea  was  sworn,  and  so  as 
to  mark  the  extent  of  such  interlineation.^  A  joint  plea  and  answer 
must  be  printed  in  the  same  manner  as  answers  are  printed.* 

Where  a  defendant  puts  in  a  plea  on  oath,  or  attestation  of  honor,  it 
must  be  signed  by  him,  and  the  signature  be  affixed  or  acknowledged 
in  the  presence  of  the  person  before  whom  the  plea  is  sworn.^  Pleas 
are  sworn  and  taken  in  the  same  manner  as  answers.® 

A  plea  which  does  not  require  to  be  put  in  on  oath,  need  only  be 
signed  by  counsel ;''  and  in  other  cases,  if  the  plaintiff  will  consent,  an 
order  may  be  obtained  as  of  course,  on  petition  at  the  Rolls,  to  file  the 
plea  without  oath  or  signature,  or  -vyithout  oath  only.*  If  the  order 
dispenses  with  the  oath  only,  the  defendant  must  sign  the  plea,  and  his 
signature  must  be  attested  by  some  person  competent  to  be  a  witness. 
The  order  must  be  produced  at  the  time  of  filing  the  plea.^ 

8  Braithwaite's  Pr.  53.  For  form  of  attes-  466;  1  Jur.  495;  see  also  Cope  v.  Pam',  I 
tation    see  Vol.  III.  Mad.  83;  Cooke  v.  Westall,  ib  2G5;  Done  v. 

9  Wall  V.  Stubbs,  2  V.  &  B.  354,  358.  Kead,  2  V.  &  B.  310. 

10  Wild  V.  Gladstone,  3  De  G.  &  S.  740;  '^  Ord.  16  March,  1860,  r.  16 j  Ord.  IX.  3; 

15  Jur.  713.     If  a  plea  is  not  verified  by  the  ante,  p.  396. 

oath  of  the  defendant,  the  plaintiff  may  apply  8  Ord.  I.  36. 

for  an  order  to  set  it  aside,  or  to  have  it  taken  *  See  post,  pp.  75.5,  756. 

off  the  files  of  the  Court;  but  he  cannot  make  6  ()rd.  XI V.  3. 

the  objection  upon  the  argument  of  the  plea.  6  See  post,  pp.  743,  et  seq. 

Heartt  v.  Cornintr,  3  I'aii,'e,  566;   Bassett  v.  ">  Ord.  VIII.  1;  XIV.  3. 

Company,  43  N.^H.  251 ;  1  New  Ch.  P.  117.  »  For  form  of  petition,  see  Vol.  ITT. 

For  fonn  of  notice  of  motion,  see  Vol.  HI.  9  Braithwaite's  Pr.  62,  63. 
1  Attorney-General    v.   Cradock,   8   Sim. 
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The  plea  must  be  indorsed  with  the  name,  place  of  business  or  resi- 
dence, and  address  for  service,  if  an}-,  of  the  solicitor  or  part}'  filing 
it,  in  the  same  manner  as  other  pleadings  ;  "  and  it  is  filed  in  the 
Record  and  Writ  Clerks'  Office,"  without  any  other  forraalit}'  than  that 
required  for  filing  an  affidaAdt.^^  Notice  of  the  filing  thereof 
*690  should  be  given  to  the  solicitor  for  the  plaintiff,  or  to  the  *  plain- 
tiff himself  if  he  sues  in  person,  before  seven  o'clock  in  the  eve- 
ning of  the  da}-  on  which  the  plea  is  filed,  or,  if  filed  on  a  Saturday, 
before  two  o'clock  in  the  afternoon  of  that  da}-.^  Neglect  to  give  the 
notice  in  due  time  will  not  render  the  plea  inoperative  ;  but  the  time 
allowed  to  the  plaintiff  for  taking  the  next  step  in  the  cause  will  be 
extended,  so  as  to  give  him  the  benefit  of  the  time  he  would  otherwise 
lose  by  the  delay  in  the  service.^ 

A  defendant  is  allowed  the  same  time  for  pleading  as  for  answering ; 
and  any  extension  of  the  time  must  be  applied  for  in  the  same  manner 
as  in  the  case  of  answers ;  and,  generally,  the  rules  regulating  the 
swearing,  and  the  reception  and  filing  of  Pleas  at  the  Record  and  Writ 
Clerks'  Office,  are  the  same  as  those  which  regulate  the  swearing, 
reception,  and  filing  of  answers.* 

Some  doubt  at  one  time  existed  whether,  when  the  order  allowing 
further  time,  in  terms  gave  the  defendant  further  time  to  answer  only, 
he  was  entitled  to  plead;  and  in  the  case  of  Brooks  v.  Purton,*  where 
the  defendant's  application  to  the  Master  and  the  affidavits  in  support 
of  it  had  reference  onl}'  to  answering.  Sir  J.  L.  Knight  Bruce  V.  C.  was 
of  opinion  that  an  order  giving  leave  to  answer,  plead,  or  demur,  not 
demurring  alone,  was  iri'egular,  and  he  ordered  the  words  in  italics  to 
be  struck  out  from  the  order ;  whereupon  his  Honor  directed  the  plea 
to  be  taken  off  the  file  ;  afterwards,  the  defendant  filed  a  plea  under 
the  order  so  altered  :  but  he  stated  that  his  judgment  proceeded  entirely 
on  the  circumstances  of  the  individual  case.  There  have,  however, 
been  several  cases  in  which  it  has  been  decided,  that  a  plea  was  an 
answer  within  the  meaning  of  an  order  for  time  to  answer ;  ^  and  in  the 

10  Onl.  III.  2,  5;  ante,  pp.  453,  454.  Milner,  10  Ves.  444;  Newman  v.  White,  16 

11  Ord.  I.  35;  VIII.  3.  Beav.  4. 

12  15  &  16  Vic.  c.  86,  §  21.  5  Kay  v.  Marshall,  1  Keen,  190;  Anon.,  2 

1  Ord.  III.  9;  XXXVII.  2;  ante,  pp.  454,  P.  Wni.s.  464;  Jones  v.  Earl  of  Straft'ord,  3 
455.     For  form  of  notice,  see  Vol.  III.  P.  Wms.  79,  81 ;  Roberts  v.  Hartley,  1  Hro. 

2  Wriirht  J'.  Anf,'le,  6  Hare,  107,  109;  C.  C.  50;  De  Minckwitz  v.  Udnev,"  16  Ves. 
Lowe  V.  William*,  12  Beav.  482;  .loiies  v.  355;  Philips  v.  Gibbons,  1  V.  "&  B.  184; 
Jones,  1  Jur.  N.  S.  863,  V.  C.  S.;  Lloyd  v.  Newman  v.  White,  16  Beav.  4;  Heartt  v. 
Solicitors  and  (ieneral  Life  Assurance  Com-  Corning,  3  Paige,  566.  Tiie  filing  either  an 
pany,  3  W.  K.  640;  24  L.  J.  Cli.  704,  V.  C.  answer,  plea,  or  demurrer,  is  said  to  be  a 
W.  ;  see.  however,  Matthews  v.  Chichester,  com))liance  with  the  rule  to  answer,  in 
5  Hare,  207,  overruled  on  appeal,  ib.  210  ;  11  Bracken  v.  Kennedy,  3  Scam.  564.  If  further 
Jur.  49.  time  is  given  to  answer,  it  is  in\proper  to  file 

8  See  post,   Chap.  XVII.    §    3,    Answers.  a  demurrer  without  leave  of  the  Court.    Ibid. 

In  Massachusetts,   "the  defendant  may,  at  Demurrer  to  part  is  not  a  compliance  with  an 

any  time  before  the   bill  is  taken  for  con-  order  to  answer.     Kenrick  v.  Clayton,  2  Bro. 

fessed,  or  afterwards,  by  leave  of  the  Court,  C.  C.  (Perkins's  ed.)  214,  and  notes;  S   C  2 

demur,  plead,  or  answer  to  the  bill."     Kule  Dick  085;  Lansdown  «.  Klderton,  8  Sumner's 

10  of  the  Hule.s  for  Practice  in  Chancery.  Ves.  526,  note  (1),   and   cases  cited.      Plea 

*  1  Y.  &  C.  C.  C.  278;  see  also  Taylor  v.  under  an  order  for  time  to  answer  is  regular. 

8  Sumner's  Ves.  256,  note  (1). 
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case  of  Hunter  v.  Nockolds^  Lord  Cottcnliam  decitlocl  Unit  if  it  is  intended 
to  limit  the  defendant  to  an  answer,  the  order  must  expressly  declare 
that  intention.® 

*  If  the  defendant  does  not  obtain  an  order  for  further  time,  *69(1 
but  allows  an  attachment  to  issue,  there  does  not  seem  to  be 
any  objection  to  his  liling  a  plea ;  further  than  that  he  must,  as  in  the 
case  of  an  answer,  first  tender  the  costs  of  the  contempt.^  If,  how- 
ever, the  defendant  is  in  contempt  for  want  of  an  answer,  and  an  order 
has  issued  for  the  Sergeant-at-Arms,  it  is  considered  irregular  to  file  a 
plea.^  After  service  of  a  traversing  note,  a  defendant  cannot  plead  to 
the  bill,  without  the  special  leave  of  the  Court. ^ 

An  office  copy  of  the  plea  is  taken  by  the  plaintiff;  *  and,  as  a  gen- 
eral rule,  he  can  take  no  step  in  tiie  cause  until  the  plea  has  been  dis- 
posed of.  Thus,  except  under  very  special  circumstances,  there  can 
be  no  motion  for  an  injunction  till  the  plea  has  been  argued.  The 
Court  will,  however,  at  the  instance  of  the  plaintiff,  in  such  a  case, 
expedite  the  hearing  of  the  plea ;  and  will  give  the  plaintiff  leave  to 
move  on  the  same  day  that  it  comes  on,  if  the  plea  should  be  over- 
ruled upon  argument,  that  an  injunction  may  issue. "* 

So,  also,  if  a  defendant  pleads  to  pai't,  and  answers  to  the  residue  of 
the  bill,  the  plaintiff  cannot  except  to  the  answer  till  the  plea  has  been 
argued :  *  unless  in  cases  where  the  plea  is  confined  to  the  relief  prayed, 
and  the  defendant  professes  to  answer  as  to  the  whole  discovery  re- 
quired ;  in  such  cases,  it  seems  the  Court  wiU  not  require  the  plaintiff 
to  set  down  the  plea  before  he  excepts  to  the  answer  for  insufficiency.'' 

The  rule  which  requires  a  plea  to  be  disposed  of  upon  argument, 
before  any  furf^her  proceedings  are  had  in  the  cause,  appUes  to  cases 
fWhere  the  defendant,  as  well  as  to  cases  where  the  plaintiflT,  seeks  to 
move  in  the  cause.  Thus,  if  a  defendant  plead  in  bar,  he  cannot 
obtain  an  order  for  the  plaintiff  to  make  his  election,  till  the  plea  has 
been  argued :  for  the  plea,  b^-  insisting  that  the  plaintiff  is  not  entitled 
to  sue  in  Equit}',  denies  that  he  has  an  election ;  *  and  an  order  for  the 
plaintiff  to  make  his  election,  made  under  such  circumstances,  will,  on 
motion,  be  discharged ;  ^  as  will  also  be  an  order  to  elect,  made  where 
the  defendant  has  pleaded  to  part,  and  answered  to  the  remainder  of 
the  bill.io 

6  2  Phil.  540,  544;  12  Jur.  149,  reversing  excepts  to  the  answer  accompanying  a  plea, 

S.  C,   6   Hare,   12;    11  Jur.  1006;   see  also  before  the  argument  of  the  plea,  the  truth 

Newman  v.  White,  16  Beav.  4.  of  the  plea  is  admitted.     HrowncU  v.  Curtis, 

1  Waters  t,'.  Chambers,  1  S.  &  S.  225;  10  Paige,  210 :  and  see  Buchanan  r.  llodg- 
Sanders  v.  Murney,  ibid. ;  Hamilton  v.  Hib-  son,  11  Beav.  .368,  as  to  moving  for  produc- 
bei-t,  2  S.  &  S.  225 ;  Mellor  u.  Hall,  i6.  .321,  tion  of  documents,  after  joint  plea  and 
322 ;  Foulkes  v.  Jones,  2  Beav.  274.  answer. 

2  Braithwaite's  Pr.  63.  7  pijrot  v.  Stace,  2  Dick.  496;  Sidney  r. 
8  Ord.  XIII.  7;  ante,  p.  515.                              Perry,  ib.  602. 

*  Braithwaite's  Pr.  491.  8\(non.,  Mos.  304;   and  see  post,  Cliap. 

6  Humpnreys  v.  Humphreys,  3  P.  Wms.  XIX.  §  4,  Election. 

395,  397;  Thompson  v.  Selby,"  12  Sim.  100.  s*  Vaufrhan  r.  Welsh,  Mos.  210. 

6  Darnell  v.  Kevny,  1  Vern.  344;  Braith-  i"  Fisher  v.  Mee,  3  Mer.  45,  47. 
waite's  Pr.   127,   128.    Where  the  plaintiff 
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The  plaintiff  may,  within  three  weeks  after  the  filing  of  the 
*692  *  plea,^  obtain  on  motion  or  petition  as  of  course,^  an  order  to 
amend  his  bill.  The  petition  and  order  should  state  whether 
the  plea  has  or  has  not  been  set  down  for  argument :  ^  in  the  former 
case,  the  order  is  made  on  pa}'ment  of  the  taxed  costs,  and  in  the  latter, 
of  20s.  costs.*  This  course  should,  however,  only  be  adopted  when 
the  plaintuT  considers  the  plea  to  be  good  :  for  such  an  amendment  of 
the  bill  is  as  much  an  admission  of  the  validity  of  the  plea,  as  if  the 
same  had  been  allowed  on  argument.^ 

If  the  plaintiff  dispute  the  validity  of  the  plea,  he  should  set  it  down 
for  argument.  There  are,  however,  certain  pleas  which  are  not  usually 
set  down  for  argument;  these  are:  1.  Pleas  of  Outlawry;  2.  Of  a 
former  Suit  depending;  3.  Of  a  Decree  signed  or  enrolled.  The  first 
are  pleaded  suh  sigillo,^  so  that  the  truth  of  the  fact  is  ascertained  by 
the  form  of  pleading ;  and  the  suit  is  consequently'  delayed  until  the 
disability'  is  removed :  and  when  removed,  the  defendant  must,  on 
receiving  his  costs,  answer  the  bill  as  if  the  outlawry  had  not  existed.'' 
Where,  however,  the  plaintiff  conceives  such  a  plea,  through  misplead- 
ing or  otherwise,  to  be  insufficient,  he  may  set  it  down  for  argument.' 
In  the  case  of  the  two  latter  kinds  of  pleas,  an  inquiry  will,  on  motion 
or  petition  of  course,  be  directed  into  the  truth  of  them.'  The  order 
for  this  inquiry  ought  to  be  obtained  by  the  plaintiff:  ^°  unless  he  con- 
ceives the  plea  to  be  deficient  in  form,  in  which  case  he  vaay  set  it  down 
for  argument.^^ 

Formerly,  after  the  filing  of  a  plea,  it  was  necessary'  to  enter  it  with 
the  Registrar ;  but  now  this  need  not  be  done  ;  and  upon  the  filing 
thereof,  either  party  is  at  liberty  to  set  the  same  down  for  argument 
immediately ;  ^^  and  it  is  irregular  to  set  the  same  down  after  three 
weeks  from  the  date  of  the  filing  thereof;  but  the  times  of  vacation 
are  not  to  be  reckoned. ^^ 


1  Ord.  XrV.  17.  The  vacations  are  not 
reckoned,  Ord.  XXXVU.  13  (3);  ante,  p. 
641. 

2  [Ante,  480.]  For  forms  of  motion  pa- 
per and  petition,  see  Vol.  III.  But  after  the 
plea  is  set  down,  the  application  to  amend 
must  be  bv  special  summons.  See  ante,  p. 
693,  n.  t'or  a  form,  see  Vol.  III.  [Any 
irregularity  in  the  order  to  amend  will  be 
waived  by  moving  to  dismiss  for  want  of 
|>rosecution.  Kettlewell  v.  Barstow,  L.  R. 
10  Eq.  210.] 

8  Jennings  v.  Pearce,  1  Ves.  J.  448 ; 
Thorn  i-.  Germand,  4  John.  Ch.  363;  Brown 
V.  Ricketts,  2  .John.  Ch.  42.5. 

*  Jones  V.  Wattier,  4  Sim.  128;  Parker  v. 
Alcock,  1  Y.  &  J.  1!».5. 

6  See  Spencer  v.  Bryan,  9  Ves.  231. 

6  Ord.  XIV.  4;  ante,  p.  688. 

1  Ord.  XIV.  5. 

8  Ord.  XIV.  5;  Ld.  Red.  305;  see  also 
Hunter  v.  Ayre,  23  Bear.  15;    Hunter  v. 


Nockolds,  6  Hare,    459,  462;   Fox  c.  Yates, 
24  Beav.  271 ;  and  see  ante,  p.  56. 

9  Ante,  pp.  637,  661.  For  form  of  order, 
see  Seton,  1259,  No.  16;  and  for  forms  of 
motion  paper  and  petition,  see  Vol.  HI. 

10  Ord.  XIV.  6:  ante,  pp.  637,  661. 

11  Ante,  p.  6-37,  n.  6;  Ld.  Red.  305; 
Thomas  v.  Brasher,  4  Monroe,  67.  [The 
sutFiciency  of  a  plea  is  not  tested  by  excep- 
tions :  Raymond  v.  Simonson,  4  Blackf .  70 ; 
nor  bv  demurrer:  Travers  v.  Ross,  1  McCar- 
ter,  254 ;  Stone  v.  Moore,  26  111.  165.  See 
ante.  542,  n.  1.  But  a  demurrer  to  a  plea, 
where  no  objection  has  been  made,  will  be 
treated  as  a  mode  of  setting  the  plea  for 
hearing  in  its  suiheiencv.  Witt  v.  Ellis,  2 
Cold.  40;  Klepper  v.  Powell,  6  Ileisk.  506. 
In  one  instance,  a  demurrer  to  a  plea  was 
held  to  reach  a  defect  in  the  bill.  Beard  v. 
Bowler,  2  Bond.  13.] 

12  Ord.  XIV.  11. 

13  Neck  V.  Gains,  1  De  G.  &  S.  223,  11 
Jur.  763;  Ord.  XXXVII.  13  (3). 
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*  The  p^irt}^  wishing  to  set  a  plea  down  for  argument  must,  *GOS 
where  the  cause  is  attached  to  one  of  the  Vice-Chancellors*  Courts, 
present  a  petition  to  the  Lord  Chancellor,  or,  wheie  it  is  attached  to  the 
Rolls'  Court,  to  the  Master  of  the  Rolls,  praying  tliat  the  pica  may  be 
set  down.^  The  petition  Avhich,  if  the  cause  is  attached  to  one  of  the 
Vice-Chancelloi-s'  Courts,  does  not  require  an}'  fiat  from  the  Lord  Chan- 
cellor, nor  any  stamp,-  is  left  with  the  Registrar,  or  the  Secretary  of  the 
Master  of  the  Rolls,  as  the  case  ma^-  be  ; "  and  must  state  tin;  name  of 
the  Judge  to  whose  Court  the  cause  is  attached,*  the  day  when  the  ph^a 
was  filed,  and  whether  it  is  to  the  whole  or  part  of  the  bill,  and  nuist  be 
subscribed  b}'  the  solicitor,  and  state  for  what  part}'  he  acts,  and  be  dated 
the  day  it  is  left.^  The  order  for  hearing  the  plea,  which  is  as  of  course, 
is  drawn  up  by  the  Registrar,  or  by  the  Secretary  at  the  Rolls,  as  the 
case  may  be.®  The  order  should  then  be  taken  to  the  Registrar's  Clerk 
at  the  order  of  course  seat,  and  he  will  set  the  plea  down  at  once  ;  ^  and 
a  copy  of  the  order  should  also  be  served,  as  soon  as  possible,  on  the 
solicitor  of  the  opposite  party.* 

Unless  specially  directed  b}'  the  Lord  Chancellor,  or  the  Lords  Jus- 
tices, the  plea  must  be  set  down  before,  and  heard  by  the  Judge  to 
whose  Court  the  cause  is  attached.^  Previously  to  the  hearing,  two 
copies  of  the  bill  and  a  copy  of  the  plea  must  be  left  with  the  under 
secretary  or  the  train  bearer  at  the  Rolls,  or  with  the  train  bearer  of 
the  Vice-Chancellor,  as  the  case  may  be,  for  the  use  of  the  Court. ^^ 
If  the  cause  is  attached  to  the  Rolls'  Court,  the  plea  will  not  be  put 
in  the  paper  until  two  clear  days  :  if  to  one  of  the  Vice-Chancellors' 
Courts,  until  six  clear  days  after  it  has  been  set  down. 

K  the  defen(ilant  does  not  think  he  will  be  able  to  maintain  his  plea 
on  argument,  he  should,  before  it  comes  on  for  hearing,  obtain  an  order 
for  leave  to  withdraw  it."  The  order  will  be  granted  on  payment  of 
the  costs  occasioned  b}'  the  plea. 

The  parties  should  be  provided  with  office  copies  of  the  affidavits  of 
service  of,  and  of  being  served  with,  the  order  to  set  down  the  plea. 
If  the  plea  has  been  set  down  by  the  plaintiff,  and  the  defendant 
makes  default  at  the  hearing,  the  plea  will  be  overruled,  *  if  the  *694 
plaintiff  can  produce  an  affidavit  of  service  on  the  defendant  of 
the  order  to  set  down  the  plea  ;  ^  if  he  cannot  produce  such  an  affidavit, 
it  will  be  struck  out  of  the  paper.  If  the  plaintiff  himself  makes  default. 
the  plea  will  be  allowed,  if  the  defendant  can  produce  an  affidavit  of 

1  Ord.  XXI.  9.  lected,  and  in  consequence  thereof  the  plea 

2  Reg.  Regul.  15  March,  1860,  r.  3.  cannot  be  heard,  the  solicitor  may  be  ordered 
8  Ord.  XXI.  9.     For  form  of   order,  see       to   pay  such  costs  as  the  Court  thinks  lit. 

Seton,  1257,  No.  10;  and  for  form  of  petition,       Ord.  ^XI.  12.    The  M.  K.  requires  the  pa- 
eee  Vol.  III.  pers  to  be  left  two  dear  days,  at  least,  before 

*  Ord.  XIV.  10.  the  plea  comes  on  for  hearing. 

«  Reg.  Regul.  15  March,  1860,  r.  3.  "  For  form  of  order  to  withdraw  a  plea, 

*  Ord.  XXI.  9.  see  Seton,  1259,   No.   15;   and  for  form  of 
'  Reg.  Regul.  15  March,  1860,  r.  1.  petition  for  that  purpose,  see  Vol.  III. 

8  Braithwaite's  Pr.  65.  1  For   fonn   of    order   in   such   case,   sea 

9  Ord.  VI.  4.  Seton.  1258,  No.  13;  and  for  form  of  affidavit, 
W  If  these  directions  as  to  papers  axe  neg-       see  Vol.  III. 
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having  been  served  with  the  order ;  or  will  be  strack  out  of  the  paper, 
if  he  cannot.^  Similar  rules,  mutatis  mutandis,  appl}"  to  the  case  of  pleas 
set  down  b}'  the  defendant.^ 

On  the  argument  of  the  plea,  where  all  parties  api^ear,  counsel  for  the 
defendant  are  first  heard  ;  then  the  counsel  for  the  plaintiff;  and  lastly, 
the  leading  counsel  for  the  defendant  is  entitled  to  reply.* 

If,  when  the  plea  is  called  on  for  hearing,  the  plaintiff  declines  argu- 
ing it,  and  appUes  for  leave  to  amend,  he  will,  in  general,  be  allowed 
to  do  so,  on  paiyment  of  the  costs. ^ 

A  plea,  when  set  down,  will  not  be  allowed  to  stand  over  for  an  in- 
definite period.® 

It  ma^-  be  observed  here,  that  on  the  argument  of  a  plea,  the  allega- 
tions in  the  bill  ma}'  be  taken  less  strongly  against  the  plaintiff  than 
they  would  be  on  a  demurrer.'' 

If  a  plea  is  supported  by  an  answer,  upon  the  argument  of  the  plea 
the  answer  may  be  read  to  counterprove  the  plea  ;  and  if  the  defendant 
appears  not  to  have  sufticientl}'  supported  his  plea  by  his  answer,  the 
plea  must  be  overruled,  or  ordered  to  stand  for  an  answer  only.* 
Where  a  defendant  had  answered  to  an  original  bill,  which  was  after- 
wards amended,  whereupon  the  defendant  put  in  a  plea  to  the  amended 
bill,  the  plaintiff  was  permitted  to  read  the  answer  to  the  original  bill, 
to  counterprove  the  plea  to  the  amended  bill.® 

Upon  the  argument  of  a  plea,  every  fact  stated  in  the  biU,  and  not 
denied  b^'  the  averments  in  the  plea  and  by  the  answer  in  support  of 
the  plea,  must  be  taken  as  true.-^°  If  a  plea  be  set  down  for  argument 
by  the  plaintiff,  without  replying  to  it,  the  matter  contained  in  it  must 

be  considered  as  true." 
*695  *  A  plea  upon  argument  may  be  either  allowed  simpl}',  or  with 
leave  to  amend,  or  the  benefit  of  it  may  be  saved  to  the  hearing, 
or  it  ma}'  be  ordered  to  stand  for  an  answer,  or  it  may  be  overruled.^ 
The  consequence  of  each  of  such  judgments  will  be  considered  in  the 
ensuing  sections. 

If  the  plaintiff  conceives  the  plea  to  be  good,  though  not  true,  he 
should  reply  thereto,  and  take  issue  upon  it,  as  in  the  case  of  an  an- 

2  Where,  in  either  case,  the  plea  is  struck  124,126;    Story  Eq.   PI.  §  699.     If   a  plea 

out,  a  fresh  order  must  be  obtained  for  set-  accompanied  by  an   answer,  is  allowed,    the 

ting  it  down,  as  in  the  case  of  a  demurrer;  answer  may  be  read  at  the  hearing  of  the 

see  <:nte,  p.  596.  cause   to  counterprove  the  plea.     Souzer  v. 

8  MazaiTcdo  v.  Maitland,  2  Mad.  .38.  Dc  Meyer,  2  Paige,  574;  Bogardus  v.  Trinity 

*  Counsel's  brief  consists  of  copies  of  the  Church,  4  Paige,  178;    Story  Eq.  PI.  §§  690, 

bill  and  plea.  699. 

5  See  Jones  v.  Wattier,  4  Sim.  128;  see  '■>  Hildvard  v.  Cressy,  3  Atk.  303;  ante, 
also  finte,  p.  420.  p.  680. 

6  Ord.  XXI.  13.  10  Bogardus  v.  Trinitv   Church,   4  Paige, 
'  Rumbold  V.  Forteath,  2  .Jur.  N.  S.  686,       178;  Lawrence  v.  Pool,  2'  Sandf.  S.  C.  540. 

V.  C.  W.  11  Callaghcr  v.  Roberts,  1  Wash.  C.  C.  320 ; 

8  Ld.   Red.   .303;  see   Kirbv  v.  Tavlor,   6  Rowlev  v.  Williams,  5  Wis.  151;  Davison  i-. 

John.  Ch.  242;  Souzer  v.  De  Meyer,  2  Paige,  Johnson,  1  C.  E.  Green  (N.  J.),  112. 

574 ;    Bogardus  v.  Trinity  Church,  4  Paige,  1  Ld.  Red.  301.     For  forms  of  orders  ia 

178;    Kuypers    v.    Dutch    Kef.    Clmrch,    6  such  cases,  see  Seton,  1258,  Nqs.  12,  14. 
Paige,  570;  Leaycraft ».  Dempsey,  4  Paige, 
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swer.^     lie  should  not,  however,  reply  to  a  plea  of  the  depeiKleiu-y  of  a 
former  suit  for  the  same  matter.^ 

If  the  plaintiff  reply  to  the  plea,  he  therein-  makes  as  full  an  admis- 
sion of  its  validity  as  if  it  had  been  allowed  upon  argument ;  so  that, 
if  the  defendant,  at  the  hearing,  proves  his  plea  to  be  true,  the  bill 
must  be  dismissed.*  Therefore,  where  a  defendant,  in  a  plea  of  pur- 
chase for  a  valuable  consideration,  omitted  to  den}-  notice,  and  the 
plaintiff  replied  to  it,  and  the  defendant,  at  the  hearing,  proved  the 
purchase  for  valuable  consideration,  it  was  held  that  the  bill  ouglit  to  be 
dismissed :  for  it  was  the  plaintiff's  own  fault  that  he  had  not  set  the 
plea  down  for  argument,  when  it  would  have  been  overruled.''  And  it 
seems  that  in  such  case  it  will  make  no  difference  if  the  plaintiff  should 
prove  notice :  for  all  that  is  required  of  a  defendant,  in  such  a  case,  is 
to  prove  his  plea,  which  he  does  by  proving  the  purchase,  and  the  pay- 
ment of  the  consideration.^ 

If  a  plea  to  the  whole  or  part  of  a  bill  is  not  set  down  for  argument 
within  three  weeks  after  the  filing  thereof  (exclusive  of  vacations) ,  and 
the  plaintiff  does  not  within  such  three  weeks  serve  an  order  for 
leave  to  amend  the  bill,  or  by  notice  in  writing  *  undertake  to  *G96 
reply  to  the  plea,  the  plea  is  to  be  held  good  to  the  same  extent, 
and  for  the  same  purposes,  as  in  the  case  of  a  plea  to  the  whole  or  part 
of  a  bill  allowed  upon  argument ;  ^  and  the  defendant  may  obtain  an 
order  as  of  course  for  the  plaintiff  to  pay  the  costs  of  the  plea,  and,  if 
the  plea  is  to  the  whole  bill,  the  costs  of  the  suit. 

Where  the  plea  is  to  the  whole  bill,  the  defendant  by  whom  it  was 
filed,  may  at  any  time  aft(y  the  expiration  of  the  three  weeks  obtain,  as  of 
course,  an  order  to  dismiss  the  bill.^     A  plea  to  the  whole  of  the  relief, 

2  Ld.  Red.  301.    In  New  Jersey,  Chan-  ■»  Daniels  v.  Taggart,   1  Gill  &  J.   311; 

cellor  Green,  in  Davison  w.  Johnson,  1  C.  E.  Meeker  v.  Marsh,    1   Saxton  (N.   J.),  198; 

Green  (N.  J.),  112,  113,  remari^ed  that,  when  Dows  v.  McMichael,  [2  Paige,  345;]  6  Paige, 

the  cause  is  heard  upon  a  plea,  "  the  question  139.     Upon  a  replication  to  a  plea,  nothing  is 

is  not  strictly  whether  the  plea  is  in  proper  in  issue  except  what  is  distinctly  averred  in 

form,  but  whether  in  the  language  of  the  the  plea;  and  if  that  is  established  at  the 

statute,  the  plea  be  good;  that  is,  whether  hearing,  the  plea  is  a  bar  to  so  much  of  the 

upon  the  face  of  the  plea  it  presents,  if  true,  bill  as  it  professes  to  cover.     Fish  v.  Miller, 

a  valid   defence  to  the  action.     The  inquiry,  5  Paige,  26;  Cook  v.   Mancius,  4  John.  Ch. 

•when   the  cause   is  heard  upon  the  plea,  is  160.     The  replication  is  an  admission  of  the 

substantially  as  if  the  plaintiff  had  demurred  sufficiency  of  the  facts  pleaded,  as  a  bar,  if 

to  the  plea.     The  question  is  not,  whether  true.     Hughes  v.  Blake,  6  Wheat.  472;  Bo- 

the  plea  is  true,  but  whether,  if  true,  it  is  a  gardus  v.  Trinitj^  Church,  4  Paige,  178;  Ger- 

good  defence.     This  is  the  obvious  meaning  non  v.  Boccaliue,  2  Wash.  C.  C.  199;  Fish  v. 

of  the  statute.     If  the  plaintiff   deems  the  Miller,  5  Paige,  26;  Rhode  Island  v.  Massa- 

plea  bad,   the  case  goes  to  hearing  upon  the  chusetts,  14  Peters,   210,   257;  Gallagher  ». 

jilea.     If   he  conceives  the  plea  to  be  good,  Roberts,  1  Wash.  C.  C.  320.  [And  this  without 

though  not  true,  he  takes  issue  upon  it,  and  reference   to   any  Ef|uity  arising  from  other 

proceeds,  as  in  case  of  an  answer."   "The  sub-  facts  stated  in  the  bill.    Myers  v.   Dorr,   13 

jtct  of  inquiry,  is  not  the  mere  technical  form  Blatchf.  22;  Moore  t".  Holt,  3  Tenn.  Ch.  141.] 

of  the  plea,  but  the  sufticicncy  of  its  aver-  6  Harris  v.  Ingledew,  3  P.  Wms.  94. 

iiicnts  to  sustain  the  defence ;  whether  it  is  1  Ord.    XIV.    17.     As    to    an    irregular 

{;(:od  both  in  form  and  in  substance;  whether,  amendment  after  the  above  time,  see  Canip- 

v'z.,  assuming  all  the  facts  properly  set  out  bell  t'.  Jovce,  L.  R.  2  ICq.  377,  V.  C.  W.    By 

in  the  plea  to  be  true,  it  presents  a  valid  de-  the  38th  "Equity  Rule  of   the  United  States 

fence."  See  McEwen  v.  Broadhead,  3Stockt.  Courts,  if  the  plaintiff  shall  not  rejily  to  any 

129.  pica,  or  set  down  any  plea  or  demurrer  for 

8  Jones  V.  Segueira,  1  Phil.  82,  84;  6  Jur.  argument,  on  the  rule  day,  when  the  same  is 

183;  Ord.  XIV.  6,  7;  ante,  pp.  G37,  692.  filed,  or  on  the  next  succeeding  rule  day,  he 
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but  onl}'  to  a  part  of  the  discovery,  is  not  a  plea  to  the  whole  bill  within 
the  meaning  of  this  rule.^ 

If  the  plaintiff  undertakes  to  repl^-  to  a  plea  to  the  whole  bill,  he  is 
not,  without  the  special  leave  of  the  Court,  to  take  an}-  proceeding 
against  the  defendant  by  whom  the  plea  was  filed  till  after  replication  ;  ^ 
and  if  he  does  not  file  his  replication  within  four  weeks  after  the  date 
of  his  undertaking,  the  defendant  may  move,  upon  notice,  to  dismiss 
the  bill  for  want  of  prosecution.* 

The  times  of  vacation  are  not  reckoned  in  the  computation  of  the 
time  for  setting  down  pleas  :  ^  and  if  the  time  expires  on  a  day  on  which 
the  offices  are  closed,  the  plea  may  be  set  down  on  the  day  on  which 
they  next  open.® 

Section  V.  —  Allowing  Pleas. 

If  a  plea  is  allowed  simply,  it  is  thereby  determined  to  be  a  full  bar 
to  so  much  of  the  bill  as  it  covers,  if  the  matter  pleaded,  with  the  aver- 
ments necessary  to  support  it,  be  true.''  If,  therefore,  a  plea  is  allowed 
upon  argument,  or  the  plaintiff"  without  argument  thinks  it,  though  good 
in  form  and  substance,  not  true  in  point  of  fact,  he  may  take  issue  upon 
it,  and  proceed  to  disprove  the  facts  upon  which  it  is  endeav- 
*697  ored  to  be  supported.*  This  he  does  *  by  filing  a  replication, 
in  the  same  manner  that  he  would  do  if  the  defendant  had  simply 
put  in  an  answer  to  the  bill,  in  the  usual  way.-' 

Where  the  defendant  pleads  the  pendency  of  another  suit,  the  plain- 
tiflf  ought  not  to  reply  to  the  plea,  even  if  he  disputes  the  fact,  but  he 
should,  on  motion  or  petition  of  course,  obtain  an  order  for  an  inquiry 
into  the  truth  thereof.^  This  order,  and  a  certificate  in  pursuance 
thereof,  should  be  obtained  within  one  month  from  the  filing  of  the 
plea :  otherwise,  the  defendant  may  obtain,  on  motion  or  petition  of 
course,  an  order  to  dismiss  the  bill  with  costs. ^ 

When  the  plaintiff"  has  replied  to  a  plea,  its  validity  can  never  be 
questioned,  but  only  its  truth :  *  in  fact,  nothing  but  the  matters  con- 
shall  be  deemed  to  admit  the  truth  and  suffi-  6  Ord.  XXXVTI.  12. 
ciency  thereof  and  his  bill  shall  be  dismissed  T  Story  Eq-  PI.  §  697 ;  Bassett  v.  Company, 
as  of  course,  unless  a  judge  of  the  Court  shall  43  N.  H.  253.  A  plea  maybe  good  in  part 
allow  further  time  for  the  purpose.                       and  bad  in  part.     Lord  ChelmsfoVd  in  United 

Roberts  v.  Jones,  7  Beav.  57.     In  Massa-       States  of  America  i'.  Mcltae,  L.  K.  3  Ch.  Ap. 
chusetts,  "the  plaintiff    may  set   down   the       79,  91;  ante.  p.  611  and  cases  in  note. 
plea  to  be  argued,  or  take  issue  on  the  plea,  «  Ld.   Red.  301;  Bassett  v.  Company,  43 

within  fifteen  days  from  the  time  when  the       N.  H.  253. 

same   is  filed;  and  if  he  fail  to  do  so,  a  de-  l  Seepo.it,  Chap.  XXL,  Replication. 

cree,  dismissing  the  bill,  with  costs,  may  be  2  Pm-  forms  of  motion  paper  and  petition 

entered  upon  motion,  unless  good  cause  ap-       see  Vol.  III.     (But  see  p.  637,  note.] 
pear  to  the  contrary."     Rule  11  of  the  Rules  3  Ord.    XIV.    6,    7;   ante,    \)\).    637,    692, 

for  Practice  in  Chancery.  Baker   v.    Bird,    2   Ves.    J.    672;    Jones   v. 

2  Neck  V.  Gains,  1  "De  G.  &  S.  223;  11  Segueira,  1  Phil.  82;  6  Jur.  183;  Leigh  v. 
Jur.  763.  For  forms  of  motion  paper  and  Turner,  14  W.  li.  361,  5L  R.  For  forms  of 
petition,  see  Vol.  IIL  motion  paper  and  petition,  see  Vol.  III. 

8  Ord.  XIV.  18.  4  Paiker  v.   IJlvthmore,  Prec.   in  Ch.  58; 

*  Ord.  XXXm.  10  (2).  For  form  of  no-  2  Eq.  (^a.  Ab.  70!  Pi.  6;  Dunsanv  i-.  Shaw, 
tice  of  motion,  see  Vol.  III.  5  Bro.  P.  C.  ed.  Toml.  262,  267;  McEwen  v. 

6  Ord.  XXXVU   13  (3).  Broadliead,  3  Stockt.  (N.  J.),  131. 
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tained  in  the  plea,  as  to  so  much  of  the  bill  as  the  ploa  covers,  is  in 
issue  between  the  parties.®  If,  therefore,  issue  is  thus  taken  upon  tlie 
plea,  the  defendant  must  prove  the  facts  which  it  suggests  :  °  if  he  Aiil.s 
in  this  proof,  so  that,  at  the  hearing,  the  plea  is  held  to  be  no  Ixir,  and 
the  plea  extends  to  the  discovery  sought  by  the  bill,  the  plaintilf  is  not 
to  lose  the  benefit  of  that  discovery,  but  the  Court  will  order  the  de- 
fendant to  answer  the  interrogatories;''  but,  if  the  defendant  proves 
the  truth  of  the  matter  pleaded,  the  suit,  so  far  as  the  plea  extends,  is 
barred  even  though  the  plea  is  not  good,  either  in  point  of  form  or 
substance.^ 

Although,  when  a  plea  has  been  replied  to,  the  matter  in  issue  is  the 
truth  of  the  plea  only,  which  must  be  proved  by  the  defendant,  this 
will  not  prevent  the  plaintiff,  if  he  chooses,  from  entering  into  evidence 
to  prove  the  whole  case  made  by  his  bill.^  It  can  scarcely,  however, 
be  imagined,  that  a  case  should  ever  arise,  in  which  such  a  course  of 
proceeding,  on  the  part  of  the  plaintiff,  would  be  advisable,  especially 
as  this  Court  will  not,  as  we  have  seen,  in  the  event  of  the  plea 
being  found  false,  deprive  the  *  plaintiff  of  any  advantage  which  *G98 
he  might  have  had  from  a  discovery  by  the  defendant,  if  an  an- 
swer had  been  originally  put  in. 

The  plaintiff  ma}-,  however,  if  he  pleases,  go  into  evidence  to  dis- 
prove the  plea  ;  and  if  he  has,  in  his  bill,  alleged  any  matter  which,  if 
true,  may  have  the  effect  of  avoiding  the  plea,  such  as  notice  of  fraud, 
he  may,  after  replying  to  the  plea,  enter  into  evidence  in  support  of  his 
allegation.  And  where  the  plea  introduces  matter  of  a  negative  nature, 
such  as  denial  of  notice,  or  fraud,  it  will  be  necessary  for  him,  in  case 
sufficient  to  show  the  existence  of  the  notice  or  fraud,  is  not  admitted 
by  the  answer  in  support  of  the  plea,  to  go  into  evidence  in  support  of 
the  affirmative  of  the  proposition.^ 

When  a  plea  is  allowed,  it  is  considered  as  a  full  answer ;  and  an  in- 
junction obtained  till  answer  will  be  dissolved,  upon  application,  as  a 
matter  of  course.^ 

Where  a  plea  to  the  whole  or  part  of  a  bill  is  allowed,  upon  argu- 
ment, the  plaintiff,  unless  he  undertakes  to  reply  to  the  plea,  or  the 
Court  otherwise  directs,  is  to  pay  to  the  part}-  by  whom  the  plea  is  filed 
the  costs  of  the  plea,  and,  if  the  plea  is  to  the  whole  bill,  the  costs  of 

6  Ld.  Red.  302;  Fish  v.  Miller,  5  Paige,  8  Ld.  Red.  .302;  Hanis  v.  In-ledew,  3  F. 

26.  Wms.  94;  Daniels  v.  Taggart,  Gill  &  J.  311; 

6  Where  a  plea  contains  several  distinct  Fish  v.  Miller,    5   Paige,   26;   Bogardus   v. 

averments  or  allegations  of  fact,  all  the  alle-  Trinitj' Church,  4  Paige,  178;  Peayr.  Duncan, 

pations  must  be  supported  by  the  proofs,  or  20  Ark.   85;  Flagg  v.  Ronnel,  2'Stockt.  (N. 

the  plea  will  be  overruled  as  "false.     Dows  r.  J.),   82:  Dows  i\  McMichael,  6  Paige,  144. 

McMichael,  G  Paige,  139.     Upon  the  hearing  [Ante,  695,  n.  4.] 

on  the  defendant's  plea  evidence  previously  ^  Ord  v.  Huddleston,  2  Dick.  510,  512. 

taken  by  the  defendant  cannot  be  considered  ^  Eyre  v.  Dolphin,  2  Ball&  B.  303;  Saun- 

h)  the  Court.    Hancock  v.  Carlton,  6  Gray,  ders  v."  Leslie,  ib.  515. 

39.  2  Phillips  t'.  Langhorn,  1  Dick.  148.    [But 

■^  Ld.  Red.  302;  Brownsword  v.  Edwards,  the  allowance  of  the  plea  does  notipso  facto 

2  Ves.  S.  247;  Wood  r.  Strickland,  2  V.  &  operate   as   a   dissolution  of  the  injunction. 

B.  158.  Ferrand  v.  Haraer,  4  M.  &  C.  143.] 
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the  suit  also ;  and  in  such  last-mentioned  case  the  order  allowing  the 
plea  is  to  direct  the  dismissal  of  the  bill.^  Formerly,  upon  the  allow- 
ance of  a  plea  to  the  whole  bill,  if  the  plaintiff  undertook  to  repl}-  to  it, 
he  had  to  paj'  the  costs  of  the  plea,  but  the  other  costs  of  the  suit  were 
reserved  ;  *  now,  it  would  appear  that,  in  the  same  circumstances,  both 
the  costs  of  the  plea  and  the  costs  of  the  suit  w^ill  be  reserved,  unless 
the  Court  makes  a  special  order. ^ 

A  solicitor  will  not  be  allowed  to  act  oppressivel}',  b}'  putting  in  two 
pleas  of  the  same  nature  for  two  defendants  ;  and,  where  a  solicitor  set 
down  two  pleas  foi"  want  of  parties,  on  behalf  of  different  defendants, 
he  was  allowed  the  costs  of  one  onl}'.^ 

If  a  plea  is  allowed,  it  is  not  uncommon  to  give  leave  to  the  plaintiff 
to  amend  his  bill ;  especially  in  the  case  of  a  plea  for  want  of  parties.' 
It  must  not  be  understood  that  this  is  a  matter  of  course  ;  ®  it  will,  how- 
ever, probably  be  done  more  frequently  now  than  formerly :  because, 
under  the  present  practice,  a  plaintiff  ma}'  introduce  facts  or  circum- 
stances which  have  occurred  after  the  institution  of  the  suit,  by 
*699  way  of  amendment,  into  his  bill,  if  *  the  cause  is  otherwise  in 
such  a  state  as  to  allow  of  amendment  being  made  therein.^ 
After  the  allowance  of  a  plea,  an  order  for  leave  to  amend  the  biU  is 
special ;  and  on  the  application  for  it,  the  plaintiff  must  specif}'  the 
amendments  he  intends  to  make.^ 

Where  the  plea  went  to  the  plaintiff's  right  to  sue,  and  was  allowed, 
leave  to  amend  the  bill  was  given,  on  paj-ment  of  the  costs  of  the  plea  ; ' 
but  where  it  was  for  want  of  parties,  the  costs  were  resex'ved  to  the 
hearing  of  the  cause.* 


Section   VI.  —  Saving  the  Benefit  of  a  Plea  to  the  Hearing. 

It  sometimes  happens  that,  upon  the  argument  of  a  plea,  the  Court 
considers  that  although,  as  far  as  then  appears,  it  may  be  a  good  de- 
fence, yet  there  ma}'  be  matter  disclosed  in  evidence  which,  supposing 
the  matter  pleaded  to  be  strictly  true,  would  avoid  it ;  in  such  case,  the 
Court,  in  order  that  it  may  not  preclude  the  question  bj-  allowing  the 
plea,  directs  that  the  benefit  of  it  shall  be  saved  to  the  defendant  at 
the  hearing.^  The  effect  of  such  an  order  is  to  give  the  plaintiff  an  op- 
portunity of  replying,  and  going  into  evidence,  without  overruling  the 

3  Ord.   XrV.  16.    Plea  allowed   without  i  15  &  16  Vic.  c.  86,  §  53;  see  Tudway  v. 

costs,    and    with    liberty    to    amend    bill.  Jones,  1  K.  &  J.  691,  where  such  an  order 

Jones  V.  Binns,  33  Beav.  362;  10  Jiir.  N.  S.  was  made. 

119;  [Metropolitan  Bank  v.  Offord,  L.  K.  10  2  Tavlor  r.  Shaw,  2  S.  &  S.  12;  Neck  v. 

Eq.  398.]  Gains,  i  De  G.  &  S.  223;  11  Jur.  763  ;  post, 

*  Fry  V.  Richardson,  10  Sim.  475.  p.  730. 

5  Young  V.  White,  17  Beav.  532 ;  18  Jur.  3  Tudwav  t'.  Jones,  ubi  sup. 

277.  •♦  Doyle  'v.  Muntz,  5  Hare,  509,  518;  10 

6  Tarbuck  v.  Woodcock,  3  Beav.  289.  Jur.  914. 

7  Ld.  Red.  281.  For  form  of  order  in  such  6  Ld.  Red.  .303.  Thus  in  Heartt  r.  Corn- 
case,  see  Seton,  12.58,  No.  12.  ing,  3  Paige,  572.  a  plea  of  settled  partnership 

8  Ante,  pp.  290,  419.  account  was  held  to  be  well  pleaded  ;  but  as 
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pica."  "When  the  benefit  of  the  plea  is  reservod  to  the  hearing  the  in- 
terrogatories to  such  part  of  the  bill  as  is  covered  by  tlie  plea  need  not 
be  answered.^ 

Unless  any  thing  is  said  in  the  order  in  such  cases  with  respect  to  the 
costs  of  the  plea,  they  must  abide  the  result  of  the  hearing  :  the  order 
saving  the  benefit  of  the  plea  to  the  hearing  being,  in  fact,  nothing 
more  than  an  order  for  the  adjournment  of  the  discussion.  Lord  Chief 
Baron  Gilbert,  with  reference  to  this  subject,  observes:  "But  if  the 
words  are  to  save  the  benefit  of  the  plea  till  the  hearing,  no  other  use 
could  ever  be  found  by  those  words,  but  that  in  truth  it  saves  the 
defendant  pacing  costs  for  the  overruling  *  his  plea  ;  and,  there-  *700 
fore,  though  the  Court  often  makes  use  of  these  words,  yet, 
when  the  plea  is  verj-  fault}',  or  naught,  though  the  Court  often  saves 
the  benefit  thereof  till  the  hearing,  yet  they  declare  it  shall  not  avoid 
the  payment  of  costs."  ^ 


Section  VII.  —  Ordering  a  Plea  to  stand  for  an  Answer. 

If,  upon  argument,  the  Court  considers  that  the  matter  oflfered  by 
way  of  plea  may  be  a  defence,  or  part  of  a  defence,  but  that  it  has  been 
informally  pleaded,  or  is  not  properly  supported  by  the  answer,  so  that 
the  tj'uth  is  doubtful,  it  will,  in  such  case,  instead  of  overruling  the 
plea,  direct  it  to  stand  for  an  answer.- 

If  a  plea  is  ordered  to  stand  for  an  answer,  it  is  allowed  to  be  a  suf- 
ficient answer  to  so  much  of  the  bill  as  it  covers,  unless,  b^'  the  order, 
liberty  is  given  to  the  plaintiff  to  except ;  ^  and  where  a  defendant 
pleaded  to  the  "whole  bill,  and,  on  arguing  the  plea,  it  was  ordered  to 

facts  might  be  disclosed  justifying  a  decree  "^  Gilb.  For.  Rom.  G4. 
to  surcharge  and  falsify,  the  benefit  of  it  ^  Gilb.  For.  Koni.  94. 
was  saved  until  the  hearing.  To  have  2  Ld.  Red.  30.3;  Tempest  r.  Lord  Camoys, 
allowed  it,  simply,  would  have  made  it  a  1  W.  N.  IG;  14  W.  R.  326,  !M.  R. ;  Pearse  i". 
conclusive  bar.  '  Dohinson,  L.  R.  1  Eq.  241,  V.  C.  K.;  Mills 
G  See  Cooth  v.  Jackson,  6  Ves.  12,  18.  v.  Bally,  1  W.  N.  348:  15  W*.  K.  86,  V.  C. 
When  the  plea  covers  the  whole  bill,  the  W.;  Orcutt  f.  Orms,  3  Paige,  461 ;  French  r. 
effect  of  the  order,  that  the  plea  stand  over  Shotwell,  5  John.  (Jh.  555:  Bell  v.  Wood- 
till  the  hearing,  saving  to  the  defendant  the  Svard,  42  N.  H.  193,  196;  Jarvis  v.  Palmer, 
bcnetit  thereof,  is,  that  the  defendant  shall  11  Paige,  G50;  Souzer  r.  De  Meyer.  2  Paige, 
not  be  deprived  of  the  benefit  of  his  plea;  574;  Leavcraft  v.  Dempsev,  4" Paige,  12d; 
but  that  the  plaintiff  shall  be  at  liberty  to  Brooks  v'.  Sutton,  L.  H.  5  \-j(\.  .3G1:  [S.  0.  3 
file  a  replication,  and  proceed  to  the  proof  of  Ch.  App.  1].  If  the  plea  is  ordered  to  stand 
the  facts  in  reply  to  the  plea;  and,  on  such  for  an  ansv.'er,  it  is  allowed  to  be  a  suflicient 
hearing,  the  plea  is  ioheXaken,  prima  facie,  answer  to  so  much  of  the  bill  a.s  it  covers, 
a  good  bar  to  the  suit:  but  ag,  there  may  unless  by  the  order  liberty  is  given  to  the 
fKjssibly  be  circumstances,  which,  in  Equity,  plaintiff  to  except.  Kirby  f.  Taylor,  G  John, 
ought  to  preclude  the  defendant  from  rely-  Ch.  242;  Orcutt  i\  Orms,  3  Paige,  459; 
ing  upon  such  plea,  the  question  is  left  open  Goodrich  r.  Pendleton,  3  .lohn.  Ch.  394; 
until  such  hearing.  Hancock  v.  Carlton,  Meeker  r.  Marsh,  1  Saxfon,  198.  In  Orcutt 
6  (Jray,  54;  Astlev  v.  F'ountaine,  Cas.  temp.  r.  Onus,  it  was  said,  by  ("hancellor  Walworth, 
I'inch.  4:  Story  Eq.  PI.  §  698;  1  Barb.  Ch.  that  the  answer  will  "be  considered  as  a  full 
Pr.  121,  122;  Bassett  v.  Company,  43  N.  H.  answer,  though  not  necessarily  a  perfect 
253,  254.  Neither  party  recovers  costs  on  defence, 
the  argument  of  a  plea  where  the  benefit  of  3  yj.  394. 
it  is  saved  to  the  defendant  until  the  hearing. 
Heartt  v.  Corning,  3  Paige,  566. 
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stand  for  an  answer,  without  saying,  one  way  or  the  other,  whether  the 
plaintiff  might  except,  the  plaintiff  was  not  allowed  to  except :  because, 
by  the  terms  "for  an  answer,"  in  the  order,  a  sufflcient  answer  is 
meant,  an  insufficient  answer  being  no  answer.^  It  is  to  be  observed, 
that  if  a  plea  is  to  part  only  of  the  bill,  and  is  accompanied  by  an  an- 
swer to  the  rest,  an  order  that  it  ma}-  stand  for  an  answer,  without 
giving  the  plaintiff  liberty  to  except,  will  not  preclude  the  plaintiff  from 
excepting  to  the  answer  to  that  part  of  the  bill  which  is  not  covered  by 
the  plea.^ 

The  order  for  the  plea  to  stand  for  an  answer  is,  however,  frequently 
accompanied  with  a  direction  that  the  plaintiff  shall  be  at  liberty  to 
except ;  ®  but  the  liberty  is  sometimes  qualified,  so  as  to  protect  the 
defendant  from  any  particular  discovery  which  he  ought  not  to  be  called 

upon  to  make.'' 
*701         *  When  a  plea  has  been  ordered  to  stand  for  an  answer,  with 

liberty  to  except,  the  plaintiff  must,  if  the  Court  does  not  fix  a 
time  within  which  he  is  to  except,  file  his  exceptions  within  six  weeks 
from  the  date  of  the  order :  otherwise  the  answer  will  be  deemed  suffi- 
cient.^ The  proceedings  upon  the  exceptions  are  the  same  as  those 
upon  exceptions  to  answers  in  general.^ 

When  a  plea  is  ordered  to  stand  for  an  answer,  the  question  of  costs 
ought  to  be  decided  at  the  time  the  order  is  made,  and  a  subsequent 
application  for  them  has  been  refused.^  It  seems  that,  generally,  the 
defendant  is  ordered  to  pay  the  costs  of  the  plea :  *  though  they  have 
been  made  costs  in  the  cause.® 


Section  Ylll.  —  OoemiUng  Pleas. 

If  the  Court,  upon  argument,  is  of  opinion  that  the  plea  cannot,  under 
any  circumstances,  be  made  use  of  as  a  defence,  it  is  simply  overruled, 
and  the  defendant  is  to  pay  to  the  plaintiff  the  taxed  costs  occasioned 
thereby,  unless  the  Court  otherwise  directs.®  The  plaintiff  ma}'  also,  if 
the  plea  has  been  to  the  whole  bill,  and  the  defendant's  time  for  answer- 

*  Sellon  V.  Lewen,  3  P.  Wms.  239.  v.  Dobinson,  L.  R.  1  Eq.  241,  V.  C.  K. ;  Sel- 

6  Coke  V.   Wilcocks,   Mos.  73;  Ld.  Red.  Ion  v.  Lewen,  3  P.  Wms.  239  ;  McCormick 

304.  V.  Chambeiiin,  11  Paicce,  543;  Bassett  v.  Com- 

6  See  Glover  v.  Weedon,  3  Jiir.  N.  S.  903,  panv,  43  N.  H.  254;"Bell  v.  Woodward,  42 

V.  C.  S.,   where  leave  to  amend  was  also  N.  fi.  195,  196. 
given;  and  see  Seton,  1258,  No.  14.  1  Ord.  XVL  6;  see  Esdaile  v.  Molvneux, 

[In  Dear  v.  Webster,  15  W.  R.  395,  where  2  Coll.  64L     A  less  time  is  frequently  fixed; 

the  plaintiff  did  not  desire  to  except,  leave  see  Mansell  v.  Feeney,  2  J.  &  H.  313,  where 

to  put  in  a  further  answer  was  given  to  the  one  week  only  was  given, 
defendant.     And  see  Brien  v.  Jordan,  ITenn.  2  For  the  practice,  see  ;70««,  Chap.  XVII. 

Ch.    625,   where    leave   was   given   to   both  §  4,  Kxceptiom  to  Answers. 
parties  to  apply,   the  one  to  make  further  8  Yarnall  v.  Rose,  2  Keen,  .326. 

answer,  the  other  to  except.]  *  Howling  v.  Butler,  2  Mad.  245  ;  Thomp- 

"  Ld.    Red.   304;    Alardes    v.    Campbel,  son   v.   Wild,    5   Mad.  82,    83;    Mansell  v. 

Bunb.  2G5  ;  Brereton  v.  Gamul,  2  Atk.  241  ;  Fccney,  vbi  sup. 

Pusev  V.  Desbouvrie,  3  P.  Wms.  315,  322;  6  Hunt    v.   Penrice,    17    Beav.   525  ;    18 

King"  V.   Holcombe,   4  Bro.  C.  C.  439,  440;  Jar.  4. 
Bay  ley  ».  Adams,  C  Ves.  586,  599;  Pearse  6  Qrd.  XIV.  12. 
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mg  the  bill  has  expired,  issue  an  attachment  for  want  of  an  answer,'  un- 
less the  defendant  has  obtained,  either  from  the  Court  at  the  hearinj^,  or 
from  the  Judge  at  Chambers,  an  extension  of  time  to  answer :  in  wliicli 
case,  the  attachment  must  not  be  issued  till  the  extended  time  for 
answering  has  expired.  The  plaintiff  may  also,  if  lie  does  not  require 
an  answer,  immediately  fde  a  traversing  note,  unless  the  Court  has 
given  time  to  the  defendant  to  answer :  in  which  case  if  the  defendant 
does  not  file  his  answer  within  the  time  allowed,  the  plaintiff  may  file 
the  note  at  the  expiration  of  the  time.* 

The  effect  of  overruling  a  plea  is  to  impose  upon  the  defendant 
the  necessity  of  making  a  new  defence.     This  he  may  do,  *  either     *702 
by  a  new  plea,  or  by  an  answer ;  and  the  proceedings  upon  the 
new  defence  will  be  the  same  as  if  it  had  been  originally  made.^ 

It  is  said,  in  some  of  the  books  of  practice,  that  after  a  plea  has  been 
overruled,  a  new  defence  may  be  made  by  demurrer ;  and,  in  The  East 
India  Company  v.  Campbel,^  such  a  demurrer  (which  was  upon  the  ground 
that  the  discover}^  would  subject  the  defendant  to  pains  and  penalties) 
was  permitted.  It  is  to  be  recollected,  however,  that  this  occurred 
under  the  old  practice,  under  which,  provided  a  defendant  was  not  in 
contempt,  or  had  not  obtained  an  order  for  time,  he  might  have  put  in 
a  demurrer  at  any  time  ;  but,  under  the  present  practice,  this  would  be 
nearly  impossible,  unless  b}'  special  leave  of  the  Court:  since  twelve 
daj's  onl}',  from  appearance,  are  allowed  to  a  defendant  to  demur  alone 
to  any  bill.^  A  demurrer  to  part  of  the  bill  may,  however,  still  be  put 
in,  in  cases  where  the  whole  time  allowed  by  the  orders  to  plead,  answer, 
or  demur,  not  demurring  alone,*  has  not  elapsed  at  the  time  of  the  plea 
being  overruled ;  or  where  an  order  for  additional  time  for  the  same 
purpose  has  been  obtained.  But  inider  an  order  for  time  to  answer 
alone,  such  a  defence  cannot,  it  is  apprehended,  be  put  in.* 

We  have  seen  before  that,  after  a  plea  has  been  overruled,  a  defend- 
ant cannot  demur  ore  tenus.^ 

The  rule  with  regard  to  pleading  again,  must  be  understood  with  this 
qualification,  namely,  that  the  second  plea  must  not  be  upon  the  same 

"  Hinde,  224.     As  to  overruling  plea  as  8  Ord.  XIII.  4;  ante,  p.  515. 

frivolous,  see  Bowman  v.  Marshall,  9  Paige,  i  On  overruling  a  plea,  leave  was  given 

78 ;  1  Barb.  Ch.  Pr.  12-3.     In  Massachusetts,  to  the  defendant  to  plead  dt  novo,  and  to 

"  if  a  plea  is  overruled,  no  other  plea  shall  plaiiitifT   to   amend   his   bill.      Chadwick   o. 

be  received,  but  the  defendant  shall  proceed  Broadwood,  .3  Beav.  316. 
to  answer  the  plaintiff's  bill ;  and  if  he  shall  [By  the  Code  of  Tennessee,  §  4.305,  upon 

fail  to  do  so  within  one  month,  the  plaintiff  a  plea  or  demurrer  overruled,  no  other  plea 

may  enter  an  order  that  the  same,  or  so  much  or  demurrer  shall  he  received,   but  the  de- 

theVeof  as  is  covered  by  the  plea,  be  taken  fendant  shall  answer  the  allegations  of  the 

for  confessed;  and  the  matter  thereof  may  bill. J 
be  decreed  accordinglv,   unless  good  cause  -  1  Ves.  S.  246. 

appear  to   the   contrary."     Rule    12  of  the  3  Ord.  XXXVII.  .3;  ante,  p.  5dl. 

Rules  for  Practice  in  Chancery.     Under  Rule  ■♦  Ord.  XXXVIL  4,  5. 

13,  it  is  provided,  that  "upon  a  plea  being  ^  Brooks  v  Purton,  1  Y.  &  C.  C.  C.  278; 

overruled,  or  adjudged  good,  the  party  pre-  Hunter  v.  Nockolds.   2  Piiil.  540,   544  ;    12 

vailing    upon    the    question    shall    recover  Jur.  149;  ante,  p.  690. 
full  costs  from  the  time  of  filing  such  plea,  <•  Ante,  p.  588. 

unless  the  Court  shall  otherwise  specially 
order." 
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ground  as  the  first ; '  therefore,  it  is  held  that  only  one  plea  to  the 
jurisdiction  can  be  allowed.^  And  so,  where,  to  a  bill  to  set  aside  an 
agreement  and  release,  stating  circumstances  of  fraud  and  duress,  the. 
defendant  pleaded  the  agi'eement  and  release  to  the  whole  bill,  without 
den3ing  the  fraud  and  duress,  and  the  plea  was,  upon  that  ground,  over- 
ruled, whereupon  the  defendant  put  in  another  plea,  insisting  upon  the 
same  release  as  a  bar  to  the  relief,  and  also  to  so  much  of  the 
*703  discovery  as  related  to  transactions  *  prior  to  the  agreement,  ac- 
companied b}'  an  answer  as  to  the  circumstances  of  fraud  and 
duress,  this  was  held  to  be  u-regular.^ 


Section  IX.  —  Amending  Pleas ^  and  Pleading  de  novo. 

It  sometimes  happens,  that  where  there  is  a  material  ground  of  de- 
fence disclosed  in  the  plea,  but  owing  to  some  e\ddent  slip  or  mistake, 
the  plea  has  not  been  correctlj-  framed,  the  Court,  in  this  respect  fol- 
lowing the  Courts  of  Law,  will  exercise  a  discretion  in  allowing  the  plea 
to  be  amended.^  Thus,  where  a  plea,  which  in  substance  showed  a  de- 
fect of  parties,  instead  of  stating  that  additional  parties  were  necessary 
and  naming  them,  praj'ed  judgment  whether  the  defendant  ought  to  be 
called  upon  for  further  answer,  Lord  Erskine,  upon  the  argument,  in- 
stead of  overruling  the  plea,  on  the  gi'ound  of  informalit}',  gave  the 
defendant  leave  to  amend  it.^  And  so,  where  an  error  in  a  plea  of  out- 
lawry' was  occasioned  by  the  Clerk  of  the  Outlawries,  who,  instead  of  a 
cop3'  of  the  record  of  the  outlawry,  or  of  the  capias  utlagatum,  gave  a 
certificate  of  the  outlawrj',  which  was  annexed  to  the  plea,  the  Court 
allowed  the  defendant  to  amend  his  plea,  b}'  annexing  to  it  a  copy  of 
the  exigent,  or  record  of  the  outlawry'. ^  And  so,  where  the  Court  of 
Exchequer  thought  that  the  negative  averments  in  a  plea  were  too 

"<  Where  a  plea  has  been  overruled  on  the  the  Court."     Per  Malins  V.  C,  who  ordered 

merits,  the  same  matter  cannot  be  set  up  in  a  second  plea  coupled  with  an  answer  to  be 

the  answer,  as  a  bar  to  the  suit,  without  the  taken  from  the  file,  with  costs.     McKewan  v. 

special  permission  of  the  Court.     Townshend  Sanderson,  L.  R.  16  Kq.  316.] 
V.  Townshend,  3  Paige,  413 ;  see  Goodrich  v.  i  Freeland  v.   Johnson,   1   Anst.  276 ;    2 

Pendleton,  4  John.  Ch.  549;  Coster?;.  Murray,  Anst.  407. 

7  John.  Ch.  167;  Bush  v.  Bush.  1  Strobli.  2  [Clavton  «.  Meadows,  2  Hare,  26 ;  Cooke 

377;  Piatt  v.  Oliver,  1  McLean,  235;  King-  v.  Cooke.'L.  R.  4  Eq.  77;]  Beames  on  Pleas, 

gold  r.  Stone,  20  Ark.  .526.  321;  see  Meeker  v.  Marsh,  1   Saxton  (N.  J.), 

8  Wyatt's  P.  1{.  325.     It  is  said,   in  the  198;  Newl.  Ch.  Pr.  121;  Leavcraft  «.  Demp- 

same  work,  p.  330,  that  if  outlawry  or  other  sev,  4  Paige,  126;  Bell  v.  Woodward,  42  N. 

matter  be  pleaded,  and  the  plea  is  overruled,  H.'  181,  196;  Story  Eq.  PI.  §§  894-81)6;  Smith 

no  other  plea  shall  be  after  pleaded;  but  the  v.    Babcock,    3   Sumner,    583;    Newman    ;;. 

defendant    must    answer.      This,    however,  Wallis,  2  Bro.  C.  C.  (Perkins's  ed.)  147,  note 

nmst  be  meant  to  apply  to  other  pleas  of  the  (c),   and  cases  cited.      Amendments  are  in 

same  matter;  see  Rowley  v.  Eccles,  1  S.  &  the  discretion  of  the  Court.     Smith  r.  Bab- 

S.   511,   513,   where    Sir  "John  Leach  V.  C.  cock,  3  Sumner.  583;  but  their  discretion,  in 

appears  to  have  held,that  after  a  plea  is  over-  this    respect,    is   regulated   bv  rules  known 

ruled,  a  defendant  cannot  put  in  a  second  in  the  Courts;  Jefferson  v.  Cullis,  4  Dana, 

plea  without  leave  of  tlie  ('ourt.  467. 

["There   is   no   rule  more   firmly  settled  3  Merrewether  v.   Mellish,   13  Ves.  435; 

than  that  a  defendant  having  put  in  one  plea,  Sergrove  v.  Mavhew,  2  M.  &  G.  97,  99. 
and  tliat  plea  having  been  overruled,  cannot  *  Waters  v.  Mayhew.  1  S.  &  S.  220,  224; 

put  in  another  plea  without  special  leave  of  ante,  p.  688. 
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special  and  precise,  the  same  matter  being  also  denied  l)^-  the  answer  in 
support  of  the  plea,  they  gave  the  defendant  leave  to  amend  his  plea  by 
striking  out  the  special  averments.^  It  has,  however,  been  held,  that 
leave  to  amend  a  plea  should  not  be  given  when  it  is  suj)i»ort*Ml  by  an 
answer.^  A  short  time  is  generally  limited,  witliin  whieh  the  amend- 
ment must  be  made. 

It  has  also  happened,  that  where  a  plea  has  offered  a  substantial  defence, 
but  has  been  so  informally  pleaded  that  it  would  be  difllcult  or  impos- 
sible to  amend  it,  the  Court,  instead  of  allowing  the  defendant  to  amend 
his  plea,  has  given  him  leave  to  withdraw  it  altogether,  and  plead  de 
noro  witliin  a  given  time.'' 

*  Liberty  to  amend,  or  to  plead  de  novo,  however,  will  only  be  *70-4 
granted  in  cases  where  there  is  an  apparent  good  ground  of-  de- 
fence disclosed  by  the  plea,  but  owing  to  some  accident  or  mistake,  it 
has  been  informally  pleaded :  where  a  substantial  ground  of  defence 
has  been  omitted,  such  permission  will  not  be  given.  Thus,  in  Free- 
land  v.  Johnson,^  where  the  bill  sought  to  set  aside  an  agreement  and 
release,  stating  circumstances  of  imposition  and  equitable  duress  in  ob- 
taining them,  and  the  defendant  put  in  a  plea  of  the  agreement  and 
release  to  the  whole  bill,  without  denying  the  fraud  or  duress,  either  by 
averments  or  by  answer,  the  Court  of  Exchequer  refused  to  give  the 
defendant  leave  to  amend. 

Although,  where  the  error  is  very  palpable,  the  Court  will  give  the 
defendant  leave  to  amend  at  the  argument  of  the  plea,  the  most  usual 
course  is  for  the  defendant  to  move  subsequently  for  leave  to  amend  his 
plea.  This  form  of  proceeding  is  rendered  necessar}-  hy  the  circum- 
stance, that  the  Court  always  requires  to  be  told  precisely  what  the 
amendment  is  to  be,  and  how  the  slip  happened,  before  it  will  allow  the 
amendment  to  take  place ;  and  this  must,  in  general,  be  done  b}' 
affidavit  in  support  of  the  motion.'^  In  The  Nabob  of  Arcot  v.  The  East 
India  Company,^  Lord  Thurlow  refused  to  entertain  the  question,  whether 
the  plea  might  be  amended  or  not  upon  the  argument,  because  no  motion 
had  been  made  on  the  subject ;  and  he  said  that  he  should  expect  that, 
whenever  such  a  motion  should  be  made,  the  form  of  the  plea  intended  to 

5  Pope  V.  Bish,  1  Anst.  59.  De  Meyer,  2  Paijje,  574;  but  if  a  plea  has 

6  Thompson  v.  Wild,  5  Mad.  82.  [But  been  put  in,  and  the  original  dofondaiit  lias 
see  Greene  v.  Harris,  11  K.  1.  5,  where  the  died  before  argument,  tiie  defendant  to  a  bill 
exact  extent  of  the  decision  is  stated,  and  of  revivor  may  plead  the  same  matter  ./e 
several  authorities  are  cited  to  show  that  the  novo.  1  Barb.  (3h.  I'r.  125;  1  Hoff.  (^h  Pr. 
plea  and  answer,  one  or  both,  have  frequently  38!) ;  1  Smith  Ch.  I'r.  (2d  Am.  ed.)  229. 
been  allowed  to  be  amended.]  l  1   An.st.  276;    2  Anst.   407,   411  ;    and 

"  Nobkissen  v.  Hastings,   2  Ves.  J.  84,  see  Hewitt  v.  Hewitt,    11    W.   R.   849,    V. 

87;  4  Bro.  C.  C.  253;  VVatkins  t-.  Stone,  2  C.  K. 

S.-  &  S.   560,   573.     On  ovemiling  a   plea,  2  Newman   v.  Wallis,  2  Bro.  C.  C.  143, 

leave  was  given  to  defendant  to  plead   fie  147;    Wvatt's  P.  K.  340  ;    Wood  >\  Strick- 

novo,  and  plaintiff  to  amend  his  bill.     Chad-  land,  2  V.  &  B.  150,  157;  Jackson  v.  Rowe, 

wick  V.  Broadwood,  3  Beav.  316.      A  defend-  4  Kuss.  514,  524. 

ant  in  a  bill  of  revivor  cannot  plead  to  the  3  3  jjro.  C.  C.  292,  300;  S.  C.  nom.  Tho 

original  bill  a  plea  which  has  been  pleaded  Nabob  of  the  Carnatic  v.   The   Eiist   India 

by    the   original   defendant  and  overruled.  Company,  1  Ves.  J.  371,  388. 
Oows  V.  McMichael,  2  Paige,  245;  Souzer  v. 
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be  put  in  should  be  laid  before  the  Court :  for  amendments,  when  moved, 
ought  to  be  stated,  that  the  Court  may  see  whether  it  is  material  that 
the  caase  should  be  dela3-cd  for  the  purpose  of  admitting  them.  It  is 
to  be  remarked,  that  at  a  subsequent  period,  after  the  plea  in  the  above 
case  had  been  overruled,  the  defendants  applied  by  motion  for  leave  to 
amend  the  plea,  or  to  plead  anew,  but  that  the  Lord  Chancellor  refused 
the  motion  on  the  ground,  as'  appears  from  the  marginal  note  of  one  of 
the  reporters,  that  the  plea  had  been  amended  before.* 

AVith  respect  to  the  costs  to  be  paid  by  the  plaintiff,  upon  the 
*705  *  allowance  of  an  amended  plea.  Sir  James  Wigram  V.  C.  decided, 
in  the  case  of  Clayton  v.  Meadows^^  that  the  defendant  is  not  en- 
titled to  the  costs  of  correcting  his  own  mistake,  but  he  is  entitled  to 
the  costs  which  he  would  have  had,  if  the  plea  which  was  allowed  had 
been  the  plea  which  was  first  filed. 

*  1  Ves.  J.  372,  393.  l  2  Hare,  26,  33. 
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DISCLAIMERS. 

A  DISCLAIMER  is,  whcre  a  defendant  denies  that  he  has  or  claims  anj' 
right  to  the  thing  in  demand  b}'  the  plaintiff's  bill,  and  disclaims,  thut 
is,  renounces,  all  claim  tliereto.^ 

It  has  been  before  stated,  that  where  a  person  who  has  no  interest  in 
the  subject-matter  of  the  suit,  and  against  whom  no  relief  is  prayed,  is 
made  a  party,  the  proper  course  for  him  to  adopt,  if  he  wishes  to  avoid 
the  discovery,  is  to  demur,  unless  the  bill  states  that  he  has  or  claims 
an  interest :  in  which  case,  as  a  demurrer,  which  admits  the  allegations 
in  the  bill  to  be  true,  will  not  of  course  hold,  he  should,  except  in  cases 
of  partial  discovery  (to  which,  as  will  be  presentl}^  shown,  he  may 
object  b}'  answer) ,  avoid  putting  in  a  full  answer,  by  plea  or  disclaimer.* 
Therefore,  where,  instead  of  disclaiming  he  supported  the  plaintiff's 
case,  but  was  held  not  entitled  to  any  part  of  the  relief  given  to  the 
plaintiff,  he  was  left  to  bear  his  own  costs. ^ 

A  disclaimer,  however,  cannot  often  be  put  in  alone  :  for  although, 
if  a  plaintiff,  from  a  mistake,  makes  a  person  a  party  to  a  suit  who  is 
in  no  way  interested  in  or  liable  to  be  sued  touching  the  matters  in 
question,  a  simple  disclaimer  by  such  person  might  be  good,  yet,  as  it 
is  possible  that .  the  defendant  may  have  had  an  interest  which  he  may 
have  parted  with,  the  plaintiff  has  a  right  to  require  an  answer,  sufficient 
to  ascertain  whether  that  is  the  fact  or  not ;  and  if  a  defendant  has  had 
an  interest  which  he  has  parted  with,  an  answer  ma}-  also  be  necessary 
to  enable  the  plaintiff  to  make  the  proper  person  a  party,  instead  of  the 
defendant.* 

A  defendant  cannot  shelter  himself  from  answering,  by  alleging,  that  he 
has  no  interest  in  the  matter  of  the  suit,  in  cases  where,  though  h(! 
may  have  no  interest,  others  may  have  an  interest  in  it  *  against     *707 
him  :  he  cannot  disclaim  his  liability  ;  ^  therefore,  a  party  to  an 

1  Wyatt's  P.  R.  175;  Story  Eq.  PI.  §  838  under  tlie  statutory  jurisdiction,  divest  liiiii- 

et  sea. ;    Bentley  v.   Cowman,   6   Gill   &  J.  self  of  an  estate  in  lands;  see  Rt  Kllison,  2 

152.  Jnr.  N.  S.  62,  V.  C.  W.;  Foster  v.  Dawbur,  1 

[A  disclaimer  can  only  extend  to  matters  Dr.  &  Sm.  172. 
in  issue  in  the  suit;  and  where  it  was  liled  in  ^  Rackham  v.   Siddall,  1  JPN.  &  G.  007, 

a  foreclosure  suit,  it  was  held  that  it  did  not  625. 

operate  so  as   to  enlarge   the  estate  of  the  *  Ld.  Red.318;  Oxenham  t;.  Esdaile,  M'L. 

plaintiff.      Burrell  v.   Smith,   L.   R.  7   Eq.  &  Y.  540. 
399].  1  A  defendant  cannot  by  disclainiinix  de- 

^  Ante,  p.  284.     A  defendant  may  also,  in  prive  the  plaintiff  of  tiie  rijjfht  to  re(iuire  a 

a  suit,  disclaim  by   his  counsel  at  the  bar.  full  answer   from  him.    unless    it  is  evident 

Teed  v.  Carruthers,  2  Y.  &  (,'.  C.  (;.  31,  38;  6  that  the  defendant  sliould  not,  after  the  dis- 

Jur.  987.     It  seems  doubtful  whether  lie  can  claimer,    be   continuo<l   a  [)arty   to  the  suit. 

by  such  a  disclaimer,  in  the  case  of  a  petition  Ellsworth  v.  Curtis,  10  Paige,  105. 
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account  cannot,  by  disclaiming  an  interest  in  the  account,  protect  him- 
self, b3'  such  disclaimer,  from  setting  out  the  account.^  Nor,  when  the 
hill  seeks  to  charge  the  defendant  with  the  costs  of  the  cause,  can  he, 
by  disclaiming  all  interest  in  the  subject  of  the  suit,  evade  giving  a  dis- 
covery of  those  facts  by  which  the  plaintiff  seeks  to  substantiate  his 
charge.^  So,  if  fraud  is  charged  against  the  defendant  seeking  to  dis- 
claim, and  interrogatories  have  been  filed,  a  disclaimer  alone  is  insuffi- 
cient, and  an  answer  must  be  given  to  the  imputed  fraud  ;  *  and  it  seems 
that,  in  such  a  case,  although  no  personal  decree  can  in  general  be 
made  against  a  married  woman,  still  she  must  answer  fully  :  though  it 
does  not  seem  clear  how  far  her  answer  can  ultimately  be  used  as  evi- 
dence against  her.^ 

It  is  to  be  observed  also,  that  a  disclaimer  by  one  defendant  cannot, 
in  any  case,  be  permitted  to  prejudice  the  plaintiff"s  right  as  against 
the  others  ;  and,  therefore,  where  a  bill  was  filed  against  the  lessees  of 
tithes,  under  a  parol  demise,  for  an  account,  and  the  lessor,  who  was 
made  a  defendant  thereto,  disclaimed,  the  disclaimer  of  the  lessor  was 
not  permitted  to  prejudice  the  rights  of  the  plaintiff  against  the  lessees, 
and  a  decree  was  made  against  them :  although  the  plaintifl^  had,  upon 
the  disclaimer  coming  in,  himself  dismissed  the  bill  against  the  lessor 
with  costs. ^  Where  a  defendant  claims  any  rights  against  his  co-de- 
fendants, though  not  against  the  plaintiff,  he  should  reserve  such  rights 
by  his  disclaimer:  for  if  his  disclaimer  is  absolute,  the  Court  will  only 
determine  the  rights  and  interests  of  the  other  parties  ;  and  will  not 
consider  any  question  which  may  arise  between  him  and  his  co-defend- 
ants.'' 

Though  a  disclaimer  is,  in  substance,  distinct  from  an  answer,  j-et  it 
is,  in  point  of  form,  an  answer,  containing  simply  an  assertion  that  the 
defendant  disclaims  all  right  and  title  to  the  matter  in  demand ;  and  in 
order  to  entitle  the  defendant  to  be  dismissed  with  costs,  the  disclaimer 
should  state  that  the  defendant  "does  not  and  never  did  claim,  ancj 

that  he  disclaims,  all  right  and  title  in  the  subject-matter  of  the 
*708     suit."  *    Lord  Redesdale  observes,  *  that  in  some  instances,  from 

the  nature  of  the  case,  a  simple  disclaimer  may  perhaps  be  suffi- 
cient, but  that  the  forms  given  in  the  books  of  practice  are  all  of  an 
answer  and  disclaimer.^ 

2  Glnssington  v.  Thwaites.  2  Riiss.  458,  Jur.  N.  S.  689;  26  Beav.  283;  5  Jur.  N.  S. 
462;  De  Beauvoir  v.  Rhodes,  cited  3  M.  &  C.       80. 

6-i'5-  8  Vale  17.  Merideth,  18  Jur.  992,  V.  C.  W. 

3  Graham  v.  Coape,  3  M.  &  C.  638,  643;  9  A  defendant  having  the  same  interest  as 
Sim.  93,  103.  the  plaintiff,  should,  if  he  disapprove  of  the 

4  Bulkeley  v.  Dunbar,  1  Anst.  37.  suit,   distinctly  repudiate  it:   otherwise,  the 
6  Whiting  V.  Rush,  2  Y.  &  C.  Ex.  546,       bill  mav  be  dismissed  as  against  him,  with- 

552;  Pemberton i\  M'Gill,  1  Jur.  N.  S.  1045,  out  costs,  and  with  costs  as  against  the  other 

V.  C.   W.;  and  see  Siicock  v.  Rovnon,  2  Y.  defendants.      Wintlirop  v.  MuiTav,   14  Jur. 

&  C.  C.  C.  376;  7   Jur.   648;   and   ante,    p.  302,  V.  C.  Wigrani. 

185.  1  Ld.  Red.  319;   see   forms  in  Vol.   III. 

6  Williams  r.  Jones,  Younge,  252,  255.  A  disclaimer  sliould  be  full  and  explicit  in 

">  Jolly  V.  Arbuthnot,  4  De  G.  &  J.  224;  5  all  respects.     Wortliington  v.  Lee,  2  Bland, 

678. 
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A  disclaimer  may,  I)}'  order,  be  filed  without  oath,  l)ut  not  witiioiit 
oath  and  signature.  The  order  is  obtained  on  motion  or  petition  of 
course.-  If  the  defendant  applies  by  motion,  the  consent  of  counsel  for 
the  plaintiff  is  necessary,  and  if  the  defendant  petitions,  the  writti-n 
consent  of  the  plaintiff  must  l)e  subscril)ed  thereto.*  Where  the;  plaintilf 
applies,  whether  b}-  motion  or  p«!tilion,  no  consent  by  the  defendant  is 
required.*  The  application  bj'  a  defendant  is  usually,  if  not  invariabl}-, 
made  by  petition.  Where  the  disclaimer  is  put  in  without  oath,  the 
signature  of  the  defendant  must  be  attested  b}-  some  person  competent 
to  be  a  witness.^ 

The  disclaimer  must  be  signed  by  counsel ;  ^  and  it  must  be  sworn, 
filed,  and  printed,*  and  an  office  copy  taken  in  the  same  manner,  and 
within  the  same  time,  as  an  answer.'' 

If  a  defendant  puts  in  a  disclaimer  where  he  ought  to  answer,  or 
accomi)nnies  his  disclaimer  by  an  answer  which  is  considered  insufficient, 
the  plaintitf  ma}'  take  the  opinion  of  the  Court  upon  its  sufficienc}',  by 
taking  exceptions  to  it,  in  the  same  manner  as  to  an  answer.*  If,  how- 
ever, instead  of  applying  in  the  first  instance  to  the  Court,  by  motion, 
to  take  the  disclaimer  off  the  file,  the  plaintiff  delivers  exceptions,  he 
will  be  precluded  from  afterwards  moving  for  that  purpose.^ 

Where  a  defendant  puts  in  a  general  disclaimer  to  the  whole  bill,  the 
plaintifl*  ought  not  to  reply  to  it :  ^°  for  then  the  defendant  may  go  into 
evidence  in  support  of  it.^^  In  a  case  where  the  plaintiff  replied,  the 
defendant  was  allowed  to  have  his  costs  taxed  against  the  plaintiff  for 
vexation. ^'^  It  is  otherwise,  however,  where  the  disclaimer  is  to  part, 
and  there  is  an  answer  or  plea  to  another  part  of  the  same  bill :  in  such 
cases,  there  may  be  a  replication  to  such  plea  or  answer. ^^ 

*The  course  to  be  pursued  by  the  plaintifl",  after  a  disclaimer  *709 
to  the  whole  bill  has  been  filed,  is  either  to  dismiss  the  bill  as 
against  the  party  disclaiming  with  costs,  or  to  amend  it ;  or,  if  he 
thinks  the  defendant  is  not  entitled  to  his  costs,  he  ma}-  set  the  cause 
down  upon  the  answer  and  disclaimer,  and  bring  the  defendant  to  a 
hearing.' 

Where  a  defendant  had  occasioned  the  suit,  in  consequence  of  a  claim 

2  For  form  of  order  on  motion,  see  Paw-  answer,  the  plaintiff  should  except  to  the  an- 
son  V.  Smith,  cited  Seton,  1254.  swer.     Ellsworth  v.  Curtis,   10  Pain^e,  105. 

3  Braithwaitc's  Pr.  47,  57.  For  forms  of  ^  Glassinj^ton  r.  Thwaitcs,  ubi  sitprn,  461. 
motion  paper  and  petition,  see  Vol.  III.  i"  Spofford  v.  Manninj;,  2  Edw.  Ch.  350. 

4  Braithwaite's  Pr.  47,  57.  ^^  See  the  observations  of  Sir  John  Koniilly 
6  /b.   48.     For    form    of    attestation,  see      M.  R.  in  Ford  v.  Lord  Chesterfield,  16  Beav. 

Vol.  III.  520. 

6  Ord.  VITL  1.  ^■■^  Williams  ».  Longfellow,  3  Atk.  582. 

7  See  post,  Chap.    XVII.  §    3,    Answers ;  13  Ibid. 

Braithwaite's  Pr.  57,  401.  ^  Cash  v.  Belcher,  1  Hare,  310,  ;313;BaiIej' 

8  Glassington  v.  Thwaites,  2  Riiss.  458,  v.  Lambert,  5  Hare,  178;  10  .Iiir.  10!);  Wig- 
463;  Bulkelev  «.  Dunbar,  1  Anst.  .37;  Graham  gington  v.  Patemau,  12  .Tur.  8:>,  V.  C.  E.; 
r.  Coape,  3 'M.  &  C.  e-'JS;  9  Sim.  %,  103.  Wyatt's  P.  R..  17t) ;  Hinde,  201).  [Where 
But  it  lias  been  held  that  where  a  simple  dis-  the  defendant  disclaims  all  interest  in  the 
claimcr  is  tiled,  a  plaintiff  wlio  is  entitled  to  subject-matter  of  controversj-,  any  state- 
an  answer  must  move  to  take  the  disclaimer  ments  made  by  him  not  responsive  to  the  bill 
off  the  files,  and  he  cannot  except;  but  if  the  are  irrelevant  and  impertinent.  Saltmarah  v 
disclaimei  is  accompanied  by  an  insufficient  Hockett,  1  Lea,  2 15. J 
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to  liit  fund  set  up  by  himself,  which  he  refused  to  release  or  to  verify, 
and  afterwards  put  in  a  disclaimer,  stating  in  his  answer  the  facts  upon 
which  he  had  supposed  himself  to  be  entitled,  as  a  ground  for  his  not 
being  ordered  to  pay  the  costs  of  the  suit,  which  were  pra3-ed  against 
him,  in  consequence  of  which  the  plaintiff  examined  a  great  number  of 
witnesses  to  falsify  such  statement,  but  no  witnesses  were  examined 
by  the  defendant :  Sir  Lancelot  Shadwell  V.  C.  ordered  him  to  pay  the 
whole  costs  of  the  suit,  as  well  tlie  plaintiff's  costs  as  the  costs  which 
the  plaintiff  was  ordered  to  pay  to  the  co-defendants.^ 

It  is  to  be  remarked,  that  a  defendant  cannot,  b}'  answer,  claim  that 
to  which,  by  his  disclaimer,  he  admits  he  has  no  right ;  and  if  a  dis- 
claimer and  answer  are  inconsistent,  the  matter  will  be  taken  most 
strongh'  against  the  defendant  on  the  disclaimer.^ 

If  a  defendant  puts  in  a  disclaimer,  and  afterwards  discovers  that  he 
had  an  interest,  which  he  was  not  apprised  of  at  the  time  he  disclaimed, 
the  Court  will,  upon  the  ground  of  ignorance  or  mistake,  permit  him 
to  make  his  claim.  It  will  not,  however,  allow  a  defendant  to  do  so  at 
the  hearing  of  the  cause :  he  must,  in  order  to  get  rid  of  the  effect  of 
his  disclaimer,  make  a  distinct  application,  supported  by  affidavit,  set- 
ting forth  the  facts  in  detail  on  which  he  founds  his  claim  to  such  an  in- 
dulgence ;  *  and  it  seems  that  the  Court  wiU  expect  a  strong  case  to  be 
made  out,  before  it  will  grant  the  application.^ 

If  the  defendant  takes  no  steps  to  get  rid  of  the  effect  of  the  dis- 
claimer, he  will  be  for  ever  barred :  because  it  is  matter  of  record.® 

Questions  of  some  nicety  arise  in  suits  for  foreclosure,  and  in  other 
suits  of  a  similar  description,  for  establishing  equitable  claims  or  de- 
mands against  real  or  personal  estate,  as  to  the  right  to  costs  of  per- 
sons made  defendants  in  consequence  of  rights  or  interests  which  they 
might  have  in  the  estate,  subject  to  those  of  the  plaintiff,  so 
*710  that  his  title  cannot  be  complete  without  their  co-oj^eration,  *  but 
which  rights  or  interests  they  absoluteh'  disclaim.  When  a  de- 
fendant states  in  his  disclaimer  that  he  never  had,  and  never  claimed, 
any  right  or  interest  in  the  subject-matter  of  the  suit  at  or  after  the 
filing  of  the  bill,  he  is  entitled  to  be  dismissed  with  costs. -^ 

Where  a  defendant  simply  states  that  he  does  not  claim  anj'  riglit  or 
interest,  he  will  be  dismissed  without  costs  ;  ^  but  if,  before  bill  filed, 

2  Deacon  r.  Deacon,  7  Sim.  378,  382;  see  Jur.  277,  V.  C.  K.  B.;  Vale  v.  Merideth,  18 
Hutchinson  c.  Reed,  1  Hoff.  Ch.  315.  Jur.  9!)2,   V.  C.  \V.;  Ford  v.  Lord  Cliester- 

3  Ld.  Red.  320.  field,  IG  Beav.  516,  520;  see,  contra,  Buciianan 
■*  Sidden  v.  Lediard,  1  R.  &  M.  110.  v.  (Jreenway,  11  Bear.  58.  Where  disclaiin- 
6  Scton  V.  Slade,  7  Ves.  265,  267.  inj;  defendant,  a  satisfied  judf^mcnt  creditor, 
6  Wood  V.    Taylor,  3  W.   R.   321;  3  Eq.       had  not  entered  up  satisfaction,   he  was  not 

Rep.  513,  V.  C.  K.  allowed  his  costs.     Thompson  r.  Hudson,  34 

1  Siicock  V.  Hoynon,  2  Y.  &  C.  C.  C.  376;  Beav.  107.     For  fonns  of  decree  ajjainst  dis- 

7  .lur.  548;  Hioriis  v.  Holtom,   16  .lur.   1077,  claiming  defendants,  in  foreclosure  suits,  see 

1080.   M.  R.;  Gabriel  v.  Sturgis,  5  Hare,  97,  Seton,  395. 

100;  10  .lur.  215;  Teed  v.  Carruthers,  2  Y.  &  '^  Cash  i'.  Belcher,  1   Hare,  310,  312;  Tip- 

C.    C.    C.   31,    41;   G   .Jur.   987;    Benbow   f.  ping  y.  Power,  ib.  405;  Grigg  j;.  Sturgis,  5 

Davies,  11   Beav.  369;  Glover  v.  Rogers,   11  Hare,  93,  96;  10  .lur.  133;  Ohrlv  v.  .Jenkins, 

Jur.   1000,  M.   R. ;  Higgins  v.  Frankis,    15  1  De  G.  &  S.  543;  11  Jur.   1001;  Gibson  t:. 
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ne  offers  to  release  his  claim,  or,  after  bill  Hied,  to  release  his  claim, 
and  consent  to  the  bill  being  dismissed,  as  against  him,  without  costs, 
he  will,  if  the  offer  be  refused,  and  the  plaintiff  still  retain  him  as  a 
party  to  the  record,  be  entitled  to  be  dismissed  with  his  costs,  incurred 
subsequently  to  the  offer.*  And  it  seems  that  the  plaintilf  is  bound  to 
bear  the  expense  of  the  release.* 

Where  the  plaintiff  stated  in  his  bill  that,  before  the  institution  of 
the  suit,  he  had  applied  to  the  defendant  to  release  his  claim,  but  the 
defendant  refused  to  do  so,  and  the  defendant  disclaimed  and  denied 
that  any  such  application  was  made  to  him,  and  stated  that  if  it  had 
been  made,  he  would  have  released  his  interest.  Sir  John  Stuart  V.  C. 
held  that  he  was  entitled  to  his  costs. ^ 

It  may  be  here  observed,  that  in  questions  of  this  description,  there 
is  no  difference  between  the  right  of  an  assignee  in  bankruptcy  and 
that  of  the  party  whose  interest  he  represents.® 

Nicol,  9  Beav.  403,  406;  10  Jur.  410;  Ford  v.  W.;  but  see  Gowing  v.  Mowberrv,  9  Jur.  N. 
Lord  Chestertield,  ubi  sup.;  Appleton  v.  S.  844;  11  W.  R.  851,  V.  C.  S^. ;  Davis  v. 
Sturgis,  10  W.  K.  312,  V.  C.  S.;  Vale  Wliitmore,  28  Beav.  G17;  6  Jur.  N.  S.  880. 
V.  Meridith,  ubi  sup.  ;  Furber  v.  Furber,  30  *  Furber  v.  Furber,  30  Beav.  523,  525. 
Beav.  523;  Durliam  v.  Crackles,  8  Jur.  N.  S.  6  Gurney  v.  Jackson,  1  Sm.  &  G.  97;  17 
1174,  V.  C.  W. ;  [Roberts  v.  Hughes,  L.  R.  0  Jur.  204;  .see,  however,  observations  of  the 
,  Eq.  20].  Where  the  defendant  was  not  con-  M.  R.  on  this  case,  in  Ford  v.  Lord  Chester- 
tent  simply  to  disclaim,  but  put  in  an  answer  tield,  tibi  sup. 

and  appeared  for  the  purpose  of  claiming  his  6  Grigg  v.  Sturgis,  5  Hare,  93,  9G  ;  10  Jur. 

costs,  it  was  held  that  he  was  not  entitled  to  133;  see  also  Cash  f.  Belcher,   1  Hare,  310, 

anv  costs.     Maxwell  t;.  Wightwick,  L.  R.   3  312;  Appleby  v.   Duke,   1  Phil.  272,   275;  7 

Eq".  210.  Jur.    985;   Clarke   v.    Wilmot,    1    Phil.  276; 

3  Ford  V.  Lord  Chesterfield,  wi?  sty?. ;  Lock  Staffurth  v.  Pott,  2  De  G.  &  S.  571.     [A  dis- 

V.  Lomas,  15  Jur.  1G2,  V.  C.  K.  B. ;  Talbot  v.  claiming  heir-at-law  is  in  the  same  position 

Kemshead,  4  K.  &  J.  93;  Bellamv  v.   Brick-  as  anv  other  disclaiming  defendant.     Gray  v. 

enden,  ib.  670;  Bradley  v.  Borlase,  7  W.  R.  Adamson,  35  Beav.  383.     Where  the  defend- 

125,  V.  C.  K. ;  Ward  v.  Shakeshaft,  1  Dr.  &  ant  dies  after  disclaimer,  the  plaintiff  cannot 

Sm.  269;   Dillon  v.  Ashwin,   10  Jur.  N.   S.  revive  on  a  question  of  disputed  costs.    Ridg- 

119;  12   W.  R.  306,    V.  C.  K.;  Ridgway  v.  way  v.  Kynnersley,  2  II.  &  M.  565.    And  see 

Kynnersley,  2  H.  &  M.  505;  Howkins  v.  Ben-  as  to  costs  of  a  disclaiming  defendant  paid  by 

net,  «6.  567,  n.;  Fogg  v.  James,  ib.  568,   n.;  plaintiff  in  an  administration  suit.    Jones  w. 

Clarke  v.  Rawlins,  1  W.  N.  332,   V.  C.  W.;  Piekslay,  W.  N.  (1868),  26.1 
Maxwell  v.  Wightwick,  1  W.  N.  379,  V.  C. 
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ANSWEES. 
Section  I.  —  General  Nature  of  Answers. 

The  answer  of  a  defendant  consists  of  such  statements,  material  to 
his  case,  as  he  may  think  it  necessary  or  advisable  to  set  forth  [as  de- 
fences to  the  plaintiff's  demand]  ;  ^  and  of  his  answers  to  [the  discovery 
sought  by  the  bill]  ;  ^  or,  if  he  has  put  in  a  demurrer  or  plea,  to  such 
discovery  as  relates  to  the  parts  of  the  bill  not  covered  by  the  demurrer 
or  plea.^  If  no  interrogatories  have  been  filed,  the  answer  is  called  a 
voluntary  answer,  [under  the  new  system] . 

This  twofold  character  of  an  answer  is  peculiar  to  pleadings  in 
Equity,  and  is  not  found  even  in  those  that  are  formed  on  the  same 
model  in  the  Civil  and  Ecclesiastical  Courts :  the  answer  which  the  de- 
fendant is  required  to  make,  upon  oath,  to  the  allegation  and  articles 
being,  in  those  Courts,  a  wholly  distinct  instrument  from  the  responsive 

allegation  which  contains  the  defence.* 
*712     *  Although  an  answer   has,   in  general,    the  twofold  property 
above  stated,  it  is  seldom  possible,  in  framing  one,  to  keep  the 


1  See  now  15  &  10  Vic.  c.  86,  §  14,  [which 
confines  discoveiy  to  tlie  interrog-atories  tiled]. 

2  Ld.  Ked.  15,  16.  [An  answer,  where 
relief  is  sought,  properly  consists  of  two 
parts:  first  of  the  defence  of  the  defendant 
to  the  case  made  by  the  bill;  and,  secondly, 
of  the  examination  of  the  defendant  on  oath 
as  to  the  facts  charged  in  the  bill  of  which 
discovery  is  souglit.  It  comI)ines,  therefore, 
two  proceedings  which,  in  the  civil  law  and 
Ecclesiastical  Courts,  were  completely  sepa- 
rated. In  the  civil  law,  the  pleadings  were 
made  up  before  the  Pra-tor,  who  afterwards 
assigned  to  the  parties _;W(c»-s,  and  it  was  be- 
fore these  latter  that  the  actor  (plaintiff)  pro- 
pounded his  positions  in  the  libcllusarticulntus, 
to  which  the  defendant  was  required  to  i)ut  in 
an  answer,  in  the  nature  of  a  discovery.  Gilb. 
For.  Koni.  90.  In  the  Ecclesiastical  Courts 
also,  the  answer  to  the  interrogatories  for 
discovery  was  a  whollv  distinct  instrument 
from  the  responsive  aflegation  to  the  libel 
embodying  the  defence.  Hare  on  Disc.  22.3. 
In  a  bill  in  Equity,  Ijoth  of  these  distinct 
parts  are  united  in  one  instrument.  And 
this  ambiguity  in  the  word  "answer,"  im- 
porting, a.s  it  does  a  double  sense  and  oflice, 
has  sometimes,  says  Judge  Storj',  led  to 
erroneous  decisions,  and  to  no  small  confu- 


sion of  language.  Story-  Eq.  PI.  §  850; 
Smith  V.  St.  Louis  Mut.  Life  Ins.  Co.,  2  Tenn. 
Ch.  600 ;  Beech  v.  Haynes,  1  Tenn.  Ch.  574.] 

3  An  answer  is  the  most  usual  method  of 
defence  to  a  bill  in  chancery.  It  may  be  put 
in  to  the  whole  bill,  or  to  such  parts  of  it  as 
are  not  covered  by  plea  or  demurrer.  As  it 
is  capable  of  embracing  more  circumstances 
than  a  plea,  it  may  for  this  reason  be  used 
with  much  greater  propriety  in  cases  where 
the  defendant  is  not  anxious  to  prevent  a 
discovery,  although  the  plea  might  be  a  com- 
plete bar.  Hut  where,  by  introducing  addi- 
tional circumstances,  he  has  a  good  oppor- 
tunity of  exhibiting  his  case  in  a  more 
favorable  light,  the  answer  is  the  best  mode 
of  defence.  1  Barb.  Ch.  Pr.'  130;  see  Youle 
V.  Richards,  Saxton  (N.  J.),  534.  When  a 
defendant  makes  his  defence  by  answer  he 
must  set  up  all  the  various  grounds  of  de- 
fence upon  which  he  intends  to  relv.  Warren 
V.  Warren,  30  Vt.  530. 

I'or  forms  of  answer,  see  Vol.  III. 

4  Hare  on  Disc.  223;  3  Bla.  Com.  100. 
A  defendant  cannot  pray  any  thing  in  his 
answer  but  to  be  dismissed  the  Court.  Miller 
V.  Gregorv,  1  C.  E.  Green  (N.  J.),  274.  [/»»- 
fra,  1550.] 
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parts  separate  from  cacli  other  :  though,  when  it  is  practicable  to  do  so, 
such  a  course  is  generally'  desirable.  It  is,  however,  of  great  impor- 
tance to  the  pleader,  in  jireparing  an  answer,  to  bear  in  mind  that,  be- 
sides answering  the  plaintiff's  ease  as  made  by  the  bill,  he  should  state 
to  the  Court,  upon  the  answer,  all  the  circumstances  of  which  the  de- 
fendant intends  to  avail  himself  b}-  way  of  defence  :  for  a  defendant 
ought  to  apprise  the  plaintiff,  by  his  answer,  of  the  nature  of  the  case 
he  intends  to  set  up,  and  that,  too,  in  a  clear,  unambiguous  manner; 
and,  in  strictness,  he  cannot  avail  himself  of  any  matter  in  defence 
which  is  not  stated  in  his  answer,  even  though  it  should  appear  in  his 
evidence.^  The  last-mentioned  rule  was  formed}^,  when  an  answer  was 
required  in  every  case,  strictly  enforced.  Under  the  present  practice, 
however,  by  which,  if  the  defendant  has  not  been  required  to  answer, 
and  has  not  answered,  he  will  be  considered  to  have  traversed  the  case 
made  by  the  bill,^  the  rule  has  been  much  relaxed  in  cases  where  no 
answer  has  l)een  required,  and  none  has  been  put  in. 

In  such  a  case,  the  defendant  has  been  permitted  to  set  up  the  Stat- 
utes of  Frauds,^  and  of  Limitations,*  b}'  his  evidence,  and  orally  at  the 
hearing,  and  not  been  compelled  to  put  in  a  voluntary  answer  for  that 
purpose.  Where,  however,  he  had  been  interrogated,  it  was  held,  that? 
he  ought  to  have  set  up  the  defence  of  being  a  purchaser  for  valuable 
consideration  without  notice,  b}-  his  answer,  and  he  was  not  allowed  to 
raise  it  at  the  hearing.^  Where  the  facts  were  put  in  issue  and  proved, 
a  defence  was  allowed,  although  it  was  not  distinctly  raised  on  the 
pleadings.^ 

A  defendant  is  not  bound  to  state,  upon  his  answer,  the  conclusions  in 
Law  which  he  intends  to  deduce  from  the  facts  he  has  set  out : ''  that,  as 
has  been  before  stated,^  would  be  contrary  to  the  principles  of  good 
pleading.  Indeed,  the  most  correct  method  of  pleading  is,  merely  to 
state  the  facts  intended  to  be  proved,  and  to  leave  the  inference  of  Law 
to  l)e  drawn  from  them  upon  the  argument  of  the  case  ;  but  the  estab- 
li^^hcd  rule  is,  that  if  the  defendant  states  upon  his  answer  certain  facts 
as  evidence  of  a  particular  case,  which  he  represents  to  be  the 
consequence  of  those  *  facts,  and  upon  which  he  rests  his  de-  *71.'' 
fence,  he  will  not  be  permitted  afterwards  to  make  use  of  the  same 
facts,  for  the  purpose  of  establishing  a  different  defence  from  that  U) 
which,  by  his  answer,  he  has  drawn  the  plaintiff's  attention.^ 

A  defendant  may,  by  his  answer,  set  up  any  number  of  defences,  a-s 

1  Stanley  v.  Robinson,  1  R.  &  M.  527,  529 ;  vom.  Sncad  v.  Green,  8  Jiir.  N.  S.  4  ;  contra, 
Harrison  v.  Borwull.  10  Sim.  382;  4  .7ur.  245;  Holding  v.  Barton,  1  Sm.  &  G.  Ap.  25. 
Hodgson  V.  Thornton,  1  Eq.  Ca.  Ab.  228,  pi.  5  Phillips  v.  Phillips,  .3  Giff.  200;  7  Jur. 
5;  liurnham  v.  Dalling,  3  C.  E.  Green  (N.  N.  S.  1094;  8  id.  145;  10  W.  R.  236,  L.  C. 
J.),  132;  Moors  v.  Moors,  17  N.  H.  481.                     6  Ormes  v.  Beadcl,  2  De  G.,  F.  &  J.,  333; 

2  15  &  IG  Vic.  c.  86,  §  26.  6  Jur.  N.  S.  1103,  1104. 

3  Lincoln  v.  Wright,  4  L)e  G.  &  .1.  16;  5  7  j/jid. 

Jur.  N.  S.  1142;  Jackson  v.  Oglander,  2  H.  «  Ante,  p.  371. 

&  M.  405.  1  Bennett  v.  Neale,  Wiglitw.  324. 

4  Green  v.  Snead,  30  Bear.  231  ;   S.  C. 
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the  consequence  of  the  same  state  of  facts,  which  his  case  will  allow, ^ 
or  the  ingenuit}'  of  his  legal  advisers  ma}-  suggest ;  thus,  in  setting  up 
an  immemorial  payment  in  lieu  of  tithes,  a  defendant  has  been  allowed 
to  rel}'  upon  it,  either  as  a  modus,  or  as  a  composition  real  existing 
from  time  immemorial,  or  as  a  composition  undetermined  by  notice.'^ 
In  none  of  these  cases  were  an}'  facts  stated  in  the  answers  which  were 
inconsistent  with  any  of  the  defences  set  up,  and  the  evidence  to  i^rove 
them  was,  in  either  case,  the  same. 

Although  a  defendant  may  be  permitted  to  set  up,  b}'  his  answer, 
several  defences  as  the  consequence  of  the  same  state  of  facts,  or  of 
facts  which  are  consistent  with  each  other,  a  defendant  cannot  insist 
upon  two  defences  which  are  inconsistent  with  each  other,  or  are  the 
consequence  of  inconsistent  facts. ^  And,  in  the  application  of  this 
rule,  it  makes  no  difference  whether  the  inconsistent  defences  are  each 
substantially  relied  upon,  or  are  set  up  in  the  alternative  ;  "  that  an- 
swer is  bad  which  either  contains  inconsistent  defences,  or  an  alterna- 
tive of  inconsistent  defences."  ^  Thus,  although  a  defendant,  in  a  tithe 
suit,  might  set  up  a  payment,  either  as  a  modus  ,  or  as  a  composition 
real  existing  from  time  immemorial,  he  could  not  set  up  the  same  pay- 
ment, either  as  a  modus  or  as  a  composition  real  not  alleged  to  be  im- 
memorial.® 

From  the  cases  of  Jesus  College  v.  Gibbs  and  Leech  v.  Bailey,  above 
referred  to,  it  is  to  be  collected,  that  where  a  defendant  sets  up,  by  his 
answer,  two  inconsistent  defences,  the  result  will  be  to  deprive  him  of 
the  benefit  of  either,  and  to  entitle  the  plaintiff  to  a  decree.''  Some- 
times, indeed,  the  Court  will,  where,  from  redundant  expressions  or 
other  verbal  inaccuracy,  a  defence  has  been  rendered  inconsistent, 
though  evidently'  not  intended  to  be  so,  either  reject  the  redun- 
*714  dant  expressions  as  surplusage,^  or  direct  *them  to  be  struck 
out :  ^  such  indulgence,  however,  is  confined  to  cases  of  verbal 
inaccuracy  only,  which  would  not  have  embarrassed  the  plaintiff  in  the 
conduct  of  his  case. 

Although  a  defendant  cannot,  by  his  answer,  set  up,  in  opposition  to 
the  plaintiff's  title,  two  inconsistent  defences  in  the  alternative,  he  wiU 
not  be  precluded  from  denying  the  plaintiff's  general  title,  and  also  in- 
sisting that,  in  case  the  plaintiff  establishes  his  title,  he  is  precluded 
from  recovering  by  some  other  circumstance  which  would  equally  serve 

2  Story  Eq.  PI.  §  851.  The  defendant  6  Per  Alderson,  B.,  in  1  Y.  &  C.  Ex.  160. 
may  set  up,  in  his  answer,  matters  which  6  Jesus  College  v.  Gibbs,  1  Y.  &  C;  Ex. 
have  occurred  since  the  filinjT  of  the  bill.  145,  160;  and  see  Leech  v.  Bailey,  G  Pii. 
Lyons  v.  Brooks,  2  Edw.  Ch.  110.  504. 

3  Atkyns  v.  Lord  Willoufjiiby  de  Brooke,  2  '  But  see  Naple  v.  Edwards,  3  Anst.  702, 
Anst.  397  ;  Atkins  v.  Ilatton,  ih.  38G;  Wollcv  and  the  observations  upon  tliat  case,  in  Jesus 
F.    Brownhill,    MM.el.   317;    Bishop  «.  Chi-  Collefrc  i'.  Gibbs,  I  Y.  &  C.  Ex.  163. 
Chester,  3  Gwill.  1316.  8  Ellis  r.  Saul.  1  Anst.  332,  341;  .Tenkin- 

■*  A  dcft-iidaiit  may  both  deny  the  charges  son  v.  Roj'ston,  5  Pri.  405;  see  also  Uhthoff 

in  the  bill,  and  set  up  distinct  defences,  so  v.  Lord  Huntingfield,  1  Pri.  237. 
they  be   not  wholly  inconsistent  with  such  1  Jesus  College  v.  Gibbs,  1  Y.  &  C.   Ex. 

denial.     Hopper  v.  Hopper,  11  Paige,  46.  145,  157. 
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to  prediKle  liim,  or  any  other  person  in  wlioni  the  title  mij^ht  be  aetii- 
ally  vested.  Thns,  in  a  tithe  suit,  the  defendant  might  have  denied  the 
plaintiff's  title  as  rector  or  vicar,  and  at  the  same  time  have  set  up  a 
modus. '^ 

In  stating  a  defendant's  case,  it  is  only  necessary  to  use  such  a  de- 
gree of  certainty  as  will  inform  the  plaintiff  of  the  nature  of  tiie  case 
to  be  made  against  hira  ;  ^  it  is  not  requisite  that  the  same  degree  of 
accuracy  should  be  observed  in  an  answer  as  is  required  in  a  bill. 

If  the  defence  which  can  be  made  to  a  bill  consists  of  a  variety  (jf 
circumstances,  so  that  it  is  not  proper  to  be  offered  h\  way  of  plea,  or 
if  it  is  doubtful  whether  a  plea  will  hold,  the  defendant  may  set  forth 
the  whole  by  way  of  answer,  and  pray  the  same  benefit  of  so  much  us 
goes  in  bar,  as  if  it  had  been  pleaded  to  the  bill.*  Thus,  a  defendant 
insisting  upon  the  benefit  of  the  Statute  of  Limitations  by  way  of  an- 
swer, may,  at  the  hearing,  have  the  likeJjenefit  of  the  statute  as  if  he 
had  pleaded  it.^  So  also,  if  a  defendant  can  offer  a  matter  of  plea 
which  would  be  a  complete  bar,  but  has  no  reason  to  protect  himself 
from  any  discovery  sought  by  the  bill,  and  can  offer  circumstances 
which  he  conceives  to  be  favorable  to  his  case,  and  which  he  could  not 
offer  together  with  a  plea,  he  may  set  forth  the  whole  matter  in  the 
same  manner.^  Thus,  if  a  purchaser  for  a  valuable  consideration, 
clear  of  all  charges  of  fraud  or  notice,  can  offer  additional  circumstances 
in  his  favor  which  he  cannot  set  forth  by  way  of  plea,  or  of  answer  to 
support  a  plea,  as  the  expending  a  considerable  sura  of  mone}^  in  im- 
provements with  the  knowledge  of  the  plaintiff,  it  may  be  more  prudent 
to  set  out  the  whole  b}-  way  of  answer,  than  to  yqXj  on  the 
single  defence  *  by  way  of  plea  ;  unless  it  is  material  to  prevent  *715 
disclosure  of  an}'  circumstance  attending  his  title. ^ 

Where  the  same  benefit  has  been  claimed,  by  answer,  that  the  de- 
fendant would  have  been  entitled  to  if  he  had  demurred  to  the  bill,  or 
pleaded  the  matter,  alleged  in  his  answer,  in  bar,  it  is  only  at  the  hear- 
ing of  the  cause  that  any  such  benefit  can  be  insisted  upon  ;  and  then 
the  defendant  will,  in  general,  be  entitled  to  all  the  same  advantage  of 
this  mode  of  defence  that  he  would  have  had,  if  he  had  adopted  the 

2  Carte  v.  Rail,  3  Atk.  49fi.  409.  of  Frauds,  Jackson  v.  Oglander,  2  H.  &  M. 

3  See  Cunimings  r.  Coleman,  7  Rich.  Eq.       4G5. 

(S.  C.)  509.  6  But  it  is  said  by  Mr.  Justice  Storv  that 

■*  Ld.  Red.  308.  "it  is  very  far  from  beinj^  tfeneraliy  true,  as 

6  Norton    v.    Turvill,    2    P.   Wms.    144;  is  sometimes  alleged  in  the  books,  that  a  de- 

[Ruckman  v.  Decker,  8  C.   E.  Green,  283].  fendaiit  may,  by  answer,  avail   himself  of, 

The  same  strictness  is  not  requisite  in  an  an-  and  insist  upon^  every  groutid  of   dcfcnco, 

pwer  to  a  bill  in  Equity,  whore  the  Statute  of  which   he  could  use  by  way  of  demurrer,  or 

Limitations  is  relied  on  as  a  defence,  as  in  a  of  plea,  to  the  bill."     Story    Fq.   PI.  §  847, 

plea.     Maury  v.  Mason.  8  Porter,  213.    [The  and  notes;  Portarlington  v.  Soulby,  7  Sim. 

defence  of  the  Statute  of  Limitations  must  28. 

be  made  by  plea  or  answer,  but  it  is  other-  i  Ld.  Red-  309.      A  party  setting  up  a 

■wise  with  the  defence  that  the  claim  is  stale,  legal  right,  in  his  answer  to  a  bill  in  Equity, 

•win.  h  may  be  insisted  on  without  a  founda-  is  not  bound  to  denv  notice  of  a  subsequent 

tion  bv  averment  in  the  answer.     Sullivan  r.  lien  or  interest,   unless  the  bill  alleges  no« 

I'ortland,  &c.   R.  Co.,  94  U.   S.  800.]     And  tice.     King  «.  McVikar,  3  Sandf .  Ch.  192. 
see  as  to  effect  of  answer  insisting  on  Statute 
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more  concise  mode  of  defence,  by  demurring  or  pleading.'^  In  the  case, 
however,  of  multifariousness,  if  the  defendant  does  not  take  the  objec- 
tion in  limine^  the  Court,  considering  the  mischief  as  already-  incurred, 
will  not,  except  in  a  special  case,  allow  it  to  prevail  at  the  hearing : 
although  it  ma}'  protect  the  defendant  from  the  costs  incurred,  if  it 
should  appear  that  he  had  been  improperly  subjected  to  them.^ 

We  now  come  to  the  consideration  of  the  manner  in  which  the  inter- 
rogatories (if  an}')  must  be  answered. 

Under  the  old  practice  of  the  Court,  it  was  necessary  that  the  de- 
I'endant  should  answer  all  the  statements  and  charges  in  the  bill, 
whether  specially  interrogated  thereto  or  not ;  but  he  was  not  bound  to 
answer  any  interrogatories  which  were  not  founded  upon  the  statements 
or  charges  contained  in  the  bill :  *  though,  if  he  did  so,  he  thereby  put 
them  in  issue.  Under  the  present  practice,  a  defendant  may  be  re- 
quired to  answer  any  interrogatories  which  are  pertinent  to  the  case 

made  by  the  bill,  although  they  are  not  founded  on  specific 
*716     charges  or  statements  in  the  *  bill ;  ^  but  he  is  not  bound  to  answer 

any  statement  or  charge  in  the  bill,  unless  specially  and  particu- 
larly interrogated  thereto  ;  nor  is  he  bound  to  answer  any  of  the  inter- 
rogatories except  those  which  he  is  required  to  answer.  ^  A  defendant 
is  not,  however,  prohibited  from  answering  any  statement,  charge,  or 
interrogatory  which  he  may  consider  it  necessar}'  to  his  defence  to 
answer  ;  and  he  is  left  at  complete  liberty,  in  this  respect,  to  act  in  such 
manner  as  may  be  thought  advisable  :  subject  to  the  restriction  that  if 
he  answer  an}-  statement  or  charge  in  the  bill  to  which  he  is  not  inter- 


2  Wrav  V.  Hutchinson,  2  M.  &  K.  235, 
238,  242;  "see  also  Milli«-an  v.  Mitchell,  1  M. 
&  C.  433.  447;  [Mulloy  v.  Paul,  2  Tenn. 
Ch.  155 ;  Hume  v.  Commercial  Bank,  1  Lea, 
220.] 

3  Benson  v.  Hadfield,  4  Hare,  32,  39; 
Cashellr.  Kelley,  2  Dr.  &  War.  181;  Raf- 
fety  V.  King,  1  Keen,  601,  609;  and  see 
ante,  p.  346. 

*  Jerrard  v.  Saunders,  2  Ves.  J.  454,  458; 
Blaisdell  v.  Bowers.  40  Vt.  126,  130;  Miller 
V.  Saunders,  17  Geo.  92;  Grim  r.  Wheeler, 
3  Edw.  Ch.  334;  Mechanics'  Bank  v.  Lew, 
3  Paige,  606;  Story  Eq.  PI.  §§  .36,  37.  It  "is 
sufficient,  however,  if  the  interrogatory  is 
founded  upon  a  statement  in  the  bill,  which 
is  inserted  therein  merely  as  evidence  in 
support  of  the  main  charges.  Mechanics' 
B.'uiJc  V.  Levy,  3  Paige,  606.  Where  a  fact 
is  stated  in  a  bill  by  way  of  recital  merely, 
without  any  interrogatory  calling  for  an 
answer  as  to  that  fact,  the  defendant  is  not 
bound  either  to  admit  or  to  deny  the  same. 
Mechanics'  Bank  v.  Levv,  3  Paige,  606 ; 
Newhall  V.  Hobbs,  3  Cush.  274,  277.  The 
general  interrogatory  or  rcfiuest  in  a  bill 
''  that  the  defendant  may  full  answer  make, 
to  all  and  singular  the  premises,  fully  and 
particularly,  as  though  the  same  were  re- 
peated, anil  he  specially  interrogated,"  &c., 


is  sufficient  to  entitle  the  plaintiff  to  a  full 
disclosure  of  the  whole  sul)ject-matter  of  the 
bill,  equally  as  if  he  had  specially  inter- 
rogated the  defendant  to  every  fact  stated  in 
the  bill,  with  all  the  material  "circumstances. 
]\Iethod.  Epis.  Church  v.  Jaques,  1  .John.  Ch. 
65,  75,  76;  Neale  v.  Hagthorp,  3  Bland,  551. 
Special  interrogatories  in  a  bill  seem  not  to 
be  absolutely  necessary.  Story  Kq.  PI.  §  38; 
Meth.  Epis. "Church  v.  Jaques,"  1  John.  Ch. 
65;  [Gleaves  v.  Morrow,  2  Tenn.  Ch.  597J. 
By  the  40th  Equity  Kule  of  the  United 
States  Courts,  it  is  provided,  that  "a  de- 
fendant shall  not  be  bound  to  answer  anv 
statement  or  charge  in  the  bill,  unles"s 
specially  and  particularly  interrogated 
thereto,  and  a  defendant  shall  not  be  bound 
to  answer  any  interrogatory  in  the  bill,  ex- 
cept those  interrogatories  which  such  de- 
fendant is  required  to  answer,"  &c. 

1  Ante,  p.  483;  Perry  v.  Turpin,  Kay  Ap. 
49;  Mansell  v.  Eeeney,  2  J.  &  H.  313,"  318; 
Law  V.  London  Indisputable  Society,  10 
Hare  Ap.  20;  Barnard  v.  Hunter,  1  Ju"r.  N. 
S.  106.5,  V.  C.  S.;  Marsh  v.  Keith,  1  Dr.  & 
Sm.  342;  Hudson  v.  Grenfell,  3  Giff.  388; 
8  Jur.  N.  S.  878;  [McGarrel  v.  Moore,  L.  K. 
10  Eq.  221. 

2  Ord.  XV.  3. 


684 


GENERAL  NATURE  OF  ANSWERS.  *717 

rogatcd,  only  by  stating  his  ignorance  of  the  matter  so  stated  or  charged, 
such  answer  will  be  deemed  impertinent.^ 

The  plaintiff's  right  to  discovery  is  not  extended,  by  the  present 
practice ;  so  that  all  the  objections  which  could  formerly  have  been 
urged  by  the  defendant,  to  protect  himself  from  a  discovery  of  any  por- 
tion of  the  matter  of  the  bill,  can  now  be  urged  against  a  discovery  of 
that  concerning  *which  the  defendant  is  specially  interrogated ;  and 
there  have  always  existed  certain  special  reasons  upon  which  the  de- 
fendant might  object  to  the  discovery  sought  by  the  plaintiff:  either 
because  the  discovery  might  subject  him  to  pains  and  penalties,  or  to  a 
forfeiture,  or  to  something  in  the  nature  of  a  forfeiture  ;  *  or  because  it 
was  immaterial  to  the  relief  prayed ;  ^  or  because  it  might  lead  to  a  dis- 
closure of  matter,  the  subject  of  professional  confidence  ;  ^  or  of  the 
defendant's  own  title,  in  cases  where  there  is  not  a  sufficient  privity 
between  him  and  the  plaintiff'  to  warrant  the  latter  in  requiring  a  dis- 
closure of  it.''  In  all  these  cases,  although,  as  we  have  seen,  the  de- 
fendant may  protect  himself  from  discovery  by  plea  or  demurrer,  yet 
he  has  always  been  permitted  to  decline,  by  his  answer,  giving  the 
objectionable  discovery,  and  to  state,  in  that  form,  the  grounds  upon 
which  he  claims  protection  ;  and  he  still  retains  the  same  privi- 
lege.* He  must,  however,  swear  to  his  belief  in  the  validity  *  of  *717 
such  grounds  ;  ^  and  the  Court  must  be  satisfied,  from  the  cir- 
cumstances of  the  case,  and  the  nature  of  the  discovery  which  he  is 
called  upon  to  give,  that  the  case  falls  within  the  above-mentioned 
grounds  of  objection.^ 

The  principle  upon  which  the  Court  proceeds,  in  exempting  a  defend- 
ant from  a  discovery  under  any  of  the  above  circumstances,  has  been 
fully  discussed,  in  considering  the  grounds  upon  which  a  defendant, 

8  Ord.  XV.  .3;  see  Treadwell  v.  Cleave-  8  A  defendant  may  in  some  cases  answer 

land,   McLean,  283.     The  above   order  has  in  part,  and  by  his  answer  state  reasons  why 

been  adopted  by  the   Supreme  Court  of  the  he  should  not 'be  compelled  to  make  furtheV 

United  States.     See  20th  Equitv  Rule  of  the  answer.     Hunt  v.  Gookin,  6  Vt.  4G2;  Adams 

United  States  Courts,  January  Term,  1842.  v.  Fisher,  3  M.  &  C.  526;  Cuyler  v.  Bogert, 

4  Ante,  p.  502.  Hut  the  defendant  cannot  3  Paige,  168;  see  Weisman  v.  Mining  Co.,  4 
object  to  answer,  if  the  period  fixed  by  law  -Jones  Eq.  112. 

within  which  he  could  be  prosecuted  for  the  But  if  a  defendant  rest  himself  upon  a 

offence  or  the  forfeiture,  has  elapsed  before  fact,  as  an  objection  to  further  discoverv,  it 

the  answer  is  filed.      Dwinal  v.   Smitii,   25  ought  to  be  such  a  fact,  as,  if  true,  woulii  at 

Maine,  37'J;  Story  Eq.  PI.  §  589 ;  ante,  bSi,  once  be  a  clear,  decided,  and  inevitable  bar 

595,  and  notes.  to   the  plaintiff's    dcnumd.      Method.   Epis. 

5  Ante,  p.  570.  Church  v.  Jaques,  1  John.  Cli.  (io.  If  it  clearly 

6  Ante,  570.  appears  that  the  case  is  not  of  Equitv  cogniz- 
■?  Ante,  p.  579;  and  see  Cooke  v.  Turner,       ance,  the  answer,  rctjuired  only  for"tlie  pur- 

14  Sim.  218,  221;  8  .hir.  703.     The  plaintiff  poses  of  the  particular  suit,  would  avail  noth- 

is  not  entitled  to  discovery  of  the  defend-  ing,  and  is  not  necessarv.  Morton  v.  Grenada 

ant's  case,  ante,  579,  580,  notes;   Hoffman  v.  Academies,  8  Sin.  &  M'.  773. 

Postill,  L.  R.   4  Ch.  Ap.  673.     Allcgulions  i  Scott  v.   Miller  (No.  2),  John.   328;  5 

of  fraud  in  a  bill  must  be  answered,  and  a  Jur.  N.  S.  858;  see  Balguy  v.  Broadhurst,  1 

demurrer  to  a  bill,  containing  such  allega-  Sim.  N.  S.  111. 

tions  and    strong  circumstances  of    eriuitj',  2  gifiebottom  «.  Adkins,  3  Jur.  N.  S.  631; 

must  be  overruled.      Burnlev  v.  Jefferson-  5  W.  R.   743,    V.  C.   S.;    see  also   Reg.  v. 

ville,  3  McLean,  336.    Such  allegations  must  Boyes,  1  H.  &  S.  311;  7  Jur.  N.  S.  1158; 

be  denied  in  the  plea  as  well  as  in  the  an-  Bunn  r.  Bunn,  12  W.  R.  561,  L.  JJ. ;  Tay- 

swer.     Lewis  v.  Baird,  3  McLean,  56.  lor  on  Evid.  §  1311. 
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although  he  does  not  object  to  the  relief,  provided  the  plaiutiflf  makes 
out  a  case  which  ma}'  entitle  him  to  it,  may  demur  to  the  discovery 
sought ;  it  is  onl}-  necessar}',  therefore,  to  repeat  in  this  place  what  has 
been  before  stated,  that  if  a  defendant  objects  to  any  particular  discov- 
er}',  upon  any  of  the  grounds  above  stated,  he  ma}-,  even  though  the 
grounds  upon  which  he  may  object  appear  upon  the  biU,  decline  mak- 
ing such  discover}',  b}'  submission  in  his  answer.^        • 

It  may  be  obsei'\'ed  here,  that  the  only  difierence  occasioned  bj'  this 
method  of  objecting  to  the  discovery  is,  that  if  the  objection  be  taken 
In'  demurrer  or  plea,  the  validity  of  it  is  at  once  decided  b}'  the  Court, 
upon  argument  of  the  plea  or  demurrer ;  whereas,  if  the  objection  be 
taken  by  answer,  the  validitj'  of  it  can  only  come  before  the  Court  in 
the  form  of  exceptions  to  the  answer,  which  is  certainly  a  more  circui- 
tous and  expensive  mode  of  trying  the  question  than  that  aiforded  by 
demurring.  It  has,  however,  been  held,  that  where  the  ground  of 
objection  is,  that  the  discovery  would  render  the  defendant  liable  to 
pains  and  penalties,  the  proper  course  is  to  submit  the  point  by  answer : 
because,  by  demurring,  the  defendant  admits  the  facts  to  be  true.* 

It  is  a  general  rule,  that  the  defendant  is  only  required  to  answer  to 
those  points  which  are  necessary  to  enable  the  Court  to  make  a  decree 
against  him  ;  ^  and  the  objection  arising  from  want  of  materialit}'  is  one 
that  the  defendant  has  always  been  allowed  to  raise  by  answer." 
*718  *The  application  of  this  rule  has  been  before  discussed,  in 
treating  of  demurrers  to  discovery,  on  the  ground  of  want  of 
materiality.-^  It  ma}'  not  be  useless,  however,  in  addition  to  the  in- 
stances alread}'  referred  to,  to  mention  one  or  two  cases  where  the 
defendant's  right  to  exempt  himself  from  answering  to  such  parts  of 
the  bill  has  been  recognized  by  the  Court,  upon  exceptions.  In  God- 
rington  v,  Codrington^  a  bill  was  filed  by  a  person  claiming  under  the 
limitations  of  a  settlement,  to  set  aside  an  appointment,  by  which  his 
title  was  defeated,  on  the  ground  of  fraud ;  and  upon  an  answer  being 
put  in  denying  the  fraud,  the  plaintiif  amended  his  bill,  by  inserting 


8  Ante,  p.  582 ;  Ld.  Red.  200,  307. 

■*  Honevwood  v.  Selwin,  3  Atk.  276;  see 
Attornev-General  v.  Lucas,  2  Hare,  5fi6,  509; 
7  Jiir.  1080;  Earl  of  Lichfield  v.  Bond,  6 
Beav.  88,  93;  7  .lur.  209. 

5  Per  Sir  Thomas  Plunier  V.  C,  in 
Afcar  V.  Regent's  Canal  Companv,  G.  Coop. 
212,  21 4;  see  also  Wood  v.  Hitchings,  3 
Beav.  .504,  510;  [Aloore  v.  Craven,  V/.  N. 
(1870)  13]. 

6  The  defendant  is  not  bound  to  answer 
any  allegations  in  the  plaintiff's  bill,  which 
are  not  material  to  be  answered.  Utica  Ins. 
Co.  V.  Lynch,  3  Paige,  210;  Butler  v.  Cot- 
ting,  1  Root,  310;  Davis  v.  Mapes,  2  Paige, 
105;  Hagthorpe  v.  Hook,  1  Gill  &  J.  270; 
Mechanics'  Bank  v.  Levy,  3  Paige,  656 ; 
Hardeman  r.  Harris,  7  flow.  U.  S.  726; 
Hoffman  v.  Postill,  L.  R.  4  Ch.  Ap.  673. 
But  see  Hogeucaiup  v.  Ackerman,  2  Stockt. 


(N.  J.)  267;  Wootten  v.  Burch,  2  Md.  Ch. 
Dec.  190.  A  defendant  cannot  be  called 
upon  to  answer  a  mere  arithmetical  proposi- 
tion. Mclntyre  v.  Trustees  of  Union  Col- 
lege, 6  Paige,  239.  As  to  this  point  of 
materialitv  and  the  tests  of  it,  see  Story 
Eq.  PI.  §■§  853,  853  o,  853  6,  853  c  ;  Kuy- 
pers  V.  Reformed  Dutch  Church,  6  Paige, 
570. 

"  It  must  be  borne  in  mind  that  it  is  almost 
impossible  for  the  Court,  in  a  preliminary 
stage  of  the  proceedings,  to  determine  what 
propositions  will  be  material  to  the  case  of 
one  or  other  of  the  parties.  A  certain  lati- 
tude must  always  be  allowed  in  seeking  dis- 
covery." Sir  C  J.  Sclwyn  L.  J.  in  Hoff- 
man V.  Postill,  L.  R.  4  Ch.  Ap.  673,  678. 

i  Anlf.,  p.  570. 

2  3  Sim.  519,  524. 
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certain  inquiries  as  to  the  manner  in  which  the  appointment  was  attested, 
in  order  to  show  that  it  was  not  executed  in  the  manner  required  by  the 
settlement.  These  inquiries  the  defendant,  by  his  answer,  declined 
answering ;  and  upon  the  question  coming  before  the  Court,  Sir  Lance- 
lot SlKulwell  V.  C.  held,  that  the  defendant  was  not  bound  to  answer 
the  interrogatories  in  the  amended  bill:  because  the  plaiutilf,  having  by 
his  bill  set  up  a  case  of  fraud,  the  fact,  whether  the  appointment  was 
executed  in  conformity  with  the  power  or  not,  was  immaterial  to  the 
case  so  set  up. 

Upon  the  same  principle,  the  Court  holds  that,  where  a  bill  is  filed  by 
a  creditor  or  legatee,  or  other  person  claiming  a  definite  sum  out  of  the 
personal  estate  of  a  deceased  person,  against  an  executor  or  adminis- 
trator, if  the  defendant  admits  assets  in  his  hands  sufficient  to  answer 
the  plaintiff's  demands,  he  need  not  set  out  an  account  of  the  estate,* 
or  set  out  a  schedule  of  the  documents  in  his  possession  relating  to  the 
estate  :  *  because  the  admission  by  the  defendant  that  he  has  assets  in 
his  hands  to  answer  the  plaintiff's  demands,  is  sufficient  to  give  the 
plaintiff  all  the  relief  he  can  require,  and  any  discovery  would  be  useless 
and  irrelevant.^  .So,  also,  the  Court  refused  to  compel  discovery,  where 
the  executor  of  an  executor  admitted  assets  of  the  original 
*  testator  came  to  the  hands  of  his  testator  ;  ^  and  so,  discovery  *719 
was  not  enforced  where,  in  a  suit  by  the  holder  of  a  policy,  the 
directors  of  an  insurance  society  admitted  assets  sufficient  to  pay  the 
claims  on  the  policy.^ 

The  Court  will  not,  in  general,  allow  the  circumstance  of  a  plaintiff 
having  a  claim  upon  a  defendant,  to  be  used  for  the  purpose  of  enabling 
the  plaintiff  to  investigate  all  the  private  affairs  of  the  defendant ;  * 
thus,  a  vendor,  in  a  bill  for  specific  performance,  cannot  interrogate  the 
vendee  as  to  his  property  :  *  even  though  the  bill  should  charge  that  the 
defendant  was  insolvent.^  In  order  to  entitle  a  plaintiff  to  an  answer 
to  such  an  inquiry,  he  must  show  some  specific  lien  upon  the  defend- 
ant's property,  and  pray  some  relief  respecting  it ;  ^  and  the  Court  wUI 
not,  even  then,  compel  the  defendant  to  make  such  discovery,  where 
the  interest  which  the  plaintiff  may  have  in  it  is  very  remote  in  its 
bearings  upon  the  real  point  in  issue,  and  would  be  an  oppressive 
inquisition.'' 

The  above  cases,  and  those  before  cited,  point  out  in  what  instances 

8  Agar  V.  Regent's  Canal  Company,  ubi  8  See  Mayer  v.  Galluchat,  6  Rich.  Eq.  (S. 

sup.  C.)l. 

*  Forbes  v.  Tanner,  9  Jur.  N.  S.  455;  11  4  Francis  v.  Wigzell,  1  Mad.  258,  260. 

W.  R.  414,  V.  C.  K.  5  See  Small  v.  Attwood,  as  reported  in 

6  Pullen  V.  Smith,  5  Ves.  21,   23.     To  a  Wigram  on  Disc.  1G8. 
bill  for  discovery  of    assets    and  relief,  an  6  Prancis  t).  Wigzell,  «6isu/>. ;  [Verdierc. 

answer  controverting  the  claim,  without  an-  Foster,  4  Rich.  Efj.  227;  Creswell  w.  Smith, 

Bwering  as  to  the  assets,  is  insufficient.     Car-  2  Tenn.  Ch.  41fij. 
neal  v.  Wilson,  .3  Litt.  80.  7  Wigram  on   Disc.  165:   Dos  Santos  v. 

1  Lander  v.  Weston,  13  Jur.  877,  V.  C.  E.  Frietas,  cited  ibid. ;  Webster  v.  Threlfall.  2 

2  Prichard  v.  Murray,  12  Jur.  616,  V.  C.  S.  &  S.  190,  193  ;  see  also  Janson  v.  Solarte, 
E.  2  Y.  &  C.  Ex.  132,  136. 
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the  defendant  ma}-  decline  to  make  a  particular  discover}-,  when  it  is 
irrelevant  to  the  general  scope  and  object  of  the  bill.  A  discovery 
ma}',  however,  be  material  to  the  plaintiff's  general  ease,  if  made  by 
one  of  the  defendants,  which  would  be  wholly  irrelevant  if  made  by  an- 
other :  in  such  cases,  the  defendant  from  whom  the  discovery  would  be 
immaterial,  is  not  obliged  to  make  it ;  and,  in  general,  a  defendant  is 
only  obliged  to  answer  such  of  the  interrogatories  as  are  necessary  to 
enable  the  plaintiff  to  obtain  a  complete  decree  against  him  individually. 
Where,  however,  the  defendant  is  involved  in  the  whole  case,  and  in 
that  sense  relief  is  asked  against  him,  he  must  answer :  though  the 
interrogatory  might  seem  to  be  immaterial  to  the  relief  asked  against 
him.* 

With  reference  to  the  objection  of  immateriality,  it  must  be  under- 
stood that  the  defendant  is  onlj-  required  to  answer  as  to  matters  which 
are  well  pleaded  ;  that  is,  to  the  facts  stated  and  charged.  To  matters 
of  law,  or  inferences  of  law  drawn  from  the  facts,  he  need  not 
*720  answer.^  Thus,  a  defendant  must  answer  *  whether  a  will,  exe- 
cuted before  the  AYills  Act,^  was  published  by  the  testator  in  the 
presence  of  three  witnesses  ;  but  he  need  not  answer  to  ^n  interrogatory 
requiring  him  to  say  whether  the  publication  was  such  as  bj^  law  is  re- 
quired to  pass  freeholds  by  devise.  Sometimes  a  defendant,  instead  of 
answering  such  interrogatories,  submits  the  point  to  the  judgment  of  the 
Court ;  but  it  is  not  necessar}'  to  do  so. 

All  the  objections  to  discovery  that  have  hitherto  been  considered, 
are  of  a  kind  that  the  defendant  has  always  been  allowed  to  raise  by 
answer,  upon  the  principle  that  the  Court  does  not  oblige  a  defendant 
to  answer  such  questions,  even  when  the  right  to  relief  is  admitted  ;  but 
where  these  objections  do  not  apply,  it  must  be  remembered  that 
"  there  is  no  principle  more  clearly  estabhshed  in  the  Court  than  this  : 
that,  when  a  party  answers,  he  is  bound  to  answer  fully,  and  for  this, 
among  other  reasons,  that  if  a  defence  which  a  party  sets  up  by  his  an- 
swer should  be  decided  against  him,  it  is  of  the  utmost  importance  that 
all  consequential  matters  which  are  material  for  the  purpose  of  the 
decree,  should  receive  an  answer."  ^ 

This  rule  is  appUcable  to  all  cases  where  the  defence  intended  to  be 
set  up  by  the  defendant  extends  to  the  entire  subject  of  the  suit :  such, 

8  Marsh  V.  Keith,  1  Dr.  &  Sm.  342 ;  6  Jur.  218,  229 ;  Faulder  v.  Stuart.  1 1  Ves.  296,  301 ; 
N.  S.  1182.  Oil  the  subject  of  immaterialitv,  Mazarredo  v.  Maithand,  3  Mad.  06,  70 ;  Swin- 
Fee  also  Blefkley  v.  Rymer,  4  Drew.  248;  borne  r.  Nelson,  16  Beav.  416;  Potter t-.  Wal- 
Newton  t'.  Dimes,  3  Jur.  N.  S-.  583,  V.  U.  W.  ler,  2  De   G.   &  S.  410;  Ambler,  ed.  Blunt, 

9  Story  Iv].  PI.  §  846.  In  determining  3.53  («);  Reader.  Woodrooffe,  24  Beav.  421; 
whether  a  question  is  one  of  fact,  and,  there-  Lciffh  v.  Birch.  32  Beav.  399;  9  Jur.  N.  S. 
fore,  to  be  answered,  it  mal<es  no  difference  1205;  Swabev  v.  Sutton,  1  H.  &  M.  514;  9 
that  it  is  aslied  with  reference  to  a  written  Jur.  N.  S.  1321;  Phillips  v.  Prevost,  4  John, 
document.  Hoffman  v.  Postill,  L.  R.  4  Ch.  Ch.  205;  Whitnevc  Belden.  1  Edw.  Ch.  386; 
■Ap.  673.  Ogden  «.  Oc;den,"l   Bland,   288;  Kuvperp  v. 

1  7  Will.  IV.  &  ]  Vic.  c.  20.  Kef.  Dutch 'church,  6  Paiffe,  570;  Silmon  v. 

2  Per  Lord  Lyndiiurst,  in  Lancaster  v.  CiaRj^ett.  3  Bland.  125;  (Juvler  i;.  Bogert,  3 
Kyors,  1  Phil.  351,  352;  8  Jur.  133;  Hare  on  Pai^'e,  386;  Ha^thorp  v.  Uook,  1  (iill  &  J. 
Disc.  255,  250;  Thorpe  v.  Macauley,  5  Mad.  272;  Murray  v.  Coster,  4  Cowen,  640;  New- 
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for  instance,  as  that  the  plaintiff  has  no  riglit  to  equitable  relief — 'Or 
has  no  interest  in  the  subject  —  or  that  the  defendant  liiraself  has  no 
interest  in  the  subject  —  or  that  he  is  a  purchaser  for  a  valua])le  con- 
sideration'—  that  the  bill  does  not  declare  a  purpose  for  which  10(iuity 
will  assume  jurisdiction  to  compel  discovery  —  or  that  the  plaintilf  is 
under  some  personal  disability,  by  which  he  is  incapacitated  from 
suing.*  In  all  these  *  cases,  a  defendant  who  does  not  avail  him-  *721 
self  of  the  objection  to  answering,  either  by  demurrer  or  plea, 
but  submits  to  answer,  must  answer  fully.  ^     Nor  is  a  denial  of  the 


hall  V.  Hobbs,  3  Cush.  274,  277;  Hill ».  Crary, 

2  EtiRlish,  536;  Utica  Ins.  Co.  v.  Lvnch,  3 
l'aif;-e,  '210;  Mansfield  v.  Gambril,  1  (Jill  &  J. 
50-J.  The  party  subinittins^  to  answer,  must 
answer  tiie  whole  of  the  statements  and 
chari^es  in  the  bill,  and  all  the  interrogatories 
properly  founded  upon  them,  at  least,  so  far 
as  they  are  necessary  to  enal)le  the  plaintiff 
to  have  a  complete  decree  against  him  in  case 
he  succeeds  in  the  suit.  Hank  of  Utica  v. 
Messereau,  7  Paige,  517  ;  Perkinson  v.  Trous- 
dale, 3  Scam.  380;  Batterson  v.  Ferguson,  1 
Barb.  490;  Langdon  v.  Goddard,  3  Story,  13. 
The  above  is  the  general  rule,  subject,  how- 
ever, to  the  exceptions  named  in  the  text  and 
in  the  notes  below. 

[The  latest  decisions  on  this  difficult  point 
of  chancery  practice  are  Elnierv.  Creasv,  L. 
R.  9  Ch.  App.  73;  SauU  v.  Browne,  L.'K.  9 
Ch.  App.  364;  Great  Western  Colliery  Co.  v. 
Tucker,  L.  R.  9  Ch.  App.  376;  French  v. 
Rainey,  2  Tenn.  Ch.  640.  In  the  case  last 
cited  the  authorities  are  reviewed,  and  the 
conclusion  reached,  that  the  operation  of  the 
denial  by  answer  of  the  plaintiff's  right  of 
suit  is  to  protect  the  defendant  from  the  dis- 
covery sought  so  fav  as  it  is  consequential  to 
the  final  relief  sought,  but  not  from  the  dis- 
covery necessary  to  enable  the  plaintiff  to 
prosecute  his  suit.     Ante,  300,  n.  G.] 

In  answering  interrogatories  filed  by  a  de- 
fendant for  the  examination  of  the  plaintiff, 
the  general  rule  applies  that  he  who  is  bound 
to  answer  must  answer  fully.  Hoffman  v. 
Postill,  L.  R.  4  Ch.  Ap.  673. 

3  See  Cuyler  v.  Bogert,  3  Paige,  186; 
Method.  Epis.  Church  v.  Jaques,  1  John.  Ch. 
65. 

4  Gilbert  v.  Lewis,  1  De  G.,  J.  &  S.  38;  9 
Jur.  N.  S.  187. 

1  JIare  on  Disc.  256;  Ncwhall  v.  Hobbs, 

3  Cush.  274,  277.  The  general  rule  of  plead- 
ing in  Chancery  is,  that  the  defendant  cannot 
by  answer  excuse  himself  from  answering. 
Bank  of  Utica  v.  Messereau,  7  Paige,  517. 
It  is  said  by  Mr.  Justice  Story  to  be  far  from 
universally  true,  as  is  sometimes  alleged,  that 
a  defendant  answering  can  take  every  ground 
of  defence,  which  he  might  insist  on  by  way 
of  demurrer  or  plea  to  tlie  bill.  Story  Eq. 
PI.  §  817.  Thus,  although  it  was  formerly 
thought  otherwise,  it  is  now  settled,  that  a 
defeudant  to  a  bill  for  discovery  and  relief 
must  avail  himself  of  the  protection  of  being 
a  bond  fide  pin-chaser  for  a  valuable  consider- 
ation without  notice,  by  way  of  Jilea, — and 
that  he  cannot  make  this  defence  by  answer, 
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for,  if  he  answers  at  all,  he  must  answer 
fully.  /hid.  and  note;  Portarlington  v. 
Soulby,  7  Sim.  28;  see,  however,  the  counter- 
vailing rule  of  the  Supreme  Court  of  the 
United  States,  stated  in  note  to  nntf,  715. 

There  are,  however,  a  few  admitted  excep- 
tions to  the  above  rule  that  a  defendant  can- 
not by  answer  excuse  himself  from  auswering. 
which  furnish  special  grounds  for  objecting 
by  answer  to  the  discovery  sought.  Some  of 
these  exceptions  will  be  foun(l  in  the  text. 
As,  where  an  answer  would  ti'iid  to  criminate 
the  defendant,  or  subject  him  to  a  penalty, 
forfeiture,  or  punishment.  Brockway  v. 
Copp,  3  Paige,  539;  Skinner  v.  Judson,  8 
Conn.  528;  Livingston  v.  Harris,  3  Paige, 
528;  Leggett  v.  Postley,  2  Paige,  599.  So, 
where  an  answer  would  involve  a  violation  of 
professional  confidence.  Ante,  570  et  xeq., 
and  notes,  715,  and  notes.  The  defendant 
may  by  answer  refuse  to  make  discovery  on 
the  ground  of  immateriality. of  the  fact  of 
which  the  discovery  is  sought.  Kuvpers  v. 
Kef.  Dutch  (Church,  6  Paige,  570;  I)avis  v. 
Majjcs,  2  Paige,  105.  So,  the  defendant  is 
not  bound  to  answer  matters,  which  are 
purely  scandalous,  or  imiiertincnt  or  irrele- 
vant." Story  Eq.  PI.  §  846.  The  Statute  of 
Limitations  and  lapse  of  time  may  be  relied 
upon  as  a  defence  by  answer,  as  well  as  by 
])k'a  and  demurrer.  Ih.  §  751  ;  Van  Hook  v. 
Whitlock,  7  Paige,  373 ;  "Maury  v.  Mason,  8 
Porter,  213.  For  other  cases  in  which  excep- 
tions to  the  above  rule  have  been  taken  and 
sustained,  and  the  grounds  of  such  exceptions, 
the  learned  reader  is  referred  to  the  authori- 
ties, in  which  they  are  stated  and  explained. 
French  v.  Shotwell,  6  John.  Ch.  235;  Murray 
V.  (Foster,  4  (-owen,  641;  Phillips  v.  Prevost, 
4  John.  Ch.  205;  McDowl  v.  ('harles,  6  John. 
Ch.  137;  Smith  v.  Fisher,  2  Desaus.  275; 
Morris  17.  Parker,  3  John.  Ch.  2:)7;  Hunt  v. 
Gookin,  16  Vt.  462;  Desplaces  v.  Goris,  1  Edw. 
Ch.  352,  353;  Drew  v.  Drew,  2  V.  &  B.  159. 
The  jilaintiff  is  entitled  to  an  answer  to  every 
fact  charged  in  the  bill,  the  admission  or  proof 
of  which  is  material  to  tlie  relief  sought,  or  is 
necessary  to  substantiate  his  proceedings  and 
make  tiiem  regular.  Davis  v.  Mapes,  2 
Paige,  105. 

VVhere  suspicious  circumstances,  gross 
fraud,  and  collusion,  are  charged  in  a  bill,  a 
defendant  will  be  held  to  a  strict  rule  in  an- 
swering. Not  only  his  motives,  but  his  secret 
designs,  his  "unuttered  thoughts,"  must  be 
exposed.  Mechanics'  Bank  ti.  Levy,  1  Edw. 
Ch.  316. 
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plaintiff's  title  a  reason  for  refusing  to  set  out  accounts  required  by  the 
interrogatories  ;  ^  nor  a  denial  of  fraud  a  reason  for  refusing  to  discover 
the  facts  which  are  alleged  to  show  it.^  In  some  cases,  however,  where 
it  has  appeared  that  the  discovery-  was  not  necessar}'  to  enable  the 

plaintiff  to  obtain  a  decree,  and  where  the  information  could  be 
*722     *  obtained  in  the  proceedings  under  the  decree,  a  full  answer  has 

not  been  enforced.^ 
A  defendant  may,  however,  as  we  have  seen,-  b}'  answer  decline  an- 
swering an^-  interrogatory,  or  part  of  an  interrogatory,  from  answering 
which  he  might  fonnerly  have  protected  himself  by  demurrer ;  and  he 
may  so  decline,  notwithstanding  he  answers  other  parts  of  such  inter- 
rogator}', or  other  interrogatories  from  which  he  might  have  protected 
himself  bv  demurrer,  or  other  parts  of  the  bill  as  to  which  he  is  not  in- 
terrogated ;  ^  but  he  cannot  decline  answering  a  particular  interrogatory 
on  the  ground  that  the  whole  bill  is  demurrable ;  *  nor  can  he  protect 
himself  from  discover}'  by  raising  by  answer  a  defence  which  he  might 
have  pleaded." 

A  defendant  must  answer  as  to  his  knowledge,  remembrance,  in- 
formation,   or  belief.®    Where,    however,   a   special   cause   is  shown, 


2  Dott  V.  Hoyes,  15  Sim.  372;  10  Jiir. 
628;  Great  Luxembourg  Railway  Company 
c  Magnav.  23  Beav.  646 ;  Brookes  r.  Boucher, 

8  Jur.  N.'S.  639;  10  W.  R.  708,  V.  C.  W.; 
Leigh  V.  Birch,  and  Swabev  v.  Sutton,  nfn 
tup.;  Robfon  V.  Flight,  "33  Beav.  268; 
[Thompson  v.  Dunn,  L.  R.   5  Ch.  App.  573]. 

3  Padlev  r.  Lincoln  Water  Works  Com- 
pany, 2  M'X.  &  G.  68.  72;  14  Jur.  299; 

V.  Harrison.  4  Mad.  252. 

1  De  la  Rue  v.  Dickinson,  3  K.  &  J.  388; 
Swinburne  v.  Nelson,  refd.  to  ib.  389;  Clegg 
V.  Edmonson,  3  Jur.  N.  S.  299, 'L.  J.J.; 
[Great  Western  Colliery  Co.  v.  Tucker,  L.  R. 

9  Ch.  App.  364;  French  v.  Rainev,  2  Tenn. 
Ch.  640.  ^«^e,  720,  n.  2.  A  full  answer  has 
also  been  dispensed  with  where  the  discovery 
is  not  relevant  to  the  relief  sought,  as  where 
the  bill  was  for  a  partnership  account,  and 
called  for  a  discovery  as  to  an  item  recognized 
in  the  articles  of  partnership.  Wier  v. 
Tucker,  L.  R.14  Eq.  25.  Or  where  the  bill 
is  for  alternative  relief,  and  the  discovery  re- 
lates to  the  second  alternative.  Lett  r.  Parrv, 
1  H.  &  IL  517.]  And  see  Lockett  v.  Lockett, 
L.  R.  4  Ch.  Ap.  336.  But  a  defendant  cannot 
excuse  himself  from  answering  fully  on  the 
ground  that  the  giving  the  discovery  sought 
would  anticipate  the  decree,  such  discovery 
being  the  same  as  that  which  would  be  or- 
dered at  the  hearing  if  the  plaintiif  obtained 
a  decree.  Chichester  v.  Marquis  of  Donegal, 
L.  R.  4  Ch.  Ap.  416. 

2  Ante,  p.  583. 

3  Ord.  XV.  4;  Padlev  v.  Lincoln  Water 
Works  Companv,  2  M':Nr.  &  G.  68,  71;  14 
Jur.  299;  Baddelev  v.  Curwen,  2  Coll.  151, 
155;  Fairthorne  r."  Western,  3  Hare.  387,  391, 
393;  8  Jur.  .353;  Molesworth  r.  Howard,  2 
Coll.  145,  151;  see,  however,  Tipping  v. 
Clarke,  2  Hare,  383,  392;  Drake  r.  Drake,  ib. 


647 :  8  Jur.  642 ;  Kave  r.  Wall,  4  Hare,  127 ;  In- 
gilby  V.  Shafto,  33Beav.  31 ; 9  Jur.  N.  S.  1141. 
The  44th  Equity  Rule  of  the  L^nited  States 
Courts  adopts  in  terms  this  English  order, 
and  the  39th  Equity  Rule  of  the  United  States 
Courts  proceeds  further.  [See  those  rules,  iti- 
fra,  2384.  2385,  and  Gaines  r.  Agnellv,  1 
Woods.  238;  Samples  v.  Bank.  1  Woods,  523.] 
■*  Mason  r.  Wakernan.  2  Phil.  516;  Fisher 
V.  Price,  11  Beav.  194.  199;  Marsh  v.  Keith, 
1  Dr.  &  Sm.  342.  .350;  6  Jur.  N.  S.  1182; 
Bates  r.  Christ's  College,  Cambridge,  8  De  G., 
M.  &G.  726:  3Jur.X.  S.  -348.  L.'JJ.;  Leigh 
V.  Birch,  32  Beav.  399 :  9  Jur.  N.  S.  1265. 

5  Lancaster  r.  Evors,  1  Phil.  349,  351;  8 
Jur.  133;  Swabev  v.  Sutton,  1  H.  &  M.  514; 
9  Jur.  N.  S.  1321",  V.  C.  W.:ante.  720,  note. 

6  Tradesmen's  Bank  v.  Hvatt,  2  Edw.  Ch. 
195;  Bailev  v.  Wilson,  1  Dev.  &  Bat.  Eq. 
187;  Norton  r.  Warner,  3  Edw.  Ch.  106;  see, 
to  this  point.  Storv  Eq.  PI,  §  854  et  seq. ; 
Miles  V.  Miles,  27' X.  H.  447;  see  Hall  v. 
Wood.  1  Paige,  404:  Sloan  i-.  Little.  3  Paige, 
103;  Pierson  r,  Meaux,  3  A.  K.  Marsh.  6; 
Woods  v.  Morrell.  1  John.  Ch.  103;  Deve- 
reaux  v.  Cooper,  11  Vt.  103;  Pitts  i-.  Hooper, 
16  Geo.  442;  Dinsmore  v.  Hazelton.  22  N. 
H.  535;  Kittredge  v.  Claremont  Bank,  3 
Story,  590;  [Cleaves  r.  Morrow,  2  Tenn.  Ch. 
596].  On  a  bill  tiled  charging  usury,  an  an- 
swer that  the  defendant  does  not  remember 
the  terms  on  which  the  money  was  lent,  will 
be  considered  evasive,  and  tantamount  to  an 
admission  of  usury.  Scotts  v.  Hume,  Litt. 
Sel.  Ca.  379.  So,  where  the  bill  directly 
charged  upon  the  defendant  that  he  had  made 
and  entered  into  a  certain  agreement,  it  was 
held  that  a  simple  denial  by  the  defendant  in 
his  answer  "  according  to  his  recollection  and 
belief,"  was  insufUcient  and  ought  to  be 
treated  as  a  mere  evasion.     Taylor  v.  Luther, 
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*  SO  positive  an  answer  may  be  dispensed  with  :  '  and  in  Hall  v.  "723 
Bodly  '^  it  is  said,  that  the  defendant  having  sworn  in  his  answer 
that  he  had  received  no  more  than  a  certain  snm,  to  his  remembrance, 
it  was  allowed  to  be  a  good  answer.  As  to  facts  which  have  not  hap- 
pened witliin  his  own  knowknlge,  the  defendant  must  answer  as  to  his  in- 
formation and  beUef,  and  not  as  to  his  information  merely,  without 
stating  anj-  belief  either  the  one  way  or  the  other.*  It  is  not,  however, 
necessar}-  to  make  use  of  the  precise  words,  "as  to  his  information 
and  belief:  "  the  defendant  may  make  use  of  any  expressions  which  are 
tantamount  to  them  ;  thus,  to  say  that  the  defendant  cannot  answer  to 
facts  inquired  after,  as  to  his  belief  or  otherwise,  is  generally  consid- 
ered a  sutlicient  denial;*  for,  though  the  word  "  information  "  is  not 
used,  the  expression  "  belief  or  otherwise,"  is  held  to  include  it.  And 
so,  where  an  answer  was  in  this  form:  "And  this  defendant  further 
answering  saith,  it  may  be  true  for  any  thing  he  knows  to  the  contrary 
that,"  and  after  going  through  the  several  statements,  it  concluded 
thus:  "  but  this  defendant  is  an  utter  stranger  to  all  and  every  such 
matters,  and  cannot  form  anj-  belief  concerning  the  same,"  Sir  John 
Leach  V.  C.  was  of  opinion,  that  the  defendant,  in  stating  himself  to 
be  an  utter  stranger  to  all  and  every  the  matters  in  question,  did  an- 
swer as  to  his  information,  and  did,  in  effect  deny  that  he  had  any  in- 
formation respecting  them.^  It  may  be  collected  from  the  above  case, 
that  a  defendant  cannot,  by  mereh'  saying  "  that  a  matter  may 
be  true  for  any  thing  he  knows  *  to  the  contrary,"  avoid  stating  *724 
what  his  recollection,  information,  or  belief  with  reference  to  it 

2  Sumner,  228.     But  where  the  facts  are  such  3  John.  Ch.  297.     If  he  denies  all  knowled^ 

that  it  is  probable  fliat  the  defendant  cannot  of  a  fact  charged  in  tlie  bill,  but  admits  his 

recollect  them  so  as  to  answerniore  positively,  belief  as  to  the  fact  charged,  it  is  not  neces- 

a  denial  of  the  facts  according  to  liis  knowl-  sarv  for  him  to  deny  any  information  on  the 

edge,   recollection,  and  belief,  will  be  sutfi-  subject.     Davis  v.  Mapes,  2  I'aige,  105.    But 

cient.     Hall  v.  Wood.  1  Paige.  404:  see  also  if  he  has  any  information  other  than  such  as 

Utica  Ins.  Co.  r.  Lynch,  -3  I'aige,  210;  Brooks  is  derived  from  the  bill,  he  must  answer  as 

V.  Byani.  1  .Stor^-",  296.     ^Vhether  the  facts  to  such  information,  and  as  to  his  belief  or 

are  charged  in  a  bill  as  being  the  acts  of  the  disbelief  of  the  facts   charged.     Utica  Ins. 

defendant,  or  within  his  own  personal  knowl-  Co.  t\  Lynch,  3  Paige.  210;   Devereaux  r. 

edge,  he  is  bound  to  admit  or  deny  the  facts  Cooper,   11  Yt.   103.     It  is  not  sutlicient  to 

charged,  either  positively  or  according  to  his  answer  to  certain  specific  facts  charged  in  the 

belief,  whether   they  occurred  within  seven  bill,  '"that  they  may  be  true,  &c.,  but  the 

years,  or  at  a  greater  distance  of  time.    Sloan  defendant   has  no   knowledge   of,    but   is   a 

V.   Little,    3  Paige,    103;   Hall   v.    Wood,    1  stranger  to  the  foregoing  facts,  and   leaves 

Paige,  404.  the  plaintiff  to  prove  the  same."     Smith  v. 

i"  Wvatt's  P.  R.  13.  I>asher,  5  .John.  Ch.  247.     Nor  is  it  sufticient 

2  1  Vern.  470;  and  see  Nelson  c.  Ponsford,  to    sav  that   "the  defendant    has   not   any 
4  Beav.  41,  43.  knowledge  of  the  foregoing  facts,  but  from 

3  Coop.  Eq.  PI.  314.  the   statement   thereof   in   the   bill."      JbUl. 
*  See  Hall  v.  Wood,  1  Paige,  404;  Sloan      Nor  is  a  denial  by  a  defendant  "accordinj^ 

V.  Little,  3  Paige.  103;  Woods  f.  Morrell,  1  to    his    recollection    and    belief"    sutlicient, 

John.  Ch.  103;   Bolton  v.  Gardner,  3  Paige,  where  the  fact  is  directly  charged,  as  williin 

273;    Brooks  i'.   Byam.    1   Story.   290;    Kit-  his  knowledge.    Taylor  i-.  Luther,  2  Sumner, 

tredge    r.    Claremout    Bank,    3"  Story.    .WO;  228.     But  where  the  defendant  states  that  he 

Kittredgc  r.  Claremont    Bank,   1   Wood.  &  is  "utterly  and  entirely  ignorant"  a*  to  the 

M.  244;"  King  f.  Rav,  11  Paige.  2-3.5.     If  the  fact  to  which  he  is  interrogated,  it  is  sufti- 

defendant    .answers,'  that    he    has    not   any  cient.     Morris   v.  Parker,  3  John.  Ch.  297; 

knowledge,  or  infonnation  of  a  fact  charged  Norton  r.  Warner.  3  Edw.  (^h.  10(i. 
in  the  bill,  he  is  not  bound  to  declare  his  ^  Amhurst  r.  King,  2  S.  &  S.  183;  Utica 

belief  one  way  or  the  other.   Morris  v.  Parker,  Ins.  Co.  v.  Lynch,  3  Paijje,  210. 
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is,  or  saying  that  he  has  no  recollection  or  information,  or  that  he  can- 
not foi-in  any  belief  at  all  concerning  it ;  either  in  these  words,  or  in 
equivalent  expressions. 

Where  defendants  have  in  their  power  the  means  of  acquiring  the  in- 
formation necessary  to  enable  them  to  give  the  discover}'  called  for, 
they  are  bound  to  make  use  of  such  means,  whatever  pains  or  trouble 
it  may  cost  them  ;  ^  therefore,  where  defendants,  filling  the  character 
of  trustees,  are  called  upon  to  set  out  an  account,  they  cannot  frame 
their  answer  so  as  merely  to  give  a  sufBcient  ground  for  an  account ; 
they  are  bound  to  give  the  best  account  they  can  b}-  their  answer :  not 
in  an  oppressive  way,  but  by  referring  to  books,  &c.,  sufficiently  to 
tnake  them  parts  of  their  answer,  and  to  afford  the  plaintiff  an  oppor- 
tunity of  inspection,  in  order  that  he  may  be  able  to  ascertain  whether 
that  is  the  best  account  the  defendants  can  give."^ 

Where,  however,  the  defendant  has,  since  the  filing  of  the  bill  lost 
liis  interest  in  the  suit,  and  has  no  longer  access  to  the  documents,  he 
will  not  be  required  to  refer  to  them.^ 

Where  defendants  are  required  to  set  out  accounts,  they  may,  for  the 
purpose  of  rendering  their  schedules  less  burdensome,  instead  of  going 
too  much  into  particulars,  refer  to  the  original  accounts  in  their  posses- 
sion in  the  manner  above  stated  ;  *  but  when  it  is  said  that  a  defendant 
may  refer  to  accounts  in  his  possession,  it  must  not  be  understood  as 
authorizing  him  to  refer,  b}-  his  answer,  to  accounts  made  out  b}-  him- 
«elf  for  the  purposes  of  the  case,  but  onlj'  to  accounts  previously  in 

existence.^ 
•725         *  To  such  of  the  interrogatories  as  it  is  necessary  and  mate- 

1  See  Taylor  v.  Rundell,  C.  &  P.  104,  113;  ticular  books,  aiul  to  the  page,  if  necessary, 

5  Jur.  112.);    Earl  of  Glengall  v.  Frazer.  2  so  that  a  party  entitled  thereto  may  inquire 

Hare,  99,   103;  6  Jur.  1081;    Stuart  v.  Lord  into  and  investif^ate  its  correctness.  "A  refer- 

Butc,  12  Sim.  430;  Attorney-General  v.  Rees,  ence  to  the  books  of  the  concern,  generally, 

12  Heav.  50,  54;  M'Intosh  v.  Great  Western  and   to    former  accounts,    is    not   sufficient. 

1-taihvay,   4  De  G.  &  Sm.  502;    Inglessi  v.  Gordon  v.  Hammell.  4  C.  E.  Green  (N.  J.), 

Spartali,  2i  Heav.  564 ;  Attornev-(5eneral  v.  216. 

Durges.ses  of  East  Retford.  2  JI.'&  K.  35,  40;  3  Ellwand  v.  M'Donnell,  8  Beav.  14. 

and   see  post,    Chap.  XLII.,    Production   of  4  White  v.  Barker,  5  De  G.  &  S.  746;  17 

'Documents;  Storv  Eq.  I'l  §  856,  note;  Davis  Jur.  174;  Major  v.  Arnott,  2  Jur.  N.  S.  387, 

V.  Mapos,  2  I'aige,  105 ;  Swift  v.  Swift,  13  Geo.  V.  C.  K. ;  Drake  v.  Symes,  Johns.  647 ;  'J'el- 

140;  [Gleaves  v.  Morrow,  2  Tenn.  Ch.  577.]  ford  v.  Kuskin,  1  Dr."  &  Sm.  148;  Christian 

But  a  defendant  ought  not  to  be  required  to  v.  Taylor,  11  Sim.  401;  Bally  v.  Kenrick,  13 

obtain  information  so  as  to  meet  the  plaintiff's  Pri.  291;    Lockett  v.  Lockett,   L.  K.  4  Ch. 

wishes,  and  thereby  become  his  agent  to  pro-  Ap.  330. 

cure  te.-liniony.  Morris  v.  Parker.  3  John.  ^  Telford  v.  Ruskiii,  1  Dr.  &  Sm.  148; 
Ch.301.  In  Kittredge  r.  Claremont  Bank,  orr/f/cnr/o  Alsager  r.  Johnson,  4  Ves.  224.  If 
1  VVood.  &  M.  244,  \Voodbury  J.  said,  that  the  bill  requires  the  defendant  to  state  an 
the  officers,  answering  for  the  bank  sued,  if  account  between  the  parties,  the  account  so 
they  are  not  the  same  persons  who  were  in  stated  is  responsive  to  the  bill.  Bellows  v. 
office  at  the  time  of  the  transaction  inquired  Stone,  18  N.  II.  465.  Where  a  defendant, 
about,  ought  to  go  not  only  to  the  records,  having  stated  an  accoimt  in  his  answer,  dies 
'liooks,  and  files,  for  infcjrmation,  but  to  the  during  the  pendency  of  the  suit,  and  the  mat- 
former  officers,  if  living,  and  ascertain,  as  ters  involved  in  the  account  are  of  long  stand- 
iiear  as  may  be,  the  truth  of  the  matters  ing,  if  there  is  evidence  tending  to  su])port 
about  which  they  are  interrogated.  the  account,  the  Court  mav  direct  that  the 

■-  White  r.  Williams,  8  Ves.  193,  194.     A  account  be  taken  as  prima  facie  evidence, 

•partner  bound  to  account,  must  give  a  clear,  irrespective   of    the   question   whether   it   is 

distinct,    and    intelligible    statement   of    the  responsive  to  the  bill.     Bellows  v.  Stone,  uhi 

results  of  the  business,  referring  also  to  pAr-  sup. ;  Chalmer  v.  Bradley,  1  J.  &;  W.  65. 
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rial  for  the  defendant  to  answer,  he  must  speak  directly  and  with- 
out evasion ;  ^  and  any  interrogatory  not  intended  to  be  admitted, 
ought  to  be  traversed  with  accuracy.'^  Where  a  fact  is  alleged,  with 
divers  circumstances,  the  defendant  must  not  deny  or  traverse  it  lit- 
erally, as  it  is  alleged  in  the  bill ;  but  must  answer  the  point  of  sub- 
stance, positively  and  certainly  ;  ^  thus,  if  a  defcnidant  is  interrogated 
whether  he  has  in  his  possession,  custod}',  or  power  books,  papers,  or 
writings,  a  statement  in  his  answer  that  there  are  certain  books,  papers, 
or  writings  in  the  West  Indies,  the  particulars  of  which  he  is  unable  to 
set  forth,  without  any  answer  as  to  the  fact  whether  the^^  are  in  the 
defendant's  possession,  custod}',  or  power,  will  be  insufficient :  for  If 
the  defendant  admits  the  books  and  writings  to  be  in  his  possession, 
custody,  or  power,  the  plaintiff  may  call  upon  the  defendant  to  produce 
them  ;  which  the  Court  will  order  within  a  reasonable  time.*  The  refer- 
ence in  the  answer  must  describe  the  books  or  documents  with  such 
accuracy  as  to  enable  the  plaintiff  to  move  for  their  production :  other- 
wise, the  answer  will  be  open  to  exceptions  for  insulllciency.'' 

Where  a  defendant  stated  in  his  answer  that  he  had  not  certain 
books,  papers,  and  writings  in  his  possession,  custody,  or  power, 
because  they  were  coming  over  to  this  countr}-.  Lord  Eldon  held,  that 
they  were  in  his  power,  and  that  the  defendant  ought  to  have  so  stated 
in  his  answer.®  Where  books,  papers,  or  writings  are  in  the  custody 
or  hands  of  the  defendant's  solicitor,  they  are  considered  to  be  in  the 
defendant's  own  custody  or  power,  and  should  be  stated  to  be  so  in  his 
answer. 

If  a  defendant  is  called  upon  to  set  out  a  deed  or  other  instrument, 
in  the  words  and  figuics  thereof,  he  should  do  so,  or  give  some  reason 
for  not  compl^'ing  with  the  requisition  : '  he  may,  however,  avoid  this 
by  admitting  that  he  has  the  deed  or  instrument  in  his  possession,  and 
offering  to  give  the  plaintiff  a  copy  of  it.^  Where  a  defendant  sets  out 
any  deed  or  other  instrument  in  his  answer,  whether  in  hccc  verba ^  or  by 
way  of  recital,  it  is  alwaN's  a  proper  precaution  to  crave  leave 
to  refer  to  it:  as,  by  so  doing,  *  the  defendant  makes  it  a  part  *726 
of  his  answer,  and  relieves  himself  from  any  charge  in  case  it 
should  be  erroneously  set  out.^ 

If  the  defendant  deny  a  fact,  he  must  traverse  or  deny  it  directly, 
and  not  by  way  of  negative  pregnant'^  as,  for  example,  where  he  is 

1  lA.  Red.  303.  *'  Farqnharson  v.  Balfour,  uhi  sup. 

2  Patrick  v.  Ulackwcll,  17  Jur.  803,  V.  C.  "^  Wyatf  s  P.  R.  204.  As  to  tlie  case.^  ia 
W. ;  Earp  v.  Lloyd,  4  K.  &  J.  58.  wliicli  it  niav  be  prudent  to  set  out  documents 

3  Ord.   XV.  2;    Ld.   Red.   301);    Rally  v.  in  lute  verba,  see '(«?<■,  p.  363. 
Kenrick,  13  Pri.  2U1;    Tipping  v.  Clarke,  2  «  Harr.  by  Xewl.  18."). 

Hare,  383,  390.  ^  See  New  r.  Ranio,  3  Sandf.  Ch.  191. 

4  Farquharson  v.  Balfour,  T.  &  R.  190.  2  Hjgh  v.  Batto.  10  Verfjer.  38.-);  Roliinson 
6  Innian  v.  Whitley,  4  Beay.  548;  Phelps       v.  Woodgate,  3  Edw.  Ch.  422;  Kiii^'  v.  Kay, 

V.  Oliye,  ib.  549  n.,  where  Lord  Cottenhani  11   Paif;e,  235;  Walker  v.  Walker,  3  Kelly, 

M.  R.  refused   to  order  production  of  docu-  302;    Woods   t'.   Morrcll,    1   .(ohu.   Ch.   103^ 

ments  described  as   "a    bundle   of    papers  Morris  i'.  Barker,  3  .loliii.  C"h.  2:)7;  Smith  r. 

marked  G."  Lasher,  5  John.  Ch.  247;  Pettit  r.  Candler, 
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inteiTOgated  whether  he  has  received  a  sum  of  money,  he  must  deny  or 
traverse  that  he  has  received  that  sum,  or  any  part  thereof,  or  else  set 
forth  what  part  he  has  received.^ 

Where  the  defendant  is  interrogated  as  to  particular  circumstances, 
a  general  denial  must  be  accompanied  b}'  an  answer  as  to  such  circum- 
stances :  *  for  although  it  is  true  that  the  general  answer  may  include 
in  it  an  answer  to  the  particular  inquiry,  yet  such  a  mode  of  answering 
might,  in  some  cases,  be  resorted  to,  in  order  to  escape  from  a  material 
discover}' ;  ^  and,  therefore,  a  general  denial  is  not  enough,  but  there 
must  be  an  answer  to  sifting  inquiries  upon  the  general  question.® 
The  advantage  of  this  rule  is  strongly  illustrated  b}'^  the  circumstance 
referred  to  in  Hibberl  v.  DurantJ  In  that  case,  the  defendant  was 
interrogated  whether  he  had  not  received  certain  sums  of  mone}',  speci- 
fied in  the  bill,  in  the  character  of  a  ship's  husband ;  in  his  answer, 
he  swore  that  he  had  not  received  any  sums  of  mone}'  whatever,  except 
those  set  forth  in  the  schedule  to  his  answer,  in  which  schedule  the 
sums  specified  in  the  bill  were  not  comprised,  but  he  did  not  other- 
wise answer  the  interrogatory.  On  the  question  of  the  sufficiency  of 
the  answer.  Lord  Thurlow  said,  that  a  man  could  not  deny,  generally, 
particular  charges  which  tended  to  falsify  such  general  denial,  and, 
therefore,  held  the  answer  insufficient ;  and  it  appears  by  a  note  of  the 
reporter,  that  it  turned  out  in  point  of  fact,  that  the  defendant  after- 
wards recollected  the  receipt  of  the  particular  sums,  and  admitted  them 
by  his  farther  answer.  But,  although  the  Court  requires,  that  all  the 
particular  inquiries  should  be  answered,  as  well  as  the  general  ques- 
tion, it  will  be  no  objection  to  the  answer  to  the  particular  interroga- 
tor}', that  the  defendant  has  not  answered  it  so  particularly 
*727  *  as  to  meet  it  in  all  its  terms,  provided  it  is,  with  reference  to 
the  object  of  the  bill,  fairly  and  substantially  answered.^ 
It  is,  however,  the  general  practice,  where  the  defendant  is  required 
to  set  forth  a  general  account,  or  to  answer  as  to  moneys  received,  or 
documents  in  his  possession,  to  set  forth  the  account  or  list  of  the 
gums,  or  documents,  in  one  or  more  schedules  annexed  to  the  answer, 

8  Wend.  618  ;  Thompson  v.  Mills,  4  Ired.  Eq.  bill,  without  specifying  the  facts  upon  which 

390.    An  answer  to  an  interrogatory  must  be  it  is  founded,  is  suiticient.     Cowles  v.  Carter, 

positive  and  direct,  and  not  argumentative.  4  Ired.  Eq.  (N.  C.)  105. 
New  England  Bank  v.  Lewis,  8  Pick.  11.3,  5  Wharton  v.  Wharton,   1  S.  &  S.  235; 

119;  Manning!'.  Manning,  8  Ala.  1-38.  Tipping  v.  Clarke,  2  Hare,  383,  389;    Duke 

[A  denial    in  an  answer  that  defendant  of  Brunswick  v.  Duke  of  Cambridge,  12  Beav. 

"delivered"  a  specified  deed  goes  for  noth-  281 ;  Jodrell  v.  Slaney,  10  Beav.  225;  Patrick 

ing  if  the  answer  admit  facts  and  circum-  v.  Blackwell,  17  Jur.  803,  V.  C.  W.;  Earn  v. 

stances  which  do  in  law  constitute  deliverv.  I>loyd,  4  K.  &  J.  58;  see  also  Anon.,  2  1 .  & 

Adams  v.  Adams,  21  Wall.  185.     So,  of  an  C.  Ex.  310;    Bridgewater  v.  De  Wiuton,  9 

averment  in  a  bill  that  a  deed  was  not  de-  Jur.  N.  S.  1270;  12  W.  K.  40,  V.  C  K. 
livered  to  and  accepted  by  a  married  woman,  6  i>er  Lord  Eldon,  in  Mouutford  v.  Taylor, 

the  bill  showing  on  its  face  tliat  the  married  6  Ves.  792. 

woman  had   in  fact  acted   under  the  deed.  ^  Cited  in  Prout  v.  Underwood,  2  Cox, 

Niehol  V.  County  of  Davidson,  3  Tenn.  Ch.  135;  Hepburn  v.  Durand,  1  Bro.  C.  C.  503; 

647.]  "  Ld.  Red.  310. 

8  Ord.  XV.  2.  1  Bully  v.  Kenrick,  13  Pri.  291;  see  also 

*  Storv  Eq.  PI.  §  8.52,  note.   But  a  general  Reade  v.  Woodrooffe,  24  Beav.  421 ;  [Lockett 

answer  of  denial  to  a  general  allegation  in  a  v.  Lockett,  L.  R.  4  Ch.  App.  336]. 

694 


GENERAL  NATURE  OF  ANSWERS.  •728 

which  the  defendant  pra^-s  may  be  taken  as  part  of  his  answer ;  and 
such  practice  is  very  convenient,  and  in  many  cases  indisijensabic. 
The  defendant  must,  however,  be  careful  to  avoid  any  inconsistency 
between  the  bod}-  of  the  answer  and  the  schedule  :  for  if  there  is  any, 
the  answer  will  be  insuflicient,  and  the  defendant  may  be  required  to  put 
in  a  further  answer.'-  The  defeuthint  nuiy  also  resort  to  a  sehechile  for 
the  purpose  of  showing  the  nature  of  his  own  case,  or  of  strengtliening 
it :  even  though  there  is  nothing  in  the  interrogatories  which  may  ren- 
der a  schedule  necessary.^ 

In  general,  a  defendant  must  be  careful  not  to  frame  his  schedule  in 
a  manner  which  may  be  burdensome  and  oppressive  to  the  plainlilF: 
otherwise,  it  will  be  considered  impertinent.'*  Thus,  where  a  bill  was 
filed  for  an  account,  containing  the  following  interrogatory,  "whether 
any  and  what  sum  of  monc}'  was  due  from  the  house  of  A.  to  the  house 
of  B.,  and  how  the  defendant  made  out  the  same?"  and  the  defendant, 
b3-'his  answer,  set  forth  a  long  schedule,  containing  an  account  of  all 
dealings  and  transactions  between  the  two  houses,  the  answer  was 
held  to  be  impertinent,  and  the  Court  said  the  defendant  ought  merely 
to  have  answered,  that  such  a  sum  was  due,  and  that  it  was  due  upon 
the  balance  of  an  account.*  In  the  last  case,  although  there  was  an 
inquiry  how  the  defendant  made  out  that  there  was  a  balance,  there 
were  no  particular  inquiries  in  the  bill  as  to  the  items,  constituting  the 
account,  from  which  the  defendant  made  out  that  there  was  a  balance 
due  to  him ;  and  even  where  there  has  been  such  an  inquiry,  the  Court 
has  gone  the  length  of  saying,  that  a  schedule  containing  such  items 
will  be  impertinent,  if  the  items  are  set  out  with  a  minuteness  not  called 
for  b}'  the  nature  of  the  case.  Thus,  where  the  bill  called  upon  a  de- 
fendant to  set  forth  an  account  of  all  and  every  the  quantities  of  ore, 
metals,  and  minerals  dug  in  particular  mines,  and  the  full  value  thereof, 
and  the  costs  and  expenses  of  working  the  mines,  and  the  clear  prof- 
its made  thereb}^  and  the  defendant  put  in  a  schedule  to  his 
*  answer,  comprising  3431  folios,  wherein  were  set  forth  all  the  *728 
particular  items  of  every  tradesman's  bill  connected  with  the 
mines,  the  Court  held  the  schedule  to  be  impertinent.*  In  like  man- 
ner, it  seems  that  in  the  case  of  an  executor  called  upon  to  account  for 
his  disbursements,  it  is  not  necessary  to  set  out  every  separate  item.* 

2  Bridrcewater  v.  De  Winton,  9  Jur.  N.  answer;  but  he  may  deposit  them  in  Court, 

S.  1270:  12  \V.  R.  40,  V.  C.  K.  and  tlien  make  them  part  of  his  answer  as 

8  Parker  r.  Fairlie,  T.  &  R.  362;  1  S.  &  so  deposited.   Attornev-General  v.  Edmunda, 

S.  295;  Lowe  v.  Williams,  2  S.  &  S.  574,  15  VV.  K.  1-38.] 

576;  Story  Kq.  PI.  §  850,  and  notes.     As  to  ■*  As  to  imperv.i.ence,  see  ante,  p.  326. 

the  production  of  documents  and  papers,  and  ^  French  v.  Jacko,  1  Mer.  357,  n. 

the  proper  mode  of  discovery  as  tQ  them,  see  i  Norway  r.  Howe,  1  Mer.  347,  356;  see 

Storv  F:q.  PI.  §§  858-860  a.  al.so  M' Morris  v.  Elliot,  8  Pri.  674;  Slack  v. 

[If  the  answer  does  not  refer  to  the  sched-  Evans,  7  Pri.  278,  n. ;  Alsa},'er  v.  Johnson,  4 

ule  as  forming  part  of  it,   it  will  be  insuffi-  Ves.  217,  225;  Bvde  v.  Masterman.  C.  &  P. 

cient.     Holders  v.  Saunders,  3  N.  R.  59.     A  26-5,  272;  5  Jur.  643;  Marshall  v.   Mellersh, 

defendant  will  not,  however,  be  permitted  to  6  Reav.  558;  Tench  v.  Cheese,  1  Beav.  571, 

refer  to  printed  hooks  of  account,  and  par-  574;  3  .lur.  768. 
liamentary  blue  books,  as  schedules  to  his  2  Norway  v.  Rowe,  ubi  sup. 
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It  is  difficult,  however,  to  point  out  any  precise  rules  with  regard  to 
what  will  be  considered  impertinent  in  a  schedule  ;  much  must  depend 
upon  the  nature  of  each  case,  and  the  purposes  for  which  the  dis- 
covery- is  required.  The  cases  above  referred  to,  and  the  others  which 
may  be  found  in  the  books  show,  however,  that  even  though  the 
plaintiff,  by  the  minuteness  of  his  inquiries,  in  some  measure  affords  an 
excuse  for  the  defendant  setting  forth  a  long  and  burdensome  schedule, 
the  Court  will  not,  unless  in  instances  in  which,  from  the  nature  of  the 
case,  great  minuteness  is  required,  permit  a  defendant  to  load  the 
record  with  useless  and  impertinent  matter,  even  though  the  introduc- 
tion of  such  matter  might  be  justified  by  the  terms  of  the  interrogato- 
ries. On  the  other  hand,  it  is  to  be  observed,  that  the  Court  will  not, 
where  the  defendant,  in  complying  with  the  requisitions  in  the  bill,  has 
bond  fide  given  the  information  required,  though  in  a  manner  rather 
more  prolix  than  might  perhaps  be  necessary,  consider  the  answer  as 
impertinent :  for,  although  prolixity  sometimes  amounts  to  imperti- 
nence,^ whether  the  Court  will  deal  with  it  as  such  depends  verj-  much 

upon  the  degree  in  which  it  occurs.* 
*729         *In  answering  an  amended  bill,  the  defendant,  if  he  has  an- 
swered the  original  bill,  should  answer  those  matters  only  which 


8  Slack  V.  Evans,  nhl  sup. 

*  Gompertz  v.  Best,  1  Y.  &  C.  Ex.  114, 
117.  As  to  impertinence  in  an  answer,  see 
Story  Eq.  PL  §  86''i.  Impertinence  in  plead- 
ing consists  in  setting  forth  what  is  not  neces- 
gary  to  be  set  forth  ;  as  stuffing  the  pleadings 
with  useless  recitals  and  long  digressions 
about  immaterial  matters.  Hood  v.  Inman, 
4  John.  Ch.  437.  It  was  said  by  Mr.  Chan- 
cellor Kent,  in  Woods  v.  Morrell,  1  John. 
Ch.  103,  that,  perhaps  the  best  rule  to  ascer- 
tain whether  matter  be  impertinent,  is  to  see 
whether  the  subject  of  the  allegation  could 
be  put  in  issue,  or  be  given  in  evidence  be- 
tween the  parties.  [See  Spaulding  f.  Far- 
well,  62  Me.  319,  where  the  rule  was  applied 
to  an  averment  in  an  answer  of  a  counter 
claim  not  connected  with  the  transaction  set 
forth  in  the  bill,  which  was  by  tenants  in 
common  for  an  account  of  the  earnings  of  a 
vessel.  See  also  Mrzena  v.  Brucker,  3  Tenn. 
Ch.  161.]  Where  in  the  answer  to  a  bill  in 
Equity,  an  allegation  was  made  impeaching 
the  h(}nit  _fides,  and  validity  of  a  codicil  to 
a  will,  which  had  been  already  approved 
and  allowed  by  a  Court  having  competent 
and  exclusive  jurisdiction  over  the  probate 
thereof,  it  was  ordered  that  the  allegation  be 
expunged  as  being  impertinent  and  imma- 
terial. Langdon  r.  Goddard.  3  Story,  13. 
In  reference  to  the  above  allegation,  Mr. 
Justice  Story  said,  "  It  is  not  a  matter  which 
can  be  tiled  in  controversy,  or  admitted  to 
proof."  3  Stor}',  23.  If  the  matter  of  an 
answer  is  relevant,  that  is,  if  it  can  have 
an}'  influence  whatever  in  the  decision  of 
the  suit,  either  as  to  the  subject-matter  of 
the  controversy,  the  particular  relief  to  be 
given,  or  as  to  the  cost,  it  is  not  impertinent. 
Vau  Keusselaer  v.  Brite,  4  Paige,  174;  Wood 


V.  Mann,  1  Sumner,  579 ;  Price  v.  Tyson,  3 
Bland,  392.  Long  recitals,  stories,  conver- 
sations and  insinuations  tending  to  scandal, 
are  impertinent.  Woods  v.  Morrell,  1  John. 
Ch.  103;  Langdon  v.  Goddard,  3  Story,  13. 
A  short  sentence  is  said  not  to  be  imperti- 
nent, although  it  contains  no  fact  or  ma- 
terial matter,  and  may  be  inserted  in  an 
answer  only  from  abundant  caution.  A 
statement  in  an  answer  introduced  to  show 
the  temper  with  which  a  bill  is  filed,  and  the 
offensive  course  pursued  by  the  plaintiff,  is 
not  impertinent ;  it  may  have  an  effect  on  the 
costs.  Whatever  is  called  for  by  the  bill  or 
will  be  material  to  the  defence, "with  refer- 
ence to  the  order  or  decree  that  mav  be 
made,  is  proper  to  be  retained  in  an  answer. 
Desplaces  v.  (ioris,  1  Edw.  Ch.  350;  Mon- 
rov  V.  Monrov,  ib.  383;  Bally  v.  Williams,  1 
M'Clcl.  &  Y."334. 

An  exception  to  an  answer  for  imperti- 
nence will  be  overruled,  if  the  expunging  of 
the  matter  excepted  to  will  leave  the  residue 
of  the  clause,  which  is  not  covered  by  the 
excejition,  either  false  or  wholly  unintelligi- 
ble. M'Intyre  i'.  Trustees  of  Uiiion  College, 
6  Paige,  240.  The  plaintiff  cannot  except  to 
a  part  of  the  defendant's  answer  as  imperti- 
nent, which  refers  to  and  explains  the  moan- 
ing of  a  schedule  annexed  to  such  answer, 
without  also  excepting  to  the  schedule  itself 
as  impertinent.  I/jid.  If  a  bill  against  ex- 
ecutors calls  specifically  and  particularly  for 
accounts  in  all  their  various  details,  a  Very 
voluminous  schedule,  containing  a  copy  from 
the  books  of  account,  specifying  each  item 
of  debt  and  credit,  will  not  "be  imi^ertinent, 
Scuddcr  I'.  Bogert.  1  Edw.  Ch.  372.  If  the 
plaintiff  put  impertinent  questions,  he  miLst 
take  the  answer  to  them,  though  it  be  ioi 
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have  been  introduced  by  the  amendments.  In  fact  tlie  answer  to  an 
amended  bill  constitutes,  together  with  the  answer  to  the  orio-inal  bill, 
but  one  record ;  ^  in  the  same  manner  as  an  original  and  an  amended 
bill ;  hence,  it  is  impertinent  to  rei)eat,  in  the  answer  to  tlu-  amended 
bill,  what  appears  upon  the  answer  to  the  original  bill,  unless  by  tlie 
repetition  the  defence  is  materially  varied.^ 


Section  II.  —  Form  of  Answers. 

Two  or  more  persons  may  join  in  the  same  answer  ;  aud  where  their 
interests  are  the  same,  and  they  appear  by  the  same  solicitor,  they  ought 
to  do  so.*  The  Court  will  not,  however,  before  the  hearing,  and  at  a 
time  when  it  cannot  be  known  how  the  defence  should  be  conducted, 
visit  the  defendants  with  costs  as  a  penalt}-  for  not  joining  in  their 
answer ;  and  it  is  only  at  the  hearing,  when  all  danger  of  preju- 
dice to  the  parties  is  over,  that  the  Court  *  will  make  any  order  *730 
upon  the  subject.^  Where  the  same  solicitor  has  been  employed 
for  two  or  more  defendants,  and  separate  answers  have  been  filed,  or 
other  proceedings  had  by  or  for  two  or  more  of  such  defendants  sepa- 
ratel}-,  the  Taxing  Master  will  consider,  in  the  taxation  of  such  soUci- 
tor's  bill  of  costs,  either  between  party  and  party,  or  between  solicitor 
and  client,  whether  such  separate  answers  or  other  proceedings  were 
necessary  or  proper ;  and  if  he  is  of  opinion  that  any  part  of  the  costs 
occasioned  thereby  has  been  unnecessarily  or  improperly  incurred,  the 

pertinent.  Woods  v.. Morrell,  1  John.  Ch.  103.  Eq.  PI.  §  862;  Jolly  v.  Carter,  2  Edw.  Ch. 

^So  of  matter  responsive  to  irrelevant  matter  20!).     Separate   exceptions  to  the  same  an.. 

in  the  complaint.  Mclntyre  u.  Ogden,  24  N.  Y.  swer,  one  for  scandal  and  the  other  for  ira- 

Sup.Ct.604.    See,  however,  Langdon  ».  Pick-  pertinence,  will  not  he  allowed;  as  nothing 

ering,  19  Me.  214.]    Copies  of  receipts  taken  in  a  pleading  can  he  considered  as  scandal- 

by   the    defendant    for    moneys    paid    and  oiis  which  is  not  also  iin))ertinent.    JPIntyro 

charged  in  account  and  making  an  immense  v.  Trustees  of  Union  College,  G  Paige,  240. 

schedule    to    an    answer,    are    impertinent.  [See  infra,  759.] 

Scudder  v.   Bogert,   1  Edw.  Ch.  372.     Aa  i  Ld.  Red.  318  ;   Hildyard  v.  Cressy,  3 

executor  in  setting  forth  in  his  answer  the  Atk.  .303. 

account  and   inventory  of  the  estate  which  2  Smith  v.  Serle,  14  Ves.  415. 

came  to  his  hands,  should  not  add  copies  of  •    8  Where  two  defendants  answer  jointly, 

the  appraiser's  and  executor's  oaths,  and  of  and  one  speaks  positively  for  himself,   tfie 

the  surrogate'scertificate.  Such  matter  will  he  other  may,  in  cases  where  he  is  not  charged 

impertinent.   .Tolly  v.  ('arter,  2  Kdw.  Ch.  209.  with   any  thing  upon   his  own   knowledge, 

An  exception  for  impertinence   must  be  say  that  "he  perused  the  answer  and  believes 

supported  in  toto,  or  it  will  fail  altogether.  it  to  be  true;  but  it  is  otherwise  where  the 

Wagstaff  v.    Bryan,    1  R.    &   M.  30;  Tench  defendant  answers  separately.     1  Har.  185, 

V.  Cheese,  1  Beav.  571 ;  Van  Rensselaer  v.  ed.  Newl.     A  defendant  may  sufKciently  an- 

Brice,  4  Paige,  174.  swer  by  adopting  the  answer  of  his  co-de*fend- 

When  an  exception  was  taken  to  the  juris-  ant.  Binney's  ("'ase,  2  Bland,  99 ;  Wartield  v. 
diction,  in  the  answer,  it  was  properly  struck  Banks,  11  Gill  &  J.  98.  But  an  answer  sim- 
out,  on  reference  to  a  Master,  for  imperti-  ply  averring  that  the  facts  stated  in  a  paper 
nence.  Wood  i;.  Mann,  1  Sumner,  579;  but  purporting  to  be  the  answer  of  another  de- 
see  Teague  v.  Dendy,  2  M'Cord  Ch.  207,  210.  fendant  in  the  cause,  "are  substantially  cor- 
As  to  impertinence,  see  further,  Story  Eq.  rect  as  far  as  tliese  defendants  are  concerned," 
PI.  §  863;  Jolly  t".  Carter,  2  Edw.  Ch.  209;  is  formally  and  substantially  defective.  Carr 
Somers  v.  Torrey,  5  Paige,  54.  As  to  scandal  v.  Weld,  3  C.  E.  Green  (N.  J. ),  41. 
in  an  answer,  see  Story  Eq.  PI.  §§  801,  802.  i  V'ansandau  t'.  Moore,  1  Russ.  441,  454; 
As  in  a  bill,  so  in  an  answer,  nothing  rel-  2  S.  &  S.  509,  512:  and  see  Woods  i'.  Woods, 
evant  can   be   deemed    scandalous.      Story  5  Hare,  230;  Story  Eq.  PI.  §  8G9. 
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same  will  be  disallowed.^  No  general  rule  can  be  laid  down,  determin- 
ing when  defendants,  appearing  by  the  same  solicitor,  may  sever  in 
their  defence ;  ^  practicalh',  the  Taxing  Master  has  to  exercise  his 
discretion  in  each  particular  case. 

"Where  defendants  have  a  joint  interest  only,  the}'  will  not,  in  general, 
be  allowed  to  sever  in  their  defence  ;  and  there  are  many  cases  where 
onl}-  one  set  of  costs  has  been  allowed  by  the  Court  to  two  defendants, 
whose  interest  was  so  far  joint  as  to  have  made  a  severance  of  their 
defence  nnnecessarj*.  Thus,  trustees  will  not,  in  general,  be  allowed 
costs  consequent  upon  their  separate  defences,  unless  some  of  them 
have  a  beneficial  interest,  or  there  is  some  special  reason  for  theii'  sev- 
erance.* So,  trustees  and  cestui  que  trusts,  if  they  have  no  conflicting 
interests,  wUl,  in  general,  be  only  allowed  one  set  of  costs. ^  The  same 
principle  applies,  as  between  a  husband  and  his  wife,®  a  bankrupt  and 
his  assignees,®  and,  in  an  administration  suit,  between  an  assignor  and 
his  assignee. '^  The  severance  wUl,  however,  be  justifiable  where  the 
suit  is  against  two  trustees,  one  of  whom  only  is  charged  with  a  breach 
of  trust ;  ^  and,  in  some  cases,  where  they  reside  at  a  distance  from 
each  other.  ^ 

Where  onh'  one  set  of  costs  is  allowed,  the  Court  does  not,  gener- 
ally, declare  to  whom  it  is  to  be  given ;  "  but  where  one  trustee 
*731  *  only,  in  obedience  to  an  order,  paid  a  sum  of  money  into  Court, 
he  was  held  entitled  to  the  whole  of  the  costs. -^ 

If  the  defendants  are  permitted  to  sever,  the}'  will  be  allowed  the 
costs  of  separate  counsel,  though  they  take  the  same  line  of  defence.^ 

An  answer  must  now  be  divided  into  paragraphs,  numbered  consecu- 
tively, each  paragraph  containing,  as  nearl}'  as  may  be,  a  separate  and 
distinct  statement  or  allegation.^  It  must  not  refer  to  another  docu- 
ment, not  on  the  files  of  the  Court,  as  containing  the  statement  of  the 
defendant's  case.* 


2  Ord.  XL.  12;  Woods  v.  Woods,  5  Hare, 
229,  2-31.  By  the  62d  Equity  Rule  of  the 
United  States  Courts,  it  is  provided,  that  in 
such  a  case  "costs  shall  not  be  allowed  for 
such  separate  answers  or  other  proceedings, 
unless  a  Master,  upon  reference  to  him. 
shall  certify,  that  such  separate  answers  and 
other  proceedings  were  necessary  or  proper, 
and  ought  not  to  have  been  joined  together." 

3  Greed V  r.  Lavender,  11  Beav.  417,  420; 
Remnant  v'.  Hood  (No.  2),  27  Beav.  61-3. 

4  Gaunt  f.  Tavlor,  2  Beav.  346 :  4  .Tur. 
166;  Dudgeon  v.  Corley,  4  Dr.  &:  War.  1.58; 
Tarbuck  v.  Woodcock.  3  Beav.  289 ;  Hodson 
V.  Cash,  1  .Jur.  N.  S.  864,  V.  C.  W. ;  Course 
V.  Humphrey,  26  Beav.  402;  5  Jur.  N.  S. 
615;  Prince  "r.  Hine,  27  Beav.  34.5;  Attor- 
ney-General V.  Wyville,  28  Beav.  464:  and 
see  Morgan  &  Davey,  87 ;  and  post,  Chap. 
XXX  [.,  §  2,  Costs. 

5  Woods  V.  Woods,  ubi  sup. ;  Farr  v. 
Sheriffe,  4  Hare,  528;  10  Jur.  630;  Remnant 
r.  Hood,  xibi  sup. 


6  Garev  v.  Whittingham,  5  Beav.  268, 
270;  6  Jur.  545. 

"  Remnant  v.  Hood  (No.  2),  27  Beav.  G13; 
Greedv  v.  Lavender,  11  Beav.  417,  420. 

8  Webb  V.  Webb,  16  Sim.  55. 

9  Aldridge  v.  Westbrook,  4  Beav.  212; 
Wiles  r.  Cooper,  9  Beav.  2j8;  Commins  v. 
Browntield,  3  Jur.  N.  S.  657.  V.  C.  W. 

w  Course  v.  Humphrey,  26  Beav.  402:  5 
Jur.  N.  S.  615;  Attornev-Geueral  v.  Wyville, 
28  Beav.  464. 

1  Prince  v.  Hine,  27  Beav.  345;  and  see 
Morgan  &  Davev,  87,  88. 

2  Bainbrigge"  v.  Moss,  3  Jur.  N.  S.  107,  V. 
C.  W. 

3  15  &  16  Vic.  c.  86,  §  14;  Ord.  XV.  1; 
see  forms  of  answers  in  Vol.  IlL 

"•  Falkland  Islands  Corapanv  v.  Lafone,  3 
K.  &  J.  267;  [Wells  v.  Stratton,  1  Tenn.  Ch. 
328.  Documents  previously  deposited  in 
Court  in  the  cause  may,  however,  be  made 
part  of  the  answer  by  referring  to  them  as  so 
deposited.  Attorney-General  v.  Edmunds, 
15  \y.  R.  138.] 
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An  answer  must  be  intituled  in  the  cause,  so  as  to  agree  with  the 
names  of  the  parties  as  they  appear  in  the  bill,  at  the  time  the  answer 
is  filed. ^  A  defendant  may  not  correct  or  alter  the  names  of  Uic  parties 
as  they  appear  in  the  bill ;  if  there  is  a  mistake  in  his  own  name,  he 
must  correct  it  in  the  part  following  the  title  of  the  cause,  llms : 
"The  answer  of  John  Jones  (in  the  bill  by  mistake  called  William 
Jones)."" 

An  answer  is  headed:  "The  answer  of  A.  B.,  one  of  the  above- 
named  defendants,  to  the  bill  of  complaint  of  the  above-named  plain- 
tiff." If  the  bill  has  been  amended  after  answer,  the  heading  states 
that  the  answer  is  "to  the  amended  bill  of  complaint  of  the  above- 
named  i)laintiff." ''  If  two  or  more  defendants  join  in  the  same  answer, 
it  is  headed  :  "  The  joint  and  several  answer  ;  "  but  if  it  be  the  answer 
of  a  man  and  his  wife,  it  is  headed  "  The  joint  answer."  If  a  female 
defendant  has  married  since  the  filing  of  the  bill,  but  l)efore  answering, 
she  must  either  obtain  an  order  for  leave  to  answer  separately,  or 
answer  jointly  with  her  husband,  who,  although  not  named  on  the 
record  as  a  defendant,  may  join  in  the  answer :  in  which  case,  the 
answer  should  be  headed  "  The  answer  of  A.  B.  and  C.  his  wife,  lately 
and  in  the  bill  called  C.  D.,  spinster  (or  widow,  as  the  case  may  be)." ' 
The  answer  of  an  infant,  or  other  person  answering  by  guardian,  or  of 
an  idiot  or  lunatic  answering  b}-  his  committee,  is  so  headed.^ 

Any  defect  occurring  in  the  heading  of  an  answer,  so  that  it  does  not 
appear  distinctly  whose  answer  it  is,  or  to  what  bill  it  is  an  answer,  is 
a  ground  for  taking  it  off  the  file  for  irregularit}'.  Thus,  where  an 
answer  was  intituled  "  the  joint  and  several  answer  of  A.  B.  and  C.  D., 
defendants,  E.  F.  and  G.  H.,  complainants,"  omitting  the  words, 
"  to  the  bill  of  complaint  of,"  it  was,  on  motion,  *  ordered  to  be  *732 
taken  off  the  file  for  irregularity.^  So  also,  where  the  plaintiff 
•was  misnamed  in  the  heading,  an  order  was  made  to  take  the  answer 
off  the  file,  and  for  process  of  contempt  to  issue ;  ^  and  so,  where 
the  bill  was  filed  by  six  persons,  and  the  document  filed  purported  to  be 
an  answer  to  the  bill  of  five  only,  the  answer  was  ordered  to  be  taken 
off  the  file.^  K,  however,  it  is  clear  to  whose  bill  it  is  intended  to  be 
an  answer,  this  course  will  not  now  be  followed.*  The  notice  of  motion, 
in  such  a  case, 'should  not  describe  the  document  as  the  answer  of 
A.  B.,  (fee,  but  as  a  certain  paper  writing,  purporting  to  be  the  answer.* 
An  answer  with  a  defect  of  this  sort  in  the  title  is,  in  fact,  a  uuUity, 

6  Braithwaite's  Pr.  44.  tel,  5  Jur.  1194;  Upton  r.   Sowten,  12  Sim. 

6  Ibid  ;   Attorney-General   v.   Worcester  45;  S.  C.  nom.  Upton  r.  Lowten.  5  Jur.  818. 

Corporation,  1  C.  P."  Coop.  t.  Cott.  18.  3  Coper.  Parr^-,  1  Mad.  83.  As  to  scandal 

''  Rigby  V.  Kigby,  9  Beav.  311,   313;  see  and. impertinence  in  the  heading  of  an  an- 

fomis  ill  Vol.  III.  swer,  see  Peck  r.  Peck,  Mos.  4.5. 

8  Braithwaite's  Pr.  46.  *  Kabbeth  v.  Squire,  10  Hare  Ap.  3.  [See 

9  For  forms  of  headings  of  answers,  see  Bowes  v.  Farrar,  L.  R.  14  Kq.  71,  where  cer- 
Vol.  III.  tain  words  of  the  prescribed  form  were  omit- 

1  Pieters  i'.  Thompson,  G.  Coop.  249.  ted.] 

2  Griflitlis  V.  Wood,  11  Ves.  62;  Fry  t>.  *  See  11  Ves.  64.  For  form  of  notice  of 
Mantell,  4  Beav.  485 ;  S.  C.  nom.  Fry  r.  Mar-      motion,  see  Vol.  UI. 
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and  may  be  treated  as  such ;  and  although  a  defendant  may,  if  he 
pleases,  apply  to  the  Court  for  leave  to  tiike  the  answer  off  the  file  and 
re-swear  it,  it  is  not  necessary  that  he  should  do  so,  but  he  ma}'  leave 
the  answer  upon  the  file,  and  put  in  another.® 

Where  an  answer  has  been  prepared  for  five  defendants,  it  cannot  be 
received  as  the  answer  of  two  onl}' ; '  and  where  such  an  answer  had 
been  filed,  it  was,  upon  the  motion  of  the  plaintiff,  ordered  to  be  taken 
off  the  file.®  In  an  earUer  case,  however,  before  the  same  Judge,  where 
a  joint  and  several  answer  included  in  the  title  the  names  of  persons 
who  refused  to  join  in  it,  the  answer  was  ordered  to  be  received  as  the 
answer  of  those  defendants  who  had  sworn  to  it,  without  striking  out 
the  names  of  those  who  had  not.®  And  an  answer,  which  had  been 
prepared  as  the  answer  of  several  defendants,  but  only  sworn  to  by 
some  of  them,  ma}',  by  special  order,  be  dii-ected  to  be  filed  as  the 
answer  of  those  defendants  onl}'  who  have  sworn  to  it ;  and  an  order 
may  be  subsequently  made,  that  a  defendant  who  has  not  sworn  to  it 
(he  being  out  of  the  jurisdiction  when  the  answer  was  filed)  be  sworn  to 
it  by  the  Record  and  Writ  Clerk,  without  the  answer  being  taken  off  the 
file,  and  that  such  answer,  when  so  sworn,  be  treated  as  the  joint  answer 
of  all  the  defendants  whose  answer  it  purports  to  be.^'' 
An  answer  must  be  signed  b}'  counsel ; "  and  no  counsel  is  to  sign 

any  answer  unless  he  has  perused  it ;  and  he  must  take  care 
*733     *  tliat  the  documents  are  not  unnecessarily  set  out  therein  in  hcec 

verba ;  but  that  so  much  of  them  only  as  is  pertinent  and  mate- 
rial is  set  out  or  stated,  or  that  the  substance  of  so  much  of  them  only 
as  is  pertinent  and  material  be  given,  as  counsel  may  deem  advisable ; 
and  that  no  scandalous  matter^  be  inserted  therein.^ 

The  signature  of  counsel  is  usualh'  put  to  the  draft  of  the  answer, 
and  thence  copied  on  to  the  engrossment  or  print ;  and  if  not  affixed 
either  to  one  or  the  other,  the  plaintiff  may  appl}',  by  motion,  with 
notice  to  the  defendant,  that  the  answer  may  be  taken  oflf  the  file  ;  ^  but 


6  Griffiths  V.  Wood,  uhi  sup. 

7  Harris  r.  James,  3  Bro.  C.  C.  399;  [Bin- 
nev's  case,  2  Bland,  90;  Cook  v.  Dews,  2 
Tenn.  Ch.  496-1 

8  Cooke  r.  Westall,  1  Mad.  265;  [Bailey 
Washing  Machine  Co.  f.  Young,  12  Blatchf. 
199,  but  with  leave  to  the  defendants  who  had 
signed  to  erase  the  names  of  the  others,  and 
file  the  answer  as  their  own  only.] 

9  Done  f.  Read,  2  V.  &  B."310.  [See  to 
the  same  effect.  Young  v.  Clarksville  Man. 
Co.,  12  C.  E.  Green,  67.] 

10  Lyons  r.  Read,  4  and  15  Nov.,  18-56, 
cited  Braithwaite's  Pr.  51.  52:  and  see  Hay- 
ward  r.  Roberts  (1857.  H.  152),  6  March, 
1858;  and  Lane  r.  Ix)ndon  Bank  of  Scotland 
(1864,  L.  128),  Ifi  March.  1865.  in  which  like 
orders  were  made;  the  latter  on  petition  of 
course,  bv  consent  of  the  plaintiff. 

11  Ord.  VHL  1:  Wall  v.  Stubbs,  2  V.  & 
B.  358;  Brown  r.  Bruce,  2  Mer.  1;  Bishop  v. 
Willis,  5  Bf-av.  83  n.;  but  see  Sears  v.  Hycr, 
1  Paige,  483.     There  is  no  objection  to  the 


same  counsel  signing  the  separate  answers  of 
co-defendants.  [The  signature  may  be  in  the 
firm  name  of  counsel.  Hampton  r.Codding- 
ton.  1  Stew.  Eq.  557.  And  the  signature  of 
a  solicitor  is  sufficient  in  New  Jersev.  Free- 
hold Mutual  Loan  Association  r.  brown,  1 
Stew.  Eq.  42.  In  Michigan.  Henrv  r.  Greg- 
orv,  29  Mich.  68.  In  Tennessee."  1  Hicks 
Mku.  Ch.  Pr.  46,  1-33.  In  Illinois.  Puterb. 
Ch.  Pr.  59,  601.  And  see  Hatch  v.  Eusta- 
phieve.  Clarke,  63.     Ante,  312,  n.  1.] 

1  As  to  scandal,  see  ante,  p.  346. 

2  Ord.  VIII.  2. 

8  See  Wall  f.  Stubbs,  nbi  sup.  A  party 
has  a  right  to  suppose,  that  the  pleading 
served  on  him  is  a  correct  copy  of  that  tiled; 
and  where  the  copy  of  an  answer  contains 
neither  the  signature  of  solicitor  or  counsel, 
nor  has  a  jural,  the  plaintiff  may  apply  to 
take  the  answer  off  the  tiles  for  irregularity. 
Littlejohu  v.  Munn,  3  P:\ige,  280.  Where 
the  answer  was  put  in  without  the  defend- 
ant's signature,  it  was  ordered  to  De  taken  oflE 
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the  Court  will  not  direct  such  a  course  to  be  adopted  where  the  interest 
of  the  plaintiff  may  be  prejudiced  by  the  proceeding.''  Where,  l)y  in- 
advertence, an  answer  has  been  sworn  or  filed  witi»out  the  name  of 
counsel  being  put  to  it,  and  the  plaintiff  has  not  served  a  notice  of  mo- 
tion to  take  the  answer  off  the  file  for  irregularity,  an  order  may  bo 
obtained,  on  motion  of  course,  or  on  petition  of  course  at  the  Rolls,  to 
amend  the  answer  by  adding  the  name.^ 

An  answer  must,  also,  be  signed  by  the  defendant  or  defendants 
putting  it  in,''  unless  an  order  has  been  obtiiined  to  take  it  without  sig- 
nature.'' Where  an  answer  is  put  in  by  guardian  or  committee,  the 
signature  of  such  guardian  or  committee  is  alone  required  ;  and  if  such 
guardian  is  also  a  defendant,  and  puts  in  an  answer  in  that  character 
as  well  as  in  that  of  guardian,  he  need  only  affix  his  signature  to  the 
answer  once.^  It  is  prudent,  though  not  essential,  to  sign  each  sheet 
of  the  answer.  Where  there  are  any  schedules,  each  schedule 
should  be  signed  also.^  If  the  answer  is  put  in  upon  *  oath,  the  *734 
signature  must  be  affixed,  or  acknowledged,  in  the  presence  of 
the  person  before  whom  it  is  sworn ;  ^  and  he  also  must  sign  each 
schedule,  as  well  as  the  jurat.^ 

Sometimes  the  Court  has,  under  special  circumstances,  directed  an 
answer  to  be  received,  though  it  has  not  been  signed  by  the  defendant; 
as,  where  a  defendant  went  abroad,  forgetting,  or  not  having  had  time, 
to  put  in  his  answer  ;  ^  and  where  a  defendant  had  gone  or  was  resident 
abroad,  and  had  given  a  general  power  of  attorney  to  defend  suits.* 
"Where  an  answer  was  put  in  under  the  authoritj'  of  a  power  of  attorney, 
the  Court  thought  it  better  to  take  the  answer  without  any  signature, 
than  that  the  person  to  whom  the  power  is  given  should  sign  it  in  the 

the  files  for  irregularity.     Deuison  v.  Bass-  Paige,    421;    Collard  v.   Smith,   2    Beaslev 

ford,    7  Paige,    370.     For  fonn  of  notice  of  (N.  .).),  43,  44,  45. 

motion,  see  X'ol.  III.  Defendants  may  answer  jointly,  or  jointly 

^  Bull  V.  Griflin.  2  Anst.  503.  and  severally  or  separately,  hut  iii  either  case 

5  Biaitlnvaite's  Pr.  48;  and  see  Harrison  each  defendant  must  swear  to  Iiis  answer,  or 
V.  Dehnont,  1  Pri.  108.  it  will   be  no  answer  as   to  him.      IJinnev'a 

6  [Ordo  curice,  2  Atk.  290;  Cook  v.  Dews,  case,  2  Bland,  99;  [Cook  v.  Dews,  2  Tenn. 
2   Tenn.    Ch.    490;    Denison   v.    Bassford,    7  Ch.  496.] 

Paige,  .370.]  Ord.  XV.  5;  see  Rule  7  of  '  Fulton  Bank  v.  Beach,  2  Paige,  .306. 
Maine  Chancer}'  Practice;  37  Maine,  583.  The  answer  of  a  corporation  sliould  be 
The  answer  must  be  signed  by  the  defendant,  signed  by  the  principal  officer.  A  secretarv, 
thouyh  the  oath  be  waived.  [Denison  v.  or  cashier,  in  case  of  a  bank,  frequcntlv 
Bassford,  7  Paige.  370;]  Kimball  v.  Ward,  signs  it  also.  1  Hoff.  (;h.  Pr.  239;  Super- 
Walk.  Ch.  439.  But  it  is  not  necessary  in  visors,  &c.  v.  Mississippi,  &c.  R.  R.  Co.  21 
all  cases  that  an  individual  defendant  should  111.  338.  [If  the  name  of  the  corjxiration  is 
write  his  own  name  to  an  answer.  Super-  writtoii  to  the  answer,  and  tiiere  is  nothing  to 
visors,  &c.  r.  Jlississippi,  &c.  R.  R.  Co.,  21  show  that  it  is  tinauthorizcd,  it  will  be  suffi- 
III.  338;  Hatch  v.  Eustaphieve,  1  Clarke,  G3.  cient.  Lorrison  v.  Peoria,  &c.  R.  Co.,  77  111. 
And   the  signature   Tnay  be   waived    by  the  11.] 

plaintiff;   and   the   tiling  of  a   re])licatioii  is  ^  Anon.,  2  J.  &  W.  553. 

evidence  of   such   waiver  of  the   signature.  9  Braithwaife's  Pr.  45,  342,  n. 

Fulto.i   Hank  v.  Beach.  2  Paige,  .300;  Collard  i  Ord.  XV.  5. 

V.  .Smith,  2  Beasley  (N.  .J.),  43,  45.  2  Braithwaite's  Pr.  342,  n.;  and  sec  post, 

On  a  bill  against  husband  and  wife,  the  p.  740,  n. 

husband  is  bound  to  enter  a  joint  appearance,  3  v.  Lake,  6  Ves.  171;  r.  Gwil- 

and  ]>ut  in  a  joint  answer,  unless  for  sufficient  lim,  ib.  285;  10  Ves.  442;  Dumond  v.  Magee, 

reason,  as  that  the  wife  refuses  to  join  or  to  2  John.  Ch.  240. 

BW(^ar  to  a  i)lea,  he  is  permitted  by  the  Court  <  Bayley    t'.    De  Walkiers,    10  Ves.   441; 

to  answer  separately.    Leavitt  v.  Cruger,   1  Harding  t-.  Harding,  12  Ves.  159. 
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name  of  the  defendant ;  the  power  of  attorney  shoul  1  be  recited  in  any 
order  authorizing  the  answer  to  be  put  in  under  it.® 

The  signature  of  the  defendant  must  be  affixed  to  the  engrossment  or 
print,  and  not  to  the  draft :    the  o])ject  in  requiring  it  being  to  identify 
the  instrument,  to  which  the  defendant  has  given  tlie  sanction  of  his 
oath,  for  the  purpose  of  rendering  a  conviction  for  perjury  more  easy.® 
Unless  tlie  Court  otlierwise  directs,  the  answers  of  all  persons  (ex- 
cept persons  entitled  to  the  privilege  of  peerage,  or  corporations  aggre- 
gate) must  be  put  in  upon  the  oath  of  the  parties  putting  in  the 
*73o     same,'  where  thej'  are  not  exempted  from  taking  an  oath  b}'  *  anj' 
statute  in  that  behalf.^     Persons  entitled  to  the  privilege  of  peer- 
age answer  upon  protestation  of  honor  ;  and  corporations  aggregate  put 
in  their  answer  under  their  common  seal.^     The  Secretary  of  State  for 


6  Baj'lev  V.  De  Walkiers,  uhi  sup. 

6  Harr.'by  Newl.  170. 

'  An  answer  should  be  regularly  signed 
and  sworn  to.  Fulton  Bank  v.  fieach,  2 
Paige,  307;  S.  C.  6  "Wend.  36;  Trumbull  v. 
Gibbons,  Halst.  Dig.  172;  Salmon  i'.  Clag- 
gett,  3  Bland,  125;  Rogers  v.  Cruger,  7  John. 
Ch.  557 ;  Van  Valtenburg  v.  Alberrv,  10 
Iowa  (2  With.),  204;  Story  Eq.  PI.  §  874; 
Rule  7  of  Maine  Chancery  Practice.  This 
rule  in  Maine  gives  the  substance  of  the  oath 
to  be  administered;  and  it  provides  that  the 
certificate  of  the  magistrate  must  state  the 
oath  administered.     37  Maine,  583. 

"Answers,"  in  New  Hampshire,  "unless 
required  by  the  bill  to  be  under  oath,  need 
not  be  sworn  to,  and  they  will  then  be  re- 
garded only  as  pleadings,  and  no  exception 
for  insufficiency  can  be  taken  thereto."  Rule 
9  of  Chancerv  Practice.  See  Dorn  v.  Baver, 
16  Md.  144;  Mahaney  v.  Lozier,  16  Md."69; 
Shepard  v.  Ford,  10  Iowa  (2  With.).  502; 
Blakemore  v.  Allen,  10  Iowa  (2  With.), 
550. 

A  defendant  has  a  right  to  put  in  his  an- 
swer under  oath,  although  not  required  by 
the  plaintiff.  White  v.  Hampton,  9  Iowa 
(1  With.),  181. 

The  5'Jth  Equity  Rule  of  the  United  States 
Courts,  declares,  "Every  defendant  may 
swear  to  his  answer  before  any  Justice  or 
Judge  of  any  Court  of  the  United  States,  or 
before  any  commissioner  appointed  by  any 
Circuit  Court  to  take  testimony  or  deposi- 
tions, or  before  any  Master  in  Chancery  ap- 
pointed by  any  Circuit  Court,  or  before  any 
Judge  of  anvCourt  of  a  State  or  Territory." 

Ill  New  Jersey,  an  answer  must  be  sworn 
to  before  a  Master  of  the  Court  or  before  a 
commissioner  authorized  for  that  purpose; 
and  an  answer  sworn  to  before  a  notary  pub- 
lic, of  the  State  of  Connecticut,  was  con- 
sidered irregular,  as  filed  without  oath. 
Trumbull  v.  Gibbons,  supra.  In  Maryland, 
an  answer  sworn  to  before  a  justice  of  the 
peace,  in  another  State  or  in  the  District  of 
Columbia,  who  is  certified  to  be  a  justice  of 
the  peace  at  the  time,  is  received  as  sufficient. 
Chapline  V.  Beatty,  1  Bland,  197;  Lingan  v. 
Henderson,  1  Bland,  240;  Gibson  v.  Tilton,  1 


Bland,  352.  As  to  New  York,  see  1  Barb. 
Ch.  Pr.  14.5,  146.  As  to  New  Hampshire 
Chancery  Rule,  30,  38  N.  H.  611. 

A  defendant  prepared  an  answer  admit- 
ting the  allegations  of  the  plaintiff's  bill, 
and  it  was  certified  as  sworu  to;  but  the 
person  certifying  did  not  style  himself  in 
the  certificate  a  justice  of  the  peace,  nor  wjia 
he  otherwise  proved  to  be  a  magistrate  em- 
powered to  administer  oaths ;  the  defendant 
died,  and  this  paper  so  certified  was  after- 
wards filed  in  the  clerk's  office,  and  it  was 
held  not  to  lie  the  answer  of  the  party,  nor 
evidence  in  the  cause.  Sitlington  i".  Brown, 
7  Leigh,  271. 

1  See  Stat.  7  &  8  Will.  III.  e.  .34.  §  1 ;  8 
Geo.  I.  c.  6,  §  1 ;  22  Geo.  II.  c.  -30,  §  1 ;  ib. 
c.  46,  §  36;  9  (ieo.IV.  c.  32,  §  1;  3  &  4  AVill. 
IV.  c.  49;  Or  c.  82;  1  &  2  Vic.  c.  77;  and 
see  ib.  c.  105.  Parties,  if  conscientiously 
scrupulous  of  taking  an  oath,  may,  in  lieu 
thereof,  make  solemn  affirmation  to  the  truth 
of  the  facts  stated  by  them  in  the  U.  S. 
Courts.  I'jCiuit}'  Rule,  91.  So  in  Massa- 
chusetts, and  other  States,  either  by  statute 
or  rule  of  Court.  It  is  to  be  observed  that 
an  aflirmation  cannot  be  taken  under  a  com- 
mission authorizing  the  commissioners  to 
take  an  answer  upon  oath.     Parke  v.  Christy, 

1  Y.  &  J.  533. 

2  Ord.  XV.  6.  The  answer  of  a  corpora- 
tion is  put  in  without  oath,  under  the  cor- 
porate seal.  1  Iloff.  Ch.  Pr.  239;  see  Ver- 
milyea  v.  Fulton  Bank,  1  Paige,  37;  Fulton 
Bank  r.  N.  Y.  &  Sharon  Canal  (Jo.,  1  Paige, 
311:  Baltimore  &  Ohio  R.  R.  Co.  v.  Citv  of 
Wheeling,  13  Graft.  40;  Haight  v.  Prop,  of 
Morris  Aqueduct,  4  Wash.  C  C.  601;  Cham- 
plin  V.  Corporation  of  New  York,  3  Paige, 
573.  An  answer  of  a  corporation,  put  in 
without  their  seal,  was  suppressed  as  irregu- 
lar, in  Ransom  v.  Stonington  Savmgs  Bank, 

2  Beasley,  212.  But  it  was  held  in  the  same 
case  that  the  corporation  may  adopt  and  use 
any  seal,  —  as  a  bit  of  paper  attached  by  a 
wafer,  — pro  hac  vice,  ibid. ;  Mill  Dam  Foun- 
dry V.  Hovey,  21  Pick.  417.  If  the  seal  is 
dispensed  with,  it  should  be  by  leave  of  the 
Court  previously  obtained  and  for  good  cause 
shown.    Ransom  v.  Stouiugton  Savings  Bank, 
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India,  and  the  Attorney-General,  respectively  sign,  but  do  not  swear  to 
thoir  aiisAVors  ;  and  such  answers  are  received  and  filed  without  an 
order  dispensing  witli  the  oatli.'' 

The  oath,  when  achninistcrod  to  a  person  professing  tlie  Clu-istian  re- 
ligion, is  upon  the  Holy  Evangelists.'*  But  persons  who  do  not  lielieve 
the  Christian  oath,  must,  out  of  necessity,  be  put  to  swear  according  to 
their  own  notion  of  an  oath ;  ^  therefore,  a  Jew  may  l)e  sworn 
upon  the  Pentateuch  Avith  his  hat  on  ; "  and  a  Heathen  *may  l)e  *73G 
sworn  in  the  manner  most  binding  on  his  conscience.  In  liavi- 
kissenseat  v.  Barker,'^  where  the  defendant  to  a  cross-bill  was  resident  in 
the  East  Indies,  and  professed  the  Gentoo  religion,  the  Court  directed 
a  commission  to  the  East  Indies,  and  empowered  the  commissioners  to 
administer  the  oath  in  the  most  solemn  manner  as  in  their  discretion 
should  seem  meet,  and,  if  the^'  administered  an}'  other  oath  than  the 
Christian,  to  certify  to  the  Court  what  was  done  by  them. 

Sometimes  an  answer  is  put  in  without  oath,  or  without  oath  or  sig- 
nature, and  this  practice  is  frequently  resorted  to  in  amicable  suits ;  " 
such  an  answer,  however,  cannot  be  received,  unless  an  order  to  that 
effect  has  first  been  obtained.  This  order  may  be  obtained  upon 
motion,*  or  upon  petition  of  course  at  the  Rolls  ;  *  the  application  is 


ubi  supra.  The  plaintiff  cannot  compel  the 
OlKcers,  even  those  who  iiave  signed  it,  to 
swear  to  it.  1  HofT.  Ch.  Pr.  239;  Uruuily  v. 
The  Westchester  Maniif.  So.,  1  ,)ohn.  Ch. 
360;  see  Kittredge  v.  Claremont  Bank,  1 
Wood.  &  M.  244.  But  where  it  is  the  object 
of  the  corporation  to  obtain  the  dissolution  of 
an  injunction,  it  is  necessary  to  have  the  an- 
swer verified  by  the  oath  of  some  of  the  cor- 
porators, or  officers  of  the  corporation,  who 
are  acquainted  witltthe  facts;  as  the  injunc- 
tion cannot  be  dissolved  upon  an  answer 
without  oatii,  denying  the  equity  of  the  bill. 
Fulton  Bank  v.  New  York  and  Sharon  Canal 
Co.,  1  Paige,  311. 

Individual  members  of  a  corporation  may 
he  called  upon  to  answer  to  a  bill  of  discov- 
ery under  oath  ;  but  in  that  case  the  individ- 
uals must  be  named  as  defendants  in  the  bill. 
Brumlv  v.  Westchester  Manuf.  So.,  1  John. 
Ch.  3f!6;  Buford  v.  Paicker,  4  J.  J.  Marsh. 
551 ;  Vermilyea  v.  Fulton  Bank,  1  Paige,  37. 
As  to  making  officers  and  members  of  cor- 
porations parties  for  discovery,  see  ante,  135, 
notes.  The  answer  of  a  corporation,  under 
its  seal  is  nothing  more  than  a  pleading,  and 
although  it  negatives  the  bill,  will  not  war- 
rant the  dissolution  of  an  injunction.  [(Jrifllu 
i:  State  Bank,  17  Ala.  258,  overruling]  Hogan 
V.  Branch  Bank  of  Decatur,  10  Ala'.  485.  A 
foreign  corporation  cannot  be  compelled  to 
file  an  answer;  and  the  want  of  an  answer 
where  it  was  not  needed  for  the  purposes  of 
discovery,  was  held  no  good  objection  on  a 
motion  to  dissolve  an  injunction.  Bait.  & 
Ohio  R.  R.  Co.  V.  City  of  Wheeling,  13  Graft. 
40. 

It  is  desirable,  though  not  essential,  that 
the  aflixing  of  the  seal  should  be  attested  by 
some   oiHcial  of    the    corporation.      Braith- 


waite's  Pr.  53.  For  forms  of  oath,  affirma- 
tion, and  attestation,  see  Vol.  III.  Coale  v. 
Chase,  1  Bland,  137;  Gibson  v.  Tilton,  1 
Bland,  355. 

3  For  form  qf  special  attestation  to  the 
signature  of  the  Secretary  of  State,  sec  Vol. 
III. 

4  Except  in  cases  within  the  stat.  1  &  2 
Vic.  c.  105, 7;os<,  p.  740.  Where  that  Act  is 
inapplicable,  a  Christian,  in  making  oath, 
holds  the  book  in  his  right  hand,  the  hand 
being  uncovered,  and,  in  the  case  of  a  male 
person,  the  head  being  uncovered  also. 
Braithwaite's  Pr.  343. 

5  Omychund  v.  Barker,  1  Atk.  21,  46. 

c  Ilinde,  228  ;  see  Tryatt  v.  Lindo,  3  Edw. 
Ch.  239.  But,  though  the  head  be  covered, 
the  right  hand  in  which  the  book  is  held, 
must  be  uncovered.  A  Jew  may,  if  he 
pleases,  be  sworn  while  his  head  is  uncovered. 
Braithwaite's  Pr.  343. 

1  1  Atk.  19,  20.  For  form  of  jurat  in  the 
case  of  a  Hindoo,  see  Braithwaite's  Oaths  in 
Chan.  86. 

2  An  answer  may  by  consent  of  the  plain- 
tiff be  received  without  being  sworn  to. 
Con  tee  r.  Dawson,  2  Bland,  204;  Billingslea 
V.  (iilbert,  1  Bland,  507;  see  Reed  r.  Warner, 
5  Paige.  050.  And  in  New  York  the  tiling  of 
a  re])Iication  is  evidence  of  such  consent. 
Fulton  Bank  v.  Beach,  2  Paige,  307.  But  it 
is  otherwise  in  New  Jersey;  Trumbull  v. 
(iibbons,  Halst.  Dig.  172;  aiid  in  Maryland, 
Nesbitt  V.  Dellam,  7  Gill  &  J.  494. 

8  Hinde,  228. 

*  Braithwaite's  Pr.  47.  For  form  of  order 
on  motion,  see  Seton,  1254,  No.  2;  and  for 
forms  of  motion  paper  and  petition,  see  Vol. 
III. 
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usual!}'  made  by  petition.  If  the  answer  is  to  be  put  in  without  oath, 
and  the  plaintiff  applies  for  the  order,  no  consent  is  necessary;  but  if 
the  defendant  applies,  the  plaintiff's  solicitor  must  instruct  counsel  to 

consent  to  the  motion,  or  must  subscribe  his  own  consent  to  the 
*737     petition,  as  the  case  may  be.^     If  *  the  answer  is  to  be  put  in 

without  oath  or  signature,  the  consent  of  the  party  not  applying 


6  Where  the  parties  agree,  that  the  answer 
may  be  received  without  oath  or  signature, 
it  is  of  course  for  the  Com  t  so  to  order.  Ful- 
ton Bank  r.  Beach,  2  Paige,  307;  S.  C.  6 
Wend.  30;  Trumbull  r.  Gibbons,  Halst.  Dig. 
172;  Biilingslea  v.  (iilbert,  1  Bland,  507. 

[And  an  answer  without  oath  merely  puts 
the  cause  at  issue,  and  is  of  no  more  weight 
as  evidence  than  the  bill.  Guthrie  v.  Quinn, 
43  Ala.  561.] 

It  is  provided  by  statute  in  Massachusetts, 
that  an  answer  shall  be  supported  by  oath, 
unless  waived  by  the  adverse  party.  Genl. 
Sts.  c.  11.3,  §  5.  And  the  rule  of  Court  is 
that,  "when  a  bill  shall  be  tiled  other  than 
for  discovery  only,  the  plaintiff  may  waive 
the  necessity  of  tlie  answer  being  made  on  the 
oath  of  the  defendant,  and.  in  such  cases, 
the  answer  may  be  made  without  oath,  and 
Fhall  have  no  other  or  greater  force  as  evi- 
dence than  the  bill.  No  exception  for  in- 
sufficiency can  be  taken  to  such  answer." 
Rule  8.  "Answers  in  New  Hampshire  need 
not  be  sworn  to  unless  an  oath  is  required  by 
the  bill ;  if  not  sworn  to  they  will  be  regarded 
only  as  jdeadings,  and  no  exception  for  in- 
sufticiencv  can  be  taken  thereto.  Rule  9  of 
Chancery  Practice;  .38  N.  H.  606.  This 
provision,  authorizing  the  plaintiff  to  waive 
an  answer  on  oath  irom  the  defendant,  has 
introduced  a  new  principle  into  the  system  of 
Equitv  pleading.  This  provision  was  in- 
tended to  leave  it  optional  with  the  plaintiff 
to  compel  a  discovery  from  the  defendant  in 
aid  of  the  suit,  or  to  waive  the  oath  of  the 
defendant,  if  the  plaintiff  was  unwilling  to 
rely  upon  his  honesty,  and  chose  to  establish 
his"  claim  by  other  evidence  alone.  He  has 
no  right,  th"erefore,  to  call  upon  the  defend- 
ant for  a  discovery  as  to  a  part  of  the  matters 
of  his  bill,  and  t"o  deprive  the  defendant  of 
the  benefit  of  his  answer  on  oath,  as  respon- 
sive to  other  matters  stated  in  the  bill.  He 
must  waive  an  answer  on  oath  as  to  every 
point  of  thp  bill,  or  to  no  part  thereof.  And 
after  the  defendant  has  put  in  an  answer  on 
oath  as  to  the  whole  or  any  part  of  the  bill, 
it  is  too  late  for  the  plaintiff  to  get  rid  of  the 
consequences  of  a  denial  upon  oath  of  all  or 
any  of  the  matters  of  the  bill.  An  amend- 
ment in  that  stage  of  the  suit,  waiving  an 
answer  on  oath,  is  irregular,  and  cannot  be 
allowed.  If  the  plaintiff  is  unwilling  to  rely 
upon  an  answer  on  oath  to  the  amendments, 
liis  (>n]y  remedy  is  to  dismiss  the  bill,  and 
commence  a  new  suit,  in  which  suit  he  can 
waive  an  answer  on  oath.  Biirras  v.  Looker, 
4  Paige,  227;  1  Iloff.  Ch.  Pr.  234,  235;  B  ng- 
liam  V.  Yeomans,  10  Gush.  58;  Ghace  v. 
Holmes,  2  Gray,  iai. 

[A  motion  to  dismiss  a  bill  for  want  of 
equity  on  its  face  is  not  the  proper  mode  of 


testing  the  question  whether  the  plaintiff  can 
call  upon  the  defendant  to  answer  a  ))art  of 
the  bill  under  oath,  and  waive  the  oath  as  to 
another  part.  Henderson  v.  Mathews,  1  Lea, 
34;  S.C.  2  Leg.  Rep.  181.] 

The  plaintiff,  who  has  waived  an  answer 
on  oath,  cannot  apply  to  have  the  answer 
taken  off  the  tile  on  the  ground  that  the  de- 
fendant knows  it  to  be  wholly  untrue.  Deni- 
son  V.  Bassford,  7  Paige,  370.  All  material 
allegations  of  the  bill  may  be  proved  as  if 
they  had  been  distinctly  piit  in  issue  by  the 
answer;  and,  if  no  replication  is  filed,  the 
matters  of  defence  set  up  will  be  considered 
as  admitted  by  the  plaintiff,  as  in  the  case  of 
a  sworn  answer.  1  Hoff.  Oh.  Pr.  235.  Al- 
though the  plaintiff  in  an  injunction  bill 
waive  an  answer  on  oath,  the  defendant  may 
file  it  on  oath  for  the  purpose  of  moving  to 
dissolve  the  injunction,  or  discharge  a  7ie 
exeat.  Dougrey  v.  Topping,  4  Paige,  94; 
Mahaney  v.  Lazier,  16  Md.  69.  In  such  case, 
the  unsworn  answer  is  no  evidence  on  which 
to  dissolve  an  injunction.  Rainey  v.  Rainey, 
35  Ala.  282;  Mahane}'  v.  Lazier,  ubi  supra. 
Where  the  defendant's  are  not  jointly  inter- 
ested in  respect  to  the  claim  made  against 
them  by  the  bill,  the  plaintiff  m;iy  waive  an 
answer"  on  oath  as  to  some  of  them  and 
not  as  to  the  others.  Bulkley  v.  Van  Wyck, 
5  Paige,  536;  Morse  v.  Hovey,  1  Barb.  Ch. 
404 ;  S.  C.  1  Sandf.  Ch.  187  ;  see  Stephenson 
V.  Stephenson,  6  Paige,  353. 

The  defendant  has  been  held  entitled  to 
answer  under  oath,  although  the  bill  waived 
a  sworn  answer.  White  v.  Hampton,  10 
Iowa,  238  ;  S.  C.  9  Iowa,  181. 

Although  where  an  answer  on  oath  is 
waived,  it  is  not  evidence  in  favor  of  the  de- 
fendant for  any  purpose  at  the  hearing,  even 
when  actually  sworn  to,  yet,  as  a  pleading, 
the  jilaintiff  may  avail  himself  of  admissions 
and  allegations  made  therein,  which  estab- 
lish the  case  made  by  his  bill;  Bartlett  v. 
Gale,  4  Paige,  504 ;  Jfoore  v.  Hunter,  1  Gil- 
man,  317  :  Miller  v.  Averv,  2  Barb.  Ch.  582  ; 
Wilson  V.  Towle,  36  N.  H.  129;  and  for  the 
purpose  of  ascertaining  what  points  are  at 
issue.  Dorn  f.  Baver,'l6  Md.  144;  Durfce 
V.  McClurg,  6  Mich.  223;  Smith  v.  Potter, 
3  Wis.  432;  Union  Bank  of  Georgetown  c. 
Geary,  5  Peters,  99,  110,  112.  [An  answer 
sworii  to  where  the  oath  is  waived  will  be 
treated  as  if  it  were  not.  Stevens  v.  Post, 
1  Beas.  408;  Hyer  v.  Little,  5  C.  E.  Green, 
443;  Sweet  v.  "Parker,  7  C.  E.  Green,  453. 
The  oath  in  such  case  is  not  evidence  at  the 
hearing.  Walker  v.  Hill,  6  C.  E.  Green, 
19L  But  any  admissions  made  are  opera- 
tive against  defendant  Ilyer  v.  Little  5  C. 
E.  Green,  443;  Symmes  v.  Strong,  1  Stew. 
Eq.  131.] 
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is  requisite.^  It  is  usual  for  the  plaintiff's  solicitor  to  require  to  see 
the  draft  or  a  copy  of  the  proposed  answer,  before  he  applies  or  con- 
sents to  the  defendant's  application,  in  order  that  he  may  be  satisfied 
that  it  is  sufficient :  ^  as  no  exceptions  can  be  taken  to  an  answer  put  in 
without  oath  or  signature,  or  attestation  of  honor.' 

If  the  answer  is  put  in  by  a  guardian  ad  litem,  or  committee,  the 
order  should  express  that  the  answer  is  to  be  put  in  without  the  oalli  or 
signature  of  such  guardian  or  committee;  and  the  order  will  not  ho 
acted  upon,  if  it  bears  date  antecedently  to  the  order  appointing  the 
guardian.*  So,  likewise,  an  order  to  file  the  separate  answer  of  a  mar- 
ried woman,  without  oath  or  signature,  will  not  be  acted  on,  if  dated 
previously  to  the  date  of  the  order  giving  her  leave  to  answer  sepa- 
rately.^ 

The  Court  will  not  permit  the  answer  of  a  defendant,  represented  to 
be   in  a  state  of  incapacity,   to  be   received  without  oath  or  signa- 
ture, though  a  mere  trustee  and  without  interest:  the  proper 
*  course,  in  such  case,  being  for  the  Court  to  appoint  a  guardian     *738 
by  whom  the  defendant  ma}'  answer.^ 

The  method  of  dispensing  with  the  attestation  of  honor  of  a  peer  or 
peeress  putting  in  an  answer,  is,  mutatis  mutandis,  the  same  as  the 
method  adopted  for  dispensing  with  the  oath  of  a  commoner.^ 

The  signature  to  an  answer  taken  without  oath  must  be  attested  by 
the  defendant's  solicitor,  or  b}-  some  person  competent  to  be  a  witness  : 
otherwise,  the  answer  cannot  be  filed.  The  attestation  is  written  on 
the  left-hand  side  of  the  signature.' 

An  answer  put  in  without  oath  or  attestation  of  honor  or  signature, 
and  accepted  without  either  of  those  sanctions,  gives  the  same  author- 
ity to  the  Court  to  look  to  the  circumstances  denied  or  admitted  in  the 
answer  so  put  in,  for  the  purpose  of  administering  civil  justice  between 
the  parties,  as  if  it  was  put  in  upon  attestation  of  honor  or  upon  oath.* 
No  exceptions,  however,  as  we  have  seen,  can  be  taken  to  an  answer  so 
put  in.^ 

1  Braithwaite's  Pr.  47;  and  see v.  Lake,  2  Braithwaite's  Pr.  48. 

6  Ves.  171; v.  Gwillim,  ih.  285;  Bayley  8  Hill  v.   Earl  of  Bute,  2  Fowl.  Ex.  Pr. 

V.    De   Walkiers,    10   Ves.    441;    Codncr  v.  10;  [McCormick   v.  Chamberlain,  11   Paige, 

Hersey,  18  Ves.  468.     It  would   seem   from  548;  Wallaces.  Wallace,   Ilalst.  N.   ,1.  Dig. 

the  language  of  some  of  the  books,  that  if  the  173;   Sheppard  v.  Akers,  1   Tenn.  Ch.  326; 

plaintiff  chooses  to  dispense  with  the  oath.  Smith  w.  St.  Louis  Mnt.  Life  Ins.  Co.,  2  Tenn. 

the  Court,  upon  his  motion,  will  require  the  Ch.  599.     See  infra,  760.] 
defendant  to  answer  without  oath,  even  with-  *  Braithwaite's  Pr.  47. 

out  the  consent  of  the  defendant.     Cooper  Eq.  ^  ibid. 

PI.  325;  Story  Eq.PI.§  874.     But  in  all  such  i  Wilson  v.  Grace.  14  Ve.s.  172;   Matter 

cases  the  dispensation  is  supposed  to  be  made  of  Barber,  2  John.  Ch.  235;  and  see  Order 

for  the  convenience  of  the   defendant,   and  VII.  3;  ante.  ]y.  176. 
upon   his   expressed  or    presumed    consent.  2  Hindc,  228. 

The  application  may  be  made  on  the  part  of  ^  Braithwaite's  Pr.  47,  43.     For   form  of 

the  plaintiff  or  of  the  defendant,  but  the  order  attestation,  see  Vol.  III. 
will  only  be  made  where  both  parties  con-  *  Per  Lord  Eldon,  in  Curling  v.  Marquis 

sent,    and   not   against    the   will   of    either.  Townshend,  19  Ves.  628,  630. 
Brovm  V.  Bulkley,  1  McCarter  (N.  J.),  306;  6  Hill  v.  Earl  of  Bute,  2  Fowl.  Ex.  Pr. 

Hinde,  228;  Codner  i".  Hersey,  ubi  supra.  10. 
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Sectiox  III.  —  Swearing,  Filing,  and  Printing  Answers. 

A  defendant  required  to  answer  a  bill,  -whether  original  or  amended, 
must  put  in  his  plea,  answer,  or  demurrer  thereto,  not  demurring  alone, 
within  twenty-eight  da3's  from  the  deliver}^  to  him,  or  his  solicitor,  of  a 
cop3'  of  the  interrogatories  which  he  is  required  to  answer.®  If  the 
plaintiff  amends  his  ])ill,  after  interrogatories  to  the  original  bill  have 
been  served,  but  before  answer,  the  twent^'-eight  days  will  be  computed 
from  the  service  of  the  amended  or  new  interrogatories  ;  or  if  no  such 
interrogatories  are  served,  then  from  the  service  of  a  copy  of  the 
amended  bill.''  Where  a  defendant  is  required  to  answer  amendments 
and  exceptions  together,^  he  must  put  in  his  further  answer,  and  his 
answer  to  the  amendments  of  the  bill,  within  fourteen  days  after  he 
shall  have  been  served  with  interrogatories  for  his  examination,  in 
answer  to  the  amended  bill.^  If  he  does  not,  and  procures  no  en- 
largement of  the  time  allowed,   he  will  be  subject  to  the   following 

liabilities :  — 
*739         *1.  An  attachment  may  be  issued  against  him.^ 

2.  He  may  be  committed  to  prison,   and  brought  to  the  bar 
of  the  Court.  ^ 

3.  The  plaintiff  may  file  a  traversing  note  ;  or  proceed  to  take  the  bill 
pro  confesso  against  him.^ 

If  the  defendant,  not  being  in  contempt,  submits  to  exceptions  to 
his  answer  for  insufficiency  before  they  are  set  down  for  hearing,  he 
has  fourteen  da^-s  from  the  date  of  the  submission  within  which  he 
must  put  in  his  further  answer.^  If,  not  being  in  contempt,  he  submits 
to  the  exceptions  after  they  are  set  down  for  hearing,  or  the  Court 
holds  his  first  or  second  answer  to  be  insufficient,   he  must  put  in  his 


6  Ord.  XXXVII.  4;  15  &  16  Vic.  c.  86, 
§  1.3;  ante,  p.  485. 

"  Braithwaite's  Manual,  156.  Where  the 
defendant  is  served  abroad,  the  times  are 
regulated  by  the  special  order  directing  such 
service.     Ante,  p.  452. 

8  Ante,  p.  413. 

9  Ord.  XXXVII.  6. 

1  Ante,  Chap.  X.  §  1.  If  the  defendant 
is  a  peer,  M.  P.,  corporation  aggregate,  or 
non  compos,  or  the  .\ttorney-General,  the 
process  is  of  a  different  kind;  ante,  Cliap.  X. 
§2. 

2  Ibid.;  set  ante,  pp.  514.  518.  In  Mas- 
sachusetts, "  if  the  defendant  shall  not  ap- 
pear and  tile  his  answer,  plea,  or  demurrer, 
within  one  month  after  the  day  of  appear- 
ance, the  plaintiff  may  enter  an  order  to  take 
his  bill  for  confessed,  and  the  matter  thereof 
shall  be  decreed  accordingly,  unless  good 
cause  shall  appear  to  the  contrary."  Rule  9 
of  the  Rules  for  Practice  in  ('hancery. 

As  to  the  course  of  practice  in  the  Court 
of  Chancery,  heretofore  existing  in  New 
York,  in  regard  to  the  time  of  filing  auswer.s, 


and  applications  for  the  extension  of  time, 
see  1  Hoff.  Ch.  Pr.  228;  1  Uarb.  Ch.  Pr.  146, 
147.  A  defendant  may,  on  motion,  obtain 
further  time  to  answer.  Carroll  v.  Parsons, 
1  Bland,  125.  After  a  demurrer  overruled, 
an  order  for  further  time  to  answer  merely, 
can  be  obtained  onlv  bv  a  special  application. 
Trim  r.  Barker,  T."&"R.  25.3.  After  a  plea 
overruled,  an  order  for  further  time  to  an- 
swer, obtained  as  of  course,  is  irregular. 
Ferrand  v.  pelham,  T.  &  R.  404.  A  notice 
of  an  application  for  time  to  answer,  and  an 
affidavit  tiled  in  support  of  it,  according  to 
the  Irish  practice,  prevent  all  further  pro- 
ceedings by  the  plaintiff,  until  the  notice  is 
regularly  disposed  of  by  the  Court.  Ornis-by 
V.  Palmer,  1  Ilogan,  191;  see  Burrall  v. 
Raineteaux,  2  Paige,  ;«1 ;  Hunt  i'.  Wallis.  6 
Paige,  371;  Ilurd  r.  Haines,  9  Paige,  604. 
After  an  order,  allowing  further  time  to  an- 
swer, it  is  irregular  for  the  defendant  to  de- 
mur. Davenjxirt  v.  Sniffen,  1  Barb.  223; 
Lakens  v.  Ficlden,  11  Paige,  644;  Bedell  V. 
Bedell,  2  Barb.  Ch.  99. 
3  Ord.  XVI.  9. 
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further  answer  witliin  such  time  as  the  Court  may  iippoinl.*  If  he  docs 
not  answer  within  the  above  periods,  or  obtain  I'urtiu'r  time  and  answer 
within  such  further  time,  the  piaintill"  may  sue  out  proeess  ol"  contempt 
against  him.^ 

If  a  defendant  is  not  required  to  answer  a  h\\\,  he  may  put  in  a  i>lea, 
answer,  or  demurrer,  not  demurrinjj;  alone,  Avilhin  fourteen  days  after 
the  expiration  of  the  time  witliin  which  he  might  have  been  served 
with  interrogatories  for  his  examination,  in  answer  to  such  bill  f  but 
not  afterwards,  without  leave  of  the  Court. ''  It  follows  from  these 
rules,  that  if  a  defendant,  served  within  the  jurisdiction  of  the  Court, 
appears  within  the  time  limited,  he  has  thirty  days  from  the  service  of 
the  bill,*  or,  if  he  does  not  appear  within  the  time  limited,  twenty-two 
days  from  the  time  of  his  actual  appearance,"  within  which  he  may 
put  in  a  voluntary  answer. 

If  the  plaintiff  amends  his  bill,  without  requiring  an  answer  to 
*  the  amendments,  a  defendant  who  has  answered,  or  has  not  *740 
been  required  to  answer,  the  original  bill,  but  desires  to  answer 
the  amended  bill,  must  put  in  his  answer  thei-eto  within  fourteen  days 
after  the  expiration  of  the  time  within  which,  if  an  answer  had  been 
required,  he  might  have  been  served  with  interrogatories  for  his 
examination  in  answer  to  such  amended  bill,  or  within  such  further 
time  as  the  Judge  may  allow ;  in  this  case,  therefore,  the  defendant  has 
thirty  days,  from  the  service  of  the  amended  bill,  within  which  he  must 
put  in  his  voluntary  answer.^ 

Where  an  attachment  for  want  of  answer  has  been  executed  against  a 
defendant,  but  he  has  been  discharged  from  prison  or  from  the  custody 
of  the  Sergeant- at- arms,  or  messenger,  because  he  was  not  brought  up  to 
the  bar  of  the 'Court  within  the  proper  time,^  he  must  put  in  his  answer 
within  eight  days  after  such  discharge  ;  and  if  he  does  not  do  so,  a  new 
attachment  for  want  of  answer  may  be  issued  against  hira.^ 

After  a  traversing  note  has  been  filed  and  served,  a  defendant  can- 
not put  in  his  answer  without  special  leave  of  the  Court.*  In  such  a 
case,  the  defendant  should  move  to  take  the  traversing  note  off  the  file, 
with  leave  to  put  in  an  answer.® 

A  married  woman  answering  separatelj^,  under  an  order,  has  the  full 
time  from  the  date  of  the  order  to  do  so.^ 

The  day  on  which  an  order  that  the  plaintiff  do  give  security  for  costs 
is  served,  and  the  time  thenceforward,  until  and  including  the  day  on 

*  Ord.   XVT.  14.     If  the  defendant  is  in  Wright,  28  Beav.  173;  Braithwaite's  Manual, 

contempt,  on  tlie  allowance  of  exceptions,  he  156. 

cannot  applv   for  further  time.      Wheat  v.  2  gee  ante,  pp.  490,  494. 

Graham,  5  Fiini.  570.  «  Ord.  XII.  2.  3. 

6  Ord.  XVI.  15.  •*  Ord.  XIII.  7;  ante,  p.  515. 

e  Ord.  XXXVIl.  5.  6  Towne  r.  Bonnin,   1  De  G.  &  S.  128; 

7  15  &  16  Vic.  c.  86,  §  13.  ante,  p.  516.     For  form  of  notice  of  motion. 

8  Ord.  X.  3;  Ord.  XI.  5;  Ord.  XXXVIl.       see  Vol.  III. 

6.  8  Ante,    p.    183;    Braiflnvaite's   Manual, 

9  Ib!d.;  Braithwaite'.s  Manual,  156.  11,  12;  Jackson  v.  Ilaworth,  1  S.  &  S.  161. 


Ord.     WXVII.    7;    Cheeseborough  v. 
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which  such  security  is  given,  are  not  reckoned  in  the  computation  of 
time  allowed  a  defendant  to  plead,  answer,  or  demur  or  otherwise 
make  his  defence  to  the  suit.'' 

If  a  defendant,  using  due  diligence,  is  unable  to  put  in  his  answer  to 
a  bill  within  the  time  allowed,  the  Judge,  on  sufficient  cause  being 
shown,  may,  as  often  as  he  shall  deem  right,  allow  to  such  defendant 
such  further  time,  and  on  such,  if  any,  terms  as  to  the  Judge  shall 
seem  just.^ 

Applications  for  further  time  to  answer  are  made  b}^  summons 

*741     at  *  Chambers  ;^  and  should  be  supported  by  affidavit,  that  due 

diligence  has   been  used,  and   that  further  time  is  necessary.'^ 

If  the  defendant  has  not  been  interrogated,  he  or  his  solicitor  must 
also  swear,  that  he  is  advised  and  belieA'es  that  it  is  necessary',  for 
the  purposes  of  his  defence,  that  he  should  put  in  an  answer,  and  that 
the  application  is  not  made  for  the  purpose  of  delay. ^ 

The  summons  must  be  served  on  the  solicitoi  for  the  plaintiff  two 
days  before  the  return  thereof,  exclusive  of  Sunday,*  unless  a  shorter 
return  be  granted,  by  special  leave,  on  issuing  the  summons  ;  and  a 
printed  copy  of  the  bill,  and  the  interrogatories,  if  an}',  to  be  answered, 
must  be  produced  at  the  hearing  of  the  application.^  An  affidavit  in 
opposition  to  the  application  may  be  filed,  and  either  party  ma}'  use  any 
affidavit  previously  filed.  Notice  of  the  intention  to  use  an  affidavit 
must,  however,  be  given.®  If  the  plaintiff's  solicitor  is  not  in  attendance 
when  the  summons  is  called  on,  an  order  may  be  made  in  his  absence, 
on  a  case  for  further  time  being  shown,  and  subject  to  the  production 
of  the  office  copy  of  an  affidavit  of  service  on  him  of  the  summons. '^ 

7  Orel.  XXXVII.  14.  the  record.     Lindsey  v.   Stevens,    5    Dana, 

8  Ord.  XXXVII.  8;  15  &  16  Vice.  86,  §13.  185;  see  Scales  v.  Nichols,  3  Haj-w.  230; 
[Time  may  be  given,  where  defendant  is  in-  Fisher  v.  Fisher,  4  Hen.  &  M.  484;  Daly  v. 
terrogatcd  as  to  a  document  in  plaintiff's  pos-  Duggan,  1  Irish  Eq.  315;  Vassar  v.  Hill,  1 
session,   until  a  limited  time  after  the  docu-  Haves,  355. 

ment  is  produced.    Princess  of  Wales  v.  Lord  [After  pro    confesso   taken,    leave  to  file 

Liverpool,  1  Swanst.  114,  123,  580;  Jones  v.  an  answer  will  onlj'  be  granted  upon  good 

Lewis,  2  S.  &  S.  242;  Taylor  v.   Heming,   4  cause  shown.     Anonymous,   1  Tenn.  Ch.   2. 

Beav.  235.     So,  time  will  be  granted  for  an-  And  a  sufficient  answer.     Emery  v.  Downing, 

swering  a  cross-bill  until  the  defendant  in  the  2  Beas.  59  ;  Lewis  v.  Simonton,  8  Humph, 

original  bill  has  complied  with  an  order  for  185.] 

the  production  of  documents.  Holmes  v.  i  15  &  16  Vic.  c.  80,  §  26.  Under  some 
Baddfley,  7  Beav.  69.  So,  in  a  cross-suit,  special  circumstances  the  application  should 
the  defendant  may,  on  motion  of  course,  ob-  be  made  to  the  Court.  Manchester  and  Shef- 
tain  an  order  enlarging  the  time  to  answer  for  field  Railway  Company  v.  Worksop  Board 
a  limited  period  after  the  defendant  to  the  of  Health,  2K.  &  J.  25.  For  fonns  of  sum- 
original  suit  has  put  in  his  answer.     Harris  mons,  see  Vol.  III. 

V.  Harris,  T.  &  R.    165;   Noel   v.   King.    3  2  Brown   v.   Lee,   11  Beav.  162;   12  Jur 

Mad.    183;   Watcrton  v.  Croft,  5  Sim.  502.]  687.     In  practice,   however,   further   time  is 

A  defendant  has  the  whole  of  the  last  day  usually  granted,  on  the  first  application,  with- 

specified  in  the  order  to  answer,  in  which  to  out  an  affidavit.     For  form  of  affidavit,   see 

serve  his  answer.     Hoxie  v.  Scott,  1  Clarke,  Vol.  HI. 

457.     And  after  the  time  of  answering  has  8  For  form  of  aflSdavit,  see  Vol.  III. 

expired,  the  defendant  may  serve  an  answer  4  Qrd.  XXXV.  7;  Ord.  XXXVII.  11.   The 

at  any  time  before  an  order  to  take  the  bill  as  summons  must  be  served  before  two  o'clock 

confessed  is  actuallv  entered  with  the  clerk.  on  a  Saturday,  and  before  seven  o'clock  on 

Hoxie  V.   Scott,    l' Clarke,    4.57.      But    the  any  other  day.     Ord.  XXXVII.  2. 
Court  may,  in  its  discretion,  receive  or  reject  "5  Regulations,  8  Aug.  1857,  r.  2. 

an  answer  filed  after  the  regular  time  for  an-  6  Ord.  XXXV.   27.     For  form   of  notice, 

swering  has  passed,  and  the  motion  for  leave  see  Vol.  III. 
to  file  it  and  the  decision  shou'.d  appear  in  ^  For  form  of  affidavit,  see  Vol.  III. 
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This  affidavit  should,  in  strictness,  be  produced  to  the  Chief  or  Junior 
Clerk,  before  the  Chambers  close  on  the  day  the  application  is. heard. 

The  order  on  the  summons  is  drawn  up  in  Chambers,  and  must  be 
entered  at  the  entering  seat  in  the  Registrar's  Office. * 

The  written  consent  of  the  pluintilf 's  solicitor  to  further  time  beino- 
given  will  be  acted  on  at  Chambers,  without  his  attendance  ;  but  care 
should  be  taken,  in  drawing  up  an  order  thereon,  that  the  terms  of  the 
consent  are  strictly  pursued;  thus,  a  consent  to  further  time  "to 
answer,"  will  not  justify  an  order  being  drawn  up  for  time  "  to  plead, 
answer,  or  demur."  ^ 

The  Judge  is  expressly  empowered  to  impose  terms,  on  an  application 
for  further  time  :  ^°  and,  as  a  general  rule,  the  costs  of  the  first  applica- 
tion will  be  made  costs  in  the  cause,  but  those  of  subsequent  applications 
will  be  ordered  to  be  paid  by  the  defendant.  It  may  also  be 
here  observed,  that  if  any  person  who  has  obtained  *  any  decree  *742 
or  order  upon  condition,  does  not  perform  or  comply  with  such 
condition,  he  will  be  considered  to  have  waived  or  abandoned  such 
order,  so  far  as  the  same  is  beneficial  to  himself ;  and  any  other  person 
interested  in  the  matter  ma}',  on  breach  or  non-performance  of  the  con- 
dition, take  either  such  proceedings  as  the  order  may  in  such  case 
warrant,  or  such  proceedings  as  might  have  been  taken  if  no  such  order 
had  been  made,  unless  the  Court  otherwise  directs.^  Under  the  old 
practice,  when  a  defendant  obtained  further  time,  or  permission  for  any 
other  thing  upon  a  condition,  if  he  neglected  to  perform  the  condition, 
he  lost  all  benefit  of  the  permission ;  but  the  Court  could  not  compul- 
sorily  direct  the  performance  of  the  condition.'^ 

Where  the  application  for  further  time  came  on  in  open  Court,  and 
counsel  certified  that  he  required  further  time,  it  was  given. ^  The 
necessity  of  the  defendant  being  enabled  to  state  his  own  defence,  as 
well  as  give  the  discovery  required  by  the  plaintiflT,  will  be  taken  into 
consideration.* 

The  summons  for  further  time  to  put  in  the  answer  should  be  made 
returnable  before  the  expiration  of  the  time  which  the  defendant  already 
has  for  that  purpose  :  ^  for,  if  returnable  after  such  time,  an  attachment 
may  be  issued,  even  though  the  summons  has  been  served.®  An  attach- 
ment, however,  which  has  been  issued  after  the  hearing  of  an  applica- 
tion for  further  time,  and  pending  the  decision  upon  it,  is  irregular,  and 
will  be  discharged.'' 

8  Ord.  XXXV.  32;  Ord.  I.  18.     No  ser-  i  Ord.  XXIII.  22. 

vice  of  an  order  for  time  is  now  necessary.  2  Heiilev  v.  Stone,  4  Bcav.  392,  394;  Judd 

2  Smitli's  Pr.  131.  "  v.  Wartnaby,  2  M.  &  K.  813,  816. 

^  Ante,    p.   690;   Newman   v.    White,    16  3  Ryng  r.  dark,  13  Bcav.  92. 

Beav.  4;  and  see  Hunter  v.  Nockolds,  2  Phil.  ■*  York   and   North   Midland  Railway  v. 

540;  12  Jur.  149.  Hudson,  ib.  69. 

10  Ord.  XXXVII.   8.     See  on  this  point,  5  See  Ord.  XXXVII.  18. 

Zulueta  V.   Vinent,  15  Bcav.   575;  see  also,  6  Braithwaite's  Pr.  56. 

Lee  V.  Read,  5  Beav.  381,  386;  6  Jur.   1026;  7  Davis  v.  Tolleniache,  2  Jur.  N.  S.  564, 

23  Ord.  Dec,  1833;  Sand.  Ord.  781;  Beav.  V.  C.  S.;  see  also  Tavlor  r.   Fisher,  6  Sim. 

Ord.  51;  Ord.  XXXV.  61.  566;   Barritt  v.  Barritt,"  3  Swaust.  395,  397. 
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The  defendant  cannot,  in  strictness,  apply  for  further  time  after  an 
attachment  has  actually  been  issued  against  him,  for  he  is  then  in  con- 
tempt ;  ^  but  where  an  application  in  such  case  is  entertained,  and  an 
extension  of  time  is  granted,  it  should  appear  by  the  order  that  it  is 
made  "•  without  prejudice  to  the  attachment  issued  against  the  said  de- 
fendant for  want  of  answer." 

If  the  Court  grants  any  further  time  to  any  defendant  for  pleading, 
answering,  or  demurring  to  the  bill,  the  plaintiff's  right  to  move  for  a 
decree  is,  in  the  mean  time,  suspended.^ 

The  answer  having  been  drawn,  or  perused  and  settled  by  counsel, 
must  be  wi'itten  bookwise,^"  or  printed,"  on  paper  of  the  same  size 
and  description  as  that  on  which  bills  are  printed. ^■^  Any 
*743  *  schedules  or  documents  annexed  to  the  answer  must  be  written 
on  paper  of  the  same  kind  as  the  answer  itself.^  Dates  and 
sums  occurring  in  the  answer  should  be  expressed  by  figures,  instead  of 
words.  ^ 

The  Clerk  of  Records  and  Writs  may  refuse  to  file  an  answer  in  which 
there  is  any  knife  erasure,  or  which  is  blotted  so  as  to  obliterate  any 
word,  or  which  is  improperly  written,  or  so  altered  as  to  cause  any 
material  disfigurement ;  or  in  which  there  is  any  interlineation  :  unless 
the  person  before  whom  the  answer  is  sworn  duly  authenticates  such  in- 
terlineation with  his  initials,  in  such  manner  as  to  show  that  it  was 
made  before  the  answer  was  sworn,  and  so  to  mark  the  extent  of  such 
interlineation.'^  Where  the  answer  is  sworn  before  one  of  the  Clerks  of 
Records  and  Writs,  and  is  thereupon  left  in  his  custody,  he  does  not 
usually  authenticate  the  interlineations  ;  *  and  where,  in  the  case  of  a 
joint  answer,  it  is  intended  to  have  it  sworn  by  some  of  the  defendants 
at  the  Record  and  Writ  Clerks'  Office,  and  by  others  elsewhere,  it 
is  the  practice  to  have  it  sworn  by  such  other  defendants  first :  if  this  is 
not  done,  and  the  answer  is  taken  away  from  the  Record  and  Writ 
Clerks'  Office  before  it  is  filed,  it  must  be  resworn  by  the  defendants 
who  were  sworn  to  it  at  that  office.^ 

If,  after  the  answer  has  been  sworn,  there  is  discovered  any  defect 
in  the  formal  parts,  such  as  the  title  or  jurat,  or  any  unauthenticated 
alteration  or  interlineation,  the  answer  must  be  resworn,  unless  the 
plaintiff  will  consent  that  the  answer  be  filed  notwithstanding  such 
defect.^     The  consent  may  be  indorsed  by  the  plaintiff  or  his  solicitor 

8  Wheat  V.  Graham,  5  Rim.  570,  decided  Bradlev,  10  W.  R.  705,  M.  R.;  Whale  v. 
on  the  8th  Ord.  of  3  April,  1828;  Saud.  Ord.  Griffiths,  10  W.  R.  571,  L.  JJ.;  Morris  v. 
714;  Beav.  Ord.  7.  Honevcombe,  2  N.  R.  16,  V.  C.  W. 

9  15&  16  Vic.  c.  80,  §  13;see;josi;,  Chap.  i  Whale  v.  Griffiths,  uhi  svp. ;  under 
XX.    Motion  for  Decree.  special  circumstances,  schedules  not  so  writ- 

10  'Ord.  6  March,  1860,  r.  1.  ten  were  allowed  to  be  filed :  S.  C 

11  lb.  r.  5;    as  to   printing  answers,   see  -  Ord.  6  March,  1860,  r.  3;  Ord.  IX.  3. 
twst,  pp.  755,  756.                                                            3  Ord.  I.  36;  15  &  16  Vic.  c.  86,  §  25. 

12  As  to  such  paper,  see  Ord.  IX.  3,  ante,  *  Braithwaite's  Pr.  52. 

p.  361;  but  an  answer  not  so  written  has  been  6  Jbid.  ;    Attorney-General  v.  Hudson,   9 

allowed    to    be    filed  under  special   circum-  Hare  Ap.  63;  17  Jur.  205. 
stances;   the  application  in  such  case  must  ^  See  Sittington  v.  Brown,  7  Leigh,  271; 

always   be  made  to  the  Court.     Harvey  v.  ante,  p.  734  note. 
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on  the  answer  itself;  or  an  order  of  course,  may,  with  his  consent,  be 
obtained  at  the  Rolls,  on  a  petition  of  course,  allowing  the  answer  to 
be  filed ;  but  the  defect  must  be  specified  in  the  consent  or  order.'' 
The  giving  such  consent  will  not  waive  the  right  to  except  to  the  answer 
for  scandal  or  insulliciency  ;  but  as  it  might  alleet  an  indiitnu-nt  for 
perjury,  the  plaintiff's  solicitor  should,  as  a  general  rule,  see  the  answer 
before  the  consent  is  given.* 

The  answer  must,  as  has  been  before  stated,"  unless  an  order  has 
been  obtained  to  file  it  without  oath,  or  without  oath  or  signature,  be 
signed  and  sworn  by  the  defendant.^"  Under  the  old  practice, 
*  it  was  necessary,  where  the  answer  was  upon  oath,  and  was  in-  *744 
tended  to  be  sworn  beyond  twenty  miles  from  London,  that  a 
commission  should  issue  for  the  purpose  of  taking  it.  Now,  however, 
the  practice  of  issuing  commissions  to  take  pleas,  answers,  and  disclaim- 
ers, in  causes  pending  in  the  Court,  has  been  abolished  with  respect  to 
pleas,  answers,  and  disclaimers  taken  within  the  jurisdiction  of  the 
Court ;  and  any  such  plea,  answer,  or  disclaimer  ma}'  be  filed  without 
any  further  or  other  formality-  than  is  required  in  the  swearing  and  filing 
of  an  affidavit.^ 

Where  the  answer  is  sworn  within  the  jurisdiction,  it  must,  if  taken 
in  London,  or  within  ten  miles  of  Lincoln's  Inn  Hall,  be  sworn  before  a 
Clerk  of  Records  and  Writs, ^  the  Clerk  of  Enrolments  in  Chancery,"''  or 
a  London  Commissioner  to  administer  oaths  in  Chancery ;  ^  and,  if 
taken  in  any  place  in  England  or  Wales,  ten  miles  or  more  from  Lin- 
coln's Inn  Hall,  before  a  Commissioner  to  administer  oaths  in  Chancery 
in  England.^  The  Commissioners  to  administer  ojiths  in  Chancery  in 
London  and  England  are  appointed  by  the  Lord  Chancellor,  and  are,  in 
practice,  solicitors  of  ten  years'  standing."^  The  London  Commissioners 
have  power  to  administer  oaths  at  any  place  within  ten  miles  of  Lin- 
coln's Inn  Hall,"  and  the  Country  Commissioners  at  all  other  places  in 
England  and  Wales.'' 

Where  the  answer  is  taken  in  Scotland,  Ireland,  the  Channel  Islands, 
the  Isle  of  Man,*  or  in  any  place  in  foreign  parts  under  the  dominion  of 

7  Braithwaite's  Pr.  48;  but  see  Pilkington  2  Ord.  I.  39. 

V.  Himsworth,  1  Y.  &  C.  Ex.  G12.     For  forms  3  16  &  17  Vic.  c.  78,  §  2. 

of  consent  and  petition,  see  Vol.  III.  *  Jb.  ^  1;   Ord.  IV.     The  following  fees 

8  Braithwaite's  Pr.  48.  are  paj'able  to  the  person  takinj^  an  answiT: 

9  Ante,  p.  734.  before  an  officer  of  tlie  Court,  l*'.  ti'/.,  ])ayablo 
W  Ante,  pp.  734,  735  and  notes.     For  New  in  stamps,  but  nothing  for  marking  exliil)- 

Hampshire,  see  38  N.  H.  611,  Chancery  Rule,  its;  before  a  London  commissioner,  Is.  01., 

30.     In  the  United  States  Courts,  every  de-  and  1*-.  for  marking  each  exhibit;  and  before 

fendant  may  swear  to  his  answer  before  any  a  country  commissioner,  2s.  6'/-,  and   Is.   for 

justice  or  judge  of  any  Court  of  the  Unite'd  each  exhibit;  16  &  17  Vic.  c.  78,  §  2;  Itegul. 

Slates,  or  before  any  commissioner  appointed  to  Ord.  Sched.  2,  4. 

bv  any  Circuit  Court  to  take  testimony  or  6  16  &  17  Vic.  c.  78.     For  the  course  of 

depositions,  or  before  any  Master  in  Chan-  procedure  to   obtain   such  appointment,   see 

cerv  appointed  by  any  Circuit  Court,  or  be-  Braitliwaite's  Oaths  in  Chan.  4-11. 
fore  anv  judge  of  anv  Court  of  a  State  or  o  16  &  17  Vic.  c.  78,  §  2;  Jie  Hecord  and 

Territory.     Equity  Ru'le,  59.  Writ  Clerks,  3  De  G.,  M.  &  G.  723:  18  .Jur. 

1  15  &  IG  Vic' c.  86,  §  21.     The  form  of  499;    Hill    v.   Tollit,   3    De   G.,    M.   &  G. 

oath  to  be  administered  to  the  defendant  is  725  n. 

not  altered  bv  this  enactment.   Attornev-Gen-  '  16  &  17  Vic.  c.  78,  §§  1,  5;  Ord.  IV. 

eral  v.  Hudson,  9  Hare  Ap.  63;  17  Jur.  205.  8  Sec  16  &  17  Vic.  c.  78,  §  6. 
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her  Majesty,®  it  may  be  sworn  before  any  Judge,  Court,  notar}'  public, 
or  person  legally  authorized  to  administer  oaths  in  such  country  or  place 
respective!}- ;  and  the  Court  of  Cliancery  will  take  judicial  notice  of  the 
seal  or  signature  of  such  Judge,  Court,  notary  public,  or  person  attached 
or  subscribed  to  the  answer.^"  In  the  case  of  an  answer  taken 
*745  in  the  Channel  *  Islands,  or  the  Isle  of  Man,^  or  in  Scotland  or 
Ireland,^  it  may  also  be  sworn  before  Commissioners  appointed 
by  the  Lord  Chancellor  to  act  in  such  places,  respectivel}'. 

Where  the  answer  is  taken  in  any  place  out  of  the  dominions  of  her 
Majesty,  it  may  be  sworn  before  any  British  ambassador,  envoy,  minis- 
ter, charge  d'affaires,  or  secretary  of  legation  or  of  embassy,  exercising 
his  functions  in  any  foreign  country,  or  before  an}'  British  consul-general, 
or  consul,  Ance-consul,^  acting  consul,  pro-consul,  or  consular  agent  ex- 
ercising his  functions  in  an}'  foreign  place, ^  whose  seal  or  signature, 
affixed,  impressed,  or  subscribed  on  or  to  the  answer,  is  admissible  in 
e\'idence,  without  proof  of  such  seal  or  signature  being  the  seal  or'signa- 
ture  of  the  person  whose  seal  or  signature  it  purports  to  be,  or  of  the 
official  character  of  such  person.^ 

An  answer  may  also  be  sworn  abroad  before  Commissioners  specially 
appointed  for  that  purposp.  according  to  the  former  practice  of  the 
Court,  as  hereafter  explained.® 

If  the  defendant  is  an  invalid,  and  resident  at  any  place  within  ten 
miles  from  Lincoln's  Inn  Hall,  one  of  the  Clerks  of  Records  and  Writs 
will,  upon  a  memorandum  in  writing  bespeaking  his  attendance  being 
left  with  him,  and  upon  his  necessary  expenses  being  paid,  attend  upon 
such  defendant,  for  the  purpose  of  taking  his  answer. '^  It  is,  however, 
now  more  usual  to  procui'e  the  attendance  of  a  London  Commissioner.* 

In  order  to  relieve  persons  in  prison  from  the  expense  of  procuring 
the  attendance  of  a  Commissioner  to  take  their  answer  or  affidavit,  the 
Lord  Chancellor  may  appoint  the  AVarden,  Keeper,  or  other  chief  officer 
of  every  prison  within  the  city  of  London  or  the  bills  of  mortaUty,  and 
their  deputies,  to  be  Commissioners,  for  the  purpose  of  taking  and 
receiving  such  affida\ats  and  answers  as  any  person  or  persons,  within 
any  such  prison,  shall  be  willing  and  desirous  to  make,  and  for  no  other 
purpose.® 

9  For  a  list  of  these  places,   see  Braith-  ^  gee  post,  pp.  747-752. 

waite's  Oaths  in  Chan.  18-20;  anA  post^  Vol.  "^  Braithwaite's  Pr.  514.     The  memoran- 

III.  duni  must  bear  a  10*.  fee  fund  stamp;  Regul. 

1"  15  &  16  Vic.  c.  86,  §  22.     This  section  is  to  Ord.  Sched.  4.     Reasonable  payment  for 

retrospective;  Bateman  v.  Cook,  .3  De  G.,  M.  travelling:  expenses  will  be  allowed;  Braith- 

&  (i.  .3!! ;  and  see  Ilafr^ett  v.  Iniff,   5  De  G.,  waite's   Oaths   in   Chan.  27.      For  form   of 

M.  &  G.  910:  1  -Jur.  N.  .S.  49.  memorandum,  see  Vol.  III. 

1  16  &  17  Vic.  c.  78,  §§  3,  6.  ^  If  a  commissioner  attends  elsewhere  than 

2  6  &  7  Vic.  c.  82,  §  1.  at  his  own  office  to  administer  an  oath,  he  is 

3  15  (fc  16  Vic.  c.  86,  §  22.  entitled  to  reasonable  payment  for  his  travel 
■*  6  Geo.   IV.  c.  87,  §  20;  18  &  19  Vic.  c.  ling  expenses;  but  there  is  no  fixed  fee  for 

42,  §  1.    These  Acts  do  not  mention  answers,  his  attendance.     Braitiiwaife's  Pr.  .349. 
but  there  can,  it  is  conceived,  be  no  doubt  '•*  1  Will.  IV.  c.  30,  §  15,  r.  20;  10  &  17 

that  thev  applv  to  them.  Vic.  c.  78,  §§  1,  5;  and  see  23  &  24  Vic.  c. 

6  15  ■&  16  Vic.  c.  86,  §  22;  18  &  19  Vic.  149,  §  3;  2.5  &  26  Vic.  c.  104;  and  ante,  pp. 

c.  42,  §  3.  501,  502. 
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The  jurat  to  an  answer  should  be  written,  either  at  the  i-iid  (jl"  tlic 
answer  or  of  the  schedule  thereto ;  "  it  is  usually  placed  at  the  right- 
hand  corner  of  the  end  of  the  answer."  It  may  be  written 
*  on  either  side  of  the  page,  or  on  the  margin  ;  but  not  on  a  page  *71G 
upon  which  no  part  of  the  statements  in  the  answer  api)ears.  If 
there  are  many  defendants  who  are  sworn  together,  one  jurat  is  sudl- 
cient.  If  the  defendants  are  sworn  at  different  times,  there  must  be 
separate  jurats  for  each  defendant,  or  each  set  of  defendants  swearing. 
The  jurat  must  correctl}^  express  the  time  when,  and  the  place  where, 
the  answer  is  sworn. ^  The  defendant  must  sign  his  name,  or  put  his 
mark,  at  the  side  of  the  jurat :  not  underneath  it ;  '^  and  the  person 
before  whom  the  answer  is  sworn  must  sign  liis  name  at  the  foot  thereof; 
to  which  must  be  added  his  full  ollicial  character  and  description  :  **  not 
necessaril}^,  however,  in  his  own  handwriting.  Any  schedule  should  be 
signed,  both  b}'  the  defendant  and  the  person  before  whom  the  answer 
is  sworn. ^  The  oath  must  be  administered  in  a  reverent  manner,''  and, 
if  not  administered  in  the  usual  form,  the  authority  for  the  form  in 
which  it  is  administered  should  appear  in  the  jurat.^ 

The  answer  of  a  person  entitled  to  the  privilege  of  peerage  is  taken 
upon  his  protestation  of  honor  ;  ^  that  of  a  corporation  aggregate,  under 
their  common  seal ;  ^  that  of  a  Quaker,  Moravian,  ex-Quaker,  ex-Mora- 
vian, or  Separatist,  upon  his  solemn  affirmation.* 

If  the  defendant  be  blind,  or  a  marksman,  the  answer  must  be  first 
truly,  distinctly,  and  audibly  read  over  to  him,  either  by  the  person 
before  whom  it  was  sworn  or  some  other  person :  in  the  first  case,  it 
must  be  expressed  in  the  jurat  that  the  answer  was  so  read  over,  and 
that  the  signature  or  mark  of  the  defendant  was  affixed  in  the  presence 
of  the  person  taking  the  answer ;  in  the  second  case,  such  other  person 
must  attest  the  signature  or  mark,  and  must  be  first  sworn  that  he  has 
so  read  over  the  answer,  and  that  the  signature  or  mark  was  made  in 
his  presence  ;  and  this  must  be  expressed  in  the  jurat.* 

In  the  ease  of  a  foreigner,  not  sufficiently  versed  in  the  English  lan- 

1"  Braithwaite's  Pr.  342,  n.  (n).  sworn  before  the  Clerk  of  Enrolments;  Wil- 
li See  Whelpley  v.  Van  Epps,   9  Paige,  ton  v.  Clifton,  2  Hare,  535;  7  Jur.  215;  and 
332.                         '  is  omitted  by  the  Record  and  Writ  Clerks, 

1  Ibid.;  18  &  19  Vic.  c.  134,  §  15;   Ord.  where  answers  are  sworn  before  them. 

IV.  The  jurat  to  a  bill  is  not  rendered  de-  *  Ord.  XIX.  14. 

fcctivc  by  the  absence  of  a  statement  of  the  ^  1&  2  Vic.  c.  105;  see  Braithwaite's  Oaths 

county  where  the  bill  was  sworn  to.    Barnard  in  Chan.  25;  and  forms,  post.  Vol.  III. 

V.  Darling,  1  Barb.  Ch.  218;  see  Smith  Ch.  6  Ord.   XV.  6;    ante,   pp.  734,  735;   see 
Pr.  (3d  ed.)352.  form.  Vol.  III. 

2  Anderson  v.  Stather,  9  Jur.  1085.   [When  '  Ord.  XV.  6;  ante,  p.  735  and  note. 

the  verification  of  an  answer  is  in  the  form  of  ^  ()rd.   XV.  6;    and   statutes  cited  ante, 

an  affidavit,  the  name  of  the  respondent  must  pp.  734,  735.     As  to  the  answer  of  the  Secre- 

be  s-ubscribed  at   the  foot  of  the  affidavit;  tary  of  State  for  India,  or  of  the  Attorney- 

when  in  the  form  of  a  certificate  of  the  officer  General,   see  ante,  p.  735.     For  forms,  see 

who  administered  tlie  oath,  the  name  of  the  Vol.  III. 

respondent  should  be  subscribed  to  the  an-  '■>  The  attestation  may  be  written  near  the 

swer.     Pincers  v.  Robertson,  9  C.  E.  Green,  jurat.     Braithwaite's  Pr.  380,  3'J6;   and  see 

348;  Hathaway  r.  Scott,  11  Paige,  173.]  Wilton  v.  Clifton,  2  Hare,  535;   7  Jur.  214. 

8  Braithwaite's  Pr.  342.     This  has   been  For  forms,  see  Vol.  III. 
held  to  be  unnecessary,  where  the  answer  is 
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guage  to  answer  in  that  tongue,  and  desiring  to  answer  in  a  foreign  lan- 
guage, an  order  of  course  to  do  so  must  be  obtained,  on  motion, 
*747  or  on  petition  at  the  Rolls.  The  answer  must  be  *  engrossed  on 
paper,  in  the  foreign  language  ;  and  the  defendant,  together  with 
an  interpreter,  must  then  attend  before  a  person  authorized  to  adminis- 
ter oaths  in  Chancery  ;  the  interpreter  is  first  sworn  in  English  that  he 
well  understands  the  foreign  language,  and  that  he  will  truly  interpret 
the  oath  about  to  be  administered  to  the  defendant ;  and  the  ordinary 
oath  is  next  administered  to  the  latter.^  The  defendant  must  previously 
sign  his  name  opposite  the  jurat ;  and  the  interpreter  should  do  the  same. 
Before  the  answer  can  be  filled,  it  is  necessary  to  obtain  an  order  of 
course,  either  on  motion,  or  on  petition  at  the  Rolls, ^  appointing  the 
interpreter  or  another  person  to  make,  and  swear  to  the  ti'uth  of,  a 
translation  thereof,  and  directing  the  answer  to  be  filed,  with  such 
translation  annexed.^  The  translator  must  then  attend  with  the  an- 
swer, translation,  and  order  before  a  person  authorized  to  administer 
oaths  in  Chancery,  and  be  sworn  to  the  truth  of  the  translation :  * 
after  which,  the  answer  and  translation  will  be  filed  at  the  Record  and 
Writ  Clerks'  Office,  on  production  of  the  order.® 

A  foreigner  may  also  answer  in  English,  although  ignorant  of  that 
language."  No  order  to  do  so  is  necessary  ;  but  where  the  defendant  is 
not  sufficient^  versed  in  English  to  understand  the  language  of*  the 
answer,  and  of  the  oath,  the  answer  must  be  interpreted  to  him  by  some 
person  skilled  in  a  language  understood  by  both  ;  after  which,  both  must 
attend  before  a  person  authorized  to  administer  an  oath  in  Chancery. 
The  interpreter  must  first  be  sworn  that  he  well  understands  the  foreign 
language ;  that  he  has  truly,  distinctly',  and  audibly  interpreted  the 
contents  of  the  answer  to  the  defendant ;  and  that  he  will  truly  inter- 
pret the  oath  about  to  be  administered  to  him  ;  after  which,  the  ordinary 
oath  is  administered  to  the  defendant,  through  the  interpreter.''  The 
defendant  must,  and  the  interpreter  should,  first  sign  the  answer,  oppo- 
site the  jurat.* 

In  all  the  above  cases,  the  jurat  must  express  that  the  necessary  for- 
malities have  been  observed.® 

Formalities  of  a  similar  nature,  by  which  it  may  appear  that  the 
defendant  fully  understands  the  contents  of  his  answer  before  he  is 
sworn  to  it,  must  be  adopted  where  the  defendant  is  deaf,  or  deaf  and 
dumb,  and  in  every  like  case.^"  In  a  case,  however,  which 
*748  occurred  in  the  18th  Geo.  II.  (1745),  a  different  course  *  ap- 
pears to  have  been  adopted :  for  there  the  Court,  on  motion  (the 

1  For  forms  cf  oath  and  jurat,  see  Vol.  ^  Hayes  v.  Deguin,  1  Hogau,  274. 

III.  7  St.  Katherine  Dock  Company  v.  Mantz- 

2  For  forms  of  motion  paper  and  petition,  gu,  1  Coll.  94;  8  Jur.  237;  Braithwaite's  Pr. 
see  Vol.  III.  45,  389.     For  forms  of  oaths,  see  Vol.  III. 

3  Simmonds  v.  Du  Barrc'',  3   Bro.  C.  C.  8  For  forms  of  jurats,  see  Vol.  III. 
263;   Lord  Belmore  v.  Anderson,  4  Bro.  C.           9  Ibid. 

C.  90.  1"  Reynolds   v.  .Tones,  Trin.  Term,  1818; 

*  For  form  of  jurat,  see  Vol.  III.  Braithwaite's  Pr.  383,  395;  see  Vol.  111.,  for 

<•  Braithwaite's  Pr.  45.  forms  of  jurats. 
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defendant  being  deaf,  and  incapable  of  giving  instnictioiis  An-  his  an- 
swer), ordi'red  a  commission  for  taking  tlie  answer  to  issue  in  the  old 
way  with  the  bill  annexed,  in  order  that  the  commissioners  themselves 
might  endeavor  to  take  the  answer.^  ^ 

It  is  an  universal  principle,  in  all  Courts,  tliat  any  irregularity  in  a 
jurat  may,  unless  expressly  waived,  be  objected  to  in  any  stage  of  a 
cause.  This  does  not  depend  upon  any  objection  which  the  paities  in 
a  particular  cause  may  waive,  but  upon  the  general  rule  tluit  the  docu- 
ment itself  shall  not  be  brought  forward  at  all,  if  in  any  respect  ol)jec- 
tionable  with  reference  to  the  rules  of  the  Court ;  ^  and  therefore  a 
motion  to  take  an  answer  off  the  file,  on  the  ground  of  such  an  irregu- 
larity was  allowed,  notwithstanding  the  plaintiff  had  taken  an  oflice 
copy  of  the  answer.^  If,  by  any  accident,  the  jurat  is  cancelled,  the 
answer  must  be  resworn,  and  a  new  jurat  added. ^ 

As  we  have  seen,  the  practice  of  issuing  Counnissions  for  the  purpose 
of  taking  answers  is  now  abolished,  in  all  cases  where  the  answer  is  to 
be  sworn  within  the  jurisdiction  of  the  Court ;  ^  and  the  various  enact- 
ments, under  which  answers  may  be  sworn  out  of  the  jurisdiction,  have 
been  considered ;  ®  but,  if  no  person  can  be  found  who  is  autliorized, 
under  such  enactments,  to  administer  the  oath,  a  commission  under  the 
old  practice  is  still  necessary ; '  and,  consequently,  the  mode  of  pro- 
ceeding in  such  case  must  be  stated. 

A  commission  to  take  an  answer  abroad  will  only  be  issued  upon  an 
order ;  ^  which  may  be  obtained,  as  of  course,"  on  motion  or  petition.^" 
After  the  order  has  been  obtained,  the  defendant's  solicitor  must 
give  notice  in  writing  to  the  plaintiff's  solicitor,  to  furnish  him  with 
the  names  of  commissioners  to  see  the  answer  taken,  on  the  plaintiff's 
part." 

1  Gregorv  v.  Weaver,  2  Mad.  Prac.  363.         86,  §  22;   16  &  17  Vic.  c.  78,  §  6;  18  &  19 

2  Pilkini;ton  v.  Himsworth,  1  Y.  &  C  Ex.       Vic.  e.  42,  §  1.  _ 

612    616;    see  Barnard  v.   Darling,   1  Barb.  '  When  the  defendant  is  absent  from  the 

Ch.'  218.     [An  answer  without  authentication  country,  the  oath  to  his  answtT  may  be  taken 

of  the  iurat  by  the  signature  of  the  proper  under  a  commission.     Trumbull  v.  J'lbbon, 

officer  liiav  be  treated  as  no  answer.  Wester-  Halst.  Dig.  225;  Read  v.  tonsequa,  4  ^Vash. 

field  V.  Bried,  11  C.  E.  Green,  357.    And  if  C.  C.   335;    Stotesbury  v.  \ail,  2   Beaslev, 

the  certificate  to  the  official  character  of  a  (N.  J.),  390,  394.     An  answer  by  a  defend- 

iustice  of  the  peace,  by  whom  the  oath  is  ant  beyond  sea,  must  be  taken  and  sworn  to 

administered  in  another  State,  is  defective,  before  a  commissioner,  under  a  (/e(/<WH5  issued 

as  where  the  prothonotarv  failed  to  state  that  by  the  Court  in  which  the  case  is  pending, 

he  wa'!  Clerk  of  the  Court  in  which  the  jus-  directing  him  to  administer  the  oath  in  the 

tice  presided,  the  answer  will  onlv  stand  as  most  solemn  forms  observed  by  the  laws  and 

unsworn.     Chester  v.  Canfield,  1  tenn.  Leg.  usages  of  the  country  where  the  answer  is 

Rep.  258.     But  it  is  sufficient  if  the  official  taken.     Read  v.  Conscqua,  4   W  ash.  O.  l^. 

character  of  the  notarv,  who  administers  the  335.     In  New  York,  an  answer  in  Equity, 

oath,  is  stated  in  the  bodv  of  the  jurat,  with-  must,  if  made  by  a  person  out  of  the  btate, 

out  being  annexed  to  the%ignature.    Feucht-  be  sworn  to  before  a  judge  of  some  Court 

wanger?^  McCool,  2  Stew.  Eq.  151.]  having  a  seal.     A  Master  extraordinary    in 

5  Ibid.,  and  see  ante,  p.  74-3.  the  English  Court  ot  Chancery,  had  not  the 
4  Attorney-General   v.   Hudson,   9    Hare  authority  to  administer  such  oath.    Laheiis  v. 

A;>.  63;  S.  C.  nom.  Attornev-General  v.  Hen-  Fielden,  1  Barb.  Ch.  52. 

derBon,17  Jur.205;  and  see'Attorney-General  »  Baron  dc  I'eucheres  v.  Dawes,  5  Uea\. 

r.   Donnington    Hospital,    17   Jur.   206,    V.  144. 

Q  y^  ^  Veal  s  Pr.  52. 

'  6  15  &  16  Vic.  c.  86,' §  21;  ante,  p.  744.  ^  For  forms  of  motion  paper  and  petition, 

6  Ante,  pp.  744,  745;  and  see  6  Geo.  IV.  see  Vol.  III. 

c.  87   §  20;  6  &  7  Vic.  c.  82;  15  &  16  Vic.  c.  "  For  form  of  notice,  see  Vol.  lU. 
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♦749  *  The  plaintiff's  solicitor  thereupon,  if  he  intends  to  join  in  the 
commission,  should  send  the  names  of  two  or  more  commissioners 
to  the  defendant 's  solicitor,  and  inform  him  to  which  of  them  the  de- 
fendant is  to  give  i^tice  of  executing  the  commission.  The  defendant 
adds  to  these  commissioners  the  names  of  two  or  more  on  his  own  part ;  ^ 
the  names  of  all  of  them,  or  of  the  four  agreed  upon,  are  inserted  in  the 
commission  :  the  defendant 's  commissioners  being  placed  first  in  order. •^ 
Two  on  each  side  are  usually  named.'^  If  the  plaintiff's  solicitor  omits 
to  give  his  commissioners'  names,  within  a  reasonable  time,  and  will 
not  consent  to  the  commission  being  directed  to  the  defendant 's  com- 
missioners only,  it  seems  the  defendant  should  obtain  an  order  of  course 
on  motion,  or  on  petition  at  the  Rolls,*  requiring  the  plaintiff  to  name 
commissioners  within  two  days  after  notice  of  the  order,  or,  in  default, 
that  the  defendant  maj'  issue  the  commission  directed  to  his  own  com- 
missioners.^ The  order  must  be  served  on  the  plaintiff's  solicitor ;  and 
if,  within  the  time  prescribed,  the  plaintiff  does  not  furnish  commis- 
sioners' names,  the  commission  is  made  out  in  favor  of  the  defendant's 
commissioners  onl}'. 

None  of  the  commissioners  need  be  professional  men ;  and  it  has 
been  held  that  the  defendant's  own  solicitor  may  be  a  commissioner  to 
take  his  answer.®  It  is  no  objection  to  a  commissioner  that  he  is  under 
twent3'-one  years  of  age,  provided  he  is  of  sufficient  age  to  take  an 
oath.'' 

Care  must  be  taken  to  have  the  commission,  with  the  answer,  returned 
before  the  time  limited  for  filing  the  answer  has  expired.* 

The  commission  is  prepared  by  the  defendant's  solicitor,  and  is  sealed 
by  the  Clerk  of  Records  and  Writs,  upon  a  prcecipe  being  left  with  him.^ 

Where  the  defendant  is  entitled  to  the  privilege  of  peerage,  the 
words,  "upon  his  protestation  of  honor"  are  inserted  in  the  commis- 
sion, instead  of  the  words,  "  on  his  corporal  oath  upon  the  Holy  Evan- 
geUsts."  1° 

Where  the  defendant  is  a  Quaker,  Moravian,  Separatist,  or 
*750     other  *  person  exempted  from  taking  an  oath  by  statute,  the  writ 
should  direct  the  commissioners  to  take  the  answer  on  his  solemn 
declaration  or  affirmation.^ 

1  Hinde,  231;  1  Turn.  &  Ven.  542;  Ord.  8  See  Hughes  v.  Williams,  5  Hare,  211. 
Ill-  1'^                                                                           Issuing  the  commission  does  not,  per  se,  ex- 

2  Veal's  Pr.  51.  tend  the  time  for  answering;  and  therefore 
8  1  Turn.  &  Ven.  542;  Veal's  Pr.  51.  the  plaintiff,  though  he  has  joined  in  the  coni- 
*  For  forms  of  motion  paper  and  petition,       mission,  may  issue  an  attachment  for  want  of 

see  Vol.  III.  answer,  before  the  return  of  the  commission, 
6  Hinde,    229;    Harr.    by   Newl.   171;    1  if  the  time  for  answering  has  expired.     Bo- 
Turn.  &  Ven.  542.  schetti  v.   Power,   8   Beav.   180;    Hughes  v. 

6  Bird  V.  Brancker,  2  S.  &  S.   186;   see  Williams,  uhi  sup. 

contra,  as  to  swearing  atfidavits  within  the  9  Ord.  III.  1;    Ord.  I.  37;    for  forms  of 

jurisdiction  before  the  deponent's  own  solici-  prcecipe,  commission,  and  indorsement,  see 

t/ir,  or  his  clerk.   Re   Hogan,   3   Atk.  813;  Veal's  Pr.  52,  57;  Sin& post,  Vol.  III. 

Hopkin  V.  Hopkin,  10  Hare  Ap.  2;  Wood  i;.  W  Hinde,  239,  n. 

Harpur,  3  Beav.  290;   Foster  v.  Harvey  (1),  l  See  statutes  cited,  ante,  pp.  734,  735  n.. 

11  W.  K.  899,  V.  G.  W.;  3  N.  R.  98,  L.  JJ.  and  form  of  commibsion,  Vol.  III. 

7  Wjatt's  P.  R.  117. 
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Where  the  defendant  is  a  Jew,  the  words,  "  upon  the  Holy  Evange- 
lists," may  be  left  out  of  the  form  of  the  oath  mentioned  in  the  com- 
mission. 

And  where  a  defendant  was  a  Gentoo,  and  the  answer  was  to  be 
taken  in  Calcutta,  the  commission  was  directed  to  be  in  a  special  foru), 
authorizing  the  commissioners  to  administer  the  oath  in  the  most  solemn 
manner,  as  in  their  discretion  should  seem  meet ;  or,  if  they  should 
think  proper,  to  administer  another  oath,  certifying  to  the  Court  what 
thej'  did.^ 

The  above  distinctions  in  the  form  of  commissions  are  necessar}-  to  be 
attended  to,  because  a  commission  to  take  an  answer  in  one  form,  will 
not  authorize  the  commissioners  taking  it  in  another ;  thus,  commis- 
sioners will  not,  under  an  authority  to  take  an  answer  upon  oath,  be 
empowered  to  take  the  affirmation  of  a  Quaker ;  and  where  it  appeared 
by  the  caption  of  the  answer  that  they  had  done  so,  the  answer  was 
ordered  to  be  taken  off  the  file.^ 

The  commission  may  be  sent  to  some  professional  person  in  the 
foreign  country,  to  take  care  that  it  is  properly  executed.  Though  the 
foreign  countr}'^  be  at  war  with  this  countrj',  it  must  be  executed  there ; 
in  which  respect,  a  commission  to  take  an  answer  differs  from  a  com- 
mission to  examine  witnesses  :  which  it  seems  may  be  executed  at  the 
nearest  neutral  port.*  The  manner  of  executing  the  commission  is  as 
follows :  When  the  plaintiff  has  named  commissioners,  notice  in  writ- 
ing, of  the  time  and  place  of  executing  the  commission,  signed  by  two 
of  the  defendant's  commissioners,  must  be  served  upon  the  plaintiff's 
acting  commissioner,  six  da3's  before  the  day  appointed  for  executing 
the  commission.^  If  this  notice  be  given  on  a  Sunda}',  the  commission 
may  be  executed  on  the  Saturday  following.® 

If  the  party  who  has  the  carriage  of  the  commission  gives  notice  of 
executing  it,  but  neither  countermands  it  in  due  time  (as  three  or  four 
days  before  the  time,  or  as  the  distance  of  the  place  ma}'  require),  nor 
executes  it  at  the  time,  the  Court,  on  motion,  will  order  costs  to  be 
taxed  for  the  adverse  party's  attendance.'' 

Where  the  plaintiff  has  not  named  commissioners,  no  notice  need  be 
given,  and  the  commission  may  be  executed  by  the  commissioners 
named  in  the  writ,  ex  parte. ^ 

*  On  the  day  appointed,  the  commissioners  are  to  meet,  and  if  *751 
one  only  attends  on  each  side  it  will  be  sufficient ;  but  in  case 

none  of  the  plaintiff's  commissioners  attend,  the  defendant  must  have 
two  commissioners  present :  because  no  fewer  than  two  can  take  his 
answer  and  return  the  writ.'' 

It  seems,  that  where  there  is  a  joint  commission,  and  the  commis- 

2  Ramkissenseat  v.  Barker,  1  Atk.  19,  20;  «  Wvatt's  Pr.  115. 

ante,  pp.  735,  736.  i  lb.  IIG. 

8  Parke  v.  Christy,  1  Y.  &  J.  533.  »  Hinde,  234;  1  Turn.  &  Veil.  544. 

4  V.  Romney,  Amb.  62.  1  Wyatt's  P.  R.  116;  Hinde,  235;  1  Turn. 

*  For  form  of  notice,  see  Vol.  III.  &  Ven.  544. 
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Bioners  of  one  party  only  attend,  the  commissioners  in  attendance  may, 
after  waiting  till  six  o'clock  in  the  evening,  proceed  to  take  the  an- 
swer.'^ 

When  the  commissioners  are  ready  to  proceed,  the  answer  or  plea, 
properh*  written,  as  before  explained,*  is  produced  to  the  commissioners, 
and  the  defendant  attends  for  the  purpose  of  swearing  it ;  whereupon 
one  of  the  commissioners,  having  opened  the  connnission,  interrogates 
the  defendant  in  the  following  manner:*  "  Have  you  heard  this  j'our 
answer  read?  and  do  3-ou  exhibit  it  as  your  answer  to  the  bill  of  com- 
plaint of  A.  B.  ?"  upon  which,  the  defendant  answering  in  the  affirma- 
tive, the  commissioner  proceeds  to  administer  to  him  the  oath,  or 
affiraiation,  or  attestation  of  honor  (as  the  case  vaay  be),  in  the  same 
form  as  when  the  answer  is  sworn  in  England.^ 

It  is  said,  that  commissioners  may  refuse  to  execute  the  commission, 
unless  they  are  allowed  to  read  the  answer ;  ^  and  where  a  commission 
to  take  a  defendant's  answer  only  has  been  issued,  and  the  defendant 
tenders  a  demurrer  to  the  commissioners,  and  refuses  to  answer  upon 
oath,  they  must  return  such  his  refusal,  and  the  reason  thereof,  together 
with  the  demurrer,  and  leave  the  same  to  the  consideration  of  the 
Courts 

Before  the  defendant  is  sworn,  as  above  stated,  he  must  sign  his 
answer  and  each  schedule  thereto,  in  the  presence  of  the  commission- 
ers ;  ^  and  the  answer  thus  taken,  together  with  the  schedules  (if  there 
are  any) ,  are  to  be  annexed  to  the  commission,  and  the  commissioners 
must  then  write  and  sign  the  caption  at  the  foot  of  the  answer.^  Any 
alterations  made  in  the  answer  or  schedules,  previous  to  the  taking 
thereof,  must  be  authenticated  by  the  commissioners,  according  to  the 
practice  in  use  with  respect  to  affida\ats.^*' 

This  caption  must  be  varied  according  to  the  nature  of  the  case ; 
thus,  in  the  case  of  a  peer,  it  must  state  the  answer  to  have  been 
♦752  *  taken  "upon  the  attestation  of  honor;"  in  the  case  of  a 
Quaker  or  Moravian,  or  other  person  exempted  from  taking  an 
oath  by  statute,  it  must  be  expressed  to  have  been  taken  upon  the 
"  solemn  affinnation  ; "  and  the  date  when,  and  the  place  where,  it  was 
taken  must  also  appear  in  the  caption.  Care  must  also  be  taken  to  ex- 
press correctl}'  whether  the  document  be  an  answer,  or  an  answer  coupled 
with  a  plea  or  demurrer.^  The  commissioners  should  also  be  partic- 
ular, when  the  answer  is  by  two  or  more  defendants,  to  state  that  they 
are  all  sworn :  because,  where  the  caption  of  the  joint  and  several 
answer  of  two  defendants  expressed  only  that  it  was  sworn,  without 

2  Wyatt's  P.  R.  IIG;  see  Griggs  v.  Stap-  8  Orel.  XV.  5.  "Where  the  defendant  is 
lee,  11  .lur.  920,  V.  C.  K.  B.                                  blind,  or  deaf  and  dumb,  or  a  foreigner,  or  a 

3  Ante,  p.  743.  marksman,  the  directions  before  given  in 
*  Hinde,  235;  1  Turn.  &  Ven.  544.  these  respects,  must  of  course  be  attended  to, 
6  Jhi'l. ;   ante,   p.   688.      For  fonns    see      and  tlie  caption  varied  accordingly. 

Vol.  III.  9  For  fonn  of  caption,  see  Vol."  III. 

6  HaiT.  bv  Newl.  176.  lo  15  &  16  Vic.  c.  80,  §  25;  ante,  p.  743. 

'  Wyatt's  P.  R.  118.  1  Uinde,  236;  1  Turn.  &,  Ven.  545. 
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stating  that  the  defendants  were  both  sworn,  the  answer  was  sup- 
pressed.^ 

The  answer  and  schedules,  with  the  caption,  being  thus  annexed  to 
the  writ,  the  return  must  be  endorsed  upon  the  writ,  and  be  signed  l)y 
two  commissioners.^  All  these  documents  should  then  be  Iblded  to- 
gether, in  a  convenient  size  and  form,  and  bound  round  with  tape  or 
string :  at  the  crossings  of  which  the  seals  of  the  commissioners  sliould 
be  aflixed  ;  the}'  should  then  sign  their  names  in  the  vacant  spaces,  near 
their  respective  seals,  enclose  the  whole  in  an  envelope,  and  direct  and 
return  the  same  to  the  defendant's  soUcitor  to  be  filed.  The  oath  of  a 
messenger  is  not  now  required.^ 

By  the  old  practice  of  the  Court,  no  second  commission  could  be 
granted  without  the  special  order  of  the  Court,  upon  good  reason  to  in- 
duce the  same,  or  upon  the  plaintiff's  own  assent  f  and  it  does  not  appear 
that  any  alteration  has  been  made  in  this  respect.  If,  therefore,  a  commis- 
sioner dies,  application  must  be  made  to  the  Court  for  a  new  commission  : 
preparatory  to  which,  it  seems  that  the  usual  course  is  for  the  solicitor  to 
name  two  more  commissioners,  one  of  whom  must  be  struck  by  the  so- 
licitor of  the  adverse  party,  and  the  Court  must  then  be  moved  for  a  new 
commission,  with  the  new  commissioner  added  to  those  who  are  living.^ 

If,  by  the  fault  of  the  party  who  has  the  carriage  of  the  first  commis- 
sion, the  other  is  put  to  unnecessary  charges,  the  Court  will  order  his 
costs  to  be  taxed,  and,  upon  cause  shown,  direct  the  party  in  fault  to 
give  security  to  pay  them  before  he  has  a  second  conamission ;  and  if  he 
has  the  carriage  of  the  second  commission,  to  pay  the  costs  upon  that 
also,  if  he  again  fails.® 

After  an  answer  has   been   reported  insufficient,  no  new  commis- 
sion will  be  issued,  except  by  order  made  on  affidavit  showing 
*  some  good  reason,  and  payment  of  the  costs  of  the  insufficient     *753 
answer.^    A  new  commission  may,  however,  be  issued,  upon  the 
consent  of  the  plaintiff's  solicitor  :  which  is  seldom,  if  ever,  refused. 

It  seems  that,  if  the  return  of  a  commission  be  delayed,  it  may  be 
hastened  by  motion.  It  seems,  also,  that  an  attachment  and  other  pro- 
cess of  contempt  may  issue  against  the  commissioners,  for  not  returning 
the  commission  with  the  answer.^  Where,  however,  it  appeared  that 
the  omission  to  make  a  return  arose  from  the  circumstance  of  one  of  the 
plaintiff's  commissioners  refusing  to  join  with  one  of  the  defendant's, 
to  take  the  answer,  the  attachment  was  discharged,  upon  pa^-ment  of 
the  ordinary  fees,  and  a  new  commission  was  granted  to  different  com- 
missioners named  by  the  defendant.'^ 

Where  any  irregiilarity  has  taken  place  in  the  execution  of  a  commis- 
sion, the  proper  course  appears  to  be,  to  move,  after  the  return,  that 

2  Anon.,  Mos.  238.  6  lb-  US-      ^  ,     ,„,     „  .       x.  wi 

8  Hinde!  236;    Turn.  &  Ven.  545.     For  i  Beames's  Ord.    183;    Harr.    by    Newl. 

form  of  return,  see  Vol.  III.  202. 

4  15  &  16  Vic.  c.  86,  §  25.  2  Wyatt's  P.  R.  116. 

6  Wyatt's  P.  K.  115.  ^  Ibid. 
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the  commission  and  answer  may  be  quashed,  or  that  the  answer  may 
be  taken  off  the  file. 

AVhere  the  friends  of  an  infant  wish  to  defend  the  suit  on  his  behalf, 
an  order  appointing  a  guardian  ad  litem  may,  as  we  have  seen,^  be  ob- 
tained on  motion  of  course,  or  on  petition  of  course  at  the  Rolls  ;  ^  and 
where  the  defence  of  the  infant  is  by  an  answer  or  plea  requiring  to  be 
upon  oath,  the  plea  or  answer  must  be  sworn  to  by  the  guardian,®  unless 
an  order  has  been  obtained  to  take  it  without  oath.  The  guardiau, 
however,  only  swears  to  his  belief  in  the  truth  of  the  defence  of  the 
infant.'  The  order  appointing  the  guardian  must  be  produced  at  the 
time  the  answer  is  sworn  ;  and  the  jurat  must  express  that  the  answer 
is  sworn  pursuant  to  it.^ 

We  have  before  seen,  that  a  person  who  has  been  found  a  lunatic  by 
inquisition,  answers  by  his  committee,  and  that,  in  such  case,  it  is  not 
necessary  that  there  should  be  any  order  appointing  a  guardian,  unless 

there  be  a  conflict  of  interest  between  the  committee  and  the 
*754     lunatic  :  in  wliich  case,  a  guardian  ad  litem  should  be  *appointed.^ 

A  person  of  weak  or  unsound  mind,-  not  so  found  by  inquisition, 
answers  by  his  guardian,  who  is  appointed  in  the  same  manner  as  the 
guardian  ad  litem  of  an  infant  defendant ;  ^  and,  as  in  the  case  of  in- 
fants, the  guardian  only  swears  to  his  belief  in  the  truth  of  the  defence, 
where  an  oath  is  required,^  and  the  order  appointing  the  guardian  must 
be  produced  at  the  time  the  answer  is  sworn ;  and  the  jurat  must 
express  that  the  answer  is  sworn  pursuant  to  it.^ 

With  respect  to  married  women,  we  have  before  seen,®  that  where  a 
husband  and  wife  are  defendants  to  a  bill,  neither  of  them  can  regu- 
larly- put  in  an  answer  without  the  other,  except  under  an  order  granted 
for  that  purpose.''  Where,  however,  the  wife  is  defendant  to  a  bill  filed 
by  her  husband,^  or,  being  judicially  separated,  or,  ha%'ing  obtained  a 
protection  order,  is  sued  as  a,  feme  sole,^  no  order  is  requisite.    Where  she 


<  Ante,  p.  160. 

5  In  the  United  States  Courts,  guardians 
ad  litem  to  defend  a  suit  may  be  appointed 
by  the  Court,  or  by  any  .Judge  thereof,  for 
infant.s  or  other  persons,  who  are  under 
guardianship,  or  otherwise  incapable  to  sue 
for  themselves;  all  infants  and  other  persons 
80  incapable,  may  sue  by  their  guardians,  if 
any,  or  by  their  prochein  ami,  subject,  how- 
ever, to  such  orders  as  the  Court  may  direct 
for  the  protection  of  infants  and  other  persons. 
Equity  Kule,  87. 

6  And  it  is  termed  his  answer,  and  not  that 
of  the  infant.  Kogers  v.  Cruger,  7  John.  581; 
and  the  infant  is  not  bound  by  it,  if  he  dis- 
sents witliin  a  proper  time.  James  v.  James, 
4  Paige,  115;  Prutzman  v.  Pittsell,  3  Harr. 
&  J.  77;  Mills  v.  Dennis,  .3  John.  Ch.  3R7; 
Winston  v.  Campbell,  4  Hen.  &  M.  777; 
Ma-son  V.  Debow,  2  Ilayw.  178.  Such  an- 
swer cannot  be  read  against  the  infant. 
Stephenson  v.  Stephenson,  C  Paige,  .353. 
Nor  is  it  evidence  in  his  favor,  though  it  be 
responsive  to  the  bill  and  .sworn  to  by  the 
guardian  ad  litem.     Bulkley  v.  Van  Wyck,  5 


Paige,  536;  Stephenson  v.  Stephenson,  6 
Paige,  353.     [Ante,  169,  n.  2.] 

''  Braithwaite's  Pr.  393;  see  form  of  oath, 
Vol.  III. 

8  Ord.  VII.  4;  Braithwaite's  Pr.  393. 
For  form  of  jurat,  see  Vol.  III. 

1  Ante,  p.  175. 

2  Superannuated  persons,  on  proof  of  im- 
becility, may  appear  and  answer  by  guardian. 
Matter  of  Barber,  2  John.  Ch.  235;"see  Murkle 
V.  Murkle,  4  John.  Ch.  168. 

8  Ante,  p.  176;  Braithwaite's  Pr.  393,  n. 

4  For  form  of  oath,  see  Vol.  III. 

6  For  fomi  of  jurat,  see  Vol.  III. 

6  Attte,  pp.  180,  182. 

^  A  joint  answer  of  husband  and  wife  must 
be  sworn  to  by  both,  unless  the  plaintiff  con- 
sents to  receive  such  answer  upon  the  oath  of 
the  husband  only.  New  York  Chemical  Co. 
V.  Flowers,  6  Paige,  654;  Leavitt  v.  Cruger, 
1  Paige,  422. 

8  Ante,  p.  179;  Earl  v.  Ferris,  19  Beav.  67; 
1  Jur.  N.  S.  5. 

9  Ante,  p.  178. 
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answers  separately,  under  an  order,  her  time  for  answering  runs  from 
the  date  of  the  order. ^°  Where  the  answer  is  filed  under  such  an  order, 
the  jurat  should  state  that  the  answer  is  sworn  pursuant  to  tlie  order, '^ 
and  the  order  should  be  produced  at  the  time  the  answer  is  sworn  :  other- 
wise, the  order  must  be  produced  when  the  answer  is  presented  fur  llhiig.''^ 

Where  a  married  woman  is  an  infant,  her  answer  cannot  be  taken, 
either  jointly  or  separately,  until  a  guardian  has  been  assigned  to  her." 

An  answer  is  filed  in  the  Record  and  Writ  Clerks'  Office,  in  the  same 
manner  as  an  affidavit;  ^*  and  is  not  considered  of  record  until  filed. "^ 
The  year,  letter,  and  number  by  which  the  cause  is  distinguished  in  tlio 
Record  and  Writ  Clerks'  Books, ^*^  and  the  date  of  the  filing,  must  be 
written  or  printed  on  the  first  page." 

The  name  and  place  of  business  or  residence,  as  the  case  maj^  be,  of 
the  solicitor  or  party  filing  the  answer,  and  his  address  for  service, 
if  any,  must  be  indorsed  thereon,  as  in  the  case  of  other  *  plead-     *755 
ings  and  proceedings.^     If  the  answer  is  put  in  without  oath 
or  signature,  the  order  must  be  produced  at  the  time  the  answer  is 
presented  for  filing,  and  the  record  is  inscribed  ' '  Without  oath  (or, 

without  oath  or  signature,  as  the  case  may  be) ,  by  order  dated  the 

(Jay  of ."^    Where  the  answer  is  put  in   by  a  guardian,  and  the 

order  appointing  the  guardian  has  not  been  previously  entered  at 
the  Record  and  Writ  Clerks'  Office,  it  must  also  be  produced  when 
the  answer  is  presented  for  filing.^ 

Unless  the  plaintiff  has  taken  some  step  which  prevents  its  recep- 
tion, an  answer  will  be  filed  by  the  Record  and  Writ  Clerk,  after  the 
expiration  of  the  time  for  putting  it  in,  where  it  is  put  in  by  a  defend- 
ant who  has  been  required  to  answer  the  bill,  whether  original  or 
amended,  or  where,  the  plaintiff  having  amended  his  bill  without  re- 
quiring an  answer,  it  is  put  in  by  a  defendant  who  has  already-  answered 
or  pleaded  to  the  bill.*  In  all  other  cases,  an  answer  will  not  be  re- 
ceived, after  the  expiration  of  the  time  within  which  it  ought  to  have 
been  put  in,  except  under  the  authority  of  an  order :  which  must  be 
produced  at  the  time  the  answer  is  presented  for  filing.'^  Such  order 
must  be  applied  for  by  summons.^ 

As  an  answer  is  not  strictly  reputed  such  until  filed,*'  it  ought  not  to 

10  Ante,  pp.  18-3,  740;  Jackson  v.  Haworth,  15  Ord.  VIII.  3. 
IS.  &  S.  161;  Bi-aithwaite's  Manual,  11,  12.  16  Ord.  I.  48. 

11  If  not  so  verified,  the  answer  will  be  sup-  i'  Ord    I.  45. 

pressed  for  irregularity.     But  the  irregularity  i  Ord.  III.  2,  5;  ante,  pp.  453,  454. 

will  be  waived  by  the  plaintiff's  tiling  a  rep-  -  Braithwaitc's  Pr.  47. 

lication.      Fulton  Bank  v.  Beach,  2    Paige,  3  Jljid, 

307;  S.  C.  6  Wend.  36;  Collard  v.  Smith,  2  *  lb.  55,  56. 

Beasley  (N.  J.),  43,  45;  see  Leavitt  v.  Cruger,  6  yj.  56. 

1  Paige,  432;  Ferine  k.  Swaine,  1  John.  Ch.  6  For  form  of  summon.^,  see  Vol.  III. 

24;  Smallwood  V.  Lewin,  2  Bea.sley  (N.  J.),  ^  Ord.  VIII.   3.     An  answer  to  a  bill  in 

123  125.  Equity,  complete  in  every  respect,  cannot  be 

1^  Braithwaite's  Pr.  45,  397,  n.  trefited   a.s  an  answer,  until   the   \mv\y   has 

18  Colman    v.  Northcote,  2    Hare,  147;   7  filed  it.     Giles  v.  Eaton,  54  Maine,  186.     If 

Jur.  528.     For  petition  to  assign  guardian,  the  defendant  dies  before  tiling  his  answer,  it 

and  affidavit  in  support,  see  Vol.  III.  cannot  be  filed  by  his  solicitor  as  an  answer. 

1*  15&16Vic.c.  86,  §§21,25;  Ord.  1.35.  Giles  v.  Eaton,  ubi  supra. 
VOL.  I.                        46                        721 
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be  filed  uutil  the  costs  of  contempt  for  not  answering,  if  incurred,  are 
paid.  It  is  frequently,  however,  tlie  practice  to  file  the  answer  before 
the  costs  of  contempt  have  been  paid,  and  in  such  case,  the  plaintiff 
must  be  careful  not  to  take  an  office  cop,y  of  the  answer,  or  do  any  other 
act  which  may  be  construed  into  an  acceptance  of  the  answer :  for,  if 
he  does,  he  will  waive  the  contempt.*  The  certificate  of  the  Record 
and  Writ  Clerk  is  conclusive  evidence  as  to  the  time  at  which  the  an- 
swer was  filed.® 

Notice  of  the  filing  of  the  answer  must  be  served  on  the  solicitor  of 
the  plaintiff,  or  on  the  plaintiff  himself  if  he  acts  in  person,  before 
seven  o'clock  in  the  evening  of  the  same  day  that  the  answer  is  filed  ; 
except  on  .Saturda}',  when  it  must  be  served  before  two  o'clock  in  the 
afternoon.-"'  The  omission  to  give  due  notice  of  having  filed  the  an- 
swer will  not,  however,  render  the  latter  inoperative  :  thus,  it  will  not 
deprive  the  defendant  of  his  right  to  move  to  dismiss  the  bill  for  want 
of  prosecution,  at  the  expiration  of  the  period  allowed  for  that 
*756  purpose,  from  the  date  of  fihng  the  *  answer.^  It  would  seem 
that,  in  such  a  case,  the  time  allowed  the  plaintiff  for  taking  the 
next  step  in  the  cause  will,  on  his  motion,  be  extended,  so  as  to  give 
him  the  benefit  of  the  time  he  would  otherwise  have  lost  in  consequence 
of  the  omission.*^ 

If  the  defendant  files  a  written  answer,  he  must,  at  the  time  he  does 
so,  leave  a  copy  thereof  (without  the  schedules,  if  any,  of  accounts  or 
documents).^  This  copy  will  then  be  examined  and  coiTected  with  the 
answer  filed,  and  be  retui'ned,  when  so  examined,  by  the  Clerks  of  Rec- 
ords and  Writs,  with  a  certificate  thereon  that  it  is  correct,  and  proper 
to  be  printed.*  The  certified  copy  is,  generally,  ready  for  the  defend- 
ant's solicitor  the  day  after  the  answer  is  filed  ;  and  the  Court  wiU  not 
dispense  with  the  printing  of  the  answer  merel}'  because  the  parties  to 
the  suit  are  poor,  and  to  save  expense.^ 

The  defendant  must  then  cause  his  answer  to  be  printed  from  such 
certified  copy,  on  paper  of  the  same  size  and  description,  and  in  the 
same  tj'pe,  style,  and  manner  on  and  in  which  bills  are  required  to  be 
printed ;  ^  and,  before  the  expiration  of  four  days  from  the  filing  of  his 
answer,  must  leave  a  printed  copj'  thereof  with  the  Clerks  of  Records 


8  Ante,. ■p.  509. 

'■*  Beavan  v.  Burgess,  10  Jur.  63.  But  see 
Mont^oincrv  v.  Buck,  6  Humph.  416. 

i»  Ord.  I'll.  9;  XXXVII.  2. 

1  .Jones  V.  Jones,  1  Jur.  N.  S.  86-3;  3  W. 
li.  638,  V.  (;.  S.;  and  see  Lowe  v.  Williams, 
12  Beav.  482,  484. 

■2  Wright  r.  Angle,  6  Hare,  107,  109;  Lord 
Sufti(Md  i\  Bond,  10  Bear.  J46.  Ii33;  Lowe  v. 
Williams,  and  Jones  v.  Jones,  ubi  sup. ; 
Liovd  V.  Solicitors'  Life  Assurance  Company, 
3  W.  R.  640,  V.  C.  W.;  see,  however,  MaV 
tli«ws.v.  Chichester,  5  Hare,  207,  209;  over- 
ruled on  appeal,  11  Jur.  49,  L.  C. 

y  Ord.  6  March,  1860,  r.  2.  A  copy  of  a 
lormer.billfor  the  same  matter  may  be  printed 


as  a  schedule.  Wright  v.  Wilkin.  9  Jur.  N. 
S.  195;  11  W.  R.25.3,  V.  C.  K.  In  practice, 
where  the  schedule  to  an  answer  is  very  short, 
it  is  not  unfrequently  printed  with  the  body  of 
the  answer ;  in  such  case,  the  fair  copy  should 
of  course  include  the  schedule. 

4  Ord.  6  March,  1860,  r.  2.  For  form  of 
certificate,  see  Vol.  III. 

5  Meux  r.  Watkins,  7  N.  S.  704;  9  W. 
R.  779,  V.  C.  W. ;  but  the  answers  of  parties 
suing  or  defendant  in  fo7-nid  pauperis,  are  ex- 
cluded from  the  orders  as  to  printing;  see 
Ord.  6  March,  1860,  r.  in,  post,  p.  758. 

6  Ord.  6  March,  1860,  r.  3;  as  to  such 
paper,  see  Ord.  IX.  3,  ante,  p.  396;  see  also, 
ante,  p.  742. 
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and  Writs,  with  a  written  certificate  thereon  by  the  defendant'.s  so- 
licitor, or  by  the  defendant  if  defending  in  person,'  that  such  print  is  a 
true  copy  of  the  copy  of  the  answer  so  certified  l\y  the  Clerk  of  Record 
and  Writs  ;  and  if  such  printed  copy  is  not  so  left,  the  defendant  will 
be  subject  to  the  same  liabilities  as  if  no  answer  had  been  filed." 

Under  the  former  practice,  where  an  answer  taken  in  a  foreign  lan- 
guage was  filed  with  a  translation  annexed,  it  was  only  required  that  an 
ofGce  copy  should  be  taken  of  the  trahslation.^  It  is  presumed,  there- 
fore, that  now,  a  fair  copy  of  the  translation  only  need  be  left,  and  that 
such  translation  only  need  be  printed. 

*  A  defendant  may,  however,  if  he  desires  it,  swear  and  file  a     *757 
printed,  instead  of  a  written,  answer  ;  ^  although  this  course,  in 
consequence  of  the  inconveniences  attending  it,  is  rarely  adopted. 

On  receiving  notice  of  the  filing  of  the  answer,  the  plaintiff  should 
demand  in  writing,  from  the  defendant's  solicitor,  or  the  defendant 
himself  if  acting  in  person,-^  an  official  and  certified  printed  copy  of  the 
answer;  and  on  receiving  such  demand,  the  defendant  must  get  a 
printed  copy  of  the  answer  examined  by  the  Clerks  of  Records  and 
Writs  with  the  answer  as  filed,  and  stamp  such  copy  with  a  Chancery 
stamp  for  5s.,  and  the  Clerks  of  Records  and  Writs,  on  finding  that  such 
copy  is  duly  stamped  and  correct,  will  certify  thereon  that  the  same  is 
a  correct  copy,  and  mark  the  same  as  an  oflSce  copy,''  on  a  prcecipe 
being  left.* 

The  defendant  must  have  this  oflScial  and  certified  printed  copy  of 
the  answer  ready  for  delivery  to  the  plaintiff,  at  any  time  after  the  ex- 
piration of  four  days  from  the  filing  of  the  answer,  and  within  fort}'- 
eight  hours  after  the  receipt  of  the  demand  for  the  same  ;  ^  and  must, 
on  demand,  deliver  it  to  the  plaintiff:  who,  on  the  receipt  thereof,  is  to 
pay  the  defendant  the  amount  of  the  stamp  thereon,  and  at  the  rate  of 
M.  per  folio  for  the  same.® 

The  Clerks  of  Records  and  Writs  are  not  to  certify  or  mark  any 
printed  copy  of  an  answer  which  has  any  alteration  or  interlineation  in 
writing.'  Where,  however,  some  very  slight  t}iwgraphical  errors  had 
been  so  corrected,  they  were  directed  to  certify  the  oflTicial  copy,  and  to 
alter  the  copy  left  with  them,  so  as  to  agree  with  the  written  answer  on 
the  file.8 

The  plaintiff  is  entitled  to  demand  and  receive  from  the  defendant 
any  additional  number  (not  exceeding  ten)  of  printed  copies  of  the 
answer,  on  paj-ment  for  the  same  at  the  rate  of  one  halfpenny  per 

T  For  form  of  certificate,  see  ibid.  i  Ord.  6  March,  1800  r.  5. 

8  Ord.  6  March,   1860,  r.  3;  Bloxam  v.  2  For  fonn  of  demand,  see  Vol.  111. 
Chichester,  11  Jur.  N.  S.  48;  13  W.  R.  285,  3  Ord.  6  March,  I860  rr.  4,  6.     For  form 
L.  JJ.;  34  Beav.  76;  S.  C.  nom.  Bloxsorae  of  certificate,  see  \  ol.  111. 

V.  Ohichestcr,  2  De  G.,  J.  &  S.   444.    An  at-  •*  For  form  of  ;ji-«c!/Je,  see  Vol.  in. 

tachment,  for  not  leaving  the  printed  copy,  is  ^  Ord.  6  March,  1800,  r.  4. 

ixsuallv  issued  in  such  a  case.  ^„l^'J']\r      ■,     -,o^n       io 

9  Braithwaite's  Pr.  491.     An  office  copy  of  '  Ord.  6  March,  1860,  r.  12. 
the  whole  might,  however,  he  taken,  if  de-  8  Lee  v.  Dawson,  1  J.  &  U.  .J7. 
sired.     Iliid. 
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folio  ;  ^  and  after  all  the  defendants  who  are  required  to  answer  have 
filed  their  answers,  a  co-defendant  is  entitled  to  demand  and  receive 
from  any  other  defendant,  any  number  of  printed  copies  (not  exceed- 
ing six)  of  his  answer,  on  payment  after  the  same  rate.^°  It  may  be 
here  mentioned,  that  before  the  practice  of  printing  answers  was  intro- 
duced, any  defendant  might  take  an  office  copy  of  the  answer  of  a  co- 
defendant,  as  soon  as  he  had  filed  his  own  answer,  or,  if  he  had  not 
been  required  to  answer,  after  the  expiration  of  the  time  within  which 
he  might  have  put  in  a  voluntary  answer  ;  ^^  but  it  is  presumed 
*758  the  former  practice  is  now  *  abrogated,  and  that  no  defendant 
can  require  to  be  furnished  with  copies  of  a  co-defendant's  answer 
till  all  the  defendants  required  to  answer  have  answered,  and  till  the 
time  allowed  the  others  to  file  voluntary  answers  has  expired. 

Office  copies  of  schedules  to  answers  of  accounts  or  documents  con- 
tinue to  be  made  in  the  Record  and  Writ  Clerks'  Office.^  Where,  how- 
ever, by  mistake  a  printed  schedule  has  been  attached  to  a  printed 
answer,  the  answer  was  allowed  to  be  filed,  and  a  printed  copy  of  the 
answer,  with  a  written  office  copy  of  the  schedule,  to  be  issued,  on  the 
solicitor  for  the  defendant  undertaking  not  to  charge  his  client  with 
the  costs  of  printing  the  schedule.^ 

Where  a  plaintiff  is  required  to  answer  interrogatories, ^  he  must  file 
his  answer  thereto,  and  get  it  printed,  and  furnish  printed  copies  thereof, 
in  the  same  manner  as  a  defendant  is  required  to  do  with  respect  to  his 
answer.* 

No  costs  will  be  allowed,  either  as  between  party  and  party,  or  as 
between  solicitor  and  client,  for  any  written  brief  of  an  answer,  unless 
the  Court  directs  the  allowance  thereof.^ 

The  orders  of  the  6th  March,  1860,  do  not  apply  to  answers  filed  by 
defendants,  or  by  plaintiffs,  defending  or  suing  in  forma  pauperis,  ex- 
cept the  first  of  them,  which  directs  that  an  answer  is  to  be  written  on 
paper,  instead  of,  as  formerly,  on  parchment.^ 


9  Ord.  6  March.  1860,  r.  8;  and  see  Attor- 
nev-General  v.  Etheridge,  11  W.  R.  927,  V. 

10  brd.  6  March,  1800,  r.  9. 

11  Powvs  V  Blagrave.  18  Jur.  462,  464;  2 
Eq.  Rep."  475,  "V.  C.  W. ;  and  see  Braith- 
waite's  Pr.  491. 

1  Ord.  6  Jfarch,  1860,  r.  10. 

2  Watt  V.  Watt,  8  .Jiir.  N.  S.  878;  10  W. 
R.  .303,  V.  C.  W.  Where,  however,  the 
Bchodule  is  very  short,  it  is  often  printed  with 
the  an'iwer.     Ante,  p.  756,  n. 

3  This  practice  was  introduced  by  15  & 


16  Vic.  c.  86,  §  19,  and  is  a  substitute  for  a 
cross -bill  of  discovers';  see  post,  Chap. 
XXXIV.  §  1,  Cross  Bills;  see  post,  Evidence, 
Admissions;  Genl.  Sts.  Mass.  c.  129,  §§  46 
et  sea. ;  St.  Mass.  1862,  c.  40. 

4  Ord.  6  March,  1860,  r.  11. 

6  Ord.  6  March,  1860,  r.  13.  As  to  the 
fees  to  which  solicitors  are  to  be  entitled,  in 
the  case  of  printed  answers,  see  ib.  r.  14,  and 
sched.;  and  Attorney-General  v.  Etheridge, 
11  W.  R.  927,  V.  C'  K. ;  see  also  post,  Vol. 
III. 

«  Ord.  6  March,  1860,  r.  15;  ante,  p.  756. 
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Section  IV. — Exceptions  to  Answers. 

If  the  plaintiff,  upon  an  examination  of  the  answer,  finds  that  it  con- 
tains scandalous  matter,  or  that  it  does  not  sufllcieutly  answer  the  [hill, 
or,  under  the  new  practice,  the]  interrogatories,  he  may  file  ex- 
ceptions to  it.''  Exceptions  *  are  allegations  in  writing,  stating  *7o9 
the  particular  points  or  matters  with  respect  to  which  the  plaintiff 
considers  the  answer  scandalous,  or  those  interrogatories  to  which  he 
thinks  there  is  not  sufficient  answer  given. 

Formerly,  exceptions  could,  in  Uke  manner,  be  taken  for  imperti- 
nence ;  ^  but  this  practice  has  been  abolished,  and  there  is  the  same 
remedy  for  impertinence  in  answers  as  for  impertinence  in  bills,  and 
other  proceedings.'' 

The  nature  of  scandal  and  impertinence  in  pleadings  has  been,  before, 
so  fully  gone  into,  that  it  is  now  only  necessary  to  inform  the  reader, 
that  the  same  rules  which  are  there  laid  down  for  distinguishing  scandal 
or  impertinence,  when  comprised  in  a  bill,  apply  to  pleadings  in  general, 
and  consequently  to  answers.*  The  practice  of  the  Court,  also,  with 
regard  to  exceptions  to  answers  on  account  of  scandal,  is  the  same, 
mutatis  mutandis,  as  that  already  described  with  respect  to  exceptions 
to  bills  on  the  same  grounds.* 

It  has  before  been  stated,  that  a  bill  may  be  excepted  to  for  scan- 
dal at  any  time.*  In  like  manner,  it  seems  that  there  is  no  precise 
limit  to  the  time  during  which  an  answer  may  be  excepted  to  for  scan- 

T  [Gleaves  v.  Morrow,  2  Tenn.  Ch.  597.]  18  Ark.  215.    And  it  is   impertinent  in  an 

No  demurrer  lies  to  an  answer  in   Equity.  answer,  after  stating;  the  facts  in  response  to 

Travers  t'.   Ross,  1    McCarter  (N.  J.),   254,  the  bill,  to  give  a  summary,  occupying  sev- 

258;  Stone  v.  Moore,   26  111.  165;  [Barry  v.  oral  manuscript  pages  of  supposed  errors  in 

Abbot,  100  Mass.   398;]    ante.  p.  542,  note.  previous  proceedings,  with  reasons  and  au- 

Under  the  practice  iu  New  Hampshire,  Mas-  thorities.     Johnson  v.  Tucker,   2  Tenn.  Ch. 

saclmsetts,  and  some  other  States,  an  answer  244.      But    the    use   of  a   few   unnecessary 

is  open  to  exceptions  which  omits  to  notice  words,    although    strictly   impertinent,    will 

material  charges  in  the  bill,  under  the  general  not  constitute  a  suHicicnt  ground  for  excep- 

interrogatorv,  although  no  special   interroga-  tion.     Hawley  v.  Wolverton,  5  Paige,  522; 

tory  is   thereto  directed.     Miles  v.  Miles,  27  Gleaves  v.  Morrow,  2  Tenn.  Ch    592.     It  is 

N.'H   440;  Tucker  v.  Clieshire  K.  It.  Co.,  21  impertinent  to  set  up  in  an  answer  an  inde- 

N.  H.  29;  rtni!e,  pp.  376,  .377,  note;  Methodist  pendent    counter-claim.      Spaulding  r.  Far- 

Epis.   Church   v.    Jaques,   1    John.    Ch.  65;  well,    62   Me.    319;    Mrzena   v.    Brucker,    3 

Hagthorp  r.  Hook,  1  Gill  &  J.  270;  Salmon  Tenn.    Ch.    161.      And   the   introduction    of 

V.  Claggett,  3   Bland.  125;  Bank  of  Utica  v.  scandalous  and  impertinent  matter  in  a  bill 

Messereau,  7  Paige,  517:  Parkinson  d.  Trous-  will  not  justify  similar  matter  in  the  answer, 

dale,  3  Scam.  380;  Cuvleri'.  Bogert,  3  Paige,  although  introduced  to  meet  the  allegations 

186;  see  Pitts  r.  Hooper,  16  Geo.  442;  Jord'an  of  the  bill.     Langdon  u.   Pickering,    19  Me. 

«.  Jordan,  16  Geo.  446.     In  Maine,  "excep-  214.      See,   however.   Woods   v.   Morrell.    1 

tious   to   an   answer  should   be   drawn   and  John.  Ch.  103.     :Mattcr  in  an  answer  which 

signed  by  counsel  and  filed  with  the  clerk,  cannot  be  put  in  issue,  or  given  in  evidence 

and  notice  thereof  given  within  thirtv   davs  is    impertinent.      Spaulding   v.    Earwell,    62 

after  the  answer  is  tiled."     Rule  8,  Ciiancerv  Me.  319.    And  see,  as  to  what  is  imnertmence, 

Practice,  37  Maine,   583;  see,  for  Massachu-  a7ile,  349,  728,  729,  notes.     See  also  note  6, 

setts.  Rule  17  of  Chancery  Practice;  and  for  below.] 

the  form  of  such  exceptions,  in   Langdon  v.  2  15  &  16  Vic.  c.  86,   §   17;    Dufaur   o. 

Goddard,  3  Story,  18,  19;  Kittredge  v.  Clare-  Sigel,  4  De  G.,  M.  &  G.  520. 

mont  Bank,  3  Sforv,  605-609.  8  A„U,  pp.  346-349. 

1  [Langdon  r.  Goddard,  3  Story,  13;  Mason  *  Ante,  pp   .351-353. 

V.  Mason,  4  Hen.  &  M.  414;  Burr  v.  Burton.  »  Ante,  p.  354. 
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*760  dal ;  ®  and  therefore,  where  the  defendant  became  bankrupt  *  after 
putting  in  his  answer,  and  the  plaintiff,  before  the  assignees  were 
brought  before  the  Court,  obtained,  under  the  old  practice,  an  order  to 
refer  the  answer  for  scandal  and  impertinence,  the  order  was  held  to 
have  been  regularly  obtained.^ 

If  a  plaintiff  conceives  an  answer  to  be  insufficient,  he  should  take 
exceptions  to  it :  ^  stating  such  parts  as  he  conceives  are  not  an- 
swered, and  prapng  that  the  defendant  may,  in  such  respect,  put  in  a 
full  answer.^    K,  however,  the  answer  is  one  which  accompanies  a  plea, 


6  [Booth  V.  Smith,  5  Sim.  639;  Campbell 
V.  Taul,  3  Yer.  563.] 

Separate  exceptions  to  the  same  answer, 
one  for  scandal  and  the  other  for  imperti- 
nence, will  not  be  allowed,  as  nothing  in  the 
pleading  can  be  considered  as  scandalous, 
which  is  not  also  impertinent.  M'Intyre  v. 
Trustees  of  Union  College,  6  Paige,  240.  An 
exception  for  impertinence  will  be  overruled, 
if  the  expunging  of  the  matter  excepted  to 
will  leave  the  residue  of  the  clause,  which  is 
not  covered  by  the  exception,  either  false  or 
wholly  unintelligible.  M'Intyre  v.  Trustees 
of  Union  College,  6  Paige,  240;  see  Balcom 
V.  New  York  Life  Ins.  &  Trust  Co.,  11 
Paige,  4.54;  Norton  v.  Woods,  5  Paige,  260; 
Franklin  v.  Keeler,  4  Paige,  382;  Tuckers. 
Cheshire  R.  R.  Co.,  21  N.  H.  36,  37.  The 
<'ourt,  in  cases  of  impertinence,  ought,  be- 
fore expunging  the  matter  alleged  to  be  im- 
pertinent, to  be  especially  clear,  that  it  is 
such  as  ought  to  be  struck  out  of  the  record, 
for  this  reason,  that  the  error  on  one  side  is 
irremediable,  on  the  other  not.  See  Davis 
V.  Cripps,  2  Y.  &  C.  (X.  R.)  443;  Woods  v. 
Mon-ell,  1  John.  Ch.  106.  [See,  as  to  the 
practice,  Johnson  v.  Tucker,  2  Teun.  Ch. 
244.]  Exceptions  for  scandal  or  imperti- 
nence must  describe  the  particular  passages 
which  are  alleged  to  be  scandalous  or  imper- 
tinent. Whitmarsh  v.  Campbell,  1  Paige, 
64.5;  Franklin  v.  Keeler,  4  Paige,  382.  An 
exception  for  impertinence  must  be  supported 
in  toto,  or  it  will  fail  altogether.  Tench  v. 
Cheese,  1  Beav.  571. 

If  the  matter  of  an  answer  is  relevant, 
that  is,  if  it  can  have  any  influence  what- 
ever in  the  decision  of  the  suit  in  reference 
to  any  point  to  be  considered  in  it,  it  is  not 
impertinent.  Tucker  v.  Cheshire  R.R.  Co., 
21  X.  H.  38,  39;  Van  Rensselaer  v.  Bruce, 
4  Paige,  177 ;  Hawley  v.  Wolverton,  5  Paige, 
522. 

If  a  plaintiff  wishes  to  refer  an  answer 
for  insufficiency  as  well  as  for  impertinence, 
he  must  procure  the  reference  for  imperti- 
nence first;  for  it  has  been  decided,  that  a 
reference  for  impertinence  can  never  be  con- 
temporaneous with  exceptions  for  insuffi- 
ciency. Raphael  v.  Birdwood,  1  Swanst. 
229;  Livingston  v.  Livingston,  4  Paige,  111. 
But  by  the  practice  under  the  former  New 
York  Chancery  System,  exceptions  for  scan- 
dal or  impertinence,  and  exceptions  for  in- 
sufficiency, were  to  be  taken  at  the  same 
time  and  in  the  same  manner.  Livingston 
V.  Livingston,  4  Paige,  111 :  Woods  v.  Mor- 
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rell.  1  John.  Ch.  103.  [So  in  Tennessee, 
Johnson  v.  Tucker,  2  Tenn.  Ch.  244.]  After 
a  reference  for  insufficiency,  or  any  other 
step  taken  in  the  cause,  an  answer  cannot  be 

referred  for  impertinence.     Pellew  v. ,  6 

Ves.  458  ai-(/.  ;  Beavan  v.  Waterhouse,  2 
Beav.  58 ;  [Jones  v.  Spencer,  2  Tenn.  Ch. 
776;]  but  it  may  be  for  scandaL  Story  Eq. 
PL  §  876. 

1  Booth  ».  Smith,  5  Sim.  639. 

2  If  the  answer  is  evasive,  it  must  be  ex- 
cepted to ;  all  defects  in  the  answer  must  be 
supplied  by  taking  exceptions.  Blaisdell  v. 
Stephens,  16  Vt.  179 ;  see  Travers  v.  Ross, 
1  McCarter  (N.  J.),  254.  [The  Court  will 
not  examine  whether  an  answer  is  sufficient 
or  not,  except  after  a  reference  for  insuffi- 
ciency. Davis  V.  Davis,  2  Atk.  24.  And, 
therefore,  after  exceptions  overruled,  the 
plaintiff  cannot  take  the  bill  for  confessed  as 
to  the  part  not  answered.  Smith  v.  St.  Louis 
Mut.  Life  Ins.  Co.,  2  Tenn.  Ch.  604.] 

In  Massachusetts,  when  an  oath  is  waived, 
and  in  New  Hampshire  when  an  oath  is  not 
required,  to  an  answer,  no  exception  can  be 
taken  to  it  for  insufficiency.  Rule  8  of  Chan- 
cery Practrce  in  Massachusetts ;  Rule  9  in 
New  Hampshire. 

An  answer  to  which  the  oath  of  the  de- 
fendant is  waived  cannot  be  excepted  to  for 
insufficiency;  because  such  answers  are  not 
evidence.  1  Barb.  Ch.  Pr.  177;  Bartlett  v. 
Gale,  4  Paige,  504 ;  McCormick  v.  Chamber- 
lin,  11  Paige,  543.  [Sheppard  v.  Akers,  1 
Tenn.  Ch.  326;  Smith  v.  St.  Louis  Mut.  Life 
Ins.  Co.,  2  Tenn.  Ch.  599.  It  is  otherwise 
provided  in  New  Jersev  bv  Statute.  Rev. 
Chancery,  §  23;  Dick.  Ch.  Pr.  98,  note.]  Ex- 
ceptions will  not  lie  to  the  answer  of  an  in- 
fant for  insufficiency.  Ante,  169,  n.  Nor  to 
the  answer  of  a  corporation,  see  Wallace  v. 
Wallace,  Halst.  Dig.  173.  [Nor  to  the  an- 
swer of  a  peer  upon  protestation  of  honor. 
Hill  V.  Earl  of  Bute,  2  Fowl.  Ex.  Pr.  11. 
Nor  to  the  answer  of  the  Attorney-General. 
Davison  v.  Attorney-General,  5  Price,  398, 
note.     Ante,  737,  n.  3.] 

8  Where  the  interrogatories  are  substan- 
tially, though  not  technically,  answered,  ex- 
ceptions will  not  be  encouraged.  Read  v. 
Woodrooffe,  24  Beav.  421.  Exceptions  should 
not  now  be  taken  for  want  of  answer  to  the 
interrogatory  as  to  books  and  papers.  Law 
V.  London  Indisputable  Society,  10  Hare  Ap. 
20;  Barnard  v.  Hunter,  1  Jur.  N.  S.  1065,  V. 
C.  S.  ;  Kidger  v.  Worswick,  5  Jur.  N.  S.  37, 
V.  C.  W.   [Rochdale  Canal  Co.  v.  King,  15 
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or  a  demurrer,  to  part  of  the  bill,  he  must,  unless  he  intends  to  admit 
the  validity  of  the  plea  or  demurrer,  wait  till  it  has  been  argued :  for 
Lis  exceptions  would  operate  as  an  admission  of  its  validity.*  This 
rule,  however,  will  not,  as  we  have  seen,  apply  to  cases  where  the  de- 
fendant demurs,  or  pleads  to  the  relief  only,  iind  not  tf)  the  discovery.'^ 
And  where  a  demurrer  and  answer  to  interrogatories  were  put  in,  and 
the  plaintiff,  mistaking  the  practice,  excepted  to  the  answer  before  he 
set  down  the  demurrer  for  argument,  he  was  permitted,  upon  payment 
of  costs,  to  withdraw  his  exceptions,  without  prejudice  to  his  filing 
them  again  after  the  argument  of  the  demurrer.*' 

*  If  a  plea  or  demurrer  to  the  whole  bill  is  overruled,  the  *7(U 
defendant  must,  if  inten-ogatories  have  been  filed,  answer,  with- 
out the  plaintiflf  being  driven  to  except ;  but,  where  a  partial  plea  or 
demurrer  is  overruled,  the  plaintiff  must  except:  because  an  answer 
being  on  the  file,  the  defendant  is  not  bound  to  answer  further  till 
exceptions  have  been  taken. ^  Where  the  plaintiff  had  not  excepted, 
and  the  defendant  put  in  a  further  answer,  leave  was  given  to  the 
plaintiff  to  file  exceptions  thei'eto,  although  he  had  filed  none  to  the 
original  answer. '^ 

A  plaintiff  may  also,  where  a  partial  demurrer  is  allowed,  except  to 
the  answer  to  such  of  the  interrogatories  as  are  not  covered  by  the 
demurrer  ;  he  must  not,  however,  except  to  those  which  are  covered  by 
the  demurrer. 

In  the  case  also  of  a  plea,  which  is  accompanied  by  an  answer  to  the 
interrogatories,  the  plaintiff  may,  upon  the  allowance  of  the  plea, 
except  to  the  answer,  as  he  may  if  a  partial  plea  is  overruled  ;  and  the 
rule  that  a  plaintifi"  must  except  to  the  answer  as  insufficient,  applies 
even  where  the  plea  or  demurrer  is  accompanied  by  an  answer  as  to  a 
single  fact.^     Where  a  plea  is  ordered  to  stand  for  an  answer,  with  lib- 

Beav.  11 ;  9  Hare  Ap.  note  ;  Piffardv  v.  applicable  thereto,  to  which  the  answer  is  re- 
Beeby,  L.  R.  1  Eq.  623;  see,  however,  flud-  sponsive,  and  the  terms  of  the  answer,  verba- 
son  V.  Grenfell,  3  Giff.  388;  8  Jur.  N.  S.  878.  tun,  so  that  the  Court  may  see,  whether  it  is 
An  interrogatory  as  to  particular  documents  sufficient  or  not.  Brooks  v.  Byam,  1  Story, 
must,  however,  be  answered.  Catt  v.  Tourle,  296.  Exceptions  to  answers  for  insufficiency 
18  W.  R.  966.  Where,  by  the  rules  of  can  only  be  sustained  where  some  material 
Court,  the  particular  statements  which  a  allegation,  charge,  or  interrogatory  in  the 
defendant  is  expected  to  answer  are  required  bill  is  not  fully  answered.  Where  the  mat- 
te be  set  forth  in  -wTiting  at  the  foot  of  ter  of  the  bill  is  fully  answered,  and  the  de- 
the  bill,  the  omission  of  the  complainant  fendant  sets  up  new  matter  which  is  irrel- 
to  set  them  forth  will  preclude  him  from  evant,  and  forms  no  sufficient  grounds  of 
taking  advantage  of  the  failure  of  the  defend-  defence,  the  plaintiff  may  e.xcept  to  the  an- 
ant  to  answer.  Sprague  v.  Tyson,  44  Ala.  swer  for  impertinence,  but  he  cannot  e.xcept 
338.  And  although  the  complainant's  omis-  to  it  for  insufficiency.  Stafford  v.  Brown,  4 
sion  is  a  good  ground  of  demurrer,  yet  if  the  Paige,  88.  For  form  of  exceptions,  see  Vol. 
defendant  file  a  full  answer  with  a  demurrer  III. 
for  that  cause,  and  go  to  hearing  on  the  an-  ■*  Ante,  pp.  589,  691. 
swer  and  an  agreed  statement  of  facts,  the  ^  Ante,  pp.  590,  691. 
error  will  be  waived.  Martin  v.  Hewitt,  44  6  Boyd  v.  Mills,  13  Ves.  85 ;  Story  Eq. 
Ala.  418.     If  the  whole  answer  to  a  com-  PI.  §  866. 

pound  interrogatory  is  a  substantial  reply,  i  ^nYe,  pp.  600,  691;  see  Kuypers  v.   Ref. 

though  each  separate  question  therein  mav  Dutch  Church,  6  Paige,  570,  571. 
not  be  separately  answered,  the  answer  is  sul-  2  Attorncy-CcniTal  v.  Corporation  of  Ix»n- 

ficient.     Mott  V."  Hall,   41  Ga.  117.]     An  ex-  don,  12  Beav.  217,  219. 
ception  to  an  answer  for  insufficiency  should  ^  Cotes  v.  Turner,   Bunb.  123;  Story  Eq 

state  the  charges  in  the  bill,  the  interrogatory  PI.  §  866. 
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erty  to  except,  the  plaintiff  may  file  exceptions  to  the  answer,  or  to 
that  part  of  it  to  which  he  is,  by  the  order,  permitted  to  except,  but 
where  the  plea  is  ordered  to  stand  for  an  answer  without  liberty  to 
except,  expressly  given  by  the  order,  the  plaintiff  cannot  except.* 

A  plaintiff  cannot  except  to  an  answer  to  an  amended  bill,  on  the 
ground  that  the  defendant  has  not  answered  matters  inquired  after  in 
the  interrogatories  to  the  original  bill.^  In  Glassington  v.  Thwaites^^ 
this  rule  a{)pears  to  have  been  departed  from  ;  but  the  circumstances  of 
that  case  were  peculiar,  and  the  Court  made  a  special  order,  that  the 
Master,  in  considering  the  exceptions  taken  by  the  plaintiff  to  "the 
thing  "  called  an  answer  and  disclaimer  to  the  amended  bill,  should  be 
at  liberty  to  allow  exceptions  as  to  matters,  not  answered  to,  contained 
in  the  amended  bill,  notwithstanding  the  same  matters  were  stated  in 
the  original  bill,  and  no  exceptions  were  taken  to  the  answer  to  the 
original  bill.  Where,  after  a  defendant  had  answered,  the  plaintiff 
amended  his  bill,  by  stating  an  entirely  new  case,  it  was  held,  that 
exceptions  would  lie,  although  some  of  the  interrogatories  embraced  in 

them  were  contained  in  the  original  bill.'' 
*762         *  And  so,  where  the  interrogatories  to  the  original  bill  required 

the  defendants  to  state  certain  particulars  as  to  some  goods 
alleged  to  have  been  purchased  by  the  defendants  (such  as,  the  per- 
sons from  whom,  and  b}"^  whom,  and  at  what  price,  and  in  whose 
presence  they  were  purchased),  and  the  defendants  put  in  an  answer 
in  the  terms  of  the  interrogatories,  whereupon  the  plaintiff  amended 
the  bill,  and  the  defendants  availed  themselves  of  the  opportunity 
afforded  by  their  being  called  upon  to  answer  the  amended  bill,  to  state 
that,  since  putting  in  their  answer  to  the  original  bill,  they  recollected 
that  a  parcel  of  the  goods  inquired  after  had  been  purchased  of  an 
individual  not  named  in  the  former  answer,  but  without  stating  from 
whom,  or  at  what  price,  or  in  whose  presence,  the  same  had  been  pur- 
chased, and  the  plaintiff  excepted  to  the  answer  for  insufficiency,  in  not 
setting  out  those  circumstances  :  the  Court  of  Exchequer  was  of  opin- 
ion, that  the  plaintiff  ought  not  to  be  precluded,  by  the  general  rule 
above  stated,  from  an  opportunity'  of  obtaining  a  sufficient  answer  as 
to  the  point  excepted  to :  but  held  that,  before  delivering  his  excep- 
tions, the  plaintiff  ought  to  have  made  a  special  application  to  the 
Court  for  leave  to  do  so.^ 

The  reason  of  the  rule  that  a  plaintiff,  if  he  does  not  except  to  the 
answer  to  the  original  bill,  cannot  afterwards  except  to  the  ans^yer  to 
an  amended  bill,  on  the  ground  that  the  defendant  has  not  answered 
matters  which  were  contained  in  the  original  bill  is,  that,  by  amending 
his  bill,   the  plaintiff  has  admitted  the  answer  to  it  to  be  sufficient. 

■♦  Ante,  p.  700.  7  Mazarredo  v.  Maifland,  3  Mad.  66,  72; 

6  Overy  v.  Lei^^hton,  2  S.  &  S.  234;  Wich  PartridRe  v.  Havcraft,  11   Ves.   570,  581;  see 

f).  Parker,  22  Beav.   59;  2  Jur.   N.   S.  582;  also,  Kave  f.  Wall,  4  Hare,  128;   Uuncombe 

Denis  v.  Rochussen,  4  Jur.  N.  S.  298,  V.  C.  W.  v.  Davis^;  1  Hare.  184,  193. 

e  2  Kuss.  458,  404.  i  Irvine  v.  Viana,  M'Clel.  &  Y.  563. 
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Upon  the  same  ground  it  has  been  held,  that  where  a  plaintid",  after 
exeepting  to  an  answer,  amends  his  bill  without  waiting  for  the  deci- 
sion upon  the  exceptions,  he  must  be  considered  as  having  waived  hLs 
exceptions.^  The  principle,  however,  will  not  be  applied  to  cases  in 
which  the  amendment  of  the  bill  extends  only  to  the  addition  of  aiKjtlicr 
party,  requiring  no  answer  from  the  other  defendants :  **  and  wiiere  a 
plaintiff,  after  answer  to  the  original  bill,  changed  his  name,  and  then 
amended  his  bill  by  substituting  his  new  name  for  his  old  one,  and 
adding  another  defendant,  and  afterwards  took  exceptions  to  the 
answer,  a  motion  to  take  the  exceptions  off  the  file  was  reiused.* 

Some  doubt  was  formerly  entertained,  whether  a  plaintiff  did  not,  by 
moving,  upon  admissions  in  an  answer,  either  for  payment  of  money 
into  Court,  or  for  the  production  of  papers,  waive  his  exceptions,  if 
already  taken,  or  his  right  to  except,  if  he  had  not  already  excepted ; 
and,  in  consequence  of  this  doubt,  a  practice  prevailed  of  mak- 
ing such  motions,  "  without  prejudice."  In  the  *  case  of  Lane  *763 
V.  Paul^'^  however,  Lord  Langdale  M.  R,  decided  that  the  plain- 
tiff's right  to  except  for  insufficiency,  was  not  waived  by  his  moving 
for  the  production  of  documents,  and  that  it  was  not  material  that  the 
notice  of  motion  should  be  made  expressly  without  prejudice  to  the 
right  to  except. 

Exceptions  to  an  answer  for  insufficiency  must  be  in  writing,^  and 
must  be  signed  by  counsel ;  ^  and  if  they  do  not  appear  to  have  been 
BO  signed,  they  may  be  ordered,  on  motion,  with  notice  to  the  plaintiff, 
to  be  taken  off  the  file  :  even  though  the  defendant  has  taken  a  copy 
of  them,  and  the  plaintiff  has  set  them  down  for  hearing.*  They  must 
also  specify,  that  the  answer  complained  of  was  an  answer  to  the  bill.^ 
They  are  intituled  in  the  cause,  and  care  must  be  taken  that  they  are 
properly  described  in  the  heading  :  otherwise,  they  may  be  suppressed 
or  taken  off  the  file  for  irregularity.  Thus,  where,  exceptions  ha^nng 
been  allowed  to  an  answer,  the  plaintiff  obtained  the  usual  order,  that 
he  might  be  at  liberty  to  amend  his  bill,  and  that  the  defendant  might 
answer  the  amendments  and  exceptions  at  the  same  time,  and  amended 
his  bill,  whereupon  the  defendant  put  in  a  second  answer,  upon  wluch 
the  plaintiff  took  exceptions  to  the  second  answer,  and  described  them 
as  exceptions  to  the  further  answer  to  the  original  bill,  and  to  the 
answer  .to  the  amended  bill,  the  exceptions  were  held  to  be  irregu- 
larly described,  and  were  ordered  to  be  taken  off  the  file  :  because  new 
exceptions  cannot  be  taken  to  a  further  answer  to  an  original  bill.* 

2  De  la  Torre  v.  Bernales,  4  Mad.  396.  v.  Hardy,  Jac.  223;  Story  Eq.  PI.  §  8G4;  Mit- 

8    I'avlor  V.  Wrench,  9  Ves.  315.  ford  Eq.  PI.  bv  Jeremy,  313. 

4  Miiler  v.  Wheatley,  1  Sim.  296.  *  Yates  v.  Hardy,  Jac.  223.    tor  form  of 

X  3  Beav  66   69.  notice  of  motion,  see  Vol.  III. 

2  Beames    78,  181;  Woods  v.  Morrell,   1  «  I<:arl  of  Lichfield  v.  Bond,  5  Beav.  513, 

John.  Ch.  103.  514;  6  Jur.  1076.    For  form  of  exceptions, 

8  brd.'  XVI.  1.     Exceptions  for  insuffi-  see  Vol.  HI.  _       .  a    t   a    Anc        a 

ciency,    as   well  as   those   for  impertinence,  «  Williams  v.  Davies,  1  S.  &  b.  4^0;  ana 

must"  have  the  signature  of  counsel,  though  s&Q  post,  pp.  769,  770. 

there  is  no  positive  order  requiring  it.     Yates 

729 


*764  ANSWERS. 

The  present  practice,  however,  in  such  a  case,  appears  to  be,  to  allow 
the  plaintiff  to  amend  on  payment  of  costs.'' 

Formerly,  exceptions  for  insufficiency  appear  to  have  set  forth  the 
tenor  or  scope  of  the  bill,  and  the  substance  of  the  answer,  and  then  to 
have  proceeded  to  point  out  particularl}'  in  what  respect  the  answer 
was  considered  defective  ;  ^  but,  according  to  the  modeni  practice,  the 
tenor  of  the  bill  and  substance  of  the  answer  are  omitted,  and  the 
plaintiff  proceeds  at  once  to  point  out,  specificall}-,  the  inteiTogatories 
or  parts  of  the  interrogatories  which  are  unanswered,  by  sepa- 
*764  rate  exceptions,  applicable  to  each  part.®  Thus,  *  where  sev- 
eral questions  are  comprised  in  one  numbered  interrogatory,  the 
unanswered  questions  only  should  be  included  in  the  exceptions  ;  ^  and 
where  a  plaintiff  complains  that  a  particular  interrogatory  to  his  bill 
has  not  been  answered,  he  must  state  the  interrogatory  in  its  terms, 
and  not  throw  upon  the  Court  the  trouble  of  determining  whether  the 
expressions  of  the  exceptions  are  to  be  reconciled  with  the  interroga- 
tory.'^  It  is  not,  however,  necessary  that  the  exception  should  follow 
the  very  words  of  the  inten'ogatory,^  provided  that  it  plainly  points  out 
the  interrogatory  to  which  it  refers,^  and  does  not  vary  therefrom  in 
any  important  particular.^ 

An  exception  for  insufficiency  may  be  allowed  as  to  part,  and  over- 
ruled as  to  part.® 

Care  must  be  taken,  in  di'awing  exceptions,  that  no  mistakes  happen 
therein  :  for,  after  they  have  been  delivered,  no  new  exception  can  reg- 
ularly be  added.''  Cases,  however,  have  occurred,  where  the  amend- 
ment of  exceptions  has  been  permitted  on  the  ground  of  mistake  ;  ^  as 
where  the  plaintiff's  solicitor,  for  the  purpose  of  instructing  his  counsel 
in  drawing  the  exceptions,  sent  him,  b}'  mistake,  the  original  draft  of 
the  bill,  instead  of  another  draft  from  which  the  bill  was  engrossed, 

T  Earl  of  Lichfield  v.  Bond,  5  Beav.  513;  2  Hodgson  v.  Butterfield,  2  S.  &  S.  236. 

6  Jur.  1076;  Bradstock  v.  Whatley,  6  Beav.  3  Brown  v.  Keating,  2  Beav.  581,  583;  4 

61.  Jur.  477. 

8  See2  Prax.  Aim.  508  etseq. ;  Curs.  Cane.  •*  Woodroffe  v.  Daniel,  10  Sim.  243. 

137  et  seq.  5  Duke   of  Brunswiok   v.    Duke  of  Cam- 

9  On  exceptions  for  insufficiency,  the  par-  bridge,  12  Beav.  279,  280;  Esdaile  v.  Moly- 
ticular  points  or  matters  in  the  bill  which  re-  neaux,  1  De  G.  &  S.  218;  Brown  v.  Keating, 
main  unanswered,  or  which  are  imperfectly  vbisup. 

answered,  should  be  stated  in  the  exceptions.  6  per  I^ord  Hardwicke,  in  East  India  Corn- 
Stafford  ».  Brown,  4  Paige,  88;  Mitford  Eq.  pany  v.  Campbel,  1  Ves.  S.  247.  An  excep- 
Pl.  by  Jeremy,  315;  Cooper  Eq.  PI.  319;  tion  bad  in  part  is  not  necessarilj' to  be  over- 
Lub6  Eq.  PI.  87;  see  Dexter  v.  Arnold,  2  ruled.  Hoffman  v.  Postill,  L.  Pt.  4  Ch.  Ap. 
Sumner,  108.  Material  and  necessary  mat-  673;  see  Van  Rensselaer  v.  Brice,  4  Paige, 
ter  must  be  explicitly  met  in  an  ans\Ver;  but  174:  Tucker  v.  The  Cheshire  R.  K.  Co.,  21 
exceptions,  founded  on  verbal  criticisms.  N.  H.  37;  Mclntyre  r.  Union  College,  6  Paige, 
slight  defects,  and  omissions  of  immaterial  240;  Higginson  v.  Blockley,  1  Jur.  N.  S. 
matter,  will   be  invariably    disallowed,  and  1104. 

treated  as  vexatious.     Baggott  v.  Henry,  1  '  Partridge  i'.  Haycraft,  11  Ves.  575. 

Edw.  Ch.  7;  [Glcaves  v.  Morrow,  2   Tenn.  8  Dolder    v.   Bank  of  England,    10  Ves. 

Ch.  .592].     See  form  in  Vol.  HI.  284.     The  application  may  be  made  by  sum- 

1  Higginson  v.   Blockley,    1   Jur.    N.    S.  mons,  which  must  be  served  on  the  solicitors 

1104,    V.   C.    K.;   see.    however,    Hambrook  of  all  the  defendants  affected  by  the  excej^- 

V.   Smith,    17   Sim.   209,   212;   16  Jur.  144;  tions.     For  form  of  summons,  see  Vol.  HI. 
Hoffman  v.   Postill,   L.  R.  4  Ch.   Ap.   673, 
681. 

730 


EXCEPTIONS  TO  ANSWERS.  *765 

which  differed  materially,  and  the  mistake  was  not  discovered  till  it  was 
too  late  to  rectify  it."  In  Northcote  v.  Nort/ico(e,^°  it  is  stated,  tliat  lib- 
erty was  given  to  amend  exceptions  after  arguing  them  ;  it  does  not, 
however,  appear  upon  what  ground  such  liberty  was  given. 

In  the  case  of  several  defendants  answering  separately,  exceptions 
must  be  taken  to  each  answer  ;  ^^  and  if  a  defendant,  who  has  answered 
jointly  with  another  defendant,  dies,  exceptions  may  be  taken  to  the 
answer,  as  being  that  of  the  survivor  only.^'^ 

The  exceptions,  after  they  have  been  drawn  or  perused,  and 
signed  by  counsel,  must  be  written  on  paper  of  the  same 
description  *  and  size  as  that  on  which  bills  are  printed.'  The  *7G.'j 
signature  of  counsel  is  affixed  to  the  draft,  and  copied  on  to  the 
engrossment.^  The  exceptions  must  be  indorsed  with  the  name  and 
place  of  business  of  the  plaintiff's  solicitor,^  or  with  the  name  and  resi- 
dence of  the  plaintilf  himself,  if  suing  in  person,*  and  with  the  address 
for  service,  if  an}-,  as  in  the  case  of  other  proceedings  to  be  filed  at  the 
Record  and  Writ  Clerks'  Office.'^  Formerly,  the  exceptions  were  only 
delivered  to  the  clerk  in  Court  of  the  opposite  party,  and  were  not  of 
record ;  but  now,  they  must  be  filed  at  the  Record  and  Writ  Clerks* 
Office,  and  notice  of  the  filing  thereof  must,  on  the  same  da}',  be  given 
by  the  plaintiff  or  his  soKcitor  to  the  defendant's  solicitor,  or  to  the 
defendant  himself,  where  he  acts  in  person.^  If  the  plaintiff  does  not 
give  due  notice,  the  exceptions  wiU  not  be  thereby  rendered  invalid, 
but  further  time  will  be  given  for  the  next  step,  on  the  application  of 
either  party,  on  payment  of  costs  by  the  plaintiff.'' 

The  defendant  whose  answer  is  excepted  to,  should  take  an  office 
cop3'  of  the  exceptions.* 

After  the  filing  of  a  defendant's  answer,  the  plaintiff  has  six  weeks 
within  which  he  may  file  exceptions  thereto  for  insufficiency  ;  ®  and  if  he 

9  Bancroft  v.  Wentwoith,  cited   10  Ves.  shall  be  allowed   until  the  next  suceeedinj^ 

285,  n.  rule  day  to  lile  in  the  clerk's  otlice  exceptions 

W  1  Dick.  22.  thereto  for  insufficiencv,  and  no  lonj^er,  un- 

11  Sydolph  V.  Monkston,  2  Dick.  609.  less  a  lonjier  time  shall  be  allowed  for  the 

12  Lord  Herbert  v.  Pusey,  1  Dick.  255.  purpose,  upon  cause  shown,  to  the  Court  or 

1  Ord.  6  March,  1860,  r.  16.  As  to  such  a  Judge  thereof;  and  if  no  exception  shall  be 
paper,  see  Ord.  IX.  3,  ante,  p.  396.  tiled  thereto  within  that  period,   the  answer 

2  Ante,  p.  312.  shall  be  deemed  and  taken  to  be  siitBcicnt." 
8  Ord.  III.  2.  See  the  17th  of  the  Rules  for  the  Kegulation 

4  Ord.  III.  5.  of  Practice  in  Chancery  in  Massachusetts,  bv 

5  Ante,  pp.  453,  454.  which  it  is  provided,  that  "the  plaintiff  shall 

6  Ord.  XVI.  3.  The  notice  must  be  served  reply,  or  file  exceptions,  or  set  down,  the 
Tiefore  seven  o'clock  in  the  evening,  except  cause  for  hearing  on  the  bill  and  answer, 
on  Saturday,  when  it  must  be  served  before  within'  one  month  after  the  answer  is  re- 
two  o'clock  in  the  afternoon,  or  the  service  quired  to  be  tiled;  or  if  the  answer  be  filed 
will  be  deemed  to  have  been  made  on  the  fol-  before  it  is  required,  tlien  within  one  month 
lowing  day.  or  Monday,  as  the  case  may  be.  after  written  notice  of  such  filing;  and  if  he 
Ord  XXXVII.  2;  ante,  p.  455.  For  form  of  fail  so  to  do,  a  decree  may  be  entered  for  the 
notice,  see  Vol.  III.  dismissal  of  the  bill  with   costs."     See  for 

^  Bradstock  v.  Whalley,  6  Beav.  61,  62;  New  Hampshire,  38  N.  II.  609,  Rule  20;  for 

see   also    Lowe  v.  Williams,   12  Beav.  482,  Maine,  37  JIaine,  583,  Rule  8. 
484.  [In  Tennessee,  exceptions   must   be   filed 

8  Ord.  XXXVI.  1.  within  twenty  davs  after  notice   of    answer 

9  By  the  61st  Equity  Rule  of  the  United  filed.  Code,  "§  4400;  Chancery  Rules,  rule  1, 
States  "Courts,  it  is  provided,  that  "after  an  §  5.] 

answer  is  filed  on  any  rule  day,  the  plaintiff 
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does  not  file  them  within  six  weeks,  such  answer  on  the  expiration  of 
the  six  weeks,  will  be  deemed  sufficient.^"  Where  the  plaintiff  desires 
to  except  to  an  answer  filed  to  an  amended  bill,  to  which  the  plaintiff 
has  not  required  an  answer,  he  must  obtain  a  special  order  for  that  pur- 
pose within  fourteen  da3's  after  the  answer  is  filed." 

By  the  original  practice  of  the  Court  the  plaintiff  might  obtain, 
*766  *  as  of  course,  an  order  to  deliver  exceptions  nunc  pro  tunc ;  but 
this  is  now  expressly'  prohibited ;  ^  and  such  an  order  will  not 
now  be  made  even  b}'  consent.  K  necessarj^,  however,  a  special  order 
will  be  made,  that  the  plaintiff  may  be  at  libert}^  to  file  exceptions,  not-' 
withstanding  the  time  for  filing  them  has  expired.^  The  application  for 
such  order  maj'  be  made  by  notice  of  motion,  or  by  summons ;  ^  and 
the  notice  or  summons  should  be  served  on  the  solicitors  of  those  de- 
fendants only  to  whose  answers  the  exceptions  are  to  be  filed.  By  con- 
sent, such  an  order  ma}"  also  be  made,  on  petition,  as  of  course,  at  the 
Rolls.'*  Further  time  to  file  exceptions  may  also  be  applied  for  by  sum- 
mons at  Chambers,®  which  must  be  served  on  the  solicitors  of  the 
defendants  to  whose  answers  exceptions  are  in  contemplation. 

If  a  plea  and  answer,  or  demurrer  and  answer,  have  been  filed,  and 
the  plea  or  demurrer  is  overruled,  the  time  for  excepting  to  the  answer 
for  insufficiency  is  six  weeks,  reckoned  from  the  da}'  on  which  the  plea 
or  demurrer  is  overruled.® 

If  a  plea  is  ordered  to  stand  for  an  answer,  with  libert}^  to  except, 
and  no  time  is  fixed  within  which  the  exceptions  are  to  be  filed,  the  six 
weeks  for  filing  the  exceptions  will  be  reckoned  from  the  date  of  the 
order  directing  the  plea  to  stand  for  an  answer.'' 

The  times  of  vacation  are  not  reckoned  in  the  computation  of  the  time 
allowed  for  filing  exceptions  for  insufflcienc}'.*  No  exceptions  can  be 
taken  to  an  answer  for  insufficienc}',  after  replication ;  ^  in  some  cases, 
however,  the  Court  has,  on  special  application,  permitted  the  repli- 
cation to  be  withdrawn,  and  exceptions  to  be  then  filed. ^^  If  the  plaintiff 
files  replication,  or  serves  notice  of  motion  for  a  decree,  he  is  considered 
to  have  admitted  the  answer  to  be  sufficient,  and  cannot  compel  a  fur- 
ther answer,  even  though  the  first  has  been  found  insufficient." 


10  Ord.  XXXIII.  12  (a).  In  New  Hamp- 
shire, exceptions  will  be  deemed  waived,  un- 
less allowed  and  delivered  to  the  defendant's 
solicitor  within  one  month  from  the  delivery 
of  the  answer,  or  unless  further  time  be  al- 
lowed bv  the  justice.  Rule  20  of  Chancer}' 
Practice,  38  N.  II.  G09. 

11  Ord.  XVI.  6.  The  time  runs  strictly 
from  the  filing  of  the  answer,  and  not  from 
the  acceptance  of  costs  of  a  contempt.  Nick- 
lin  V.  Patten,  4  Beav.  126;  5  Jur.  547;  Coyle 
V.  Alleyne,  16  Beav.  548;  but  the  times  of 
vacation  are  excluded.  Ord.  XXXVII.  13 
(2). 

1  Ord.  XVI.  5. 

2  Biddulph  V.  LordCamoys,  9  Beav.  155. 


8  For  forms  of  notice  of  motion  and  sum- 
mons, see  Vol.  III. 

^  For  form  of  petition,  see  Vol.  III. 

6  Ord.  XXXVII.  17;  and  see  Nicklin  v. 
Patten,  ubi  sup.  For  form  of  summons,  see 
Vol.  III. 

6  Esdaile  v.  Molvneaux,  2  Coll.  614;  11 
Jur.  201. 

"<  Ante,  p.  701.  Every  special  order  for 
leave  to  except  should  specify  the  time 
within  which  the  exceptions  are  to  be 
filed. 

8  Ord.  XXXVII.  1.3  (2);  but  see,  in  cases 
of  election,  Ord.  XLII. 

9  Ord.  XVI.  7. 

10  Wyatt's  P.  R.  202. 

11  Bojise  V.  Cokell,  18  Jur.  770,  V.  C.  W. 
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The  defendant  may,  if  he  think  it  advisal)lf',  snhinit  to  llic  execj)- 
tions ;  and  where  he  does  so  without  an  order  of  the  Court,  the  answer 
will  be  deemed  insuflieient  from  the  date  of  the  submission.^''  If  he 
desires  to  prevent  the  exceptions  being  set  down  for  hearing,  he  must 
submit  to  them  witliin  eight  days  after  the  filing  thereof.^'  The 
submission  is  made  by  notice  to  the  plaintilf 's  *  solicitor,  and  *707 
pa}Tncnt  of  20s.  costs  ;  ^  and  where  a  defendant,  not  being  in 
contempt,  submits  before  the  exceptions  are  set  down  for  hearing,  he 
has  fourteen  days  from  the  date  of  the  submission  within  which  to  put 
in  his  further  answer ;  '-^  but  he  may  apply  for  further  time,  by  sum- 
mons at  Chambers,^  which  must  be  served  on  the  plaintiff's  soli<itor, 
but  not  on  the  solicitor  of  any  co-defendant.  If  the  defendant  does 
not  answer  within  the  fourteen  daj's,  or  obtain  further  time,  and  answer 
within  such  further  time,  the  plaintiff  may  sue  out  process  of  contempt 
against  him.^ 

Where  two  or  more  defendants  put  in  a  joint  and  several  answer, 
which  is  excepted  to  for  insufllciency,.and  one  or  more  of  them  submit 
to  the  exceptions,  the  others  may  have  them  argued.*^ 

If  the  defendant  does  not  submit  to  the  exceptions,  the  plaintiff  may 
set  them  down  for  hearing.®  The  exceptions  are  not,  however,  to  be 
set  down  before  the  expiration  of  eight  days  from  the  filing  thereof, 
unless,  in  a  case  of  election,  the  defendant  has,  by  notice  in  writing 
required  the  plaintiff  to  set  them  down  within  four  days  from  the  ser- 
vice of  the  notice.''  The  exceptions  must  be  set  down  within  fourtecu 
days  from  the  filing  thereof;  otherwise,  the  answer,  on  the  expiration 
of  such  fourteen  days,  will  be  deemed  suflficient.^ 

The  Court  will,  however,  on  a  special  case  being  made,  allow  excep- 
tions to  be  set  down  for  hearing  after  the  expiration  of  the  fourteen 

12  Ord.  XVI.  18.  Chancellor,  from  the  action  of  the  Master. 

13  Jbid.     It  is  presumed  that,  in  a  proper  Code,  §§  4402,  4403,  4404;  Ch.  Rules,  rule  1, 
case,  further  time  to  submit  mav  be  obtained  §  4;  Johnson  v.  Tucker,  2  Tenn.  Ch.  246.] 
on   summons,  to  be  served  on  the  plaintiff's  8  Ord.   XVI.  15;    Ord.  XXXVII.  17,  18. 
solicitor;    see  Ord.    XXXVII.    17;   and   see  For  form  of  summons,  see  Vol.  III. 
Mayer?;.  Frith,  1859.  M.  164.     For  form  of  *  Ord.  XVI.  15.    In  New  Hampshire,  "if 
summons,  see  Vol.  III.  the  defendant,  on  notice  of  exceptions  to  liis 

1  Brai'thwaite'sPr.  12!);  Ord.  XL.  13.  For  answer,  shall  deliver  to  the  plaintiffs  soliii- 
form  of  submission,  see  Vol.  III.  tor,  before  the  day  appointed  for  the  hearinu; 

2  Ord.  XVI.  9.  Bv  the  63d  Equitv  Rule  thereon,  a  suflicicnt  answer,  the  .«anie  shall 
of  the  United  States  Courts,  "where  excep-  be  received  without  costs.  If  the  exceptions 
lions  shall  be  tiled  to  the  answer  for  insuffi-  are  sustained,  the  defendant  shall  deliver  to 
ciency,  within  the  period  prescribed  by  these  the  plaintiff's  solicitor  a  full  and  complete 
rules,  if  the  defendant  shall  not  submit  to  answer  thereto  within  one  month,  and  pay 
the  same,  and  file  an  amended  answer  on  the  such  co.sts  as  the  justice  allowing  such  excep- 
next  succeeding  rule  dav,  the  plaintiff  shall  tion?  shall  order;  or  the  bill  shall  be  taken 
forthwith  set  them  down'for  a'hcaring  on  the  pro  confesso;  but  if  the  plaintiff  so  elects,  he 
next  succeeding  rule  dav  thereafter,  before  may  move  for  process  of  contempt  to  compel 
a  .judge  of  the  Court;  aiid  shall  enter,  as  of  an  "answer."  Rule  21  of  Chancery  Practice, 
course,  in  the  order  book  an  order  for  that  38  N.  H.  609. 

purpose;    and  if  he  shall  not  set  down  the  ^  Ilinde,  268;  Wyatt's  Pr.  204. 

same  for  a  hearing,  the  exceptions  shall  be  ^  13  &  14  Vic.  c.  3,5,  §  27. 

deemed  abandoned  and  the  answer  shall  be  ^  Ord.  XVI.  11;  XLII.  6. 

deemed  sufficient."     [In  Tennessee,  the  ex-  8  Qrd.  XVI.  12;  but  see  ante,  p.  7G6,  n. 

ceptions  shall  be  set  for  hearing  by  the  plain-  (13);    see  61st  Equity   Rule  of   the   United 

tiff  within  ten  davs  after  thev  are  tiled,  and  States  Courts,  and  the  17lh  of  the  Rules  of 

acted  on  by  him"  iinmediatelv.     Ch.  Rules,  Practice  in  Chancery  in  Massachusetts  ;  ante, 

rule  1,  §  5  ;"  Code,  §  4402.    Appeal  lies  to  the  765,  note. 
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days ; '  and,  in  injunction  cases,  if  the  insufficiency  of  the  answer  is 
shown  as  a  cause  against  dissolving  the  injunction,  the  Court  will  direct 
the  exceptions  to  be  set  down  and  argued  instanter.'^'^  An}-  objection, 
on  the  gi'ound  that  the  exceptions  were  not  set  down  in  proper  time, 

should  be  taken  when  the}'  come  on  for  hearing. 
*768  *  The  times  of  vacation  are  not  reckoned  in  the  computation  of 
the  times  appointed  for  setting  down  exceptions  for  insufficiency, 
except  where  the  time  has  been  limited,  in  a  case  of  election,  in  conse- 
quence of  the  defendant  having  by  notice  in  writing,  required  the  plaintiff 
to  set  down  the  exceptions  within  four  days  from  the  service  of  the  notice.^ 

Exceptions  to  answers  for  insufficienc}'  are  set  down  to  be  heard 
before  the  Judge  to  whose  Court  the  cause  is  attached,^  on  production 
to  the  Registrars'  clerk,  at  the  order  of  course  seat,  by  the  plaintiff  of 
a  certificate  of  the  Clerk  of  Records  and  Writs  of  the  filing  of  such 
exceptions,  or  of  the  filing  of  a  further  answer.  The  plaintifi"s  solicitor 
must  indorse  the  certificate,  with  a  request  that  the  exceptions  be  set 
down,  which  will  be  done  on  the  same  day  that  the  certificate  and 
request  are  produced  to  the  Registrars'  clerk.  ^  The  exceptions  will 
then  be  advanced,  and  put  in  the  paper  for  hearing  on  an  earl}'  day ; 
and  the  plaintiff's  solicitor  must,  on  the  same  day  on  which  the  excep- 
tions are  set  down,  serve  notice  thereof  on  the  defendant :  otherwise, 
the  exceptions  will  be  deemed  not  set  down.* 

Before  the  exceptions  come  on  to  be  heai-d,  the  solicitor  for  the  plain- 
tiff should  leave  with  the  Usher,  for  the  use  of  the  Court,  two  printed 
copies  of  the  bill  and  answer,  and  a  copy  of  the  exceptions,  and  of  the 
interrogatories  to  the  answers  to  which  the  exceptions  are  taken. ^ 

If  the  defendant  does  not  appear  at  the  hearing,  the  exceptions  will 
be  heard  ex  parte^  on  production  h\  the  plaintiff  of  an  office  copy  of  an 
affidavit  of  ser\'ice  on  the  defendant  of  the  notice  of  setting  down  the 
exceptions.®  If  the  plaintiff  does  not  appear,  the  exceptions  will  be 
overruled,  as  of  course,  with  costs,  on  production  by  the  defendant  of 
an  office  copy  of  an  affidavit  of  having  been  served  with  the  notice  of 
setting  down  the  exceptions.''  If  neither  side  appear,  the  exceptions 
will  be  struck  out  of  the  paper. 

9  See  Tack  v.  Rajinent,  9  Beav.  38;  Ord.  ■♦  Ord.  XVI-  10.     For  form  of  notice,  see 

XXXVII.  17.  Vol.  III. 

10  Hughes  V.  Thomas,  7  Beav.  584.  5  gee  Davis  v.  Earl  of  Dysart,  4  W.  R. 

1  Ord.  XXXVII.  13  (2) ;  XLII.  6.  41,  M.  R.;  and  Ord.  XXI.  12.    Each  counsel 

2  Ord.  VI.  4.  Exceptions  to  a  defendant's  should  be  furnished  with  printed  copies  of  the 
answer  in  South  Carolina  may  be  heard  and  bill  and  answ^,  and  brief  copies  of  the  ex- 
determined  by  the  Court  without  the  inter-  ceptions  and  interrogatories  above  mentioned, 
vention  of  a  Master.  Satterwhite  v.  Daven-  6  For  form  of  affidavit,  see  Vol.  III. 
port,  10  Rich.  Eq.  (S.  C.)  30.5.  In  New  7  [Lumley  v.  Desborough,  17  W.  R.  5.] 
Hampshire,  exceptions  to  an  answer  maybe  For  form  of"  order,  see  Seton,  1257,  No.  9; 
allowed  by  a  justice,  a  copy  thereof  and  a  and  for  form  of  affidavit,  see  Vol.  III.  In 
notice  of  the  time  and  place  at  which  the  Latouche  v.  Samp.son,  cited  Seton,  1257,  it 
same  v,nll  be  heard  before  such  justice,  being  was,  however,  held  that  the  exceptions  being 
seasonably  given  to  the  defendant's  solicitor.  in  the  paper,  and  the  defendant  present,  was 
Rule  20  of  Chancery  Practice.  sufficient  proof  of  the   notice   having  been 

3  Ord.  XVI.  10;  Reg.  Regul.  15  March,  served;  so  that  the  affidavit  of  service  .seems 
1860,  rr.  1,  5.  For  form  of  request,  see  Vol.  to  be  unnecessary  where  the  plaintiff  is  the 
III.  defaulter. 
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Where  both  sides  appear,  the  plaintiff's  counsel  is  first  heard 
in  *  support  of  the  exceptions  ;  then  the  counsel  for  the  defend-     *769 
ant ;  and  the  plaintiff's  counsel  is  entitled  to  a  re[)ly.    Tin;  Court 
will  then  dispose  of  the  exceptions,  by  overruling  or  allowing  tliem,  in 
whole  or  in  part.^ 

No  exceptions  will  be  allowed  to  stand  over  for  an  indefinite  period  ;  '^ 
and  in  deciding  on  the  sufficiency  or  insufficiency  of  any  answer,  the 
relevancy  or  materiality  of  the  statement  or  question  referred  to  is  to 
be  taken  into  consideration.^  Either  party  has  a  right  to  the  judgment 
of  the  Coux-t  upon  each  of  the  exceptions.* 

If,  upon  the  hearing  of  the  exceptions,  the  answer  is  held  sufficient, 
it  -will  be  deemed  to  be  so  from  the  date  of  the  order  made  on  the 
hearing.^ 

If  the  first  or  second  answer  is  held  to  be  insufficient,  or  the  defend- 
ant (not  being  in  contempt)  submits  to  answer  the  exceptions  after 
they  are  set  down  for  hearing,  the  Court  may  appoint  a  time  within 
which  the  defendant  must  put  in  his  further  answer  ;  *  and  if  the  defend- 
ant does  not  answer  within  the  time  so  appointed,  or  obtain  further 
time,''  and  answer  within  such  further  time,  the  plaintiff  may  sue  out 
process  of  contempt  against  him.^  A  defendant,  however,  who  is  in 
contempt  for  want  of  a  further  answer,  cannot  procure  an  enlargement 
of  the  time  for  putting  in  his  further  answer,^  unless  the  plaintiff  waives 
his  right  to  object  to  the  application  on  that  ground. 

If,  after  the  exceptions  have  been  allowed  or  submitted  to,  the  plain- 
tiff desires  to  amend  his  bill,  he  may,  on  petition  at  the  Rolls, ^°  ob- 
tain an  order,  as  of  course,  that  he  may  be  at  liberty  to  amend  his  biU, 
and  that  the  defendant  may  answer  the  amendments  and  exceptions 
at  the  same   time."     The   defendant  must  then,    as   we  have  before 

1  For  form  of  order,  see  Seton,  1256,  No.  that  "if,  at  the  hearing,  the  exceptions  shall 
8.  [As  to  the  effect  of  the  death  of  the  de-  be  allowed,  the  defendant  shall  be  bound  to 
fendant  pending  the  exceptions,  see  Pearse  v.  put  in  a  full  and  complete  answer  thereto,  on 
Uobinson,  L.  R.  3  Ch.  App.  8.  And  where<  the  next  succeeding  rule  day;  otherwise  the 
on  argument  of  the  exceptions,  it  has  been  plaintiff  shall,  as  of  course,  be  entitled  to 
held  that  the  defendant  is  bound  to  disclose  take  the  bill,  so  far  as  the  matter  ot  such  ex- 
the  contents  of  a  deed,  an  order  for  its  pro-  ceptions  is  concerned,  as  confessed,  or  at  his 
ductiou,  so  far  as  anv  interest  is  given  there-  election,  he  may  have  a  writ  of  attachment 
bv  to  the  plaintiff,' is  a  matter  of  course,  .to  compel  the  defendant  to  make  a  better 
Chichester  v.  Marquis  of  Donegal,  18  W.  R.  answer  to  the  matter  of  the  exceptions;  and 
427  "I  the  defendant,  when  he  is  in  custody,  upon 

2  Ord   XXI.  13.  such  writ,  sliall  not  be  discharged  therefrom 
8  Ord   XVI.  4;'see  ante,  pp.  715-719,  as      but  bv  an  order  of  the  Court,  or  of  a  .Judge 

to  objections  on  the  ground  of  want  of  ma-  thereof,  upon  his  putting  in  such  answer  and 

terialitv  compiving'  with   such   other   terms,    as   the 

4  Rowe  V.  Gudgeon,  1  V.  &  B.  331 ;  Agar  Court  or  .Judge  may  direct." 

V.  Gurney,  2  Mad.  389.  «  Wiieat  v.  Graham,  5  Sim.  570 

6  Ord   XVI    18  ^^  lor  form  of  petition,  see  Vol.  111. 

6  Ord'  XVI.  1-4;  see  Manchester,  Shef-  "  The  Court  (U.  States  C.  C.)  may  for 
field,  and  Lincolnshire  Railway  Co.  u.Work-  the  purpose  of  avoiding  unnecessary  d.-lays, 
EOD  Board  of  Health,  2  K.  &  ./.  25.  entertain  a  motion  to  amend  a  1..11  in  Kquity, 

7  An  application  for  further  time  mav  be  at  the  same  time  that  exceptions  to  the  an- 
made  at  Chambers  bv  summons,  which  must  swer  are  tiled,  and  may  require  the  defciid- 
be  served  on  the  plaintiff's  solicitor.  For  ants  to  answer  the  amended  matter  and  the 
form   see  Vol.  III.  exceptions  together.    Kittredge  v.  Claremont 

8  Ord.  XIV.  15.    By  the  64th  Equity  Rule  Bank,  3  Story,  590. 
of  the  United  States  Courts,  it  is  provided, 
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*770  seen,^^  put  in  his  further  answer,  and  his  answer  *  to  the 
amendments,  within  fourteen  days  after  service  of  the  interroga- 
tories to  the  amended  bill.^  The  order  must  be  sensed  on  the  defend- 
ant's soUc-itor  ;  and  if  the  defendant  can  put  in  his  further  answer  before 
he  is  served  with  the  order,  he  will  deprive  the  plaintiff  of  the  benefit 
of  it,  and  it  will  be  discharged  for  irregularit}',-  notwithstanding  the 
defendant  has  notice  of  the  order  at  the  time  he  files  his  further 
answer.^ 

If,  after  exceptions  allowed  or  submitted  to,  the  defendant  puts  in  a 
second  or  third  answer  which  the  plaintiff  considers  insufficient,  he  may 
at  once  set  down  the  old  exceptions  for  hearing,*  and  give  notice 
thereof  to  the  defendant.^  If  the  plaintiff  does  not  set  down  the  old 
exceptions  within  fourteen  days  after  the  further  answer  has  been  put 
in,  it  will,  on  the  expii'ation  of  such  fourteen  days,  be  deemed  suffi- 
cient.® 

The  plaintiff  must  state,  in  the  notice  of  setting  down  the  old  excep- 
tions, the  particular  exception  or  exceptions  to  which  he  requires  a 
further  answer  ; ''  and  if  he  does  not  do  so,  he  may  be  ordered  to  pay 
the  costs  of  the  defendant  appearing  to  object  on  account  of  the  irregu- 
larity of  the  notice.  Leave  wall,  however,  be  given  to  the  plaintiff,  to 
amend  the  notice,  and  set  down  the  exceptions  again. ^ 

The  exceptions  so  set  down  come  on  for  argument  in  Court  as  before 
explained ;  and  previously  thereto  the  Judge  should  be  furnished  with 
a  printed  copy  of  the  further  answer,  in  addition  to  the  former  papers. 

If  the  defendant  submits  to  the  old  exceptions,  which  have  been  set 
down  after  a  further  answer  has  been  put  in,  an  application  for  time  to 
put  in  a  further  answer  should  not  be  made  at  Chambers  :  because,  by 
consenting  to  that  course,  the  plaintiff  might  be  held  to  have  waived 
the  exceptions  ;  but  the  exceptions  should  be  allowed  to  come  on  for 
hearing  before  the  Court,  and  a  time  will  then  be  fixed  within  which 
the  defendant  must  put  in  his  further  answer.® 

No  new  exceptions  can  be  taken  to-a  second  or  third  answer.  "Where, 
however,  the  bill  has  been  amended,  and  an  answer  is  subse- 
*771  quently  filed,  the  plaintiff  may  file  new  exceptions,  specifying  *  the 
interrogatories  to  the  amended  bill  which  he  does  not  think  suf- 
ficiently answered ;  but  such  new  exceptions  must  not  extend  to  any 
matter  which  was  contained  in  the  interrogatories  to  the  original  bill.' 

12  Ante,  p.  7.38.  "  Ord.  XVI.  17.     See  notice  in  Vol.  III. 

1  Ord.  XXXVII.  6;  see  Benninj^on  Iron  «  Tanner  v.  Strutton.  1.5  Jur.  457,  V.  C. 
Co  V.  Campbell,  2  Paige,  160.          '  Ld.  C:  Tiiomas  v.  Rawlings,  28  Beav.  .3-16. 

2  Mayne  v.  Hociiin,  1  Dick.  255;  Bethnen  ^  Manchester,  Sheffield,  and  Lincolnshin- 
17.  Batenian,  ib.  296 ;  Knox  v.  Svmmonds,  1  Railway  Company  v.  The  Worksop  Board  of 
Ves.  .1.  87,  88;  I'aty  v.  Simpson,"  2  Cox,  392;  Health,'  2  K.  &  J.  25.  It  would  seem,  how- 
Partridge  V.  Haycraft,  11  Ves.  570,  578;  eyer,  that  the  plaintiff  and  defendant  may 
Hemming  v.  Dingwall,  8  Beav.  102.  agree  that,  to  save  expense,  the  application 

3  Pariente  v.  Bensusan,  13  Sim.  522;  7  shall  be  made  by  summons  at  Chambers :  in 
Jur.  618.  which  case,  the  order  should  state  that,  by 

*  Ord.  XVI.  13.  consent,  the  excepticns  shall  not  be  deemed 

*  For  form  of  notice,  see  Vol.  III.  to  be  waived  or  prejudiced. 

0  Ord.  XVI.  13,  16.  i  Partridge  v.  Haycraft,  11  Ves.  570,  581. 
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Where  the  bill  has  been  amended,  the  plaintiff  must  go  before  the  Court 
upon  the  old  exceptions,  as  they  apply  to  the  original  bill,  and  upon 
rtew  exceptions  as  to  the  new  matter  introduced  by  the  amendments  ; 
in  such  case,  however,  he  may  have  the  judgment  of  the  Court  upon 
the  answer  to  the  amendments,  with  reference  to  such  parts  of  tlie  (jri- 
ginal  bill  as  apply  to  them  ;  and  if  the  original  words  apply  to  the 
amendments,  the  Court,  in  considering  whether  the  answer  is  suHicient 
as  to  the  amendments,  will  take  into  consideration  every  thing  in  the 
amended  bill  that  gives  a  construction  to  the  amendments.'^ 

The  proceedings  in  Court  upon  exceptions  to  a  second  or  third  an- 
swer for  insufficiency  are  precisely'  the  same  as  those  upon  exceptions 
to  a  first.  The  Court,  however,  in  deciding  upon  the  exceptions,  will 
not  look  at  the  second  or  third  answer  only,  but  will  look  at  it  in  con- 
nection with  the  preceding  answer.*  If  the  Court,  upon  looking  into 
the  answers  in  the  manner  above  stated,  is  still  of  opinion  that  no  suf- 
ficient answer  is  given  to  the  matter  originally  excepted  to,  judgment 
will  be  given  accordingl}',  and  the  exceptions  will  be  allowed. 

If  a  first  or  second  answer  is  held  insufficient,  the  Court  will,  as  we 
have  seen,  appoint  a  time  within  which  the  further  answer  must  be  put 
in  ;  *  but  in  the  case  of  a  third  insufficient  answer,  this  is  unnecessary  : 
for,  in  such  a  case,  the  Court  may  order  the  defendant  to  be  examined 
upon  interrogatories  to  the  point  as  to  which  it  is  held  to  be  insufficient, 
and  to  stand  committed  until  he  shall  have  perfectly  answered  the  in- 
terrogatories ;  and  the  defendant  must  pay  such  costs  as  the  Court 
shall  think  fit  to  award. ^  After  a  third  answer  has  been  held  insuffi- 
cient, a  fourth  answer  is  irregular,  and  will  be  ordered  to  be  taken  off 
the  file.« 

If  the  defendant  is  ordered  to  stand  committed,  a  copy  of  the  order 
of  committal  must  be  delivered  to  the  Tipstafi"  of  the  Court,  who 
will  proceed  to  arrest  the  defendant.  If  the  defendant  is  *  ar-  *772 
rested,  he  should,  in  strictness,  be  taken  to  Whitecross  Street 
Prison  ;  ^  but  in  Farquharson  v.  Balfour,'^  the  defendant,  being  a  gentle- 
man advanced  in  years,  was,  by  the  order  of  the  Court,  allowed  to 
remain  at  an  hotel  in  the  neighborhood  of  Lincoln's  Inn,  in  the  custody 
of  the  Tipstaff,  till  his  examination  should  be  completed. 

If  a  defendant  should,  after  plea  overruled,  put  in  two  answers  which 
are  insufficient,  it  seems  the  plea  is  not  treated  as  an  answer,  and  he 
will  not  be  liable  to  the  consequences  of  a  third  insufficient  answer.^ 

2  lb\  581.  Danell  v.  Pa^e,  16  W.  R.  1080.]    By  the  19th 

8  Farquharson  v.  Balfour,  T.  &  R.  189.  Rule  for  the  Kcr.  of  Prac.  in  Chan,  in  Mass., 

4  Ord.  XVI.  14;  nnte,  p.  769.  upon  a  second  an.^wer  beinn;  adjudiied  insuffi- 

6  Ord.  XVI.  19.    This  order  does  not  apply  cient,  costs  shall  be  doubled  by  the  Court; 

to  a  third  insufficient  affidavit  as  to  docu-  and  the  defendant  may  be  examined  upon 

ments.     Harford  v.  Lloyd,  2  W.  K.  637,  V.  jnterro<;atones  and  committed  until  he  shall 

C.  W. ;  and  as  to  the  practice  in  the  case  of  answer  them. 

an  insufficient  answer  to  interrogatories,  ex-  ^  Liverpool  v.  Chippendall,  14  Jur.  301, 

hil)iteil  in  prosecuting  a  decree  at  Chambers,  V.  C.  E. 

see  Havward  v.   Havward,  Kav  Ap.  31  ;  see  i  25  &  26  Vic.  c.  104,  §  2. 

also  Al'lfrev  v.  Allfrey,  12  Beav.  620:  [Kish-  2  gee  T.  &  R.  184,  191,  19.3. 

ton  V.  Grissell,  14  W.  K.  578,  789.     But  see  »  Clotworthy  v.  Melhsh,  1  Cha  Ca.  279. 
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If  a  plaintiff,  ha%ang  obtained  the  order  that  the  defendant  be  exam- 
ined upon  interrogatories,  means  to  exhibit  interrogatories,  he  must,  if 
the  defendant  is  in  custod}',  do  so  immediatel}' .*  The  interrogatories 
are  drawn  by  counsel,  but  must  be  settled  by  the  Judge  :  ^  care  being 
taken  that  the}^  go  directly  to  the  points  as  to  which  the  exceptions  are 
sustained ;  and  the  Judge  must  determine  whether  they  have  a  direct 
reference  to  those  points  or  not.®  The  subsequent  proceedings  would 
seem  to  be  as  follows  :  The  interrogatories  having  been  settled  by  the 
Judge,  a  fair  copy  thereof  is  made  by  the  plaintiff,  on  paper  of  the  same 
description  and  size  as  that  on  which  bills  are  printed ; ''  and  the  signa- 
ture of  the  Judge's  Chief  Clerk  is  obtained  to  a  memorandum  of  allow- 
ance in  the  margin  thereof.*  The  copy  so  allowed  is  left  at  the  Judge's 
Chambers,  and  notice  thereof  is  given  to  the  defendant  by  the  plaintiff.' 
The  defendant  may  then  procure  a  copy  of  the  interrogatories  from  the 
Chambers  ;  and  he  should  prepare  a  written  answer  thereto  ;  ^°  and  ob- 
tain at  Chambers  an  apjDointment  to  proceed  thereon.  On  attending 
such  appointment,  the  defendant  will  be  examined  on  oath  by  the  Judge, 
who  wiU  compare  the  proposed  answer  with  the  interrogatories,  and 
determine  whether  or  not  it  is  sufficient.  If  the  proposed  answer,  or 
examination  as  it  is  called,  is  considered  insufficient  in  any  respect,  the 
defect  will  be  supplied  by  the  personal  examination  of  the  defendant  by 
the  Judge,  until  the  Judge  is  of  opinion  that  the  examination  is  suffi- 
cient. The  examination,  when  completed,  will  be  authenticated  by  the 
signature  of  the  Judge's  Chief  Clerk ;  and  he  will  transmit  the  inter- 
rogatories and  examination  to  the  Record  and  Writ  Clerks' 
*773  Office,  to  be  there  filed  ;  "  and  notice  of  the  filing  *  thereof  must 
be  given  by  the  defendant  to  the  plaintiff.^  The  defendant  is  en- 
titled to  be  attended  by  his  counsel  at  his  examination,  but  the  plaintiff 
is  not  entitled  to  notice  of  the  defendant's  being  under  examination, 
and  has  no  right  to  attend.^ 

The  defendant  ha^dng  passed  his  examination  to  the  satisfaction  of 
the  Judge,  may  appl}'  to  be  discharged  out  of  custody.  He  is  not, 
however,  entitled  to  be  discharged  until  the  plaintiff  has  had  an  oppor- 
tunity of  perusing  the  examination,  in  order  that  he  may  be  satisfied 
that  it  is  sufficient.^  The  plaintiff  has  also  a  right,  before  the  defend- 
ant is  discharged,  to  see  all  the  documents  mentioned  in  the  schedules, 
or  referred  to  in  the  examination,  if  they  are  so  mentioned  or  referred 
to  that,  in  the  case  of  an  answer,  they  would  have  made  part  of  the 
answer.* 


*  Farquharson  v.  Balfour,  T.  &  R.  191.  1"  For  the  formal  parts,  see  Vol.  III. 

6  See  15  &  16  Vic.  c.  80,  §  20;  Ilayward  n  See  Ord.  XXXV.  31.    The  examination 

r.  Ilayward,  Kay  Ap.  31.    For  form  of  inter-  does  not  require  the   signature  of  counsel; 

rogatories,  see  Vol.  III.  Braithwaite's  Pr.  45. 

6  Farquharson  v.  Balfour,  T.  &  R.  203.  i  For  form  of  notice,  see  Vol.  III. 

7  Ord.   6  Mar.   18(50,  r.   16.     As  to  such  2  Farquharson  v.    Balfour,    T.  &  R.  202, 
paper,  see  Ord.  IX.  3;  ante,  p.  396.  203;  see  Ilayward  v.  Ilayward.  Kay  Ap.  31. 

8  For  form  of  memorandum,  see  Vol.  IIF.  3  Farquharson  v.  Balfour,  T.  &  R.  201. 

9  For  form  of  notice,  see  Vol.  III.  *  lb.  202. 
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The  application  for  the  discharge  of  the  dcfciuhint  from  custody  is 
made  on  motion,  notice  of  which  must  be  given  to  the  plaintiff;'  and 
the  order  will  be  made  upon  payment  of  the  costs,  charges,  and  ex- 
penses occasioned  to  the  phiintiti"  by  the  insullicient  answer." 

Where  the  defendant  submits  to  exceptions  f<jr  insulllcicncy  which 
have  not  been  set  down  for  hearing,  he  must  pay  to  the;  pluinlilf  '20s. 
costs  ;  and  where  a  plaintiff  obtains  a  decree  with  costs,  the  costs  oc- 
casioned to  the  plaintiff  by  the  insufficiency  of  the  answer  of  any  de- 
fendant, who  has  submitted  to  exceptions  for  insuflicicncy,  will  Ije 
deemed  to  be  part  of  the  plaintiff's  costs  in  the  cause  :  such  sum  being 
deducted  therefrom  as  shall  have  been  paid  by  the  defeiulant,  upon  the 
exceptions  to  the  said  answer  being  submitted  to.'  It  nmst  be  recol- 
lected, however,  that  this  rule  will  only  apply  where  the  question  of  the 
extra  costs  has  not  been  disposed  of  by  the  Court  in  the  course  of  the 
suit.* 

Under  the  old  practice  of  the  Court,  if  the  answer  was  reported  in- 
sufficient, the  defendant  was,  if  it  was  a  first  answer,  to  pay  40s.  costs, 
when  the  answer  was  put  in  by  the  defendant  in  person,  but  if  put  in 
by  commission,  50s.  ;  if  it  was  a  second  answer,  the  defendant  was  to 
pay  60s.  costs  ;  upon  the  third  answer,  80s.  costs,  and  upon  the  fourth 
answer  5/.  ,^  with  the  costs  of  the  contempt,  if  the  plaintiff  availed  him- 
self of  the  right  of  commitment.^"  It  seems,  that  the  present  practice 
is  to  tax  the  costs  of  exceptions,  and  they  arc  considered  to  be  in  the 
discretion  of  the  Court."  Where,  however,  the  exceptions  are 
allowed,  the  costs  will,  in  *  general,  be  ordered  to  follow  the  de-  *774 
cision  :  because  the  defendant  can  always  prevent  the  costs,  or 
the  greater  part  of  them,  by  submitting  to  the  exceptions.^  Where  the 
exceptions  are  overruled,  the  costs  will  also,  in  general,  be  directed  to 
follow  the  decision. 2  If  they  are  partially  allowed,  and  partially  over- 
niled,  the  costs  of  those  allowed  will  be  ordered  to  be  set  off  against 
those  overruled.^  If  no  direction  as  to  the  costs  is  given,  they  will, 
under  the  present  practice,  be  costs  in  the  cause.* 

Application  must  be  made  for  the  costs  on  the  hearing  of  the  excep- 
tions ;  ^  and  where  the  exceptions  are  allowed,  the  costs  may  be  ordered 

6  For  form  of  notice,  see  Vol.  III.  insufficient,   the   prevailing  party   shall    be 

6  T  &  ]{.  200.  entitled  to  all  the  costs  occas.ione(l  thereby, 

7  qJ.(I    ^l   13  unless  otlierwise  directed  by  the  Court,  or 

8  l'ooie\-.'  Gordon,  C  P.  Coop.  433;  8      the  Judge  thereof,  at  the  hearing  upon  the 
T    T   >!   ^   rh    '>fi5  exceptions." 

^'  9Beames'  Onl    182,  183.  «  W.llis  .    Childe,  13  Benv.  454;    Dally 

10  Ibid. ;  and  Beames  on  Costs,  227.  r   Worh.m,  32  lieav.  6i  ;  Bndgewa  er  ,^  I  e 

11  13  &  14  Vic.  c.  35,  §  32;   Morgan  &      Wuiton.  9  Jur.  N.  S.  12,0,    2,-_>:    2  )V .  K. 
Davev   27  40,  V.  C.  K. ;  see  Order  m  Seton,  1256,  No. 

1  Newton  v.   Dimes,  3  Jur.   N.   S.  583,  8;  see  as  to  costs,  where  several  questions 

X   n   \\r  were  contamed  in  the  interrogatory  and  some 

'2 'stent  V.  Wickens,  5  De  G.  &  S.  384;  answered.     Ungton  r.  Waite,  1  W.  N.  328; 

B.  r.  W.,  31Beav.  342,  346;  S.C.wom.A.  r.  15  N\  .  Pv  53,  V.  0.  K. 

B.    8  Jur.  N.  S.  1141.     By  the  65th  Equity  *  Crossley  v.  btewart,  11  W .  R.  636,  V. 

Rjle  of  the  United  States  Courts,  it  is  pro-  C.  K.  e,  T   -iR-  Prn^lov 

vided,  that   "if,  upon  argument,  the  pain-  ' J'^'"-P/; /^,7 u'  i^y   v    K '•  Bette« 

tiff's    exceptions    to    the    answer    shall    be  VC-^^^i^i  W   N    :>^V   r   V^  ' 

overruled,  or  the  answer  shall  be  adjudged  Rimell,  1  W.  N.  22,  V.  t.  VV. 
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to  be  paid  immediately.®  Where  a  married  woman,  living  separate 
from  her  husband,  filed  an  iusutficient  separate  answer,  leave  was  given 
to  the  plaintiff  to  apply  for  part  of  the  costs  out  of  any  sums  which 
might  come  to  her,  on  account  of  her  separate  estate,  as  the  order  could 
not  be  personally  enforced  against  her.'' 

Where,  on  a  sufficient  answer  being  filed,  the  plaintiff  has  been 
ordered  to  pay  the  costs  of  a  bill  of  discovery,*  the  costs  of  exceptions 
which  have  been  allowed  to  the  first  answer,  may  be  ordered,  on  the 
plaintiff's  ex  parte  application,  to  be  deducted  from  the  costs  payable  to 
the  defendant. ° 

The  costs  of  insufficient  answers  are  recoverable  by  the  usual  process 
of  subpoena  and  attachment,  or  hy  fieri  facias,  or  elegit ;  and  if  a  first  or 
second  answer  is  held  insufficient,  the  plaintiff  will  not,  by  accepting  a 
further  answer,  waive  his  right  to  the  costs  already  due  to  him  for  the 
insufficiency  of  the  former  answer.^" 

An  order  of  the  Court,  allowing  or  overruling  exceptions,  may  be 
appealed  from  in  the  usual  manner." 


*775     *  Section  V.  —  Further  Answers  —  Answers  to  Amended  Bills. 

If  a  defendant,  not  being  in  contempt,  submits  to  exceptions  to  his 
answer  for  insufficiency  before  they  are  set  down  for  hearing,  he  has, 
as  we  have  seen,^  fourteen  days  from  the  date  of  the  submission  within 
which  to  put  in  his  further  answer ;  and  if  he  does  not  answer  within 
such  time,  or  obtain  further  time  and  answer  within  such  further  time,^ 
the  plaintiff  may  sue  out  process  of  contempt  against  him.^ 

If  the  defendant  is  in  contempt,  no  time  is  allowed  him  to  put  in  his 
further  answer,  beyond  the  eight  days  from  the  filing  of  the  exceptions  : 
before  the  expiration  of  which  time  the  plaintiff  cannot,  as  we  have 
seen,  set  them  down  for  hearing  ;  *  a  defendant  may  however  put  in  a 
further  answer,  at  any  time,  pending  the  exceptions.^ 

If,  after  the  exceptions  are  set  down  for  hearing,  a  defendant,  not 
being  in  contempt,  submits  to  answer,  or  if  the  Court  holds  the  first  or 
second  answer  to  be  insufficient,  the  Court  may,  as  we  have  seen,  ap- 
point a  time  within  which  he  must  put  in  his  fiu-ther  answer ;  and  if  he 
does  not  put  in  his  further  answer  within  the  time  so  appointed,  or  ob- 
tain further  time  and  answer  within  such  further  time,  the  plaintiff  may 
sue  out  process  of  contempt  against  him.® 

If  the  defendant  submits  to  the  exceptions  after  they  are  set  down,  it 

6  Thomas  v.  Rawlin^,  27  Beav.  375.  "  See  post,  Chap.  XXXII.,  Rehearing  and 

T  Pembertou  v.  M'Gill,  1  Jur.  N.  S.  1045,  Appeals. 

V-  C.  W.  1  Ante,  p.  767. 

8  See  post,  Chap.  XXXIV.  §  2,  Bills  of  2  See  ibid. 

Discovery.  8  Qrd.  XVI.  9,  15;  ante,  p.  767  note. 

9  Hushes  V.  Clerk,  6  Hare,  195;  but  see  *  Ord.  XVI.  8,  11;  ante,  p.  767. 
now,  Thomas  v.  Kawling,  27  Beav.  375.                    6  Ingham  v.  Ingham,  9  Sim.  363;  2  Jur. 


^  Brotherton  v.  Chance,  Bunb.  34. 

740 


0  Ord.  XVT.  14,  15 ;  ante,  p.  769. 


FURTHER  ANSWERS.  -  ANSWERS  TO   AMENDED   RILLS.  *1H] 

seems  that  they  should  be  allowed  to  come  on  for  Iic;iiiii<,r,  and  an  ap- 
plication be  then  made  to  the  Court  to  appcjint  a  time  within  wiiich  the 
defendant  must  put  in  his  further  answer.''  If  tlie  exceptions  are  al- 
lowed, the  Court  will,  at  the  request  of  the  parties,  at  the  time  of  i^^ivin}^ 
its  decision,  appoint  a  time  within  which  the  defendant  is  to  put  in  his 
further  answer.* 

If,  after  the  exceptions  are  allowed  or  submitted  to,  the  defendant 
desires  to  amend  his  ])ill,  he  may  obtain  on  ijctition,  as  of  course,  at  the 
Rolls,  an  order  that  he  may  be  at  liberty  to  amend  his  bill,  and  that 
the  defendant  may  answer  the  amendments  and  exceptions  tof>;etlier.* 
The  defendant  must  then,  as  we  have  scen,^°  put  in  his  further  answer 
and  his  answer  to  the  amended  bill,  within  fourteen  days  after 
service  on  him  of  the  interrogatories  *  to  the  amended  bill.^  If  *77G 
the  defendant  put  in  a  further  answer  only,  or  an  answer  to  the 
amended  bill  only,  the  plaintiff  may  move  to  have  it  taken  oft"  the  file, 
unless  he  is  desirous  that  it  should  remain  there :  in  which  case,  he 
should  move  for  leave  to  issue  an  attachment.^  If  the  defendant,  after 
exceptions  allowed,  put  in  his  further  answer  to  the  original  bill,  before 
the  plaintiff  serves  the  order  for  him  to  answer  the  amendments  and 
exceptions  at  the  same  time,  he  will  deprive  the  plaintiff  of  the  benefit 
of  the  order. ^ 

A  further  answer,  as  well  as  an  answer  to  an  amended  bill,  is  in 
every  respect  similar  to,  and  is  considered  as  part  of,  the  answer  to 
the  original  bill ;  *  therefore,  a  further  answer  should  only  extend  to  the 
interrogatories  which  have  not  been  answered  alread}' ;  and  if  a  defend- 
ant, in  a  further  answer,  or  an  answer  to  an  amended  bill,  repeats  any 
thing  contained  in  a  former  answer,  the  repetition,  unless  it  varies  the 
defence  in  point  of  substance,  or  is  otherwise  necessary'  or  expedient, 
will  be  considered  as  impertinent ;  °  and  the  defendant  may  be  ordered  to 
pay  the  costs  occasioned  by  the  introduction  of  such  impertinent  matter." 

The  defendant  need  not  answer  any  interrogatories  to  the  amended 
bill  which  have  been,''  or  might  have  been,*  put  to  the  original  bill, 
unless  the  plaintiff  has  amended  his  bill,  stating  an  entirely  new  case  : 
for  then  the  defendant  must  answer  that  case,  even  though  in  so  doing 
he  answers  some  of  the  interrogatories  which  were  or  might  have  been 
filed  to  the  original  bill.^ 

7  Manchester,  Sheffield,  and  Lincolnshire  *  Story  Eq.  PI.  §  808;  Bennington  Iron 
Railway  (Company  v-  Worksop  Board  of  Co.  v.  Campbell,  2  Paige,  lUO;  Mitford  Eq. 
Health,"  2  K.   &  J.'  25;  but  see  ante,  p.  770,       PI.  bv  -T'^remv,  ;n8. 

n.  (9).  5  Bo\ven  v.  Idley,  6  Paige,  46;  Trust  & 

8  Ante,  p.  769.  Fire  Ins.  Co.  v.  Jenkins,  8  Paige,  590. 

9  Ante,  p.  769.  6  15  &  ifi  Vic.  c.  86,  §  17.     For  the  prac- 
w  Ante.  pp.  7-39,  769.                                         tice  as  to   impertinence,  see  ante,  pp.  349, 

1  Ord.  XXXVH.  6.  350. 

2  De  Tastet  ?;.  Lopez,  1  Sim.  11.  7  Wich  v.  Parker,  22  Beav.  59;  2  .Tur.  N. 
8  Mavne  v.  Hochin,  1  Dick.  255;  Bethuen      S.  583;  ante,  p.  729. 

V.  Bateman,  ib.  296 ;  Knox  i\  Svmnionds,  1  «  Drake  v.  Symes,  2  De  C,  F.  &  J.  81 ; 

Ves.  J.  87,  88;  Paty  v.  Simpson,' 2  Cox,  .392:  Dennis  v.  Rochussen,  4  Jur.  N.  S.  298,  V.C. 

Partridge   v.    Haycraft,    11    Ves.    570.    578;  W. 

Hemming  v.  Dingwall,  8  Beav.  102:  P^•iente  »  Mazen-edo  r.  Maitland,  3  Mud.  66,  72. 

V.  Bcnsusan,  13  Sim.  522;  7  Jur.  G18 
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The  form  of  a  further  answer  and  of  an  answer  to  an  amended  bill, 
is  nearly  the  same  as  that  of  an  answer  to  an  original  bill.  If  it  be  an 
answer  to  amendments  as  well  as  to  exceptions,  it  must  be  entitled 
"  the  further  answer  of  A.  B.,  the  above-named  defendant,  to  the  bill 
of  complaint  of  the  above-named  plaintiff,  and  the  answer  of  the  same 
defendant  to  the  amended  bill  of  complaint  of  the  said  plaintitf."  ^^  If, 
after  exceptions  to  the  original  bUl  are  allowed,  the  plaintiff  amends  his 
bill,  and  the  defendant  puts  in  a  further  answer  to  the  original  bill  and 
an  answer  to  the  amended  bill,  and  the  answer  is  again  held  insufficient, 
whereupon  the  bill  is  again  amended,  the  answer  should  be  en- 
*777  titled  *  "the  further  answer  of  A.  B.,  the  above-named  defend- 
ant, to  the  original  and  first  amended  bill  of  complaint  of  the 
above-named  plaintiff,  and  the  answer  of  the  same  defendant  to  the 
secondly  amended  bill  of  complaint  of  the  said  plaintiff."  ^  It  is  not 
necessary,  in  answering  a  bill  which  has  been  amended  before  answer, 
to  call  it  an  answer  to  the  original  and  amended  bill ;  the  most  correct 
way  is  to  call  it  the  answer  to  "  the  amended  bUl,"  or  to  "  the  secondly 
(or  thirdl}')  amended  bill,"  only :  as  the  original  bill  has  become  nuga- 
tory by  the  amendment,  and  the  defendant  is  not  bound  to  notice  it, 
either  in  an  answer  or  a  demurrer.'^ 

Further  answers,  and  answers  to  amended  bills,  must  be  prepared, 
signed,  taken,  filed,  and  printed  in  the  same  manner  as  answers  to 
original  bUls.^ 

If  the  plaintiff  has  vexatiously  required  an  answer  to  the  amended 
bUl,  and  the  defendant  claims  the  costs  of  it  in  such  answer,  and  asks 
for  them  at  the  heai'ing,  the  Court  vrill  order  them  to  be  paid  at  once.* 

A  defendant  who  is  required  to  answer  an  amended  bill,  must  put  in 
his  plea,  answer,  or  demurrer  thereto,  not  demurring  alone,  witliin 
twenty-eight  days  from  the  dehver}-  to  him  or  his  solicitor  of  a  cop}-  of 
the  interrogatories  which  he  is  required  to  answer ;  ^  and  if  an  answer 
is  not  required  to  the  amended  bill,  a  defendant  who  has  appeared  to 
and  answered,  or  has  not  been  required  to  answer,  the  original  bill,  but 
desires  to  answer  the  amended  bill,  must  put  in  his  answer  thereto 
within  fourteen  daj's  after  the  expiration  of  the  time  within  which,  if 
an  answer  had  been  required,  he  might  have  been  served  witli  interrog- 
atories for  his  examination  in  answer  to  such  amended  bill,  or  within 
such  further  time  as  the  Judge  may  allow. "^  An  appHcation  for  further 
time  must  be  made  by  special  summons,  in  the  manner  before  explained.'' 

!•>  Peacock  v.  Duke  of  Bedford,  1   V.  &  8  gge  ante,  §§  2,  3,  of  this  chapter. 

B.  186;  Braithwaite's  Pr.  42;  see  Bennington  *  Cocks  v.  Stanley,  4  Jur.  N.  S.  942;  6  W. 

Iron  Co.  V.  Camjibell,  2  Paige,  IGO ;  see  forms  R.  45,  V.  C.  S. 
in  Vol.  III.  5  Ord.  XXX\Tr.  4;  ante,  p.  7.38. 

1  See  Braithwaite's  Pr.  42,  and  forms  in  6  Ord.  XXXVII.  7.  This  gives  thirty  days 
Vol.  III.  from  the  date  of  service  of  the  amende'd  bill, 

2  Smith  V.  Bryon,  .3  Mad.  428.  It  may  be  where  the  service  is  effected  within  the  juria- 
called  "  The  answer  to  the  bill  of  complair.t  "  diction ;  see  ante,  p.  740. 

Eigby  V.  Rigby,  9  Beav.  311,  313.  ^  Ante,  p.  741. 

742 


AMENDING   ANSWERS   -SUPPLEMENTAL  ANSWERS. 


•778 


Section  VI.  —  Amending  Answers  —  and  Supplemental  Answers. 

After  an  answer  has  been  put  in  upon  oath,  the  Court  will  not, 
for  obvious  reasons,  readily  sulfer  any  alteration  to  ])e  made  in 
it.*  *  There  are,  however,  many  instances  in  the  books  in  which  '778 
it  appears  that  the  Court,  upon  special  application,  has  allowed 
the  defendant  to  reform  his  answer.^  Thus,  where,  in  answer  to  a 
tithe  bill,  the  defendant  has  sworn  that  a  certain  close  contained  nine 
acres,  he  was  permitted  to  amend  it  by  stating  the  close  to  contain 
seventeen  acres,  even  though  issue  had  been  joined  ;  ^  so  where,  owing  to 
the  mistake  of  the  engrossing  clerk,  the  words  "  Aer  shares"  had  been 
introduced  into  an  answer  instead  of  "  ^en  shares,"  the  answer  was 
allowed  to  be  taken  off  the  file  and  amended,  though  a  service  had  been 
made  ;  ^  and  where  there  has  been  a  mistake  in  the  title  of  the  answer, 


8  See  Howe  v.  Russell,  36  Maine,  115; 
American  Life  Ins.  &  Trust  Co.  v.  Bayard, 
and  Same  v.  Sackett,  3  Barb.  Ch.  610;  'Van- 
dervere  v.  Reading,  1  Stockt.  (N.  J.)  446. 
[But  the  discretionary  power  of  the  inferior 
Court  to  refuse  leave  to  file  a  supplemental 
answer  will  be  supervised  where  it  deprives 
the  defendant  of  the  opportunity  to  set  up  a 
meritorious  defence.  Brooks  v.  Moody,  25 
Ark.  452.]  In  Maine,  answers,  pleas,  and 
rules  may  be  amended  at  any  time  on  the 
like  terms  as  a  bill  Rule  3,  Maine  Chancery 
Practice;  but  see  Howe  v.  Russell,  36  Maine, 
115. 

1  Campion  v.  Kille,  1  McCarter  (N.  J.), 
229,  232.  In  matters  of  form,  or  mistakes  of 
dates,  or  verbal  inaccuracies,  Courts  of  Equity 
are  very  indulgent  in  allowing  amendments 
of  answers ;  but  it  is  only  under  very  special 
circumstances,  that  a  defendant  can  be 
allowed  to  make  any  material  alteration  in 
his  answer,  after  it  has  been  put  in.  See 
M'Kim  V.  Thompson,  1  Bland,  162;  Bowen 
V.  Cross,  4  John.  Ch.  375;  1  Barb.  Ch.  Pr. 
163,  164;  Smith  v.  Babcock,  3  Sumner,  583; 
Burden  v.  M'Elmoyle,  1  Bailey  Eq.  375; 
Western  Reserve  Bank  v.  Stryker,  1  Clarke, 
380;  Cock  v.  Evans,  9  Yerger,  287,  288; 
Giles  V.  Giles,  1  Bailev  Eq.  428;  Caster  v. 
Wood,  1  Bald.  289;  Culloway  v.  Dobson.  1 
Brock.  119;  Liggon  v.  Smith,' 4  Hen.  &  M. 
405;  Coffman  v.  Allin,  Litt.  Sel.  Ca.  201; 
Mason  v-  Debow,  2  Hayw.  178;  Flora  v. 
Rogers,  4  Havw.  202;  Jackson  v.  Cutright,  5 
Munf.  308;  Beach  v.  Fulton  Bank,  3  Wend. 
674  ;  Hennings  v.  Conner,  4  Bibb,  299 ;  Tay- 
lor V.  Bogert,  5  Paige,  33.  This  subject  is 
treated  at  length  in  Story  Eq.  PI.  §§  890-901 ; 
also  in  Smith  v.  Babcock,  ubi  supra;  Wil- 
liams V.  The  Savage  Manuf.  Co.,  3  Md.  Ch. 
Dec.  418;  Tillingliast  v.  Champlin,  4  R.  I. 
128;  Howe  i'.  Russell,  36  Maine,  115;  Van- 
dervcre  v.  Reading,  1  Stockt.  (N.  J.)  446. 
[And  see  Dearth  v.  Hide  and  Leather  Natl. 


Bk.,  100  Mass.  540;  Webster  Loom  Co.  v. 
Higgins,  13  Blatchf.  349;  Huffman  v.  Hum- 
mer, 2  C.  E.  Green,  271.1 

By  the  60th  of  the  Equity  Rules  of  the 
United  States  Courts,  it  is  provided  that, 
"after  an  answer  is  put  in.  it  mav  be 
amended  as  of  course,  in  any  matter  of  form, 
or  by  filling  up  a  blank,  or  corrcctiuir  a  date, 
or  reference  to  a  document,  or  other  small 
matter,  and  be  resworn  at  any  time  before  a 
replication  is  put  in,  or  the  cause  is  set  down 
for  a  hearing,  upon  bill  and  answer.  But 
after  replication,  or  such  setting  down  for  a 
hearing,  it  shall  not  be  amended  in  any  ma- 
terial matters,  as  by  adiling  new  facts  or  de- 
fences, or  qualifying  or  altering  the  original 
statements,  except  by  special  leave  of  the 
Court,  or  the  Judge  thereof,  upon  motion  and 
cause  shown  after  due  notice  to  the  adverse 
party,  supported,  if  required,  by  atlidavit. 
And"  in  every  case  where  leave  is  so  granted, 
the  C;ourt  or  the  Judge  granting  the  same, 
mav  in  his  discretion,  require  that  the  same 
be  "separately  engrossed  and  added  as  a  dis- 
tinct amendment  to  the  original  answer,  so 
as  to  be  distinguishable  therefrom."  An 
amendment  changing  the  whole  ground  of  de- 
fence set  up  in  the  first  answer  will  not  lie 
allowed.  Western  Reserve  Bank  r.  Stryker, 
1  Clarke,  380.  Where  an  answer  is  amended, 
the  old  answer  must  remain  on  file  as  origin- 
ally put  in.     Ibid. 

Where  the  defendant  has  obtained  leave  to 
file  an  amended  answer,  he  is  not  to  be  con- 
sidered as  having  put  in  any  answer,  until 
such  amended  answer  has  been  filed.  Whita 
V.  Ilaini)ton,  9  Iowa  (1  With.),  181. 

2  Berney  v.  Chambers,  Hiinb.  243;  but  see 

Montague  v. ,  cited  ib.  n.,  and  2  Gwil. 

674,  n.  (b). 

8  Countess  of  Gainsborough  v.  Gifford,  3 
P.  Wms.  424,  427;  but  see  Vandervere  ». 
Reading,  1  Stockt.  (N.  J.)  446. 
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an  amendment  of  it  has  been  permitted,*  even  though  opposed  by  the 
plaintiff.^ 

The  Court  has  also  allowed  a  defendant  to  amend  his  answer  where 
new  matter  has  come  to  his  knowledge  since  it  was  put  in,®  or  in  cases 
of  surprise,  as  where  an  addition  has  been  made  to  the  draft  of  the 
answer  after  the  defendant  has  perused  it.'  In  like  manner, 
*779  where  a  plaintiff",  having  drawn  the  defendant  into  an  *  agree- 
ment, where))}',  for  300/.,  he  was  to  relinquish  to  the  plaintiff"  all 
his  right  and  interest  in  a  certain  estate  which  had  been  left  to  him, 
filed  a  bill  to  have  the  agreement  performed,  to  which  the  defendant 
put  in  an  answer  confessing  the  agreement,  and  submitting  to  have  it 
performed,  but,  afterwards  discovering  that  the  estate  was  of  several 
thousand  pounds'  value,  he  applied  for  leave  to  take  his  answer  off"  the 
file,  and  to  put  in  another,  leave  was  granted.-^  The  Court  has  also 
permitted  a  defendant  to  amend  an  answer,  by  limiting  the  admission 
of  assets  contained  therein,  where  it  was  clearly- established  that  such 
admission  had  been  made  b}-  mistake,  and  thi-ough  the  carelessness  of 
the  solicitor's  clerk. - 

The  Court,  however,  has  never  permitted  amendments  of  this  nature, 
where  the  application  has  been  made  merely-  on  the  ground  that  the 
defendant,  at  the  time  he  put  in  his  answer,  was  acting  under  a  mistake 
in  point  of  law ;  and  not  on  the  gi-ound  of  a  fact  having  been  incor- 
rectly stated.^  Thus,  where  a  defendant,  who  was  an  executor,  had 
admitted  himself  accountable  for  the  surplus,  and  it  was  afterwards 
found  that  the  circumstances  of  the  case  were  such  that  he  would  have 
been  entitled  to  it  himself,  permission  to  amend  was  refused.*  So, 
where  a  defendant  had,  by  his  answer,  admitted  the  receipt  of  a  sum  of 
money  from  his  father  by  wa}'  of  advancement,  and  refused  to  bring  it 
into  hotchpot,  he  was  not  permitted  to  amend  his  answer  as  to  the 
admission,  altliough  he  swore  that  he  made  it  under  a  mistake  as  to  the 
law  of  the  case.^ 

The  Court  will  also  refuse  to  permit  an  amendment  of  an  answer, 
after  an  indictment  for  perjury  preferred  or  threatened,  even  though  it 

*  White  V.  Godbold,  1  Mad.  209;  Peacock  manded  the  cause  for  the  purpose  of  havinjj 

V.  Duke  of  Bedford,  1  V.  &  B.  186;  Thatcher  the  pleadinjjs  amended,  and  for  further  pro- 

V.  Lambert,  5  Hare,  228.  ceedings,  and  extended  the  right  to  surcharge 

6  Attorney-General  v.  Corporation  of  and  falsify  the  account  to  both  parties,  pro- 
Worcester,  2  Phil.  3;  1  C.  P.  Coop.  t.  Cott.  vided  the  defendant's  amended  pleadings 
18.  should  warrant  such  extension,  it  was  held 

6  Patterson  ©.Slaughter,  Amb.  292;  Wells  that  the  defendant  could  amend  his  answer 

r.  AVood,  10   Ves.    40i;  and  see  remarks  ou  so  as  to  surcharge  and  falsify  in  respect  to 

Patterson  r.  Slaughter,  in  Fulton  v.  Giimore,  matters  known  to  him  at  the  time  of  filing 

1  I'liil.  528;  Tilliughast  v.  Champlin,  4  R.  I.  his  original  answer.    Williams  v.  The  Savage 

128.  .  Manuf.  Co.,  3  Md.  Ch.  Dec.  418. 

''  Chute  V.  Lady  Dacre,  1  Eq.  Ca.  Ab.  29,  ^  Dagly  v.  Crump,  ib.  35;  and  see  Cooper 

pi.  4.    Especially  where  the  answer  has  not  v.  Uttoxeter  Burial  Board,  1  IL  &  M.  680; 

been   sworn    to.      Ta^'lor  v.    Dodd,   5    Ind.  Hughes  v.  Bloomer,  9  Paige,  269. 
(Porter)  240.  8  Branch  v.  Dawson,  9  Geo.  592. 

1  Alpha  V.  Payman,  1  Dick.  33.    So  where  *  Rawlins  v.  Powel,  1  P.  Wms.  298;  see, 

an  order,  granting  to  the  jilaintiff  the  right  however,  Brown  v.  Lake,  1  De  G.  &  S.  144 
U)   surcharge   and    falsify   an   account,   was  *  Pearce  y.  Grove,  Amb.  65;  3  Atk.  522. 

appealed  from,  and  the  Appellate  Court  re- 
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consider  it  to  be  clear  that  the  defendant  did  not  intend  to  perjure  him- 
self, and  had  no  interest  in  so  doing." 

From  the  above  cases  it  appears,  tliat  it  was  former!}'  the  general 
practice  of  the  Court,  if  it  saw  a  sullieient  ground  for  so  d(jing,  to  p(-r- 
mit  the  defendant  to  amend  his  answer.  Lord  Thurlow,  howc-ver, 
as  it  seems,  introduced  a  better  course  in  cases  of  mistake  :  *  not  •7H0 
taking  the  answer  off  the  file,  but  permitting  a  sort  of  supple- 
mental answer  to  be  filed,  and  by  that  course  leaving  to  the  parties  the 
effect  of  what  has  been  sworn  before,  with  the  exi)lanation  given  by  the 
supplemental  answer.^ 

This  practice  has  been  since  adopted,  in  all  cases  in  which  it  is 
wished  to  correct  a  mistake  in  an  answer  as  to  a  matter  of  fact ;  "^  and 
it  is  not  confined  to  cases  of  mistake  only,  but  has  been  extended  to 
other  analogous  cases :  as  where  a  defendant,  at  the  time  of  putting  in 
his  original  answer,  was  ignorant  of  a  particular  circumstance,  he  has 
been  permitted  to  introduce  that  circumstance  by  supplemental  answer,' 
even  though  the  information  was  obtained  by  a  violation  of  professional 
confidence.^  And  where  a  defendant  had  wished  to  state  a  fact  in  his 
original  answer,  but  had  been  induced  to  leave  it  out  by  the  mistaken 
advice  of  his  solicitor,  he  was  allowed  to  state  it  by  supplemental 
answer.*  Again,  where,  subsequently  to  the  filing  of  the  answer, 
events  had  occurred  which  the  defendant  was  advised  ought,  for  the 
purposes  of  his  defence,  to  appear  on  the  record,  he  was  allowed  to  state 
them  by  means  of  a  supplemental  answer.* 

Although  the  Court  will,  in  cases  of  mistake,  or  other  cases  of  that 

6  Earl  Verney  v.  Macnamara,  1  Bro.  C.  of  setting  up  an  important  fact,  wliich  has 

C.  419;   Phelps '<;.  Prothero,  2  De  G.  &  S.  arisen  since  the  lilinf;  of  the  original  answer. 

274.                         .  He  should  tile  a  bill  in  the  nature  of  a  supple- 

i  Per  Lord  Eldon,  in  Bolder  v.  Bank  of  mental  bill.     Taylor  v.  Titus,  2  Edw.  Ch. 

England,  10  Ves.  285;  and  see  Jennings  v.  135. 

Merton  College,  8  Ves.  79;  Wells  v.  Wood,  2  Strange  v.  Collins,  2  V.  &  B.  163,  167; 

10  Ves.  401;  Phelps  v.  Prothero,  2  De  G.  &  Tavlor  y.  Obee,  3  Pri.  83;   Ridley  v.  Obee, 

S.  274;  12  Jur.  733;  see  Bowen  v.  Cross,  4  Wight w.  32;  Swallow  v.  Day,  2  Coll.  133;  9 

John.  Ch.   375;    Vandervere   v.   Reading,   1  Jur.  805;  Bell  r.  Dunmore,  7  Beav.  28.3,  287 ; 

Stockt.  446;  Howe  v.  Russell,  36  Maine,  124;  Cooper  v.  Uttoxeter  Burial  Board,  1  H.  &  M. 

Edwards  p.  M'Leay,  2  V.  &  B.  256.     A  sup-  680;  Mounce  «.  Byars,  11  Geo.  180;  Tillmg- 

plemental  answer,  to  correct  an  error  in  the  hast  v.  Champlin,  4  R.  L  128. 

original  answer,  will  not  be  allowed  except  «  Jackson  t".  Parish,  1  Sim.  505,  509;  Fids- 

with  great  caution,  and  alwavs  on  equitable  well  v.  Bowyer,  7  Sim.  64;  see  Const  v.  Barr, 

terms  as  to  costs  and  furnishing  copies  gratis.  2  j\Ier.  57,  60;  Frankland  v.  Overend,  9  Sim. 

Western  Reserve  Bank  ».  Strvker,  1  Clarke,  365;  Fulton  v.  Gilmore,  8  Beav.  154;  9  Jur. 

380.    When  a  supplemental  answer  is  put  in,  1;  1  Phil.  522,  528;  Chadwick  v.  Turner   34 

the  old  answer  must  remain  on  file  as  it  was  L.  J.  Ch.  62,  M.  R.;    Talmage  «•/<•".   » 

originally  put  in.    Murdock's  Case,  2  Bland,  Paige,  410;  Suydam  v.  Truesdale,  6  McLean, 

261;    Western  Reserve  Bank  v.   Strvker,  1  459. 

Clarke,  380.  An  application  will  not  be  en-  •*  Raincock  v.  Young,  16  Sim.  122. 
tertained  to  file  a  supplemental  answer  to  ^  Nail  ».  Punter,  4  Sim.  474.  483;  [Bur- 
chance  the  whole  ground  of  defence  set  up  in  gin  i>.  Giberson,  8  C.  E.  Green,  403.  Or  wliere 
the  first  answer.  Murdock's  Case,  2  Bland,  by  oversight  of  the  solicitor  the  fact  was 
201;  Western  Reserve  Bank  v.  Strvker,  1  omitted  from  the  answer.  Arnaud  ».  Grigg, 
Clarke,  380.     The  defendant  will  not  be  al-  2  Stew.  Eq.  1.] 

lowed  to  amend  his  answer  after  tlie  opinion  «  Stamps  v.  Birmingham  &  Stour  Valley 

of  the  Court,  and  the  testimony  have  indi-  Railway  Company,  2  Ihil.  6.3   6-7;  Anon., 

cated  in  what  respect  it  mav  be  modified  so  Hopk.   27;    Smith   r.   Smith,  4   1  aigc,   1J2; 

as  to  effect  his  purpose.     Collowav  v.  Dob-  [Southall  v.  British  Mut.  Life  Ass.  Co.,  J8 

son,  1  Brock.  1 19.    A  defendant  is  not  allowed  L.  J.  Ch.  711.     See  antt,  409,  n.  4.J 
to  file  a  supplemental  answer  for  the  purpose 
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description,  permit  a  defendant  to  correct  his  answer  by  supplemental 
answer,  it  always  does  so  with  great  difficulty,  where  an  addition 
*781  is  to  be  put  upon  the  record  prejudicial  to  the  plaintiff,^  *  though 
it  will  be  inclined  to  3-ield  to  the  application,  if  the  object  is  to 
remove  out  of  the  plaintiff's  way  the  effect  of  a  denial,  or  to  give  him 
the  benefit  of  a  material  admission.^  Therefore,  where  the  application 
was  made  for  the  purpose  of  enabling  the  defendant  to  raise  the  Stat- 
ute of  Limitations  as  a  defence,  leave  to  file  a  supplemental  answer  was 
refused ;  ^  and  where  the  defendant  had,  by  his  original  answer  to  a 
bill  for  the  specific  performance  of  a  contract,  admitted  that  he  took 
possession  of  the  whole  property  in  pursuance  of  the  contract,  but 
afterwards  applied  for  leave  to  put  in  a  supplemental  answer  to  limit 
the  admission  to  part  of  the  premises  only,  upon  affidavits  of  mistake, 
the  motion  was  refused :  unless  the  defendant  would  state  upon  oath, 
that  when  he  swore  to  the  original  answer,  he  meant  to  swear  in  the 
sense  in  which  he,  by  the  application,  desired  to  be  permitted  to  swear 
to  it. 8 

An  application  for  leave  to  file  a  supplemental  answer  is  made  upon 
motion  or  b}'  summons.*  The  summons  or  notice  of  motion  must  be 
served  on  the  plaintiff,  and  must  specif}-  the  facts  intended  to  be  stated 
in  the  proposed  supplemental  answer,  and  be  supported  by  affidavit 
verifying  the  truth  of  the  jDroposed  supplemental  answer,  specifically 
stating  the  facts  intended  to  be  placed  on  the  record,^  and  showing  a 
sufficient  reason  why  they  were  not  introduced  into  the  original  answer.® 
The  defendant  must  also,  it  seems,  produce  a  full  copy  of  the  intended 
supplemental  answer,''  for  the  inspection  of  the  plaintiff.^ 

'  Where  the  purpose  of  the  amendment  is  ant  will  not  be  allowed  to  file  a  supplemental 

not  to  correct  any  mistake  or  misstatement  in  answer  contradicting  the   statements  in  the 

the  original  answer,   but  to  set  up  substan-  first  answer.    Greenwood  v.  Atkinson,  4  Sim. 

tially  a  new  ground  of  defence  at  the  hearing,  61;  see  Thomas  v.  Visitors  of  Frederick  Co. 

it  will  not  be  permitted.     Campion  v.  Kille,  School,  7  (iill  &  J.  389. 

1  McCarter  (N.  J.),  229,  2-i2.     [Or  an  uncon-  4  t'or  forms  of  notice  of  motion  and  sum- 

scientious  defence,  as  that  the  plaintiff,  a  cor-  mons,  see  V^ol.  III.;  for  order  or  summons, 

poration,  was  acting  ultra  vires  in  making  the  see  Bovill  v.  Clark,  V.  C.  W.,  at  Chambers, 

contract  sued  on.    Third  Avenue  Sav.  Bk.  v.  2-3  Nov.,  1865,  Reg.  Lib.  A.  2221;   and  see 

Dimock,  9  C.  E.  Green,  26.]  Seton,  45.     It  seems,  however,  from  Churton 

1  Edwards  v.  M'Leay,  2  V.  &  B.  256.  v.  Frewen,  L.  R.  1  Eq.  238,  V.  C  K.,  that 
Lord  Eldon  in  this  case,  as  well  as  in  Strange  the  application  should  be  made  by  motion 
V.  Collins,  ib.  166,  appears  to  have  been  of  only. 

opinion,  that  a  supplemental   answer   ought  ^  Curling  v.  Marquis  Townshend,  19  Ves. 

not  to  have  any  effect  upon  an  indictment  for  628,   631;    Smith  v.   Hartley,   5    Beav.   432; 

perjury  upon  the  original  answer;   but  see  Haslar  v.  Hollis,  2  Beav.  236;  Fulton  ?'.  (Jil- 

King  V.  Carr,   1  Sid.  418;    2  Keb.  516;  see  more,  8  Beav.   154;   9  Jur.  1;  1  Phil.  522, 

Phelps   V.   Prothero,   2    De  G.   &   Sm.  278;  527;    9  Jur.  265.     Where  the  application  is 

Swallow    1'.  Day,   2   Coll.   133;    Hughes   v.  founded  on  documentary  evidence,  it  must  be 

Bloomer,  7  Paige,  269.  produced.     Churton  v.  Frewen,   L.  R.  1  Eq. 

2  Percival  v.  Caney,  14  Jur.  473.  V.  C.  K.  238,  V.  C.  K. 

B.;    [Stull  V.  Goode,  10  Heisk.  58;  Cock  v.  6  Tennant  v.  Wilsmore,  2  Anst. -362 ;  Scott 

Evans,  9  Yerg.  287.     Especially  after  a  de-  v.  Carter,  1  Y.  &  J.  452 ;  Podmore  v.  Skip- 

cree  for  an  account.    McRea  tJ.  David,  7  Rich.  with,   2  Sim.  565;    Smallwood  v.  Lewin,  2 

Eq.  375.     So,  when  the  object  was  to  set  up  Beasley  (N.  J.),   123;    Smith  v.  Babcock,  3 

the  defence  of  the  statute  of  frauds.     Cook  «.  Sumner,    585;    Vandervere    v.    Reading,    1 

Bee,  2  Tonn.  Ch.  344.]  Stockt.  (N.  J.)  446. 

3  Livosey  v.  Wilson,  1  V.  &  B.  149;  see  ^  Bell  v.  Dunmore,  7  Beav.  283;  Fulton  v. 
also  Greenwood  v.  Atkinson,  4  Sim.  54,  64;  Gilmore,  ubi  sup. 

MurdockV  Case,  2  Bland,  461;  Vandervcre  *  Fulton  u.  Giliaove,  ubi  sup. 

V.  Reading,  1  Stockt.  (N.  J.)  446.    A  defend- 
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In  making  an  application  for  leave  to  file  a  8upi)leracntal  answer, 
the  defendant  must  also  make  a  case,  showing  that  justice  recjuirea 
that  he  should  be  permitted  to  alter  the  defence  uheady  on  record ; 
and  even  where  a  defendant  applied  for  leave  to  file  a  supple- 
mental answer  for  the  purpose  of  making  an  admission  in 
*  favor  of  the  plaintilf,  upon  an  allidavit  that,  from  certain  cir-  *782 
cumstances  which  had  since  occurred,  he  was  satisfied  he  ought 
to  have  admitted  a  fact  which  he  had  denied,^  Lord  Eldon  held,  that 
the  aflSdavit  ought  to  have  stated  that,  at  the  time  of  putting  in  the 
answer,  the  defendant  did  not  know  the  circumstances  upon  which  he 
made  the  application,  or  any  other  circumstances  upon  which  he  ought 
to  have  stated  the  fact  otherwise.^ 

Where  a  defendant  has  obtained  permission  to  file  a  supplemental 
answer,  for  the  purpose  of  correcting  a  mistake  in  his  original  answer, 
he  must  confine  his  supplemental  answer  strictly  to  the  correction  of 
the  mistake  sworn  to.  If  he  goes  beyond  that,  and  makes  any  other 
alteration  in  the  case  than  what  arises  from  the  correction  of  such  mis- 
take, his  supplemental  answer  will  be  taken  off  the  file."^ 

Where  a  defendant  has,  at  the  time  of  putting  in  his  oi-iginal  answer, 
mistaken  facts,  he  cannot  contravene  his  own  admission  in  any  other 
way  than  by  moving  to  correct  his  answer,  either  by  amendment  or  sup- 
plemental answer.     He  cannot  do  so  by  filing  a  cross-bill.* 

There  appears  to  be  no  particular  limit  to  the  time  within  which  an 
application  for  leave  to  file  a  supplemental  answer,  to  correct  a  mistake 
in  an  original  answer,  will  be  complied  with :  provided  the  cause  is  in 
such  a  state  that  the  plaintiff  may  be  placed  in  the  same  situation  that 
he  would  have  been  in,  had  the  answer  been  correct  at  first.^  Accord- 
ingly, we  find  several  instances  in  the  books  in  which  such  applications 
have  been  granted  after  replication,^  and  even  after  the  cause  has  been 
set  down,  and  iu  the  paper  for  hearing.''  Where,  however,  the  plaintiff 
cannot  be  placed  in  the  same  situation  that  he  would  have  been  in,  had 
the  defence  been  stated  on  the  record  in  due  time,  the  Court  will  not 
permit  a  supplemental  answer  to  be  filed.  Therefore,  where,  after  the 
cause  had  been  set  down  for  hearing,  an  application  was  made  for  leave 

1  The  motion  for  leave  to  file  a  supple-  .  extent  of  infringement,  and  was  refused. 
mental    answer   must   be  accompanied  with       Rup:gles  v.  Eddy,  11  Blatchf.  .524.] 

an  atlidavit.     Thomas  v.  Doub,  1  Md.  252;  «  Jackson    v.    Parish,    1    Sim.   505,    509; 

McKim  V.  Thompson,  1  Bland,  150.  Eaincock  v.  Young,  IG  Sim.  122;  Parsons  v. 

2  Wells  V.  Wood,  10  Ves.  401.  Hardy,  21  L.  J.  Ch.  400,  V.  C.  T. 

3  Strange  v.  Collins,  2  V.  &  B.  16-3,  167.  '^  Fulton  v.  Gilmore,  8  Bcav.  154,  158;  9 

4  Berkley  v.  Rvder,  2  Ves.  S.  53-3,  537;  Jur.  1;  1  Phil.  522,  525.  530;  9  J>ir-  265; 
Graham  v.  tankersley,  15  Ala.  634.  Chadwick  v.  Turner,  34  L.  J.  Ch.  62   M.  K.; 

5  Martin  v.  Atkinson,  5  Geo.  390.  [But  [Arnaud  v.  Grigg,  2  Stew.  Lq.  1;  1  odmore 
an  application  to  amend  a  sworn  answer  v.  Skipwith,  2  Sim.  56.^.  But  an  amendment 
made  more  than  two  years  after  the  discovery  to  a  sworn  answer  by  the  addition  of  material 
of  the  alleged  mistake  and  filing  of  the  an-  facts  known  to  the  defendant  at  the  time  the 
swer,  without  excuse  for  the  delay,  was  re-  original  answer  was  sworn  to,  was  not  per- 
fused. Wilson  V.  Wintermute,  12  C.'E.  Green,  mitted  on  final  hearing.  Jlarsh  v.  Mitchell, 
63.  And  see  where  the  application  was  to  11  C.  E.  Green,  497.  hor.  a  fortiuri,  after 
amend  after  the  hearing  in  a  patent  case,  with  an  agreement  to  try  at  a  fixed  time,  on  th« 
a  view  to  contest  the  question  of  infringe-  existing  pleadings,  luriuau  v.  Ldwards,  i 
meut  before  the  Master,  or,  at  any  rate,  the  Teun.  Ch.  365.J 
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tx)  file  a  supplemental  answer,  which  set  up  a  totally  new  defence,  while 
it  admitted  the  facts  as  stated  in  the  original  answer  to  be  true,  the 
Court  refused  the  motion  with  costs.* 

But  although  the  rule  of  practice  now  is,  that,  in  cases  of  mistake  in  the 

statement  or  admissions  in  an  answer,  or  in  analogous  cases,  the 
*783     defendant  will  not  be  permitted  to  amend  his  answer,  *  but  must 

apply  for  leave  to  file  a  supplemental  answer,  for  the  purpose  of 
correcting  the  mistake,  the  old  course  of  amending  the  answer  may  still 
be  pursued  in  cases  of  error  or  mistake  in  matters  of  form.  Thus,  in 
White  V.  Godhold^  where  the  title  of  an  answer  was  defective,  a  motion 
by  the  defendant  to  take  it  off  the  file  and  amend  and  reswear  it,  was 
granted ;  and  so,  where,  in  the  title  of  an  answer,  the  name  of  the 
plaintiff  was  mistaken,  a  similar  order  was  made.^  The  addition  of  the 
name  of  a  part}^  omitted  in  the  title  has  also  been  permitted.^  Where, 
however,  an  answer  had  been  prepared  for  certain  defendants,  but  onl}^ 
sworn  to  by  some  of  them,  it  was  directed  to  be  received  as  the  answer 
of  those  who  had  sworn  it,  without  striking  out  the  names  of  those  who 
had  not.^  A  defendant  has,  also,  been  permitted  to  add  the  schedules 
referred  to  in  his  answer,  where  they  had  been  accidentalh'  omitted  ;  ^ 
and  in  several  cases,  where  verbal  inaccuracies  have  crept  into  answers, 
they  have  been  ordered,  at  the  hearing,  to  be  struck  out.^  In  like 
manner,  where,  in  filing  an  answer,  one  skin  had,  by  accident,  been 
omitted,  leave  was  given  to  the  defendant  to  take  it  off  the  file,  for  the 
purpose  of  rectifying  the  omission,  upon  condition,  however,  of  his  re- 
swearing it  immediately.''  A  similar  order  was  made,  in  a  case  where 
the  defendant  had  omitted  to  sign  some  of  the  skins  ;  ®  and,  in  general, 
the  Court  will  not  permit  such  amendments  as  those  above  mentioned, 
without  making  it  part  of  the  order  that  the  answer  shall  be  resworn, 
or,  in  case  of  a  peer,  again  attested  upon  honor. ^  The  Court  has  also 
permitted  an  answer  to  be  amended,  by  adding  to  the  record  the  name 
of  the  counsel  who  signed  the  draft.  ^° 

An  order  to  amend  an  answer  must  state  the  particular  amendment 
to  be  made  ;  and  may,  by  consent,  be  obtained  on  petition,  as  of  course, 
at  the  Rolls."     If  the  plaintiff  will  not  consent,  it  seems  that  a  special 

8  Macdougal  v.  Purrier,  4  Russ.  486;  see  6  Brvan  v.  Truman,  1  Fowl.  Ex.  Pr.  389. 

Small  wood  v.  Lewin,  2  Beasley  (N.  J.),  123.  6  YX\\«,  v.  Saul,  1  Anst.  332,  338,  341 ;  and 

1  1  Mad.  269;  the  order  was,  however,  see  Jesus  College  v.  Gibbs,  1  Y.  &  C.  Ex. 
made  by  consent  in  this  case.  145,  162. 

2  Peacock  v.  Duke  of  Bedford,  1  V.  &  B.  "  Browning  v.  Sloman,  6  Law  J.  N.  S. 
186;  Woodger  v.  Crumpton,  1  Fowl.  Ex.  Pr.  Ex.  Eq.  48;  1  Jur.  58. 

388;  Lloyd  v.  Mytton,  ih.  389;  Keen  v.  Stan-  8  Lord  Moncaster  v.  Braithwaite,  1  You. 

ley,  ibid. ;  Kabbeth  v.  Squire,  10  Hare  Ap.  3 ;  382. 

but  see  Fry  v.  Mantell,  4  Beav.  485;  S.  C.  9  Peacock  t?.  Duke  of  Bedford,  1  V.  &  B. 

nom.  Fry  v.  Martel,  5  Jur.  1194;  [Attorney-  186. 

General"  u.  Wcvcester,  2  Phil.  3;  1  Cooper  t.  i"  Harrison  v.  Delmont,  1  Pri.  108;  White- 

Cott.  18.]  head  v.  Cunliffe,  2  Y.  &  C.  Ex.  3;  ante,  p. 

8  Wright  p.  Campbell,  1  Fowl.  Ex.  Pr.  733. 

389.  11  Braithwaite's  Pr.  312;  and  see  Wvatt's 

4  Done  V.  Read,  2  V.  &  B.  310;  and  see  P.  R.  19;  Hiude,  206.    For  form  of  petition, 

La-ous   v.  Read,    Braithwaite's   Pr.  51;    see  see  Vol.  IIL 
also  ante,  p.  733. 
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application  must  be  made  l)y  the  Court,  on   motion,  ol"  which  notice 
must  be  given,  specifying  the  proposed  amonchnent.^'^ 

*  The  amendment  will  be  made  b}^  the  Clerk  of  Records  and  *7K 4 
Writs,  on  the  draft  of  the  answer,  as  amended  and  signed  by 
counsel,  together  with  the  order  to  amend,  being  left  witii  him  for  th:it 
purpose.  Any  oHieial  printed  copies  of  the  answer  which  may  hu\<; 
been  taken  should  also  be  left,  in  order  that  they  may  be  altered,  so  as 
to  agree  with  the  amended  answer.^ 

A  supplemental  answer  cannot  be  excepted  to  without  leave  ;  so  that, 
for  the  purpose  of  determining  the  time  at  which  the  defendant  may 
move  to  dismiss  the  bill,  a  supplemental  answer  is  to  be  deemed,  prima 
facie,  sullicient  when  it  is  filed. ^ 


Section  VII.  —  Taking  Answers  off  the  File. 

If  an}-  irregularity  has  occnrred,  either  in  the  frame  or  form  of  an 
answer,  or  in  the  taking  or  filing  of  it,  the  plaintiff  may  take  advantage 
of  such  irregularit}^,  by  moving  to  take  the  answer  off  the  file.^  In- 
stances in  which  such  motions  ma}'  be  made  have  been  before  pointed 
out.*  If,  however,  the  plaintiff  intends  to  apply  to  the  Court  to  take 
an  answer  off  the  file  for  irregularity,  he  must  do  so  before  he  accepts 
the  answer :    otherwise,  he  will   have  waived   his   right   to   make  the 


12  Attorncv-General  v.  Corporation  of  Wor- 
cester, 2  I'lul.  3;  1  C.  P.  Coop.  t.  Cott.  18. 
For  form  of  notice,  see  Vol.  III. 

1  Braithwaite's  Pr.  312. 

2  Barnes  v.  Tweddle,  10  Sim.  481,  483. 

8  See  Littlejohn  v.  Miinn,  3  Paige,  280; 
Supervisors,  &c.  v.  Mississippi,  &c.  U.  R. 
Co.,  21  111.  338;  Spivey  v.  Frazee,  7  Ind.  G61 ; 
McLure  v.  Colclough,  17  Ala.  89.  An  an.swer, 
taken  by  commission,  will  be  taken  off  the 
file,  if  the  jurat  does  not  state  where  it  was 
sworn.  Henry  o.  Costello,  1  Hogan,  130. 
The  answer  of  a  foreigner,  who  does  not  un- 
derstand English,  must  be  sworn  in  the  lan- 
guage he  speaks,  and  be  filed  with  an  English 
translation  ;  and  if  he  files  an  answer  in  Eng-' 
lish  only,  it  will  be  taken  off  the  file.  Hayes 
V.  Lequin,  1  Hogan,  274.  But  a  mistake  in 
the  English  translation  of  an  answer  is  no 
ground  "for  taking  it  off  the  file.  Ibid.  An 
answer  was  taken  off  the  file  fur  irregularity, 
one  skin  only  out  of  six  skins  having  been 
signed  by  the  defendant.  Lord  Moncaster  v. 
Braithwaite,  1  You.  382;  Carter  v.  Bosanouet, 
13  Price,  604;  Bailey  v.  Forbes,  M'Clel.  &  Y. 
4G2.  So  where  the  answer  has  not  been 
signed  at  all.  Denison  v.  Bassford,  7  Paige, 
370.  A  bill  amended  without  leave  was  or- 
dered to  be  taken  off  the  file.  Thomas  v. 
Frederick  Co.  School,  7  Gill  &  J.  301).  If 
the  plaintiff  waives  an  answer  on  oath,  he 
cannot  apply  to  luive  it  taken  off  the  files  on 
the  ground  that  the  defendant  knows  it  to  be 


wholly  untrue.  Denison  v.  Bassford,  7  Paige, 
370.  In  a  suit  against  husband  and  wife,  the 
filing  of  a  separate  answer  by  the  husband, 
was  held  irregular,  and  no  act  of  waiver  on 
the  part  of  the  plaintiff  appearing,  the  Court 
held  that  it  must  be  taken  off  the  tile.  Leavitt 
V.  Cruger,  vt  ux.  1  Paige,  422;  Collard  v. 
Smith,  2  Beasley  (N.  J.),  43  ;  ante,  754,  note. 
For  other  cases  where  an  answer  will  be  tiikeu 
from  the  files,  see  Perinc  v.  Swaine,  1  John. 
Ch.  24;  Trumbull  v.  Gibbons.  Halst.  Dig. 
172;  Nesbitt  v.  Dellam,  7  Gill  &  J.  4'J4; 
Fulton  Blink  v.  Beach,  G  Wend.  3G;  New 
York  Chem.  Co.  v.  Flowers,  6  Paige,  C54. 
An  api)lication  to  take  an  answer  oft'  the  file, 
in  order  to  prosecute  for  perjury,  is  made  to 
the  discretion  of  the  Court,  and  will  not  l)e 
granted  unless  some  ground  is  laid  to  enable 
the  Court  to  judge  of  the  propriety  of  such  a 
proceeding.  Dalv  v.  Toole,  1  Irish  F>q.  344; 
S.  C.  2  Dru.  &  Wal.  5!)'J.  The  Court  will 
not  allow  an  answer  to  be  taken  off  the  tile 
for  this  purpose,  if  it  apy)ear,  that  the  alli'ged 
perjury  is  in  a  part  wholly  innnaterial  to  the 
merits  of  the  case.  M'Gowan  r.  Hall.  Hay e.«, 
17;  see  Napier  v.  Napier,  1  Irish  Eq.  414; 
S.  C.  2  Dru.  &  Wal.  G()4. 

4  Ante,  pp.  731,  733,  748,  753,  771;  and 
see  Frv  v.  Mantell,  4  Boav.  48.');  S.  C.  nam. 
Frv  f.'Martd,  5  Jur.  1194;  Kaistrick  v.  Els- 
woVth,  12  Jur.  782,  V.  C.  K.  15.;  Liverpool 
V.  Chippendall,  14  Jur.  301,  V.  C.  E. 
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*785  application  ;  ^  unless  in  the  case  of  an  irrogularitj'  *  in  the  jurat, 
or  of  an  omission  of  the  oath  or  attestation  of  honor  of  the  de- 
fendant, without  an  order  to  warrant  such  omission  :  in  which  cases,  as 
we  have  seen,  there  must  be  an  express  waiver  of  the  irregularit}-.^ 

The  Court  has  sometimes  also,  as  before  stated,^  allowed  an  answer 
to  be  taken  off  the  file  on  an  application  on  the  part  of  the  defendant, 
for  the  purpose  of  enabling  him  to  correct  a  mistake  in  its  form  ;  but  it 
does  so  onl3',  as  we  have  seen,  upon  condition  that  the  defendant  sliall 
immediately  cause  the  correction  to  be  made,  and  reswear  and  file  the 
answer ;  and  it  will  never  make  such  an  order  where  the  plaintiff  can 
be  at  all  prejudiced  bj'  it. 

Where  an  answer  is  evident^,  on  the  face  of  it,  evasive,  the  Court 
will  order  it  to  be  taken  off  the, file,  and  not  leave  the  plaintiff  to  his 
remed}^  by  exceptions.^ 

The  application  to  take  an  evasive  answer  off  the  file  is  made  by  mo- 
tion, of  which  notice  must  be  given  to  the  defendant.^  The  defendant 
will  be  ordered  to  pay  the  costs  of  the  motion,  and  the  costs  of  an 
office  copy  of  the  document  filed  as  the  answer,  and  all  other  costs 
properly  incurred  by  the  plaintiff  in  consequence  of  the  filing  of  the 
evasive  answer.®  The  plaintiff  cannot  apply  to  take  the  answer  off  the 
file  after  he  has  excepted  to  it  for  insufficiency.^ 

Lastly,  it  may  be  here  observed,  that  the  Court  will,  upon  the  con- 
sent of  all  parties,  order  pleadings,  affidavits,  and  other  documents  to 
be  taken  off  the  file,  where  they  contain  matter  which  is  scandalous,  or 
which  it  is  desirable  should  not  remain  recorded.'' 

5  Taking  an  office  copy  of  the  answer,  — it  will  be  considered  as  no  answer,  and  the 
does  not  seem  to  be  an  acceptance  for  this  Court  will  order  it  to  be  taken  from  the  file, 
purpose.  Fry  v.  Mantell,  ubt  sup. ;  and  see  If,  on  the  other  hand,  it  be  an  answer,  how- 
Woodward  I'.Twinaine,  9  Sim.  .301;  Attorney-  ever  defective,  the  plaintiff  must  either  file 
General  v.  Shield,  11  Beav.  441,  445;  1-3  Jur.  exceptions  or  a  replication,  or  set  down  the 
3.30.  [In  pleading,  a  positive  step  on  the  cause  for  hearing  upon  bill  and  answer, 
basis  of  the  regularity  of  a  previous  pleading,  Travers  v.  Ross,  1  McCarter  (N.  J.),  2.54; 
waives  any  irregula'rity  therein.  Steele  v.  [Squier  v.  Shaw,  9  C.  E.  Green,  74 ;]  see  Fi- 
Plomer,  2  "Phil.  780;  Fulton  Bank  v.  Beach,  nancial  Corporation  v.  Bristol  &  North  Som- 
2  Paige,  307;  S.  C.  6  Wend.  36;  Seifreid  v.  erset  Railway  Co.,  L.  R.  3  Eq.  422. 
People's  Bank,  2  Tenn.  Ch.  17;  S.  C.  1  Baxt.  *  For  form  of  notice,  see  Vol.  III. 
200.]  5  Read  v.  Barton,  3  K.  &  J.  166;  3  Jur. 

1  ^wfep.  748;  see  Trumbull?;.  Gibbons,  N.  S.263;  Financial  Corporation  v.  Bristol 
1  Halst.  Dig.  172;  Nesbitt  v.  Dellam,  7  Gill  &  North  Somerset  Railway  Co.,  L.  R.  3  Eq. 
&  J.  494;  Scott  v.  Allett,  1  Hogan,  375.  422. 

2  Ante,  p.  732.  6  Glassingtonc.  Thwaites,  2Russ.  458,  462; 

3  Lynch  v.  Lecesne,  1  Hare,  626,  631;  7  Seaton  v.  Grant,  L.  R.  2  Ch.  Ap.  459. 

Jur.   35;  Read  v.  Barton,  3  K.  &  J.  166;  3  ''  Tremaine   v.   Tremaine,    1    Vern.    1S9; 

Jur.  N.  S.  263;    see  also  Tomkin  v.    Leth-  Walton  v.  Broadbent,  3  Hare,  334;  Jewin  v. 

bridge,  9  Ves.   179;  Smith  «.  Serle,  14  Ves.  Tavlor,   6   Beav.   120;  Clifton  v.   Bentall,   9 

415;  Brooks  ».  Purton,  1  Y.  &  C.  C.  C.   278;  Beav.  105;  Barritt  j;.  Tidswell,  7  AV.  R.  85,  V. 

see  contra.   Marsh  v.  Hunter,   3   Mad.  437;  C.  K. ;  Makepeace  v.  Romieux,  8  W.  R.  687, 

White  V.  Howard,  2  De  G.  &  S.  223.     If  an  V.  C.  K.;  see  also  Goddard  v.  Parr,  24  L.  J. 

answer  is  so  evasive  that  it  is  obviously  a  Ch.  783,  V.  C.   K.;  Kernick  v.  Kurnick.  12 

mere  delusion,— if  there  is  no  answer  to  any  W.  R.  335,  V.  C.  W.;  [Seaton  v.  Grant,  L. 

of  the  material  facts  stated  in  the  bill,  and  R.  2  Ch.  Ap.  459.] 
no  reason  assigned  for  not  answering  them, 
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*  Section  VIII.  —  From  what  Time  Ansxoer  deemed  sufficient.    'TSG 

The  answer  of  a  defendant  is,  generally,  treated  as  being  suflicicnt 
until  it  is  found  to  be  insuflicicnt ;  ^  and  it  will  be  deemed  to  be  sulll- 
cient,  — 

1.  Where  no  exceptions  for  insuflicienc}'  are  filed  thereto,  within  six 
weeks  after  the  filing  of  such  answer.-^ 

2.  Where,  exceptions  being  filed,  the  plaintiff  does  not  set  them  down 
for  hearing  within  fourteen  days  after  the  filing  thereof.^ 

3.  Where,  within  fourteen  days  alter  the  filing  of  a  further  answer, 
the  plaintiff  docs  not  set  down  the  old  exceptions.'' 

We  have  before  seen,  that  the  vacations  are  not  reckoned  in  the 
computation  of  the  time  allowed  for  filing  or  setting  down  exceptions, 
in  cases  where  the  time  is  not  limited  by  notice  given  by  the  defendant 
in  a  case  of  election  ;  ^  so  that,  in  computing  the  above-mentioned  pe- 
riods, the  vacations  are  not  included. 

Where,  upon  the  hearing  of  exceptions,  the  answer  is  held  sufflcient, 
it  will  be  deemed  to  be  so  from  the  date  of  the  order  made  on  the  hear- 
ing :  and  where  the  defendant  submits  to  answer  without  an  order  from 
the  Court,  the  answer  will  be  deemed  insufficient  from  the  date  of  the 

submission,® 

It  is  important  to  fix  with  precision  when  an  answer  is  to  be  deemed 
sufl3cient,  because  as  we  shall  see  hereafter,  in  treating  of  motions  to 
dismiss,''  the  date  of  the  sufllciency  of  the  answer  constitutes  the  point 
of  time  from  which  is  to  be  reckoned  the  period,  at  the  expiration  of 
which  a  motion  to  dismiss  the  bill  for  want  of  prosecution  may  be 
made.* 

1  Sibbald  v.  Lowrie,  2  K.   &  J.  277,  n.;  *  Ord.  XVI.  16. 

Lafone   v.  Falkland   Islands   Company,   ih.  6  Ord.  XXXVII.  13(2);  XLII.  6;  ante, 

277.  P-  708- 

2  See  61st   Equity    Rule   of  the  United  e  Qrd.  XVI.  18. 
States  Courts,  and  the  17th  of  the  Rules  of  ">  See;?os<,  p.  801  ct  seq. 

Practice  in  Chancery  in  Massachusetts ;  ante,  8  For  the  manner  of  computmg  the  several 

p.  765,  note.  "  periods,  see  ante,  p.  78G. 

8  See  63d  Equity  Rule  of  the  United  States 
Courts. 
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♦787  *  CHAPTER   XVIII. 

THE   JOINDER    OF    SEVERAL   DEFENCES. 

All  or  any  of  the  several  modes  of  defence  before  enumerated  may 
be  joined  in  the  defence  to  a  bill  -J  thus,  a  defendant  may  demur  to 
one  part  of  the  bill,  plead  to  another,  answer  to  another,  and  disclaim 
as  to  another.^  A  defendant  may  also,  as  we  have  seen,  put  in  sepa- 
rate and  distinct  demurrers,  to  separate  and  distinct  parts  of  the  same 
bill ;  ^  he  may  also  plead  different  matters,  to  separate  parts  of  the 
same  biU.*  When  the  species  of  defence  is  adopted,  the  same  rules 
which  have  been  before  laid  down  with  reference  to  each  mode  of  de- 
fence when  adopted  singly,  must  be  observed  when  the  same  modes  of 
defence  are  resorted  to  collectively.  Lord  Redesdale  lays  it  down,  that 
"  all  these  defences  must  clearly  refer  to  separate  and  distinct  parts  of 
the  bill ;  for  a  defendant  cannot  plead  to  that  part  to  which  he  has 
already  demurred,  neither  can  he  answer  to  any  part  to  which  he  has 
either  demurred  or  pleaded  :  the  demurrer  demanding  the  judgment  of 
the  Court  whether  he  shall  make  any  answer,  and  the  plea,  whether  he 
shall  make  any  other  answer  than  what  is  contained  in  the  plea.  Noi 
can  the  defendant,  by  answer,  claim  what,  by  disclaimer,  he  has  de- 
clared he  has  no  right  to.  A  plea  or  answer  ^  will,  therefore, 
*788     overrule  a  demurrer,^  and  an  answer  a  plea,''  and  *  if  a  dis- 

1  Provided  each  relates  to  a  separate  and  So  in  Maine,  the  defendant  may  have  the 
distinct  part  of  the  bill.  Mitford  Eq.  PL  by  benefit  of  a  plea  by  inserting  its  substance  in 
Jeremv,  106,  319;  Livingston  v.  Storv,  9  his  answer.  Rule  6,  Chancery  Practice;  see 
Peters^  623;  Lube  Eq.  PL  319;  Clark  v.  39th  Equity  Rule  of  the  United  States  Courts; 
Phelps,  6  John.  Ch.  214;  Beauchamp  v.  fl«?e,  pp.  589,  590,  note;  Hartshorn  r.  Eanies, 
Gibbs,  1  Hibb,  481;  Robertson  v.  Binglev,  1  31  Maine,  97;  Smith  v.  Kelley,  56  Maine,  64, 
M'Cord  Ch.  352.                                            "  65  ;  Code  ofTenn.  §  4318. 

2  Ld.  Red.  319;  Rule  10  of  Mass.  Chan-  3  Ante,  p.  584. 
cerv  Practice;  Rule  G,   Maine  Ch.  Practice.  *  Ante,  p.  610. 

By" the  32d  Equitv  Fhile  of  the  United  States  5  gee  Bolton  v.  Gardner,  3  Paige.  273. 

Courts,  the  defendant  mav,  at  any  time  before  6  See  Spofford  v.  Manning,  6   Paige,  383 

the  bill  is  taken  as  confessed,  or  afterwards  Clark  i'.  Piielps,  6  Juhn.  Ch.  214;  Miller  v 

with  the  leave  of  the  Court,  demur  or  plead  Furse,  1  Bailey  Kq.  187;  H.  K.  Chase's  Case, 

to  the  whole  bill,  or  to  part  of  it ;  and  he  may  1  Bland,  217 ;  Souzer  v.  Ue  Meyer,  2  Paige, 

demur  to  part,  plead  to  part,  and  answer  as  574;    Robertson   v.  Bingley,   1   M'CWd  Ch 

to  the  residue.     Or  the  defendant,  in  Massa-  352;  Rule  10  of  the  Keg.  of  Prac.  in  Chanc 

chusetts,  may,  instead  of  filing  a  formal  de-  in  Mass.;  and  23d  Equity  Rule  of  the  United 

murrer  or  plea,  insist  on  any  special  matter  in  States  (Jourts.     [Ante,  534,  n.  1.] 

his  answer,  and  have  the  same  benefit  thereof  •  "^  Bolton  v.  Gardner,  3  Paige,  273;  H.  K. 

as  if  he  had  pleaded  the  same,  or  demurred  to  Chase's   Case,   1   Bland,   217;  Souzer  v.   De 

the  bill.     Rule  14,  Chancery  Practice,  Mass.  Meyer,  2  Paige,  574;  Ferguson  v.  O'Harra, 
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claimcr  and  answer  arc  inconsistent  the  matter  will  be  taken  most 
strongly  against  the  defendant  upon  the  disclaimer."  ^ 

The  strict  application  of  these  principles  has,  as  we  have  seen,  Ijeen 
relaxed  ;  and  now,  no  demurrer  or  plea  will  be  held  bad  and  overruled 
on  argument,  only  because  such  demurrer  or  plea  docs  not  cover  so 
much  of  the  bill  as  it  might  by  law  have  extended  to,  or  only  Ijccaiise 
the  answer  of  the  defendant  extends  to  some  part  of  the  same  matter 
as  is  covered  by  such  demurrer  or  plea.- 

In  all  cases  not  coming  strictly  within  these  rules,  the  principles 
above  quoted  from  Lord  Redesdale  still  apply  ;  and,  in  addition  thereto, 
it  is  to  be  remarked  that,  where  a  defendant  adopts  this  mode  of  de- 
fence, not  only  should  each  defence  in  words  be  applicable  to  the  dis- 
tinct part  of  the  bill  to  which  it  professes  to  apply,  but  that  it  should 
also,  in  substance,  relate  peculiarly  to  that  part  of  the  bill  which  it  pro- 
fesses to  cover ;  so  that  a  defence  in  words  applicable  to  part  of  a  bill 
only,  but  in  realit}'  applicable  to  the  whole  bill,  is  not  good,  and  cannot 
stand,  in  conjunction  with  another  distinct  defence  ai)plicable  and  ap- 
plied to  another  distinct  part  of  the  bill.^  Where,  therefore,  a  defend- 
ant, put  in  a  joint  demurrer  and  plea,  each  of  which  went  to  the  whole 
bill,  the  demurrer  was  overruled ;  *  and  where  a  defendant,  as  to  part 
of  a  bill,  put  in  a  plea  that  there  was  no  outstanding  term,  and  a  de- 
murrer as  to  the  rest  on  the  ground  that  the  plaintiff  had  no  title.  Lord 
Langdale  M.  R.,  although  he  held  the  plea  to  be  good,  was  of  opinion 
that  the  demurrer  being  applicable  to  the  whole  bill,  and  consequently 
to  that  part  of  it  which  was  covered  b}'  the  plea,  was  bad.^ 

When  a  demmrer  is  to  part  only  of  the  bill,  and  is  accompanied  by 
an  answer  or  other  defence  to  the  remainder,  it  should  be  entitled  "  The 
demurrer  of  A.,B.,  the  above-named  defendant,  to  part  of  the  bill,  and 
the  answer  of  the  said  defendant  to  the  remainder  of  the  bUl  of  com- 
plaint of  the  above-named  plaintiff."^  The  same  rule  is  applicable 
to  cases  where  the  defence  is  partly  by  plea,  and  partly  by  answer ; 

1  Peters  C.  C.  493;  Leaycraftv.  Dempsey,  4  2    Tenn.   Ch.    39.    And    if   the   defendant 

Paige,   124;    Stearns  v.  Page,   1  Story,  204.  neglects  to  have    his  demurrer,   thus   tiled, 

In    Maine,    "  demurrers,  pleas,  and  answers  disposed  of  before  the  hearing  on  the  merits, 

will  be  decided  on  their  own  merits,  and  one  he  waives  the  benefit  of  it.    Kyle  ».  Riley,  11 

will  not  be  regarded  as  overruling  another."  Heisk.230.] 

Rule  6  of    Chancery    Practice,    37    Maine,  i  Ld.  Red.  319. 

583.  2  Ord.  XIV.  8,  9;  ante,  pp.  584,  585,  G17. 

By  the  rules  in  Chancery  cases  in  Maine,  These  orders  have  been  adopted  in  the  3Gth 

defendants  may  severally  demur  and  answer  and  37th  Equity  Rules  of  the  Supreme  Court 

to  the  merits  "of  the  bill  at  the  same  time,  of  the  United  States,  January  Term,  1842. 
Smith  V.  Kellcy,  56  Maine,  64,  65.     In  this  8  Crouch  v.  Hickin,  1  Keen,  385,  389. 

case  the  defendants  each  put  in  a  demurrer,  ■*  Lowndes  v.  Garnett  and  Moseley  Gold 

and  at  the  same  time  answered  to  the  whole  ^Mining  Company,  2J.&  H.  282;  8  Jur.   N. 

bill,  and  the  demurrers  were  sustained.     See  S.  694 ;  see  also  Mansell  v.  Feeney,  2  J.  &  H. 

also  Hartshorn  v.  Eanics,  31  Maine,  97.  313. 

[In  Tennessee,  by  the  Code,  §  4319,  the  de-  ^  Crouch  v.  Hickin,  ubi  sup.     His  Lord- 

fendant  may  have  the  benefit  of  a  demurrer,  ship,  however,  allowed  a  demurrer  ore.  ieniis, 

except  for  the  want  of  jurisdiction  of  the  sub-  for  want  of  equity,  to  that   part  of  the  bill 

ject-niatter    or  of    the     person,    by   relying  which  was  not  covered  by  the  plea, 
thereon  in  his  answer;  and,  bv  §  4-320,  either  8  Tomlinson  v.  Swinnerton,  1  Keen,  9,  13; 

party  may  set  the  matters  oi   demurrer  for  Braithwaite's  Pr.  43. 
hearing  at  the  next  term.     Harding  v.  Egin, 
VOL.  I.                     48                    753 
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*789  except  in  those  eases  where  the  answer  is  *  in  support  of  the 
plea ;  for  then,  the  plea  and  answer  form  but  one  defence,  and 
the  title  is  properly  "  The  Plea  and  Answer."  ^ 

Where  a  defence  of  this  nature  has  been  put  in,  the  first  thing  is  to 
dispose  of  the  demurrer,  and  also  of  the  plea,  if  there  is  one  (unless  it 
is  intended  to  admit  that  it  is  a  valid  defence,  if  true),  and  for  this 
purpose,  the  demurrer  and  plea  must  be  set  down  for  argument  in  the 
usual  way.^  The  plaintiff  must,  however,  be  careful  not  to  amend  his 
bill,  or  except  to  the  answer  for  insufficiency,  before  the  demurrer  and 
plea  have  been  disposed  of:  otherwise,  they  will  be  held  sufficient.^ 

If,  upon  the  argument,  the  demm-rer  and  i^lea  are,  or  either  of  them 
is,  overruled,  the  plaintiff  may  deliver  exceptions  for  insufficiency,  ex- 
tending not  onl}'  to  the  answer,  but  to  the  parts  of  the  bill  which  were 
intended  to  be  covered  by  the  demurrer  and  plea ;  but  if  the  demurrer 
and  plea  are,  or  either  of  them  is,  allowed,  the  exceptions  must  not 
extend  to  the  parts  of  the  bill  covered  by  them.*  The  proper  com-se  to 
be  pursued,  where  a  partial  demm-rer  has  been  allowed  to  a  bill,  appears 
to  be,  to  amend  the  bill,  either  b}-  striking  out  the  part  demm-red  to,  or 
by  making  such  alteration  in  the  bill  as  will  obviate  the  gi'ound  of  de- 
mm-rer. Thus,  after  a  partial  demurrer,  ore  tenus,  for  want  of  parties, 
has  been  allowed,  the  bill  may  be  amended  b}^  adding  the  necessary 
parties,  or  stating  them  to  be  out  of  the  jm'isdiction  of  the  Court ;  and 
it  seems  that  such  an  amendment  will  not  preclude  the  plaintiff  from 
excepting  to  the  answer  to  those  parts  of  the  bill  which  are  not  covered 
b}-  the  demurrer.^ 

After  a  plea  has  been  allowed,  no  amendment  of  the  bill  can  be 
made  without  a  special  order  of  the  Court ;  and  in  applying  for  such 
order,  the  plaintifi"  must  specify  the  amendments  he  intends  to  make.** 
After  the  allowance  of  the  plea,  the  plaintiff  must  reply  to  the  plea  as 
well  as  to  the  answer,  and  proceed  with  the  case  in  the  usual  manner. 


1  Ante,  p.  682.  If  an  answer  commences 
as  an  answer  to  the  whole  bill,  it  overrules  a 
plea  or  demurrer  to  any  particular  part  of  the 
bill,  although  such  part  is  not  in  fact  an- 
swered. Leaycraft  v.  Dempsey,  4  Paige, 
124;  Summers  v.  Murray,  2  Edw.  Ch.  205. 

2  Ante,  pp.  594,  69-3. 

8  Ante,  pp.  594,  691,  760. 
*  Ante,  p.  760. 


5  Taylor  v.  Bailey,  3  M.  &  C.  677,  683;  3 
Jur.  308;  Foster  v.  Fisher,  4  Law  J.  N.  S. 
237,  M.  R.  In  Osborne  v.  Jullion,  3  Drew. 
596,  609,  the  Court,  on  allowing  a  demurrer, 
refused  leave  to  amend  the  bill. 

6  Ante.  pp.  419,  699;  Tavlor  v.  Shaw,  2 
S.  &  S.  12;  Neck  v.  Gains,  1  De  G.  &  S  223; 
11  Jur.  763. 
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♦CHAPTER    XIX.  ♦790 

DISMISSING    BILLS,   OTHERWISE    THAN    AT   THE   HEARING, 
AND     STAYING    PROCEEDINGS. 

Section  I.  —  Generally. 

Before  a  defendant  has  appeared  to  the  bill,  the  plaintiflF  ma}'  dis- 
miss the  bUl,  as  against  him,  without  costs  :  on  an  order  to  be  obtained 
upon  motion  of  course,  or  upon  petition  of  course,  at  the  Rolls. ^  Where, 
however,  such  an  order  was  obtained  in  breach  of  faith  of  a  compromise 
entered  into  with  the  defendant,  it  was  discharged  with  costs. ^ 

After  appearance,  and  before  decree,  the  plaintiff  may,  generally, 
obtain  an  order  to  dismiss  the  bill,  but  only  upon  pa3-ment  of  costs  :  ^ 
unless  the  parties  against  whom  it  is  dismissed  consent  to  its  being  dis- 
missed without  costs.*  The  order  may  be  obtained  either  on  petition 
of  course  or  motion,®  and  if  the  defendant's  consent  is  required,  it  is 
signified  b}'^  the  appearance  of  counsel  on  his  behalf  on  the  motion,  or 
by  his  solicitor  sulDscribing  his  consent  to  the  prayer  of  the  petition. 
The  application  is  usually  made  by  petition.^  Where,  however,  there 
has  been  any  proceeding  in  the  cause  which  has  given  the  defendant  a 
right  against  the  plaintiff,  the  plaintiff  cannot  dismiss  his  bill  as  of 
com'se  ;  thus,  where  a  general  demuiTer  had  been  overruled  on  argu- 
ment, Lord  Cotteaiham  was  of  opinion  that  the  plaintiff  could  not  dis- 
miss his  biU  as  of  course  :  the  defendant  having  a  right  to  appeal 
against  *the  order  overruling  the  demurrer:  which  right  he  *7yi 
ought  not  to  be  deprived  of,  on  an  ex  -parte  application.^ 

1  Thompson  v.  Thompson,  7  Beav.  350;  Storcr,  9  Beav.  277,  281;  ante,  pp.  239,  2-10. 
Wvatt's  Pr.  60,  61;  Braithwaite's  Pr.  566.  But  a  bill  will  not  be  dismissed  "without 
For  form  of  order,  see  Seton,  1277,  No.  1;  prejudice,"  when  the  plaintiff  has  had  ample 
and  for  forms  of  motion  paper  and  petition,  opportunity  to  hunt  up  his  testimony,  and 
see  Vol.  III.  prepare  his  case  on  the  merits.     Kumblv  »- 

2  Betts  V.  Barton,  3  Jur.  N.  S.  154,  V.  C.  Staintnn,  24  Ala.  712;  see  Rochester  v.  lee, 
W.  1  M'N.  &  G.  467,  469,  470. 

8  The  plaintiff  cannot  dismiss  his  bill,  a-s  5  But  a  bill  will  not  be  dismissed  upon  a 

to  part  of  the  relief  prayed,  and  proceed  with  mere    suggestion.      Wiswell    v.    Starr,    50 

the  residue;  he  must  apply  to  amend.     The  Maine,  381,  384. 

Camden  &  Ambov  R.  K.  Co.  v.  Stewart,  4  6  For  form  of  order,  see  Seton,  1277,  Nos. 

C.  E.   Green  (N.'J.),  69;   see  New  Jersey  1,  2 ;  and  for  forms  of  motion  paper  and  peti- 

Rule  in  Chancery,  94.  tion,  see  Vol.  III.  

4  Dixon  V.  Parks,  IVes.  J.  402;  Wvatt's  i  Cooper  r.  Lewis,  2  Phil.  1/8.  181;  and 

Pr.  61;  Braithwaite's   Pr.  566.     These  rules  see  Ainslie  i).  Sims,  17   Beav.   174;  see  also 

also  applv  where  the  plaintiff  is  suing  on  be-  Booth  v.  Leycestcr,  1  Keen,  247,  2.")5,  where 

half  of  himself    and   others.      Handford  ».  a  bill  and  cross-bill  had  been  set  down  to  ba 

Storie,  2  S.  &  S.  196,  198 ;    Armstrong  v.  heard  together. 
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It  seems  once  to  have  been  the  privilege  of  the  plaintiff  to  dismiss  his 
bill,  when  the  defendant  had  answered,  upon  payment  of  20s.  costs  ;  ^ 
but  that  rule  was  altered  ;  *  and  the  Statute  of  Anne  has  since  enacted,^ 
that,  upon  the  plaintitf 's  dismissing  his  own  bill,  or  the  defendant's  dis- 
missing the  same  for  want  of  prosecution,  the  plaintiff  in  such  suit  shall 
pay  to  the  defendant  or  defendants  his  or  their  full  costs,  to  be  taxed 
b}  the  Master.^  It  seems,  formerlj-,  to  have  been  considered,  that  the 
Court  had  no  power  to  make  an  order,  on  the  application  of  the  plain- 
tiff, dismissing  the  bill  without  costs,  except  upon  the  defendant's  con- 
sent actually  given  in  Court.®  It  has  now,  however,  been  decided,  that 
the  Court  has  power  to  make  such  an  order  in  a  proper  case  ;  and  such 
orders  have  been  made :  where  the  defendant  surrendered  a  lease,  to 
obtain  an  assignment  of  which  the  bill  was  filed,  and  absconded : ' 
where  the  bill  was  filed  under  a  mistake,  under  which  both  plaintiffs 
and  defendants  were  at  the  time  :  ®  where  the  defendants  had  assigned 
their  interests  to  co-defendants,  after  the  bill  was  filed,  and  had  joined 
in  an  answer  with  such  other  defendants  and  disclaimed :  ^  where  the 
suit  was  rendered  nugatorj^  by  the  subsequent  passing  of  an  Act  of 
Parliament,  or  by  the  reversal  of  a  case  on  the  authorit}'  of  which  the 
bill  was  filed,  or  by  any  subsequent  matter  :  ^"  and  where  the  plaintiff 
had  been  misled  hy  the  act  of  the  Court. ^^ 

The  application  to  dismiss,  in  these  cases,  is  usually  made  by  special 
motion,  of  which  notice  must  be  served  on  the  defendants,  or  such  of 

them  as  are  affected  by  the  motion. -"^ 
*792       *  Where,  however,  the  matters  in  dispute  have  been  disposed 

of  by  an  independent  proceeding,  but  the  bill  has  been  dismissed 
for  want  of  prosecution,  with  costs,  as  against  some  of  the  defendants, 
the  plaintiff  can  no  longer  move  to  dismiss  it,  as  against  the  others, 
without  costs  :  the  Com-t  not  being  able  to  adjudicate  as  to  the  costs, 
in  the  absence  of  the  dismissed  parties,  who  might  be  prejudiced  by  the 


a  Gilb.  For  Rom.  110;  2  Atk.  288. 

8  Anon.,  1  Vera.  116;  Anon.,  ib.  334. 

4  4  &  5  Anne,  c.  18,  §  23. 

6  Tiie  plaintiff  seems  to  have  been  liable, 
notwithstanding  the  statute,  to  the  payment 
of  only  40s.  costs  where  the  cause  was  set 
down  and  dismissed  on  bill  and  answer;  see 
Newsham  v.  Gray,  2  Atk.  288;  but  by  Gen- 
eral Order  of  27th  April,  1748,  ib.  289  ;  Sand. 
Ord.  028,  It  is  provided,  that,  in  such  a  case, 
the  Court  may  dismiss  the  bill,  either  with 
40s.  costs,  or  with  taxed  costs,  or  without 
costs.  This  Order  appears,  in  this  respect, 
to  be  abrogated  by  the  Cons.  Ord. 

6  Dixon  ».  Parks,  1  Ves.  J.  402;  Anon., 
ib.  140  ;  Fidelle  v.  Evans,  1  Bro.  C.  C.  267; 
1  Cox,  27;  Fisher  v.  Quick,  1  Stockt.  (N.  J.) 
312. 

7  Knox  V.  Brown,  2  Bro.  C.  C.  186;  1 
Cox,  3.59;  and  see  Goodday  v.  Sleigh,  1  Jur. 
N  S.  201 ;  3  W.  R.  87,  V.  C.  S. ;  Wright  v. 
Barlow,  5  De  G.  &  S.  43 ;  15  Jur.  1149. 


8  Broughton  v.  Lashmar,  5  M.  &  C.  136, 
144. 

9  Hawkins  v.  Gardiner,  17  Jur.  780,  V.  C. 
S. 

w  Sutton  Harbor  Company  v.  Kitchens, 
15  Beav.  161  ;  1  De  G.,  M."&  G.  161,  169; 
and  see  ib.  16  Beav.  381 ;  Robinson  v.  Rosher, 

1  Y.  &  C.  C.  C.  7,  12;  5  Jur.  1006;  but  see 
South  Staffordshire  Railway  Company  v. 
Hall,  16  Jur.  160,  V.  C.  K. ;  "LancashirJ  and 
Yorkshire  Railway  Company  v.  Evans,  14 
Beav.  529;  Ventilation  and  Sanitary  Im- 
provement Companj'  v.  Edelston,  11  SV.  R. 
613,  V.  C.  S.;  Elsev  v.  Adams,  10  Jur.  N. 
S.  459;  12  W.  R.  586,  L.  JJ.;  2  De  G.,  J.  & 
S.  147;  Riley  v.  Croydon,  10  Jur.  N.  S. 
1251 ;  13  W.  R.  223,  V.  C.  K. 

*  11  Lister  v.  Leather,  1  De  G.  &  J.  .361 ;  3  Jur. 
N.  S.  848.  But  not  where  the  object  of  the 
suit  has  been  defeated  by  the  plaintiff's  own 
act  or  procurement.     Hammersley  r.  Barker 

2  Paige,  372. 

12  For  form  of  notice,  see  Vol.  III. 
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other  defendants  being  entitled  to  add  their  costs  to  their  securities,  or 
otherwise.     In  such  a  case,  the  bill  can  only  be  dismissed  with  costs. ^ 

Where  the  plaintiff  moved  to  dismiss  the  bill  with  costs  against  some 
of  the  defendants  who  had  disclaimed,  without  i)r('judiee  to  the  question 
l)y  whom  the  costs  should  ultimately  be  borne,  it  was  held  ]»y  Sir  James 
Wigram  V.  C.  that  the  order  might  be  made  without  serving  tlie  otiwr 
defendants,  as  they  could  not  be  prejudiced ;  ^  but  Sir  J.  L.  Knight 
Bruce  V.  C.  refused  to  make  such  an  order,  unless  the  other  defendants 
were  served.^ 

Where  the  plaintiff  has  been  admitted  to  sue  in  forma  pauperis,  he 
may  move  to  dismiss  his  bill  without  costs  :  except  in  cases  in  which 
his  admission  in  forma  pauperis  has  taken  place  subsequently  to  the 
filing  of  the  bill ;  *  but  the  motion  must  not  be  made  ex  parted 

The  course  of  proceeding  to  obtain  the  dismissal  of  the  bill  by  a 
plaintiff  who  disavows  the  suit,  has  been  before  pointed  out.®  Where 
the  suit  is  not  disavowed,  one  co-plaintiff  may,  w4th  the  consent  of  the 
defendant,  dismiss  a  bill  with  costs,  so  far  as  concerns  himself,  if  it  will 
not  in  any  way  injure  the  other  plaintiffs  :  otherwise,  the  Court  will 
refuse  the  order,  unless  upon  terms  so  framed  as  to  protect  the  other 
plaintiffs  in  the  suit  from  injury.^  The  mere  circumstance  that  the 
rights  of  the  plaintiff  applying  to  be  dismissed  are  concurrent  with  those 
of  the  plaintiffs  who  remain,  will  not  be  a  sufficient  reason  for  refusing 
the  application :  since  any  defect  which  his  withdrawal  may  make  in 
the  record  may  be  supplied  by  making  him  a  defendant,  by  amend- 
ment.* 

A  plaintiff  may,  in  general,  obtain  an  order  to  dismiss  his  own  bill, 
with  costs,  as  a  matter  of  course,  at  any  time  before  decree, 
*  and  notwithstanding  a  pending  motion  which  has  been  ordered     *793 
to  stand  over.^    Thus,  in  Curtis  v.  Lloyd,^ .  atter  the  cause  had 

1  Troward  v.  Attwood,  27  Beav.  85.  8  Holkirk  v.  Holkirk,  ubi  sup. 

2  Bailv  V.  Lambert,  5  Hare,  178;  10  Jur.  1  Markwick  v.  Pawson,  3.3  L.  .1.  Ch.  703; 
109;  and'see  CoUis  v.  Collis,  14  L.  ,J.  Ch.  56,  4  N.  R.  528,  L.  .1,1.  It  is  a  matter  of  course 
V.  C.  K.  B. :  Styles  v.  Shipton,  3  Eq.  Rep.  to  permit  the  plaintiff  to  dismiss  the  bill  at 
224  V.  C.  W.  "Similar  orders  made  on  ex  any  time  before  decree,  upon  payment  of 
parte  motion  in  Clements  v.  Clifford,  11  Jur.  costs,  but  the  order  for  such  leave  is  condi- 
N  S.  851;  14  W.  R.  22,  V.  C.  K. :  Bernd-  tional,  and  the  suit  not  be  absolutely  discon- 
ston  i:  Churchill,  1  W.  N.  8,  V.  C  W.  tinued  so  as  to  authorize  the  liliiis  a   new 

3  \Vi,r,rinon  V.  Pateman,  12  .Jur.  89.  bill,  till  the  costs  of  the  first  suit  are  paid. 

4  Ante,  p.  42.  Cummins    v.    Bennett,    8    Paige,    79  ;     see 
6  lbi(L;  Parkinson  v.  Hanburv,  4  De  G.       Thomas   v.  Thomas,   3  Litt.   9;   Bassard   v. 

Vr.  &  G.  508;  and  see  Wilkinson  v.    Belsher,  Lester,  2  M'Cord  Ch.  421;  Smith  v.  Smith, 

■1  Bro.  C.  C.  272.     Where  an  executor  or  ad-  2  Blackf.  232 ;  Simpson  v.  Brewster,  9  1  ai.ire, 

mini.strator  has  commenced  a  wrong  suit  by  245;  Elderkin   v.  Fitch,  2  Carter  (Ind.),  90; 

mistake,  or  has  ascertained  that  it  would   be  Mason  f.  York  &  Cumberland  K.K.  |  o.o2 

useless  to  proceed,   in  consequence  of  facts  Maine,  82,  107.     [The  right  of  the  plaintiff  to 

subsequently  discovered,  he  will  be  permitted  dismiss  is  not  defeated  by  the  fact  that  the 

to   discontinue   without    pavment    of    costs.  defendant  has  answered,  and  given  the  <l_is- 

Arnoux  v.  Steinbrenner,  1  l^aige,  82.  covery  sought.    Kean  v.  Lathrop.  58  Oa.  3o5. 

6  Ante    p   307.  But  is   by  the  commencement  of   tlie  trial. 

7  Holkirk  V.  Holkirk,  4  Mad.  50;  Win-  Wilder  j;.'Boyiiton,  G3  Barb.  547.  The  right 
throp  V.  Murray,  7  Hare,  152  ;  13  Jur.  955;  to  discontinue  a  suit  after  testimony  taken  i3 
and  see  ante,  p.  309;  but  see  Langdale  v.  not  absolute,  but  may  be  controlle  i  by  the 
Lan"-dale,  ]3  Ves.  167;  see  Muldrow  v.  Du  Court;  as  where  a  witness  who  had  been  ex- 
V,osl  2  Hill  Ch.  375,  377;  Bank  v.  Rose,  1  ^^.TT"    ,n-o 

Rich.  CL   292.  2  4  M.  &  C.194 ;  2  Jur.  lOoS. 
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been  called  on  for  hearing,  and  had  stood  over  at  the  request  of  counsel, 
the  plaintiff  obtained,  as  of  course,  an  order  to  dismiss  his  bill  with 
costs  ;  the  defendant  afterwards  ol)jected  to  this  course ;  but  Lord  Cot- 
tenham  held,  that  the  plaintiff  was  entitled  to  the  order :  observing, 
that  he  could  not  see  why  a  plaintiff  should  be  in  a  worse  situatic^n, 
because  he  informs  the  Court  that  he  does  not  intend  to  proceed  with 
the  hearing  of  his  cause,  than  if  he  made  default. 

If,  however,  the  plaintiff,  after  the  cause  is  set  down  to  be  heard, 
causes  the  bill  to  be  dismissed  on  his  own  application,  such  dismissal  is, 
unless  the  Court  otherwise  directs,  equivalent  to  a  dismissal  on  the 
merits,  and  may  be  pleaded  in  bar  to  another  suit  for  the  same 
matter.' 

After  a  decree,  or  decretal  order,*  however,  the  Court  will  not  suffer 
a  plaintiff  to  dismiss  his  own  bill,  unless  upon  consent :  for  all  parties 
are  interested  in  a  decree,  and  any  party  m&j  take  such  steps  as  he 
may  be  advised  to  have  the  effect  of  it.^  The  proper  form  of  order 
after  decree  is  not  to  dismiss  the  bill,  but  to  stay  all  further  proceed- 
ings.^ If,  however,  the  decree  merely  directs  accounts  and  inquiries,'' 
in  order  to  enable  the  Court  to  determine  what  is  to  be  done,  the  bill 
ma}^  be  dismissed.^  And  where,  upon  the  hearing  of  the  cause,  the 
Court  has  merely  directed  an  issue,  the  plaintiff  ma}',  before  trial  of  the 
issue,  obtain  an  order  to  dismiss  the  bill  with  costs  :  because  the  direct- 
ing of  an  issue  is  only  to  satisfy  the  conscience  of  the  Court,  prefatory 
to  its  giving  judgment.  If,  however,  the  issue  has  been  tried, 
*794  and  determined  in  *  favor  of  the  defendant,  the  plaintiff  cannot 
move  to  dismiss  :  because  the  defendant  may  have  it  set  down 
on   the   Equity'  reserved,   in   order   to   obtain   a   formal   dismissal  of 

amined  died,  the  plaintiff  was  permitted  to  ^  Ord.  XXIII.  13. 

dismiss  only  upon  the  terms  of  allowing  the  ^  Post,  80G ;  Anon.,  11  Ves.  169;  Biscoe 

deposition  to   be  read   as   evidence   in   any  v.  Brett,  2  V.  «St  B.  377;  Bluck  v.  Colnafjhi,. 

future  suit  for  the  same  cause.     Young  v.  9  Sim.  411;  Collins  v.  Greaves,  5  Hare,  596; 

Bush,    36    How.   Pr.    240.      The   plaintiff's  Gregory  v.  Spencer,  11  Beav.  143. 
right  to  dismiss  re\nves  upon  the  reversal  of  6  Guilbert  v.  Hawles,  1  Cha.  Ca.  40 ;  Car- 

a  decree  bv  the  appellate  Court  and  remand.  rington  v.  HoUv,  1  Dick.  280. 
Mohler  ». 'N\'iltberger,  74  111.  163.]     After  a  6  Egg  v.  Devey,  11  Beav.  221;  see  also 

voluntary  dismissal  of  a  bill  b}'  the  plaintiff,  Lashley  v.   Hogg,   11  Ves.    602  ;    Bluck   v. 

he  will  riot  be  allowed  to  reinstate  it.     Or-  Colnaghi,  9  Sim.  411;  Handford  v.   Storie, 

phan   Asylum  v.  McCartee,    1   Hopk.   372.  2  S.  &  S.  196,  198. 

[And  the  rescinding  of  an  order  of  dismissal  "^  Barton  v.  Barton,  3  K.  &  J.  512;  3  Jur. 

as  to  certain  parties  will  not  bring  those  par-  N.  S.  808. 

ties  in  again,  and  hold  them  bound  by  the  8  Anon.,  11  Ves.  169;  Barton  v.  Barton, 
previous  proceedings  and  the  decree.  John-  uM  sup. ;  and  see  post,  pp.  810,  811 ;  see 
son  V.  Shepard,  35  Mich.  115.  And  it  is  Clarkson  v.  Scrogins,  2  Monr.  52.  After  an 
within  the  discretion  of  the  Court  to  refuse  order  to  account,  and  report  made,  the  plain- 
to  permit  a  plaintiff  to  dismiss  his  bill,  if  tiff  cannot  dismiss  on  payment  of  costs, 
the  dismissal  would  work  a  prejudice  to  Bethia  v.  M'Kay,  Cheves  Ch.  Ca.  93;  see 
other  parties,  as  where  one  defendant  had  also  Hall  v.  McPherson,  3  Bland,  529 ;  but 
established  his  claim  against  a  co-defendant.  see  Bassard  v.  Lester,  2  M'Cord  Ch.  421.  A 
Bank??.  Ptose,l  Rich.  Kq.  292.  Or  a  cross-hill.  bill   by  trustees  to   marshal  assets  and  call 

Booth  V. ,  cited  in   that  case.]     In  New  in  creditors,  after  a  decree  made  directing 

.Jerscv,  bv  P.ule   of  Clumcery,   when  a  rep-  money  to  be  paid,  and  creditors'  claims  es- 

lication   has  been   filed,   and    the  taking   of  tablished,   will  not   be  dismissed  at  the  in- 

proofs  begun  bv  either  partv,  the   plaintiff  stance  of  one  of  the  plaintiffs,  his  co-plaintiff 

shall  not  be  allowed  to  dismiss  his  bill,  ex-  and    the    creditors   objecting.      Muldrow  v. 

cept  upon  special  motion  and  notice  to  the  Du  Bose,  2  Hill  Ch.  375,  377;  see  Jones  v. 

defendants.     Rule  15;  Dick.  Preo.  4  Lansing,  7  Paige,  583. 
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the  bill,  so  as  to  enrol  it  as  a  final  judgment,  and  thereby  niulve  it 
pleadable.^ 

After  a  decree  has  been  made  of  such  a  kind  that  other  persons, 
besides  the  parties  on  the  record,  ai'e  interested  in  llie  prosecution  of  it, 
neither  the  plaintifi'  nor  defendant,  on  tlie  consent  of  the  other,  can 
obtain  an  order  for  the  dismissal  of  the  bill.^  Thus,  where  a  plaintiff 
sues  on  behalf  of  himself  and  all  other  persons  of  the  same  class  :  al- 
though he  acts  upon  his  own  mere  motion,  and  retains  the  absolute 
dominion  of  the  suit  until  the  decree,  and  ma}-  dismiss  the  bill  at  his 
pleasure,  yet,  after  a  decree,  he  cannot  by  his  conduct  deprive  other 
persons  of  the  same  class  of  the  benefit  of  the  decree,  if  they  thinlv  fit 
to  prosecute  it.  "  The  reason  of  the  distinction  is,  that,  before  decree, 
no  other  person  of  the  class  is  bound  to  rely  upon  the  diligence  of  him 
who  has  first  instituted  his  suit,  but  may  file  a  bill  of  his  own ;  and 
that,  after  a  decree,  no  second  suit  is  permitted."  ^ 

Where  a  defendant  submits  to  the  whole  demand  of  the  plaintiff,  and 
to  pay  the  costs,  he  has  a  right  to  apply  to  the  Court  to  dismiss  the  bill, 
or  stay  all  further  proceedings.*  The  application  is  usually  made  on 
motion,  of  which  notice  must  be  given. ^  The  Court  will  not,  on  such 
an  apphcation,  go  into  the  merits  of  the  case  ;  but  will  only  consider 
the  conduct  of  the  parties  in  conducting  the  cause.  It  will  not,  there- 
fore, entertain  such  an  application,  unless  the  defendant  submits  to  pay 
the  costs,  as  well  as  comply  with  all  the  plaintiff's  demands  :  ®  though 
it  has,  in  some  cases,  determined  the  question  whether  particular 
costs,  incurred  in  proceedings  collateral  to  the  suit,  are  to  be  paid  by 
the  defendant.^  The  costs  of  suit  which  the  defendant  must  submit 
to  pay,  include  the  costs  of  co-defendants,  for  which  the  plaintiff  is 
liable.* 

^Tiere  there  are  several  defendants,  and  the  plaintiff  claims  only 
part  of  the  relief  against  one  defendant,  that  defendant  may  apply,  by 
special   motion,    to   stay   all   further  proceedings,    on    satisfying   the 

1  Carrino-ton  v.  IIoUv,  1  Dick.  280.  Robinson,   7   Beav.   66 ;   Hennet  v.   Luard, 

2  Updike  V.  Doyle,  7  R.  I.  44(j,  462.  12  Beav.  479 ;  Darner  v.  Lord  Portarlinffton, 

3  Handford  v.  Storie,  2  S.  &  S.  196,  198;  2  Phil.  30,  35;  1  C.  P.  Coop.  t.  Cott.  221), 
York  V.  White,  10  Jur.  168,  M.  R..  ante,  p.  ,234;  10  Jur.  673;  Manton  r.  Roe,  14  Sim. 
2^9;  and  !<ee  post,  p.  795;  Updike  v.  Doyle,  353;  Paynter  r.  Carew,  Kay  Ap.  -30;  18  .lur. 
7  R.  I.  446,  462;  Collins  v.  Tavlor,  3  Green  417;  Orton  v.  Bainbrigge.  22  L.  J.  Ch.  979; 
Ch.   163;  Williamson   v.   Wilson.    1    Bland,  1  W.  R.  487,  M.  R. 

418-    Warin"-  v.  Robinson,    Hoff.    Ch.    .524,  ^  Kor  form  of  notice,  see  Vol.  IIL 

529    530;  Muldrow  v.  Du  Bose,  2  Hill  Ch.  6  Wallis  v.  Wallis,  4  Drew.  458:  Hennet 

375    .377;  Jones  i'.  Lansing.  7  Paige,   583;  v.  Liinni,  ubi  sup.;  see,  however,  Holden  r. 

Shewen  v.  Vanderhorst.  2  R.  &  M.  75;  At-  K^^laston,  »bi  sup.                       ,,0    ,<^  t 

las  Bank  v.  Nahant  Bank,   23   Pick.   480 ;  7  Penny  v.  Beavan,  7  Hare,  133 ;  12  Jur. 

Mass.  St.  1862,  c.  218,  §8;  an^e,  p.  239,  and  936.                                                ,  r,       » 

cases  in  note  *  Pemberton  v.  Topham,  and  Pajmter  v. 

r\nd  see  Pimblev  v.  Mohmenx,   W.  N.  Carew,   vbi  s>ip.      [It  seems,   however,   that 

(1867)  250,  where  the  conduct'of  a  creditor's  where  the  defendant  is  willing  to  comply  with 

suit  was  given  to  a  residuarv  legatee,  on  his  the  plaintiffs  demand,  and  would  have  done 

paving  the  plaintiff's  debt  and  costs.]  so  without  suit  if  he  had  been  asked,  he  may 

~*  Per  Lord  Langdale  in  Sivell  v.  Abra-  obtain  an  order  stayini,^  all  proceedings  with- 

ham,    8   Beav.  599;    see   also    Pemberton   v.  out  cost.s.     Wallis  t>    ^Vallis,  4  Drew.  ioS, 

Topham,  1  Beav.  316;  2  .Jur.  1009;  Holden  463;  Rudd  v.  Rowe,  18  W.  R.  977.] 
V.  Kynaston,  2   Beav.  204,    206;    Field    v. 
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*795  *  whole  demand  made  against  him,  and  pa3'ing  the  plaintiff's 
costs  incnrrcd  up  to  the  time  of  making  the  appHcation.^ 
In  a  foreclosure  or  redemption  suit,  the  bill  may  be  dismissed  on  the 
special  motion  of  a  subsequent  incumbrancer,  as  against  all  the  defend- 
ants except  himself,  on  his  paj-ing  into  Court,  by  a  specified  day,  a  sum 
sufficient  to  cover  the  mortgage  debt  and  interest,  and  the  costs  of  the 
plaintiff  and  other  defendants.^  Where  discover}-  is  sought  from  the 
defendant,  the  plaintiff  is  entitled  to  continue  his  suit  for  that  purpose  ; 
and  an  application  bj'  the  defendant  before  answer  to  sta_)'  pi'oceedings, 
upon  his  submission  to  the  plaintiff's  demand  and  pajmaent  of  the  costs 
of  the  suit,  is  premature,  and  will  not  be  entertained.^ 

The  defendant  may  also,  by  submitting  to  pay  the  plaintiff's  demands, 
and  his  costs  of  the  suit,  obtain  an  order  to  stay  the  proceedings,  under 
a  decree  in  which  other  persons  are  intei^ested,  as  well  as  the  parties  to 
the  suit ;  but,  in  such  a  case,  any  one  of  the  persons  so  interested 
may  subsequently,  on  special  motion  or  summons,*  with  notice  to 
the  parties  to  the  cause,  obtain  an  order  that  the  applicant  may 
have  either  the  conduct  of  the  cause,  or  liberty  to  carry  on  the  pro- 
ceedings under  the  decree,  or  the  prosecution  of  particular  accounts 
or  inquiries.^ 

Orders  to  stay  proceedings,  on  the  ground  that  the  defendant  has 
submitted  to  the  plaintiff's  demands,  have  also  been  made  on  the  appli- 
cation of  the  plaintiff,  hostilely  to  the  defendant ;  ®  but  it  seems  that  the 
defendant  has  a  right  to  have  the  cause  brought  to  a  hearing,  for  the 
purpose  of  determining  the  question  of  costs  ;  and  that  such  an  appli- 
cation by  the  plaintiff  can,  therefore,  only  be  made  by  consent.'' 
Where  the  question  in  dispute  has  been  settled  by  compromise  out  of 
Court,  without  providing  for  the  costs,  the  Court  will  not  determine 

the  question  of  costs,  either  on  motion  or  at  the  hearing.^ 
*796         *By  consent,  the  bill  may  be  dismissed  or  the  proceedings 
sta^'ed,  on  motion  of  course,  or  petition  of  coiu'se  at  the  Rolls, 

1  Sawyer  v.  Mills,  1  M'N.  &  G.  390,  395;  v.  Knight,  7  Jur.  N.  S.  704;  9  W.  R.  780, 
13  Jur.  1001 ;  see  also  Holden  v.  Kynaston,  V.  C.  W. ;  Brooksbank  v.  Higginbottom, 
ubi  sup.  For  form  of  notice  of  motion,  see  31  Beav.  35 ;  and  see  Sivell  v.  Abraham.  8 
Vol.  III.  Beav.  598;  Hennet  v.  Luard,  12  Beav.  479, 

2  Jones  V.  Tinnej',  Kay  Ap.  45 ;  Challie  480. 

V.  Gw-ynne,  ib.  46,  where  the  forms  of  the  7  Langham  v.  Great  Northern  Railway 
orders  are  given ;  sec  also  Pavnter  jj.  Carew,  Companv,  16  Sim.  173;  12  Jur.  574;  Bur- 
ib.  36;  18  Jur.  417;  and  Paine  v.  Edwards,  gess  v.  Hills,  26  Beav.  244,  249;  5  Jur.  N. 
8  Jur.  N.  S.  1200,  1202;  10  W.  R.  709,  V.  C.  S.  233;  Burgess  v.  Hately,  26  Beav.  249: 
S.,  where  the  motion  was  refused,  the  priori-  M'Naughtan  v.  Hasker,  12  Jur.  956,  V.  C. 
ties  being  in  dispute;  Wainwright  r>.  Sewell,  K.  B. ;  Wilde  v.  Wilde,  10  W.  R.  503,  L. 
11  W.  R.  560,  V.  C.  S.  For  forms  of  notice,  JJ.;  Morgan  v.  Great  Eastern  Railway  Corn- 
see  Vol.  III.,  panv,   1  H.   &  M.  78;    and   see  Chester  ;;. 

3  Stevens  r.  Brett,  12  W.R.  572.  V.C.W.  Metropolitan     Railwav    Company,    11    Jur. 

4  15  &  16  Vic.  c.  80,  §  26.  For  forms  of  N.  S.  214,  M.  R.;  13  W.  R.  333;^  Hudson 
notice  of  motion  and  summons,  see  Vol.  III.  v.  Bennett,  12  Jur.  N.  S.  519;  14  W.  R.  911, 

6  See  Salter  v.  Tildeslev,  13  W.  R.  376,  V.  C.  S. 
M.  R. ;  see  also  nntc,  pp.  239,  240,  794.  8  Gibson  v.  Lord  Cranlej-,   6  Mad.  365 ; 

6  Nichols  V.  Elford,  5  Jur.  N    S.  264,  V.  Roberts  v.  Roberts,  1  S.  &  S.  39;  Whalley 

C.   W. ;    North   v.   Great   Western   Railwav  v.   Lord  Suffield,   12  Beav.  402;    Nichols  v. 

Co.,  2  Giff.  64;  6  Jur.  N.  S.  244;  Thompson  Elford,  5  Jur.  N.  S.  264,  V.  C.  W. 
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or  on  special  motion  or  petition/  or  on  summons,  on  an}'  terms  which 
ma}'  be  agreed  upon  ; -^  and  where  an  agreement  to  dismiss  a  hill  was 
entered  into  at  the  trial  of  an  action  (Urected  to  1)C  brought,  and  made 
a  rule  of  the  Court  of  Law,  the  Court  of  Chancery  enforced  it  against 
the  parties,  on  motion  in  the  cause. ^  Where  an}^  of  the  parties  are  not 
sui  juris,  or  are  executors  or  trustees,  the  Court  must  be  satislled  of 
the  propriety  of  the  agreement.* 

"Wliere  a  i)laiutiff  has  made  default  in  payment  of  the  costs  of  a  for- 
mer suit  against  the  same  defendant,  or  the  person  whom  he  represents, 
for  the  same  purpose,  the  defendant  may  obtain  an  order,  on  motion, 
with  notice  to  the  plaintiff,  staying  all  further  proceedings  until  the 
plaintiff  has  paid  such  costs  ;  ^  and  where,  after  great  delay,  the  costs 
still  continue  unpaid,  the  Coui't  will  order  the  plaintiff  to  pay  them 
within  a  limited  time,  or,  in  default,  that  the  second  bill  stand  dis- 
missed.* Where,  however,  the  two  suits  are  not  for  the  same  matter, 
and  the  second  bill  could  not  be  produced  bj'  a  fair  amendment  of  the 
first,  such  an  order  will  be  refused  ; ''  nor  can  it  be  obtained,  where  the 
plaintiff  sues  by  his  next  friend ;  ^  nor,  it  seems,  where  the  defendant 
has  taken  any  step  in  the  new  cause,  before  making  the  api)lication.° 

Where  the  same  object  may  be  attained  under  two  dilferent  modes 
of  proceeding :  if  the  first  is  adopted,  and  then  abandoned  and  the 
second  adopted,  the  proceedings  in  the  second  may  be  sta3'ed  until 
the  costs  of  the  first  are  paid.^°  It  would  seem  that  the  amount  of  the 
costs  should  be  ascertained  by  taxation  or  otherwise,  before  the  appli- 
cation to  stay  proceedings,  is  made.^^ 

*  Where  a  plaintiff  is  in  contempt  for  non-pa3'ment  of  costs     *797 

1  Where  the  terms  are  complicatcfl,  or  a  cited  1  Iloff.  Ch.  Pr.  328,  n.  (1);  Simppon 
fund  in  Court  is  dealt  with,  the  application  v.  Brewster,  9  Paige,  245.  The  api)lic-atioii 
is  usually  made  on  special  petition.  See  should  not  be  made  until  the  amount  of  the 
Winthrop  v.  Winthrop,  1  C.  P.  Coop.  t.  costs  has  been  ascertained  by  taxation. 
Cott.  201;  Richardson  v.  Eyton,  2  De  G.,  Ernest  v.  Partridge,  w6i  sii/j.  For  form  of 
M.  &  G.  79;  Harrison  v.  Lane,  2  Sm.  &  G.  notice  of  motion,  see  Vol.  III. 

249;  Dawson  v.  Newsome,  2  Giff.  272;  6  [Where  after  the  dismissal  of  a  bill  In- 
jur. N.  S.  625;  post.  Chap.  XXXV.,  §  1,  consent,  the  phiintiff  filed  a  new  bill  whiyh 
Jntei-loctitm-y  Applications;  or  on  summons.  was,    with   trifling    alterations,    a    verbatim 

2  See  North  v.  Great  Western  Railway  copy  of  the  former  bill,  all  proceedings  in 
Company,  2  Giff.  64;  Troward  v.  Attwood,  the'second  suit  were  ordered  to  be  stayed. 
27  Beav.  85.      For  forms  of  motion  paper,  .  Parker  r.  Simpson,  18  W.  R.  204.] 

notice  of  motion,  petition,  and  summons,  see  O  Princess  of  AVales  v.  Lord  Liverpool,  .3 

Vol  III.  Swanst.  5G7;  Lautour  r.  Holcombe,  11  Beav. 

3  Tebbutt  V.  Potter,  4  Hare,  164;  see  also  624;  Ernest  v.  Govett,  2  N.  R.  486.  V.  C.  W. 
Warwick  v.  Cox,  9  Hare  Ap.  14;  Dawson  v.  For  form  of  notice  of  motion,  sec  Vol.  HI. 
Newsome,  vbi  sup. ;  see,  however.  Askew  v.  ''  Budge  v.   Budge,    12   Beav.   385,   387 
Millington,  9  Hare,  65;  15  Jur.  532.  [And  where  the  plaintiff  sues  in  a  represcn- 

*  Warwick  v.  Cox,  ubi  sup. ;  and  see  Lip-  tative  capacity  in  the  second  suit.  Parting- 
piat  V.  Hollev,  1  Beav.  423;  Seton,  691.  ton  v.  Reynolds.  G  W.  li,  307.1 

6  Pickett "«.  Loggan,  5  Ves.   706  ;   Altree  «  Hind  v.  Whitmore,  2  K.  iV  J.  4.")8. 

V.  Hordern,  5  Beav.  623,  628;   7  Jur.  247;  ^  Oiige  v.  Truelock.  2  Moll.  41. 

Lautour  v.  Holcombe,  10  Beav.  256;  Spires  "  Foley  v.  Smith,  12  Beav.  154;  Davey  r. 

V.  Sewell,  5  Sim.  193;  Onge  r.  Truelock,  2  Durrant,   24   Beav.  411;  4  Jur.   N.  S.  .308; 

Moll.   41;  Long  v.  Storie,   13  Jur.  1091,  V.  2  De  G.  &  J.  506;  see  also  Oldlield  f.  Cob- 

C.  E.;  Sprve  v.  Reynell,  1  De  G.,  M.  &  G.  bett,  12  Beav.  91,  95.         „  ,    ^    „    „    „„ 

712;  Ernest  v.  Partridge,  8  L.  T.  N.  S.  762,  "  Ernest  v.  Partridge,  8  L.  T.  N.  S.  762, 

V.  C.  W.;  see,   however.   Wild  v.  Ilobson,  V.  C.  W.;  and  see  Foley  ».  Smith,  12  Beav. 

2  V.  &  B.' 105,'  108;  see  Cummins  ».  Ben-  154;  Davey  v.  Durrant,  24  Beav.  411; 
nett,    8   Paige,    79  ;    Rathbone    v.    Eckford, 
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in  the  suit,  an  order  to  stay  proceedings  until  tlie  costs  have  been 
paid  may  be  obtained  on  special  motion  ;  ^  and  where  he  has  failed  to 
give  security  for  costs  pursuant  to  an  order,  the  defendant  may  obtain, 
on  motion  with  notice,  an  order  that  he  give  security  within  a  limited 
time,  or  the  bill  be  dismissed.^ 

[Neither  in  the  Court  of  Chancery  nor  in  the  Court  of  Exchequer  has 
the  practice  prevailed  of  compelling  the  plaintiff  to  consolidate  his  dif- 
ferent suits  against  several  defendants.^] 

But  there  are  several  cases  in  which,  where  there  are  two  suits 
relating  to  the  same  subject-matter,  the  Court  will,  under  certain  cir- 


Altree  v.  Hordern,  5  Beav.  623,  628  ;  Spires 
V.  Sewell.  5  Sim.  193;  Long  v.  Storie,  13Jur. 
1091,  V.  C.  E. 

1  Bradburv  v.  Shawe,  14  Jiir.  1042,  V. 
C.  K.  B. ;  Wilson  v.  Bates,  3  M.  &  C.  197, 
204 :  9  Sim.  54 ;  Futvoye  v.  Kennard,  2  Giff. 
533;  and  see  Wild  v.  Hobson,  4  Mad.  49; 
cited  3  M.  &  C.  202.  For  form  of  notice  of 
motion,  see  Vol.  III. 

2  Kennedy  v.  Edwards,  11  Jur.  N.  S.  153. 
For  form  of  notice,  see  Vol.  III.  ' 

3  [Manchester  College  v.  Isherwood,  2 
Sim.  476.  In  this  case,  which  was  a  motion 
by  the  defendants  to  consolidate  sixteen  bills 
for  tithes  against  different  persons,  all  of 
whom  made  the  same  defence,  the  Vice- 
Chancellor  re^^ewed  the  authorities,  pi-inted 
and  in  manuscript,  and  refused  the  motion 
with  costs.  It  seems  that  the  practice  of 
consolidating  causes  was  recognized  in  the 
Court  of  Exchequer  at  one  time,  but  was 
afterwards  disapproved.  In  Forman  v.  Blake, 
7  Price,  654.  upon  the  hearing  of  a  similar 
motion.  Chief  Baron  Richards  said  :  "I 
never  heard  of  an  order,  in  the  course  of  my 
experience,  for  consolidating  causes  in  Equity, 
nor  can  I  conceive  upon  what  principle  it  can 
be  done."  His  refusal  to  sustain  the  motion 
wjis  followed  in  Foreman  v.  Southwood,  8 
Price,  572,  and  hj  Lord  Eldon  in  the  manu- 
script case  of  Kynaston  v.  Perry,  cited  in  2 
Sim.  His  Lordship  had  previously  intimated 
his  ignorance  of  any  such  practice  in  Equitv 
in  Keighly  v.  Brown,  16  Ves.  344.  Follow- 
ing these  rulings,  it  was  held  by  Chancellor 
Cooper  of  Tennessee,  in  Knight'  Brothers  v. 
Ogden  Brothers,  3  Tenn.  Ch.  409,  that  the 
Court  of  Chancery  has,  ordinarily,  no  power 
to  interfere  with  the  rights  of  parties,  in 
invitum,  by  an  order  directing  the  consolida- 
tion of  independent  suits  of  purely  equitable 
cognizance,  the  complainants  in"  one  suit 
seeking  to  reach  the  recovery  in  the  other. 
.\nd  it  has  been  repeatedly  lield  by  the  Su- 
preme Court  of  that  State,  that  the  consolida- 
tion of  causes,  either  by  consent,  or  bv  order 
of  Court  acquiesced  in,  will  not  change  the 
rules  of  Equity  pleading,  nor  the  rights  of  the 
parties,  which  rights  must  stilf  turn  on 
the  pleadings,  proof,  and  proceedings  in  the 
respective  causes.  Brevard  v.  Summar,  2 
Heisk.  105;  I>ofland  v.  Coward,  12  Heisk. 
546 ;  Masson  v.  Anderson,  3  Baxt.  290. 

In  Burnham  v.  Dalling,  1  C.  E.  Green,  310, 
where  three  suits  by  different  wards  against 
the   same  guardian '  were,    after  decrees    in 


each,  consolidated  by  consent,  Chancellor 
Green  expressed  the  opinion  that  it  was 
within  the  power  of  the  Court  of  Equity  to 
consolidate  actions  with  or  without  the  con- 
sent of  the  plaintiffs.  While  Chancellor 
Runyon  has  suggested  that  one  of  several 
suits  between  the  same  parties  should  be 
tried,  the  others  to  await  the  result.  Lehigh, 
&c.  R.  Co.  V.  McFarlan,  3  Stew.  Eq.  144. 
And  this  was  done,  by  consent,  in  Andrews 
V.  Speer,  4  Dill.  470,  and  Amos  v.  Chadwick, 

4  Ch.  Div.  869.  In  Wilson  v.  Riddle,  48 
Ga.  609,  three  suits  in  favor  of  different  part- 
ies against  the  same  defendant  on  the  same 
claim,  two  of  them  being  for  the  whole  claim, 
and  the  third  for  a  large  portion  thereof,  and 
each  involving  long  and  complicated  account.s, 
were  consolidated.     In  Beech  v.  Woodyard, 

5  W.  Va.  231,  although  the  motion  to  consoli- 
date was  refused,  the  Court  considered  that 
the  rule  for  the  consolidation  of  suits  is  alike 
in  Equity  and  at  Law,  the  matter  being  ad- 
dressed to  the  discretion  of  the  Court. 

In  Foxall  v.  Webster,  cited  ante,  339,  n.  3, 
where  134  suits  were  brought  by  a  patentee 
against  separate  defendants  for  infringements 
of  the  patent,  Vice-Chancellor  Kindersley 
refused  an  application  of  seventy-seven  of 
the  defendants  that  the  plaintiff"  be  directed 
to  proceed  with  one  suit,  either  to  try  all  the 
questions,  or  at  any  rate  the  validity  of  the 
patent,  the  proceedings  in  the  other  suits  to 
be  staved  in  the  meantime.  2  Dr.  &  Sm.  250; 
12  W.'R.  94;  10  Jur.  1-37.  The  Vice-Chan- 
cellor  thought  the  motion  premature  before 
answer  by  the  defendants,  and  refused  it 
with  leave  to  move  again  on  the  coming  in  of 
the  answers,  saying  that  the  Court  would 
"put  the  matter  in  a  course  of  decision  to 
save  a  multiplicity  of  suits."  12  W.  R.  96. 
Upon  appeal,  the  Lord  Chancellor  made  an 
order  for  a  trial  of  the  validity  of  the  patent  as 
between  the  plaintiff  and  seventy  of  the  defend- 
ants then  before  the  Court,  the  case  to  l)e  con- 
ducted bv  one  or  more  of  the  defendants  for 
the  rest."  12  W.  R.  186 ;  10  Jur.  137.  The 
order  seems  to  have  been  made  by  consent, 
2  Dr.  &  Sm.  250,  note  at  end  of  case. 

By  Order  LI,  §  4,  under  the  Judicature 
Acts^  it  is  expressly  pro^•ided :  "Actions  in 
any  division  or  divisions  may  be  consolidated 
by  order  of  the  Court,  or  a  Judge,  in  the 
manner  heretofore  in  use  in  the  Superior 
Courts  of  Common  Law."  Morgan's  Acts 
and  Orders,  593.] 
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ciimstances,  make  an  order  staying  the  proeeedinffs  in  one  of  them.* 
Thus,  as  we  have  seen,  where  two  or  more  suits  are  instituted  in  tiio 
name  of  an  infant  b}-^  different  persons,  each  acting  as  liis  next  friend, 
the  Court,  on  being  satisfied  b}'  an  inquiry,  or  otherwise,  which  suit  ia 
most  for  his  benefit,  will  stay  the  proceedings  in  the  other  suit.'  So, 
also,  where  two  suits  are  instituted,  for  the  aduiinistrutiou  of  un  estate  : 
when  the  decree  has  been  obtained  in  one  suit,  proceedings  will  be 
stayed  in  the  other. 

Where  the  second  suit  embraces  an  object  not  provided  for  in  the 
decree  pronounced  in  the  first  suit,  the  proceedings  in  the  second  suit 
will  not  be  stayed :  ®  as  for  instance,  where  th(;  decree  is  madi-  in  a 
creditors'  suit,  and  a  bill  is  filed  by  a  legatee.''  But  even  in' this  case, 
it  is  often  desirable  to  obtain  a  transfer  and  amalgamation  of  the  two 
suits.*  Where  the  second  suit  prayed  additional  relief,  the  Court  stayed 
proceedings  in  it,  on  the  parties  to  the  first  suit  undertaking  to  intro- 
duce into  the  decree  in  that  suit,  the  additional  relief  which  might  be 
obtained  in  the  second  suit.^  In  another  case,  the  Court  stayed 
proceedings  in  the  second  *  suit,  only  so  far  as  the  relief  sought  *798 
could  be  obtained  in  the  first  suit ;  ^  and  recently,  the  Court, 
on  the  parties  consenting  that  an  immediate  decree  should  be  made  in 
the  second  suit,  ordered  the  two  suits  to  be  consolidated,  and  decreed  the 
further  relief  which  could  be  obtained  in  the  second  suit ;  -  but  where, 
after  a  bill  had  been  filed  by  one  executor  against  his  co-executor  for 
administration,  and  asking  special  relief,  but,  before  decree,  the  latter 
obtained,  on  summons,  an  order  against  the  former  to  administer  the 
same  estate,  the  Court  refused  to  discharge  the  order. ^  Where  a 
decree  has  been  made  in  both  suits,  the  Court  will  direct  the  acbninis- 
tration  to  proceed  in  that  branch  of  the  Court  in  which  the  decree  is  in 
the  most  perfect  state,  notwithstanding  that  it  may  be  posterior  in 
point  of  date.* 

It  is  the  duty  of  the  personal  representative  to  make  the  application, 
as  soon  as  a  decree  has  been  made  in  one  suit ;  ^  but  if  he  neglects  to 
do  so,  the  plaintiff  in  the  suit  in  which  the  decree  has  been  made,"  or 

4  Smith  V.  Guy,  2  C.  P.  Coop.  t.  Cott.  lini,  1  S.  &  S.  206,  209;  Biulgen  v.  Sage,  3 
289,  296;  2  PbiL"  159;  Rigby  v.  Strang--  M.  &  C.  683,  687.  o,  ,r  » 
wav*  2  Phil.  175,  177;  10  Jur.  998;  Under-  '■>  Gwyer  v.  Peterson,  26  Reav.  83:  Mat- 
woodi'.  Jee,  1  M'N.  &  G.  276 ;  17  Sim.  119 ;  thews  v.  Pahner  11  W.  11   610,  \  ._C.  K. 

15  Jur.  99;  and  see  Seton,  889.  J  gr.vden  v.  Foster  f,  Beav.  14f.. 

5  Ante,  pp.  69,  70.  I  Hoskms  v.  Campbell,  2  H.^-  .M.  43._ 

6  Undersvoort  v.  Jee,  nhi  sup.  ;  Menzies  8  Vanrenen  v.  Piffard.  13  A\  .  K.  42;j,  V. 
t'  Connor  3  M'N.  &  G.  648,  6-52;  Anson  v.  C  S.;sed  qti.  if  the  plamtifi  ni  the  summons 
fowrrood,'  6  Mad.  374;  Pickford  v.  Hunter,  suit  was  entitled  so  to  sue;  see  15  cV:  16  \  ic. 
5Sim.  122, 129;  Ladbrokev.  Sloane,  3DeG.  e.  86  §  45. 

&  S.  291;  Smith  v.  Guy,  vhi  sup. ;  Rump  v.  *  Littlewood  v.  Collins,  11   U  .  Iv.  38,,  L. 

Greenhill',  20  Beav.  512;  Whittington  v.  Ed-  J  J.  ^^.'    a    r  r  r 

wards,  3  De   G.  &  J.  243 ;  Taylor  v.  South-        J  Theny  t;.   Hemlerson   1 1    &  C.  C.  C. 

ffate   4  M   &  C   203  2W).  481,  483;  6  Jur.  38();  Stead  r.  Stead.  2  C.  P. 

7'Golder  V.  Colder,  9  Hare,  276;  Earl  of  Coop.  t.  Cott.  311;  Packwood  r.  Maddison    1 

Portarlington   ..   Dam'er.  2  Phil.  262;  Plun-  S.  &  S.  232   234;  2  C.  P.  Coon  t.  Cott   312 
kett  1,   T  ?wis   11  Sim   379.  ®  F.arl  of  Portarlington  v.  Darner,  2  PhiL 

8  S^eCumming  "'slater,  1  Y.  &  C.  C.  C.  262 ;  and  see  Swale  f.  Swale,  22  Beav.  401. 
484;  Godfrey  v.  Maw,  ib.  485;  Pott  v.  Gal- 
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any  person  interested,"  may  obtain  the  order :    although  he  is  not  a 
part}'  to  the  other  suit. 

Where  two  suits  for  the  administration  of  the  same  estate,  one  by  the 
executor,  and  the  other  by  the  residuar}^  legatee,  come  on  together,  the 
proceedings  in  the  executor's  suit  will  be  stayed,  and  the  decree  made 
in  the  residuaiy  legatee's  suit.^ 

Where  an  administration  decree  has  been  obtained  in  the  Court  of 
the  Duch}'  of  Lancaster,  a  suit  for  the  same  purpose  in  the  Court  of 
Chancery  will  be  sta^-ed,  if  the  whole  subject-matter  is  within  the  juris- 
diction of  the  Ducln'  Court,  but  not  otherwise.^ 

Where  the  concuiTent  suits  are  in  different  branches  of  the  Court,  a 
difference  of  opinion  prevailed  with  reference  to  the  Judge  by  whom 
the  order  staying  proceedings  should  be  made  ;  ^°  but  the  practice  now 
adopted  is :  to  obtain  from  the  Lord  Chancellor,  or  Lords  Justices,  on 
special  motion,  with  notice  to  the  other  parties  to  the  suits,"  an  order 
transferring  the  cause  in  which  it  is  desired  to  stay  further  proceedings, 
to  the  Judge  who  has  pronounced  the  decree  ;  and  then  to  obtain 
*799  from  him  an  order,  *  entitled  in  both  causes,  staying  further 
proceedings  in  the  transferred  cause,  and  providing  for  the 
costs. ^  The  order  to  stay  may  be  obtained  on  special  motion,  or, 
where  the  decree  is  in  prosecution  at  Chambers,  on  special  summons  ; 
and  notice  of  the  motion,  or  the  summons,  must  be  served  on  all  par- 
ties to  each  cause. ^ 

Where  such  an  order  is  made,  the  costs  of  all  parties  to  the  second 
suit  who  are  parties  to  the  first  suit,  up  to  notice  of  the  decree,  are 
usuall}'  made  costs  in  that  suit,  and  the  costs  of  any  party  who  is  not  a 
party  to  the  first  suit,  are  ordered  to  be  paid  by  the  executor,  and  added 
to  his  own.^  If  the  executor  has  no  assets  to  pay  them,  liberty  will  be 
given  such  party  to  go  in  and  prove  for  them  in  the  first  suit.^ 

If  the  plaintiff  in  the  second  suit  proceed,  after  notice  of  the  decree 
in  the  first  suit,  he  will  not  be  allowed  the  costs  of  such  subsequent  pro- 
ceedings ;  but  he  will  not  be  made  to  pay  costs. ^  Where,  however,  the 
Court  considered  that  the  second  suit  was  improperly  instituted,  the 

T  Smith  V.  Guy,  2  C.  P.  Coop.  t.  Cott.  289,  2  For  form  of  order,  see  Seton,  887;  and 

297.  for  forms  of  notice  of  motion  and  summons, 

8  Kolk  V.  Archer,  16  Jur.605,  M.  R.;  and      see  VoL  III. 

Miller  v.  Powell,  V.  C.  K.  B.,  14  July,  1849,  8  Seton,  888;  Golder  v.  Colder,  9  Hare, 

there  referred  to.  276,  279;  West  v.  Swinburne,    14  Jur.  360, 

9  Wynne  v.  Hughes,  26  Beav.  377;  5  Jiir.  V.  C.  K.  B.;  and  see  Therrv  v.  Henderson,  1 
N.  S.  165;  and  see  26  Beav.  384  n.;  28  L.  J.  Y.  &  C.  C.  C.  481.  483;  6  Jur.  .386;  Frowd  v. 
Ch.  485,  L.  .J.T.;  see  also  Seton,  881;  Bradley  Baker,  4  Beav.  76,  78;  Littlewood  v.  Collins 
V.  Stelfox,  1  N.  R.  221,  L.  C.  11  W.  R.  387,  L.  JJ.;  and  see  form  of  order, 

10  White   V.  .Johnson,   2  Phil.   689;  Lad-      Seton,  887. 

brooke  v.  Bleadon,  15   Beav.  457;   16  Jur.  •*  Canhan  v.  Neale,  26  Beav.  266;  5  .lur. 

851;  Scotto  V.  Stone,  17  Jur.  588,  V.  C.  K.  N.  S.  52;  Ladbroke  v.  Sloane,  3  De  G.  &  S. 

11  Bond  V.  Barnes,  2  De  G.,  F.  &  J.  387;  291;  West  v.  Swinburne,  vbi  sup.;  see  form 
and  see  nnU\  pp.  70,  n.,  398.  For  form  of  of  order,  Seton,  887.  [If  there  is  a  fund  in 
notice  of  motion,  see  Vol.  IH.  Court,  the  costs  maybe  ordered  to  be  paid  out 

1  Duffort  V.  Arrowsmith,  7  De  6.,  M.  &  of  it.    Jackson  v.  Leixi.  1  J.  &  W.  221),  233.] 
G.  434;  Harris  v.  Candy,  1  De  G.,  F.  &  J.  S  Earl  of  Portarlirf::ton  v.  Darner,  2  Phil. 

13;  Swale  v.  Swale,  22   Beav.  401;  and  see  262;  and  see  Seton,  8b8. 
ante,  pp.  70,  398. 
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plaintifT  in  it  was  ordered  to  pay  tlic  costs  of  the  order  of  transfer,  and 
of  the  motion  to  stay  proceedings." 

The  rule,  that  when  two  suits  are  instituted  for  tlie  administration  of 
the  same  estate,  that  shall  be  prosecuted  in  which  liie  earlier  decree  has 
been  obtained,  does  not  apply  when  it  has  not  been  obtained  fairly  ; 
and  the  Court  held  this  to  have  been  the  case  where,  on  the  same  day 
on  which  notice  had  been  given  to  an  executor  to  appear  to  an  adminis- 
tration summons,  he  appeared  of  his  own  accord  at  an  earlier  hour  in 
the  Chambers  of  another  Judge,  and  consented  to  an  order  on  a  sum- 
mons then,  and  not  j)reviously,  applied  for,  b}-  another  plaintiff.''  But 
the  Court,  b}'  consent,  made  an  immediate  decree  in  a  cause  not  in  the 
paper,  for  administration  of  the  real  and  personal  estate  of  an  intestat-e, 
at  the  suit  of  a  creditor,  after  a  summons  in  Chambers  for  the  adminis- 
tration of  the  personal  estate  had  been  taken  out  bj^  another  creditor, 
and  which  was  returnable  before  the  fii'st  da}'  on  which  the  cause  could 
be  heard  as  a  short  cause.* 

Where  the  suit  in  which  the  decree  was  made  was  instituted  by 
*  two  executors  against  a  third,  the  Court  refused  to  stay  the  pro-  *800 
ceedings  in  a  suit  by  a  creditor,  whose  case  depended  on  vouchers 
and  documents  in  the  executors'  hands,  until  they  had  put  in  their 
answer ;  and  directed  the  motion  to  stay  proceedings  to  stand  over 
until  that  had  been  done  :  observing,  that  the  Court  would  then  know 
who  ought  to  have  the  conduct  of  the  litigation.^ 

When  the  order  staging  proceedings  is  made,  if  a  sufficient  reason 
for  so  doing  appears,  the  Court  will  give  the  conduct  of  the  decree  to 
the  plaintiff  in  the  suit  in  which  the  proceedings  are  stayed  ;  ^  but  the 
mere  fact  that  the  plaintiff  and  defendants,  in  the  suit  in  which  the 
decree  has  been  made,  appear  by  the  same  solicitor,  is  not  a  sufficient 
reason  for  so  doing ;  and  where  a  creditors'  and  legatees'  suit  are  amal- 
gamated, the  Court  prefers  giving  the  conduct  of  the  cause  to  the  lega- 
tee, who  is  interested  in  reducing  the  expenses  as  much  as  possible,  all 
persons  being  at  hbert}'  to  attend  and  assert  their  claims  :  considering 
it  very  important  that  administration  suits  should  be  conducted  in  a 
friendly  spirit.^  Where  there  are  no  special  circumstances  giving  the 
preference  to  either  plaintiff,  the  plaintiff  in  the  first  suit  in  point  of 
time  will  have  the  conduct  of  the  proceedings.* 

Where  a  decree  or  judgment  has  been  obtained  in  a  foreign  country, 
in  respect  of  the  same  matter  for  which  a  suit  has  been  conunenced  in 

6  Salter  v.  Tildesley,  13  W.  R.  370,  M.  R.  Jur.  781,  L.  C;  Smith  v.  Guy,  2  Phil.  159;  2 

■?  Harris  v.  Gandv,  1   De  G.,  F.  &  J.  13;  C  P.  Coop.  t.  Cott.  289;  WhecUiouse  r.  Cal- 

and  see  Frost  v.  Wood,  12  W.  R.  285,  L.  JJ.  vert,  cited   Seton,    888;  Frost   ».  Wood,  ubi 

S.  C.  mm.  Frost  v.  Ward,  2  De  G.,  J.  &  S.  sup. ;  Belcher  v.  Belcher.  2  Dr.  &  Sin.  444, 

7Q,  wliore  the  other  suit  was  by  the  persoual  rep- 

8  Furze  v.  Hennet,  2  De  G.  &  J.  125.  rcsentatives. 

1  Macrae  v.  Smith,  2  K.  &  J.  411;  see  »  Per  Sir  J.  Romilly  M.  R.  in  Penny  v. 
alsoBuda:en  v.  Sage,  3M.  &  C.  G83,  687.  Francis.  7  Jur.  N.  S.  243;  9  A\  .  R.  9;  see 

2  See  Macrae  v.  Smith,  ubi  sup. ;  Norvall  also  Kolk  v.  Archer,  uhi  sxp.  ;  Hams  v. 
V.  Pascoe,  10  W.  R.  3:i8,  V.  C  K. ;  Hawkes  Lightfoot,  10  W.  R.  31,  V.  C  K. 

V.  Barrett,    5    Mad.   17;  Kelk    v.  Arclier,  16  *  Norvall  v.  Pascoe.  ^i/ .-•»/<.;  and  see  Sal- 

Jur.  605,   M.  R.;  MHardy  v.  Hitclicock,  12      ter  v.  Tildcslcy,  13  W.  R.  376,  M.  R. 
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the  Court  of  Chancery,  proceedings  in  such  suit  will  be  stayed,  if  the 
Court  is  satisfied  that  the  decree  or  judgment  in  the  foreign  Court  does 
justice,  and  covers  the  whole  subject  of  the  suit.^ 

A  party  to  a  suit  in  the  Court  of  Chancery,  wherein  a  decree  has 
been  made  under  which  he  may  obtain  relief,  will  be  restrained  from 
prosecuting  a  suit  in  a  foreign  Court  for  the  same  object.^ 

Proceedings  in  a  suit  ma}^  also  be  stayed,  pending  a  rehearing  or 

appeal.'' 

*801         *It  may  also  be  mentioned  here,  that  where  an  oppressive 

number  of  bills  has  been  filed,  for  infrin'gement  of  the  same  patent, 

the  Court  will  appoint  some  of  the  infringers  to  represent  the  others, 

and  sta}'  the  proceedings  in  the  remaining  suits. -^ 

Where  a  suit  had  been  compromised,  and  the  proceedings  therein 
sta3-ed,  the  Court,  on  setting  aside  the  compromise  as  against  one  of 
the  plaintiffs,  gave  him  permission  to  proceed  with  the  suit,  although  it 
remained  stayed  as  against  the  other  plaintitfs.^ 

[Where  a  plaintiff,  after  an  order  for  the  production  of  documents, 
persists  in  not  filing  a  sufficient  affidavit  as  to  documents,  the  Court 
may  fix  a  time  at  which  the  bill  shall,  in  default  of  a  sufficient  affidavit, 
stand  dismissed.^ 

A  bill  may  also  be  dismissed,  on  motion  of  the  defendant,  or  mero 
viotu  by  the  Court,  for  want  of  equity  on  its  face.^] 


Section  II.  —  For  Want  of  Prosecution. 
Any  defendant  may,  upon  notice,^  move  the  Court  that  the  bill  may 

5  Ostell  V.  Le  Page,  2  De  6.,   M.  &  G.  *  [Speidall  v.  Jervis,  2  Dick.  632 ;  Moles- 

892,   894 ;  16  Jur.  1134,  V.  C.   S. ;  see  also  worth  v.  Lord  Verney,  2  Dick.  667 ;  Mayse 

vStainton   v.   Carron    Company   (No.  3),    21  v.  Biggs,  3  Head,   36;  Earles  v.    Earles,  3 

Beav.  500;  ante,  pp.  658,  659,  664,  and  note;  Head,  366;    Webster  v.  Thompson,   55  Ga. 

Low  V.  Miissev,  41  Vt.  393;  Brown  v.  Lexing-  546;  Hickev  v.  Stone,  60  III.  458.     See  also 

ton  &  Danville  R.  R.  Co.,  2  Beas.  (N.  J.),  191.  Pond  v.  Vermont  Valley  R.  Co.,  12  Blatchf. 

0  Harrison  v.  Gumey,  2  J.  &  W.  563;  282;  Hine  v.  New  Haven,  40  Conn.  478. 
Bushby  !•.  Munday,  5  Mad.  297:  Beauchamp  But  a  bill  ought  not  to  be  dismissed  by  the 
V.  Marquis  of  Huntley,  .Jac.  546 ;  Booth  v.  Court  on  its  own  motion  because  brought  in 
Leycester,  1  Keen,  579;  Wedderburn  v.  Wed-  the  firm  name,  without  naming  the  partners, 
derburn,  2  Beav.  208,  214;  4  Jur.  66;  4  M.  no  objection  having  been  taken  by  the  parties 
&  C.  585,  594,  596;  Graham  v.  RLaxwell,  1  to  the  omission.  Alderson  r;.  Henderson,  5  W. 
M'N.  &  G.  71;  13  Jur.  217;  Maclaren  v.  Va.  182.  Norwhere  the  bill  discloses  equity, 
Stainton,  16  Beav.  279 ;  overruled  by  H.  L.,  although  defectively  stated.  Thompson  v. 
5  H.  L.  Ca.  416;  see  also  Stainton  v.  Carron  Paul,  8  Hum.  114;  ^Henderson  v.  Mathews,  2 
Company,  21  Beav.  152,  500;  2  Jur.  N.  S.  Tenn.  Leg.  Rep.  181;  Quinn  v.  Leake,  1 
49,  L.  C"  &  L.  JJ.;  and  upon  conflict  of  juris-  Tenn.  Ch.  67.] 

diction,  generally,    see  Venning  v.  Loyd,  1  ^  See  Hoxey  v.  Carey,  12  Geo.  534.     A 

De  G.,    F.  &  J.  193,  200;  6  Jur.  N.  S.  81;  rule   to   speed   the  cause  should    precede  a 

and  Seton,  881.  motion   to  dismiss    for  want  of  prosecution. 

^  Seep"st,  Chap.  XXXIL  §  1,  Rehearings  Dixon  v.  Rutherford,  26  Geo.  153.     [So   in 

and  Appeals.  Tennessee,  a  rule  must  be  made  on  the  plain- 

1  Foxwell  V.  Webster,  10  Jur.  N.  S.  tiff  to  take  any  step  necessary  to  the  progress 
137,  L.  C. ;  2  Dr.  &  S.  250;  9  Jur.  N.  S.  of  the  cause,  after  which  the  Court  may  make 
1189.  a   peremptory  rule,  fixing  the  time  within 

2  Brooke  v.  Lord  Mostyn,  13  W.  R.  248,  which  the  step  shall  be  taken  or  the  cause  be 
L.  JJ.  dismissed.     Code,  §  4-389,  4390;  Hicks's  Ch. 

^  [Republic  of  Liberia  v.  Imperial  Bank,  Pr.  126;  Kain  v.  lioss,  ILea,  70.] 
L.  R.  9  Ch.  Ap.  569.] 
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be  dismissed  with  costs,  for  want  of  prosecution,  and  tlie  Court  may 
order  accordingly,  in  the  following  cases  :  — 

(1.)  Where  the  plaintiff,  having  obtained  no  order  to  enlarge  the 
tirae,^  docs  not  within  four  weeks ''  after  the  answer,  or  the  last  of  tlm 
answers,  required  to  be  put  in  by  such  defendant,  is  held  or  deemed  to 
be  sufficient,'*  or  after  tlie  liling  of  a  traversing  note  against  suclx  de- 
fendant,'' file  replication, i»  or  set  down  the  cause  to  be  heard  on  bill  and 
answer,"  or  serve  a  notice  of  motion  for  a  decree,^'^  or  obtain  and  serve 
an  order  for  leave  to  amend  the  bill ;  ^^  or 

(2.)  Where  the  plaintiff,  having  undertaken  to  reply  to  a  plea  fili-d 
by  such  defendant  to  the  whole  bill,  does  not  file  his  replication  within 
four  weeks  after  the  date  of  his  undertaking ;  "  or 

(3.)  Where  the  plaintiff,  having  obtained  no  order  to  enlarge  the 
time,  does  not  set  down  the  cause  to  be  heard,  and  obtain  and  serve  a 
subpoena  to  hear  judgment,  within  four  weeks  after  the  evidence  has 
closed.  ^^ 

Where  the  plaintiff  obtains  an  order  for  leave  to  amend  his  bill,  and, 
having  obtained  no  order  to  enlarge  the  time,"  does  not  amend 
*  the  bill  within  the  time  limited  by  the  order  to  amend,  or,  if  no  *802 
time  be  so  limited,  within  fourteen  da3^s  from  the  date  of  such 
order,  the  order  to  amend  is  void,  and  the  cause  as  to  dismissal 
stands  iu  the  same  position  as  if  the  order  to  amend  had  not  been 
made.^  • 

Any  defendant  may,  upon  notice,  move  to  dismiss  the  bill  with  costs 
for  want  of  prosecution,  where  the  plaintiff,  after  answer,  amends  his 
bill  without  requiring  an  answer  to  the  amendments  from  any  of  the 
defendants,^  and,  having  obtained  no  order  to  enlarge  the  time,'  does 
not  file  the  replication,*  or  set  down  the  cause  to  be  heard  on  bill  and 
answer,^  or  serve  a  notice  of  motion  for  a  decree,®  within  the  times  fol- 
lowing, viz.  :  — 

(1.)  Within  one  week  after  the  expiration  of  the  time  within  which 

8  Ante,  ^.  ill.  post.  Chap.    XXIII.,   Setting  doicn    Causes; 

"^  These  four  weeks  expire  at  12  o'clock  at  and  sue  Hraithwaite's  Manual,  1U3,  n.  (135). 
night  on  the  last  day.     Preston  v.  Collett,  20  l^  Ante,  p.  421. 

L.  J.  N.  S.  Ch.  228,  V.  C.  Ld.  C.  i  Ord.  XXXIII.   11.     This  order  applies 

8  Ante,  pp.  412,  786 ;  see  Leite  v.  John-  to  all  orders  to  amend,  wliether  of  course  or 
eton,  L.  R.  5  Eq.  2G6.  not;  Armistead  v.  Durham.  11  Beav.  423;  1.1 

9  Ante,  p.  514  et  seq.  Jur.  330;  Bainbrigge  v.  Baddelev,  12  Beav. 

10  Post,    p.   828  et  seq. ;  see  66th  Equity       152 ;  13  .lur.  997. 

Rule  of  the  United  States  Courts;  and  Rule  2  Brown  v.  Butter,  21  Beav.   615.    This 

17  of  the  Chancerv  Rules  in  Massachusetts  case  appears  to  be  inconsistent  with  Bramstou 

11  Post,  828  et'seq.;  and  Chap.  XXIII.,  v.  Carter,  2  Sim.  458;  Cooke  v.  Davics,  1 
Setting  down  Causes;  see  Rule  17  of  the  Russ.  153,  n.  (c);  and  Riistrick  v.  Klsworlh, 
Chancery  Rules  in  Massachusetts.  2  De  G.  &  S.  95;  12  .lur.  281.  none  of  which 

12  /"osf,  p.  819  ei  sey.  were   cited   in    Brown   v.   Butter;    and    see 

13  Ante,  p.  412.  Forbes  v.  Preston,  U  Jur.  N.  S.  198,   V.  C. 

14  Ante,  p.  696.  S. 

15  Ord.  XXXIII.  10;   as  varied  by  Ord.  8  Ante,  p.  421. 

22  Nov.,  1866,  r.  1;  see  Ponsardin  v.  Stear,  *  Post,  p.  828  et  seq. 

32  Beav.   666;  9  Jur.  N.  S.  885;  Ernest  v.  6  Post,  p.  828  et  seq.;  and  Ch.  XXIII., 

Govett,  2  N.  R.  486,  V.  C.  W.;  see  also  Hart  Setting  down  Causes. 

V.  Roberts,  32  Beav.  231;  7  Jur.  N.  S.  669;  «  Post,  p.  819  et  teq. 
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the  defendant  might  have  put  in  an  answer,''  in  cases  where  the  defend- 
ant does  not  desire  to  answer  the  amendments.^ 

(2.)  Within  fourteen  days  after  the  refusal  to  allow  further  time,  in 
cases  where  the  defendant,  desu-ing  to  answer,  has  not  put  in  his  an- 
swer within  the  time  allowed  for  that  purpose,  and  the  Judge  has 
refused  to  allow  further  time. 

(3.)  Within  fourteen  days  after  the  filing  of  the  answer,  in  cases 
where  the  defendant  has  put  in  an  answer  to  the  amendments,  unless 
the  plaintiff  has,  within  such  fourteen  da3's,  obtained  a  special  order  for 
leave  to  except  to  such  answer  or  to  re-amend  the  bill.^ 

In  cases  where  the  defendant  puts  in  an  answer  to  amendments  to 
which  the  plaintiff  has  not  required  an  answer,  vacations  are  not  reck- 
oned in  computing  the  times  for  filing  replication,  setting  down  the 
cause,  or  setting  down  a  motion  for  a  decree.^" 

K  the  plaintiff  fails  to  set  down  a  motion  for  decree  within  one  week 
after  the  expiration  of  the  time  allowed  to  him  to  file  his  affidavits  in 
reply,  in  case  the  defendant  has  filed  any  affidavit,  or  within  one  week 
after  the  expiration  of  the  time  allowed  to  the  defendant  to  file  his 
affidavits  in  answer,  in  case  the  defendant  has  not  filed  any  affi- 
*803  davit,  or  in  case  the  time  allowed  for  either  of  the  *  purposes 
aforesaid  shaU  he  enlarged,  then  within  one  week  after  the  ex- 
piration of  such  enlarged  time,  the  defendant  may  move  to  dismiss  the 
bill  for  want  of  prosecution.-'  , 

If  the  plaintiff  amends  his  bill,  and  requires  an  answer,  the  defend- 
ant cannot  move  to  dismiss  the  bill  for  want  of  prosecution  until  four 
weeks  from  the  expiration  of  the  time  when  his  answer,  or  the  last  of 
his  answers,  to  the  amended  biU  is  held  or  deemed  sufficient,  except 
upon  the  same  contingencies  as  are  mentioned  above,  with  respect  to 
answers  to  original  bills. " 

A  defendant  to  a  suit  commenced  by  bill,  who  has  not  been  re- 
quired to  answer  the  bill,  and  has  not  answered  it,  may  apply  for  an 
order  to  dismiss  the  biU  for  want  of  prosecution,  at  any  time  after  the 
expiration  of  three  months  from  the  time  of  his  appearance,  unless  a 
notice  of  motion  for  a  decree  has  been  served  in  the  mean  time,  or  the 
cause  has  been  set  down  to  be  heard ;  and  the  Court  may,  upon  such 
application,  if  it  shall  think  fit,  make  an  order  dismissing  the  bill,  or 
make  such  other  order  and  impose  such  terms  as  may  appear  just  and 
reasonable.'    In  computing  the  three  months,  vacations  are  reckoned.* 

7  See  Ord.  XXXVII.  7,  which  fixes  the  ante,  p.  412 ;  and  Braithwaite's  Manual,  186, 
time    at   thirty  days  from    service  of    the      n.  (109). 

amended  hill  fand  see  ante,  p.  740.  i  Ord.  22  Nov.,  186G,  rr.  2,  3. 

8  This  applies,  although  an  answer  to  the  2  Ante,  p.  801. 

amended  bill  may  have  been  required  from  8  (jrd.  XXXIII.  13;  as  varied  by  Ord.  22 

another  defendant.  Forbes  r.  Preston,  «At  s«/).  Nov.,  18G6,  r.  1.     A  bill  was  dismissed  with 

"^  Ord.  XXXIII.  12;  as  varied  by  Ord.  22  costs  under  this  order,  in  Iladdon  v.  Pegler, 

Nov.,  18G0,  r.  1 ;  "nte,  p.  7G5.  5  Jur.  N.  S.  112.3,  V.  C  W. 

10  Ord.  XXXVII.   13  (4).    It  is  assumed  *  Bothomlev  y.  Squire,  7  De  G..  M.  &  G. 

that  the  words   "setting  down  causes,"   in  24G;  Ord.  XX:k;vri.  13  (14th  of  May,   1845, 

Ord.  XXXVII.  13  (4),  include  setting  down  Sand.  Ord.  984)  does  not  apply  to  this  case, 

motions  for  decree.     As  to  the  vacations,  see  Jl/id.     As  to  the  vacations,  see  ante,  p.  412. 
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Where,  at  the  expiration  of  the  three  months,  the  evidiMuc  had  not 
closed,  so  that  the  phiintill'  couki  not  set  down  the  cause,  the  Court, 
upon  a  motion  to  dismiss  for  want  of  prosecution,  gave  the  phiin- 
tiflF  leave  to  set  down  the  cause  after  the  expiration  of  the  three 
months.® 

The  orders  do  not  appear  to  be  framed  to  meet  the  case  of  a  dcffiid- 
ant  who  files  a  voluntary  answer  ;  l)ut  it  was  said  by  Sir  W .  V.  ^^'o(Jd 
V.  C,  in  Bentleij  v.  Mercer,'^  that  it  must  have  been  intended  that  suc-li 
a  defendant  should,  in  some  wa}-,  be  able  to  get  rid  of  a  suit,  after 
having  put  in  a  voluntary  answer ;  and  it  would  seem  that  a  defendant 
maj^  in  such  a  case,  move  to  dismiss  for  want  of  prosecution,  after 
the  expiration  of  three  months  from  the  date  of  his  appearance,  an(l 
four  weeks  from  the  filing  of  his  answer,  and  i)ossibly  even  after  tlie 
expiration  of  the  four  weeks,  although  the  three  months  liave  not 
expired.^ 

The  right  of  a  defendant  to  move  to  dismiss  depends,  in  all  cases, 
upon  the  proceedings  of  the  plaintiff  relative  to  the  particular  defend- 
ant making  the  motion,  and  not  to  the  general  proceedings  in  the 
cause  as  to  other  defendants.^  The  form  of  order  to  be  made 
*  upon  such  a  motion  is,  however,  within  the  discretion  of  the  *804 
Court :  which  will,  of  course,  be  guided  by  the  gonduct  of  the 
cause  relative  to  all  the  defendants. 

The  plaintiff,  by  obtaining  and  serving  an  order  for  leave  to  amend 
the  bill,  precludes  the  defendant  from  moving  to  dismiss  ;  and  the 
order  to  amend  is  in  time,  if  drawn  up  and  served  before  the  motion 
to  dismiss  is  actually  made,  although  after  notice  of  the  motion  has 
been  served.^  And  if,  after  ser^dce  of  the  notice,  the  plaintiff  files 
replication,  it  is  also  a  complete  answer  to  the  motion.^  But  in  such 
cases,  and  in  others  where  a  defendant's  title  to  disniiss  is  intercei)ted 
by  a  step  taken  by  the  plaintiff  between  the  notice  of  motion  and  its 
being  heard,  the  plaintiff  has  to  pay  the  costs  of  the  defendant's 
application  to  dismiss  the  bill.^  It  must  be  remembered,  however, 
that  after  service  of  a  notice  of  motion  to  dismiss,  in  a  case  where  the 
defendant  is  entitled  to  move,  an  order  of  course  to  amend  cannot  be 
obtained.* 

An  order  to  amend,  if  irregularly  obtained,  has  been  held  to  be  a 
nullity,  and  not,  therefore,  to  stop  a  motion  to  dismiss  ;  ®  but  this  decis- 

5  Bates  V.  Brothers,  2  W.  R.  388,  V.  C.  ^  Peacook  v.  Sievior,  5  Sim.  553 ;  Jones  r. 
S  Lord  Charlemont,  12  Jur.  389,  V.  C.  L.     As 

6  4  Jur.  N.  S.  407 ;  6  W.  R.  265.  to  orders  to  amend,  see  onte,  p.  409  et  stq. 

7  Bentley».  Mercer,  4  Jur.  N.  S.  407;  6  2  Story  v.  Official  Manager  of  the  National 
W.  R.  265,  V.  C.  W.;  see  also  Ayeeks  %i.  Insurance  Society,  2  N.R.  351,  v.  C.  W.; 
Heward,  11  W.  R.  79,  V.  C.  W.;  Semple  v.  and  see;>os<,  p.  805. 

Holland,  IN.  R.   504,   M.   R.;  and  Nugent  »  Ibid.;    Waller  v.   Pedhngton,  4   IJcav. 

t).  Jenkinson,  cited  Braithwaite's  I'r.  572.  124.  ,,      ^  „.  r.    i     , -.  «• 

8  See  Nicholl  v.  Jones,  14  W.   R.  79,  V.  *  Ord.  I\.  12;  see  Bnggs  v.  Beale     2  W  . 
C.  W. ;  Semmes  v.  Mott,  27  Geo.  92.     A  bill  R.  934,  V.  C.  W  . ;  and  ante,  PP-  412.  416. 
cannot  be  dismissed  for  failure  to  proBecute,  if  ^  De   Geneve   v.   llaunam,    1    K.   i:  M. 
the  defendants  have  caused  or  acquiesced  in  494. 

the  delay.    Dixon  v.  Rutherford,  26  Geo.  153. 
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ion  would  seem  to  be  overruled :  the  rule  of  the  Court  now  being  to 
treat  all  orders  that  have  been  made  as  valid,  until  they  have  been 
regularly  discharged.® 

If,  upon  the  hearing  of  a  cause,  it  is  ordered  to  stand  over,  with  lib- 
ert}'  to  the  plaintiff  to  amend  his  bill  b}'  adding  parties  :  in  pursuance 
of  which  the  plaintiff  amends,  but  does  not  proceed  any  further,  the 
defendant  may  move  specially  to  dismiss  the  bill  for  want  of  prosecu- 
tion, and  is  not  bound  to  set  the  cause  down  again.''  And  where  the 
order  directs  the  cause  to  stand  over  for  a  limited  time,  within  which 
the  plaintiff  is  to  add  necessary  parties,  and  that  in  default  thereof  the 
bill  is  to  stand  dismissed  with  costs,  without  further  order  :  if  the  plain- 
tiff does  not  add  the  parties  within  the  limited  time,  no  further  applica- 
tion need  be  made  to  dismiss  the  bill,  as  it  is  already  out  of  Court ;  * 
but  if  the  order  does  not  contain  a  direction  for  taxation  and  payment 
of  costs,  an  ex  parte  application  for  an  order  for  such  direction  must  be 
made.^  Where  the  order  does  not  direct  the  bill  to  be  dismissed 
*805  in  case  *  the  bill  is  not  amended  within  the  time  specified  in  the 
order,  and  the  plaintiff  omits  to  amend,  the  defendant  may 
move,  upon  notice,  that  unless  the  bill  be  amended  within  a  certain 
time,  it  may  be  dismissed  with  costs. ^ 

Where,  at  the  tima  of  service  of  the  notice  upon  the  plaintiff,  the  de- 
fendant had  a  right  to  move  to  dismiss  the  bill,  yet,  if  the  plaintiff  files 
a  replication,  or  serves  an  order  to  amend  the  bill,  before  the  hearing 
of  the  motion,  the  defendant's  right  is  intercepted,  and  the  plaintiff  will 
be  allowed  to  retain  his  bill.-^ 

Where,  however,  the  plaintiff  adopts  this  course,  the  Court  usually 
orders  him  to  pay  the  costs  of  the  application  for  dismissal ;  and  even 
though  the  defendant  had  notice  that  the  plaintiff,  by  taking  a  step  in 
the  cause,  had  prevented  any  order  being  made  upon  the  motion  to  dis- 
miss, yet,  where  the  plaintiff  had  not  tendered  the  costs  of  preparing 
and  serving  the  notice  of  motion,  it  was  held,  that  the  defendant  had  a 
right  to  bring  his  motion  before  the  Court,  for  the  purpose  of  obtaining 
his  costs  ;  where  the  plaintiff  had  tendered  the  costs  of  preparing  and 
ser\dng  the  notice  of  motion,  there  seems  to  have  been  some  difference 
of  opinion  as  to  the  right  of  the  defendant  to  bring  on  the  motion  to 
obtain  taxed  costs  ;  ^  but  the  practice  would  now  seem  to  be  that  tlie 
defendant  is  entitled  to  the  costs  actually  incurred,  and  that  he  vix!\,y  in 

6  Blake  v.  Blake,  7  Bea\'.  514;  Pettv  v.  i  Emerson  v.  Emerson,  6  Hare,  442     12 

Lonsdale,  4  M.  &  C.  545;  3  Jur.  1186,  revers-  Jur.  973. 

iiif;  ib.  1070;  Chuck  v.  Cremer,  2  Phil.  113,  2  Waller  v.    Pedlington,   4    Beav.    124; 

115:  1  C.  P.  Coop.  t.  Cott.  338,  342;  and  see  Corry  v.  Curlewis,  8  Beav.  606;  Heanley   v. 

observations  in  report  last  cited;  Whittington  Abraham,  5  Hare,  214;  Younj^  v.  Quincej',  9 

V.  Edwards,  3  De  G.  &  J.  243,  249.  Beav.  160;  and  see  <mte,  p.  804. 

'  Mitchel  V.  Lowndes,  2  Cox.  15.  3  Attornev-General  v.  Cooper,  9  Sim.  379 

8  See  Stevens  v.  Praed,  ib.  374.  2  Jur.  917;  Piper  v.   Gitteus,   11  Sim.  282 

9  Dobede  f.  Edwards,  11  Sim.  454.  Qucere,  Wright  «.  Angle,  6  Hare,  109;  12  Jur.  34 
if  the  application  should  not  be  on  notice,  see  Hughes  v.  Lewis,  John.  696;  6  Jur.  N.  S. 
Seton,  iil6.     I'or  form  of  motion  paper,  see  804. 
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all  cases,  if  necessary,  bring  on  liis  motion  for  the  purpose  of  obtaining 
them.*  It  would  seem,  however,  that  if  the  plaintiff  tenders  the 
costs  which  have  been  incurred,  it  is  improper  for  the  defendant  to 
bring  on  his  motion,  and  that  he  would  not  be  allowed  sul)Hf(jiient 
costs.  ^ 

Where  there  is  an  irregularity  in  the  notice  of  motion  to  dismiss,  the 
Court  will  not  make  the  plaintiff  pay  the  costs  of  the  ai)plit'ation  for 
dismissal.* 

An  order  to  dismiss  a  bill  for  want  of  prosecution,  operates  from  the 
time  of  its  being  pronounced  ;  and  it  would  seem,  therefore,  that  the 
filing  of  replication  on  the  same  da}'  does  not  prevent  its  effect ; ''  al- 
though the  contrar}'  has  been  held,  under  the  old  practice,  where  the 
order  was  made  eve  parted 

*The  defendant  is  not  prevented,  by  an  interlocutory  applica-  *80G 
tion,  from  moving  to  dismiss  for  want  of  prosecution  ;  and  even 
the  obtaining  an  injunction  does  not  prevent  the  bill  being  dismissed.^ 
The  same  was  also  held  of  showing  cause,  successfully,  against  dis- 
solving an  injunction  ;  ^  and  an  order  to  dismiss  a  bill  for  want  of  pros- 
ecution was  held  to  be  regular,  although  made  after  a  notice  had  been 
given  by  the  defendant  of  a  motion  to  dissolve  an  injunction,  but  which 
motion  was  not  made,  in  consequence  of  the  state  of  business  in  the 
Court.  8 

There  is  one  case,  however,  in  which  an  order  made  upon  an  inter- 
locutory application  is  considered  as  a  sufficient  proceeding  to  prevent 
the  dismissal  of  a  biU  for  want  of  prosecution  ;  viz. ,  where  the  bill 
ha\'ing  been  filed  for  the  specific  performance  of  a  contract,  and  the 
title  only  being  in  dispute,  a  reference  is  made,  upon  motion,  to  inquire 
into  the  title. ^.  In  such  case,  the  order  being  in  the  nature  of  a  decree, 
made  upon  the  hearing  of  the  cause,  prevents  the  dismissal  of  the  bill. 
The  same  rule  applies  to  all  decretal  orders.^ 

It  has  always  been  a  general  rule,  that  if  notice  of  motion  to  dismiss 
for  want  of  prosecution  be  given  for  too  early  a  day,  the  defect  is  not 

4  Hufjhes  V.  Lewis,  6  Jur.  N.  S.  442;  ine  witnesses  and  close  the  proofs,  lie  may 
John.  696,698;  and  see  note  by  Repstrars  move  to  dismiss  the  plaintiff's  hill  for  want 
there  set  out.  Findlay  v.  Lawrence,  11  Jur.  of  prosecution.  Vermilyea  v.  Odell,  4  Paige, 
705,  V.  C.  K.  B.  121:  S.   C.   1  Edw.    Ch.    617;    Whitney   v. 

5  Newton  «.  Ricketts,  11  Beav.  16^.  Mayor,   &c.,  of   New   York,   1   Paige,   548; 
«  Steedman  v.  Poole,  10  Jur.  979 ;  11  Jur.      Hastings  v.  Palmer,  1  Clarke,  52. 

555   V   C   W.  ^  Dav  v.  Snee,  3  V.  &  B.   170;  James  v. 

■?'  Lorimerr.  Lorimer,  1  J.  &W.  284,  288;  Biou,  3^"Swanst.  234,  239;  Bliss  i'.  Collins, 

and  uee  note  of  Registrars  in  Hughes  v.  Lewis,  cited  2  Mer.  62. 
John.  698.  ^  Ka""!  o^  Wa^^vick  v.  Duke  of  Beaufort,  1 

8  Reynolds  v.  Nelson,  5   Mad.  60;  Fox  c.  Cox,  111. 
Morewood,  2  S.  &  S.   325.     The  filing  of  a  8  Farquharson    v.    Pitcher,   3   Russ.    383. 

replication  after  notice  given  of  a  motion  to  Motion  refused  where  defendant  had  tiled  in- 

dismiss  the  hill  for  want  thereof,  is  good  cause  terrogatories  for  the  examination  of  the  plain- 

against  the  motion;  but  it  will  be  allowed  tiff.     Jackson  v.  Ivimey,  L.  R.  1  Eq.  693,  V. 

only  on  payment  of  costs.     Griswold   v.  In-  C.  W.  „  ,.    „    „    n-,-,    r.  u- 

mail,  1  Hopk.  86.     Where  a  cause  is  at  issue  *  Biscoe  r  Brett,  2  V.  &  B.  377:  (olUns 

as  to  one  of  the  defendants,  by  filing  a  repli-  v.  Greaves,  5  Hare,  596;  Gregory  v.  Spencer, 

nation  to  his  answer,  and  the  plaintiff  has  neg-  11  Bcav.  143. 

ected  to  proceed  against  the  other  parties  so  6  Bhick  v.  Colnaghi.  9  Sim.  411;  ante,  p. 

tliat  such  defendant  cannot  .proceed  to  exam-  793;  post,  p.  810;  Anon.,  11  Ves.  109. 
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cured  by  the  motion  being  accidentally  postponed  to  a  day  when  it 
might  have  been  regularl}'  made.® 

It  is  to  be  recollected,  that  a  defendant  who  is  in  contempt  for  non- 
payment of  the  costs  of  an  attachment,  for  not  putting  in  his  answer  in 
due  time,  will, not  be  in  a  situation,  even  after  answer,  to  move  to  dis- 
miss the  bill  for  want  of  prosecution  :  unless,  indeed,  the  plaintiff  has 
replied  to  the  answer,  or  taken  any  other  step  amounting  to  an  accept- 
ance of  it.'' 

After  an  order  to  stay  proceedings  until  the  plaintiff  had  cleared  his 
contempt,  a  motion  to  dismiss  was  held  to  be  irregular,  and  was 
refused.* 

"WTiere  the  defendant  has  obtained  an  order  for  securit}'  for  costs, 
which  has  not  been  complied  with,  he  should  not  move  to  dismiss  the 
bill  for  want  of  prosecution,  but  that,  unless  security  is  given  within  a 

limited  time,  the  bill  maj^  be  dismissed.^ 
*807         *A  defendant  can  only  have  the  bill  dismissed  as  against 
himself :  not  as  against  all  the  defendants  ;  ^    and  the  notice  of 
motion  should  be  framed  accordingly. 

An  order  to  dismiss  a  bill  can  only  be  drawn  up  on  the  production  of 
the  Record  and  Writ  Clerk's  certificate  of  the  proceedings  in  the  cause, 
for  the  purpose  of  showing  what  proceedings  have  been  had.  This 
certificate  ought  to  be  produced  in  Court  at  the  time  of  the  motion 
being  made,  or  at  all  e^-ents  before  the  rising  of  the  Court  on  that  day  ;  '^ 
and  the  Registrar  will  not  draw  up  the  order  until  he  sees  that  the  cer- 
tificate has  been  granted.^  Sometimes,  the  certificate  has  been  applied 
for,  and  obtained,  after  the  order  has  been  pronounced  by  the  Court ; 
so  that  it  was  dated  subsequently  to  the  order :  which,  although  drawn 
up  and  entered  afterwards,  is  always  dated  on  the  day  that  it  is  pi'o- 
nounced  by  the  Court.*  This  practice  would  seem  to  have  been  iiTeg- 
ular,  and,  if  objected  to,  not  now  to  be  permitted.^ 

Wbere  either  party  does  not  appear  on  the  motion,  an  office  copy  of 
the  affidavit  of  service  of  the  notice  of  motion  ®  must  also  be  in  Court ; 
and  where  the  defendant  fails  to  move,  the  plaintiff  ma}-  obtain  an  order 
for  pa^-ment  of  his  costs  of  the  abandoned  motion.'' 

Upon  hearing  the  motion,  the  Court  usually  either  dismisses  the  bill 
with  costs,  or  orders  the  plaintiff  to  pay  the  costs  of  the  motion,  and  to 
enter  into  an  undertaking  to  amend  the  bill,  file  replication,  or  set 
down  the  cause  to  be  heard  on  motion  for  decree,  or  on  bill  and  answer, 

6  De  Geneve  v.  Hannam,  1  R.  &  M.  494;  2  Freestoii  v.  Claydon,  17  Jur.  435,  V.  C. 

and  see  Ponsardin  v.  Stear,  32  Beav.  666;  9  W. 

Jur.  N.  S.  885;    Ernest  d.  Govett,  2  N.  R.  8  Wills  r.  Pugh,  10  Ves.  402,  403. 

486,  V.  C.  W.  4  /bid,  ;  M'Mahon  v.  Sisson,  12  Ves.  465; 

■  Anon.,  15  Ves.  174;  Hcrrett U.Reynolds,  Attornej'-General  v.  Finch,  IV.  &  B.  368; 

2  Giff  409;  6Jur.  N.  S.  880.  King  v.  Noel,  5   Mad.    L3;  Re   Risca   Coal 

8  Futvoye  v.  Kennard,  2  Giff.  533;  7  Jur.  Company,  10  W.  R.  701,  L.  C. 

N.  S.  958.  fi  Ikll  V.  Bell,  14  .Jur.  1129,  V.  C.  Ld.  C; 

9  Kennedy  v.  Edwards,  11  Jur.  N.  S.  153,       Freeston  v.  C'lavdon,  nli  sup. 

V.  C.  W.;  ante.  pp.  35,  30.  8  For  forms  of  affidavit,  see  Vol.  III. 

1  Ward  V.  Ward,  11  Beav.  159,  162;  12  "  See  post,   Chap.  XXXV.  §  2,  Motions; 

Jur.  592.  Ord.  XL.  23. 
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within  u  limited  period,  according  to  tlie  state  of  the  suit ;  °  or,  as  it  is 
usually  expressed,  to  "speed  the  cause." 

The  Court,  however,  sometimes  directs  the  motion  to  stand  over,  in 
order  to  give  the  plaintiff  an  opportunity  of  taking  a  step  in  llic  cause, 
and  so  preventing  tlie  bill  being  dismissed  ;  and  upon  his  doing  so,  makes 
no  other  order  on  the  motion  than  that  the  plaintiff  pay  the  costs  ; "  or, 
if  satisfied  that  the  plaintiff  has  used  reasonable  diligence,  it  has 
refused  to  make  anj'  order  on  *  the  motion  ;  ^  and  after  replica-  *HOH 
t:on  has  been  filed,  the  Court  will,  in  a  proper  case,  give  the 
plaintiff  further  time.^ 

Notwithstanding  the  enactment  that,  upon  the  defendant's  dismissing 
a  bill  for  want  of  prosecution  the  plaintiff  shall  pa}-  to  the  defendant  his 
costs,  to  be  taxed  by  the  Master,*  the  Court  has  a  discretion  to  make 
such  order  in  respect  of  costs,  as  well  as  in  other  respects,  as  it  thinks 
fit ;  and  though,  in  most  cases,  where  the  defendant  was  in  a  position  to 
move  to  dismiss  at  the  time  the  notice  was  served,  the  Court  orders  the 
plaintiff  to  pay  the  costs,  whatever  order  it  ma}'  make  in  other  respects, 
it  has  refused  to  make  any  order  upon  the  motion  :  *  has  dismissed  the 
bill,  without  costs :  ^  and  has  even  gone  the  length  of  dismissing  the 
motion  with  costs.® 

Where  the  plaintiff  becomes  bankrupt,^  or  has  filed  his  bill  in  form  a 
pauperis,^  the  rule  is  to  dismiss  the  bill  without  costs.  Where  the 
defendant  becomes  bankrupt,  it  seems  to  have  been  formerly'  considered 
that  the  bUl,  if  dismissed  for  want  of  prosecution,  ought  to  be  dismissed 
without  costs  ;  ^  but  it  has  since  been  held,  that  the  fact  of  a  defendant 
becoming  a  bankrupt,  is  not  of  itself  a  sufficient  reason  for  departing  from 
the  ordinary  rule  that,  a  bill  dismissed  for  want  of  prosecution,  is  dis- 
missed with  costs. -^^ 

8  Stinton  v.  Taylor,  4  Hare,  608;  10  Jar.  G.  146;  17  Jur.  309;  9  Hare,  823;  17  Jur. 
386 ;  Earl  of  Mornington  v.  Smith,  9  Beav.  205 ;  Official  Manager  of  Consols  Insurance 
251;  Hardv  v.  Hardv,  1  C.  P.  Coop.  t.  Cott.  Companv  v.  Wood,  13  W.  K.  492,  V.  C.  K.; 
16;  Williains  v.  Rowland,  3  Jur.  N.  S.  658,  2  Dr.  &'Sm.  353;  and  see  Morgan  &  Davey, 
V.  C.  W. ;  Hancock  v.  Rollison,  5  Jur.  N.  S.  226. 

1199;  8  W.  R.  18,  V.  C.  S.;  Hand  v.  King,  *  Vent  v.   Pacey,    3   Sim.  382;  and  see 

10  Jur.  N.  S.  91,  V.  C.  W. ;  Jones  v.  Jones,  Ingle  v.  Partridge,  ubl  sup. 

10  Jur.  N.  S.  1167,  L.  JJ.;  Forbes  ».  Preston,  6  Pinfold  v.  Pinfold,  9  Hare  Ap.  14;  16 

11  Jur.  N.  S.  198,  V.  C.  S.;  Southampton,  Jur.  1081,  V.  C.  T.;  and  see  South  Stafford- 
iS:c.  Steamboat  Company  (Limited)  v.  Raw-  -  shire  Railway  Company  r.  Hall,  16  Jur.  160, 
lins,  13  W.  R.  512,  L.  JJ.  [Where  several  V.  C.  K. ;  Lancashire  and  Yorkshire  Railway 
defendants,  who  appeared  separately,  moved,  Company  v.  Evans,  14  Beav.  529;  Kcml)all  r. 
the  Court,  to  save  costs,  made  an  order  for  Walduck,  1  Sm.  &  G.  Ap.  27 ;  18  Jur.  6'J,  V. 
dismissal  on  all  the  motions.    Jones  v.  Per-  C.  S. 

rolt,  36  L.J.  Ch.  488.]  6  Partington  v.  Baillie,  5  Sim.  667;  Win- 

9  Young  V.  Quincv,  9  Beav.  160 ;  Stinton  throp  v.  Murray,  7  Hare,  150 ;  13  Jur.  32 ; 
V.  Taylor,  4  Hare,  608,  609;  10  Jur.  386.  [See       Ingle  v.  Partridge,  33  lieav.  287. 

I^ndon  and  Colonial  Co.  v.  Elworthy,  18  W.  ■?  Ante,  p.  64,  post,   p.   813 ;  Meiklam  r. 

R.  246.]  Elmore,  4  De  G.  &  J.  208;  5  Jur.  N.  S.  904; 

1  Ingle  t'.  Partridge,  12  W.  R.  65,  M.  R.;      and  nee  post,  p.  814. 

33  Beav.  287.  *  Ante,  p.  792 ;  and  see  p.  42. 

2  Pollard  V.  Dovle,  2  W.  R.  509,  V.  C.  K.;  »  Blanchard  r.  Drew,  10  Sim.  240;  M<.n- 
and  see  Forbes  v.  treston,  11  Jur.  N.  S.  198,  teith  v.  Tavlon,  9  Ves.  615  ;  1  M'N.  &  G.  81, 
V.  C.  S,  n. ;  Kemball  r.  Walduck,  1   Sm.  &  G.  Ap. 

8  4  &  5  Anne,  c.  16,  §   23,  ante,  p.  791.  27;  18  Jur.  69;  Findlay  v.  Lawrence,  2  De 

As  to  the  form  of  order,  where  the  suit  is  by  G.  &  S.  303. 

an  official  manager  or  liquidator,  see  Grand  i*  Blackmore  v.   Smith,  1  M'N.  &  G.  80; 

Trunk   Com^jany  v.   Brodie,  3  De  G.,  M.  &  13  Jur.  218;  Robson  v.  Earl  of  Devon,  3  Sm. 
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The  Court  will  not  enter  into  the  merits  of  the  case,  for  the  purpose 
of  determining  whether  the  bill  shall  be  dismissed  with  or  without  costs  ; 
but  will,  for  that  purpose,  onl}'  consider  the  conduct  of  the  parties  in 
the  prosecution  of  the  cause." 

Where  a  defendant,  knowing  that  the  plaintitt'  has  used  due  diligence 
and  been  unable  to  get  in  the  answers  of  other  defendants,  moves  to 
dismiss  the  bill  for  want  of  prosecution,  the  motion  will  be 
*809  dismissed  with  costs  ;  ^^  and  it  is,  therefore,  prudent  on  the  *  part 
of  the  plaintitf  to  give  a  defendant  who  is  in  a  position  to  move 
to  dismiss,  notice  that  the  other  answers  have  not  been  got  in,  if  such 
is  the  fact.-^ 

Where  the  plaintiff  undertakes  to  speed  the  cause,  the  order  ought  to 
go  on  to  provide  that,  in  default  of  his  taking  the  appointed  step  within 
the  prescribed  period,  the  bill  shall  be  dismissed  with  costs,  without 
further  notice.^ 

K  the  plaintiff  makes  default  in  taking  the  next  step  within  the  time 
limited,  no  further  indulgence  will  in  general  be  granted  him.^  Where, 
however,  the  plaintiff  considers  he  has  a  case  entitling  him  to  ask  for 
further  indulgence,  he  should  make  a  special  application  for  further 
time,  b}'  motion  or  summons,-  before  the  expiration  of  the  period 
limited ;  *  or  if  the  time  has  expired,  the  application  must  be  to  have 
the  bill  restored.^  It  is  not,  however,  the  ordinary  course  of  the  Court 
to  -restore  a  bill  which  has  once  been  dismissed  ;  it  must  be  shown  that 
substantial  justice  requires  that  it  should  be  done,  and  then,  upon  the 
particular  circumstances,  the  Court  will  make  the  order. ^  The  Court 
will  not  restore  a  bill,  which  has  been  regularly  dismissed,  for  the  mere 
purpose  of  agitating  the  question  of  costs. '^ 

It  has  been  held,  that  it  is  no  answer  to  a  motion  to  dismiss  that  the 

&  G.  227;  2  Jur.  N.   S.  565;  Levi  v.  Herit-  *  La  Mert  v.    Stanhope,    ubi  sup.     In  an 

age,  26  Beav.  560 ;  S.  C.  nom.  Lever  v.  Herit-  ordinary  case  the  application  should  be  made 

age,  5  Jur.  N.  S.  215.  by  summons.     P'or  forms  of  notice  of  motion 

11  Stagg  V.   Knowles,  3   Hare,    241,    244;  and  summons,  see  Vol.  III. 

South    Staffordshire    Railway    Company  v.  5  Bartlett  v.  Harton,  17  Beav.  479  ;  17  Jur. 

Hall,  16  Jur.  160,  V.  C.  K.;  Wallis  v.  Wal-  1019;  Jackson  r.   Purnell,  16  Ves.  204;  the 

lis,  4  Drew.  458;  [Waring  v.  Lockett,  18  \V.  application,  in  this  case,  should  be  made  by 

R.  915].  motion.     For  form  of  notice  of  motion,  see 

12  Partington  v.  Baillie,  5  Sim.  667;  Win-  Vol.  III. 

throp  I'.  Murray,  7  Hare,  150;  13  Jur.  .32;  and  6  See   Southampton  Steamboat  Company 

see  Ingle  i-.  Partridge.  12  W.  R.  65,  M.  R. ;  v.  Rawlins,  11  Jur.  N.  S.  230;  13  W.  R.  512, 

33  Beav.  287 ;  Nicholl  «.  Jones,  14  W.  R.  79,  L.  JJ.,  where  the  delay  had  been  occasioned 

V.  C.  W. ;  Barker  v.  Piele,  12  W.  R.  460,  V.  by  a  mistake. 
C.  K. ;  [Hurd  v.  Lupton,  W.  N.  (1869)  28].  ^  Hannam  v.  South  London  Water  Works 

1  Adair  v.  Barrington,  2  W.  R.  3G1 ;  2  Company,  2  Mer.  63,  64 ;  Stone  v.  Locke,  48 
Eq.  Rep.  408,  V.  C.  W.  Maine.  425.    Where  a  bill  has  been  dismissed 

2  Emerson  v.  Emerson.  6  Hare,  442;  12  from  the  docket,  for  want  of  prosecution,  on 
Jur.  973;  Stephenson  v.  Mackay,  24  Beav.  motion  of  the  defendant,  the  suit  cannot 
2.52;  Pearce  v.  Wrigton,  ib.  253;  and  see  properly  be  brought  forward  at  a  subsequent 
Bartlett  v.  Harton,  17  Beav.  479  ;  17  Jur.  term,  on  motion,  to  obtain  an  order  for  costs. 
1019;  Stevens  f.  Praed,  2  Cox,  374;  Dobede  It  seems  the  proper  proceeding  for  the  de- 
».  Edwards,  11  Sim.  454.  For  form  of  order  fendant,  after  dismissal  for  want  of  prosecu- 
in  such  case,  see  Seton,  1278,  No.  4.  tion,  is  to  apply  for  an  order  to  discharge  the 

3  Lamert  v.  Stanhope,  5  De  6.  &  S.  247 ;  decree  dismissing  the  bill.  Stone  v.  iLcke, 
Stephenson  f.  Mackay,  M6t«M/). ;  Williams  ».  ubi  supra. 

Page,  24  Beav.  490;  "Bartlett  v.  Harton,  ubi 
tup, 
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plaintiff  has  not  been  able  to  get  in  the  answers  of  other  defendants  ; » 
or  that  the  delay  of  the  plaintilf  was  occasioned  by  didicultics  in  draw- 
ing up  an  order  allowing  a  demurrer  by  other  defendants,  with  leave  to 
amend ;  ^  or  that  the  plaintiff  has  applied  for  the  production  of  docu- 
ments, unless  the  application  was  made  without  delay  :  '"^  or  that  proceed- 
ings had  been  stayed,  against  other  defendants,  till  the  plaintilf 
should  pay  them  certain  *  costs  :  ^  or  that  the  plaintiff  had  offered  *H  1 0 
to  dismiss  the  bill  witliout  costs :  the  decision  on  which  it  had 
been  filed  having  been  overruled ;  ^  or  that  the  defendant  has  become 
bankrupt.* 

Where,  however,  in  consequence  of  negotiations  with  the  principal  de- 
fendant, the  plaintiff  did  not  get  in  the  answers  of  the  other  defendants, 
and  the  principal  defendant,  during  the  absence  of  the  plaintiff  abroad, 
moved  to  dismiss  for  want  of  pi-osecution.  Lord  Cottenham  gave  the 
plaintiff  (on  the  7th  of  July)  till  the  1st  day  of  the  ensuing  Michaelmas 
term,  to  file  replication.*  The  omission  on  the  part  of  the  defendant  to 
give  notice  of  the  filing  of  his  answer,^  does  not  affect  his  right  to 
move  to  dismiss  the  bill  for  want  of  prosecution :  though,  of  course, 
it  may  materially  affect  the  order  which  the  Court  will  make  upon  the 
motion.® 

A  bill  may  be  dismissed  for  want  of  prosecution,  while  the  plaintiff  is 
an  outlaw.'' 

A  defendant  is  not  prevented  from  mo\ang  to  dismiss  by  the  suit 
having  abated,  thi'ough  the  death  of  another  defendant.* 

In  bills  to  perpetuate  testimonj^,  it  does  not  seem  that  the  defendant 
has  hitherto  had,  under  any  circumstances,  a  right  to  have  the  bill 
dismissed  for  want  of  prosecution.  In  Beavan  v.  Carpenter,^  a  cause  of 
this  kind,  a  motion  to  dismiss  before  replication,  was  refused ;  but  Sir 
Lancelot  Shad  well  V.  C.  made  an  order,  that  the  plaintiff  should  file  a 
replication  forthwith,  and  proceed  to  the  examination  of  his  witnesses,  as 
prayed  by  his  bill,  and  procure  such  examination  to  be  completed  on  or 
before  a  certain  day ;  and  that,  in  default  thereof,  he  should  pay  to  the 

8  Lester  v.  Arclidale,  9  Beav.  156;  Earl  of  suit  of  another  defendant  is  pending.  Wind- 
Mornington  v.  Smith,  ib.  251 ;  Baldwin  v.  ham  v.  Cooper,  14  W.  K.  8,  V.  C.  W.  [Or 
Darner,  11  Jur.  723,  V.  C.  E.;  Stinton  v.  Tay-  that  a  defendant,  who  has  made  an  insuffi- 
Jor,  4  Hare,  608  609;  10  Jur.  386;  Adair  r.  cient  affidavit  as  to  documents,  has  not  com- 
Barrington,  2  W.  R.  361;  2  Eq.  Rep.  408,  V.  plied  with  an  order,  not  served,  for  a  further 
C.  W. ;  Briggs  v.  Beale,  12  W.  R.  934,  V.  C.  affidavit.  Howe  v.  Grey,  W.  N.  (1867)  141.] 
W. ;  but  see  ante.,  p.  808.  *  Hardy  v.  Hardy,  1  C.  P.  Coop.  t.  Cott. 

9  Jones  V.  Morgan,  12  Jur.  388,  V.  C.  E. ;  16. 

see  also  Drioli  v.  Sedgwick,  15  Jur.  284,  V.  °  Ord.  III.  9;  see  ante,  p.  755. 

C.  Ld.  C.  6  Jones  v.  Jones,  1  Jur.  N.  S.  863;  3  W. 

M  Franco  v.  Meyer,  2  H.  &  M.  42.  R.  638,  V.  C.  S. 

1  Lautour  p.  Holcombe,  10  Beav.  256.  ''  Knowles  v.  Rhydydefed  Colliery  Com- 

2  Lancashire  and  Yorkshire  Railway  Com-  pany.  John.  630;  6  Jur.  N.  S.  291. 

pany  v.  Evans,  14  Beav.   529;  the  bill  was,  **  Williams  v.  Page,  24  Beav.  400.     [Nor 

however,  in  this  case,  afterwards  dismissed  by  the  death  of  a  co-plaintiff,  if  no  abatement 

without  costs.     South  Staffordshire  Railway  has  been  occasioned  thereby.     Wilson  f.  Wil- 

Company  v.  Hall,  16  Jur.  160,  V.  C.  K.  son,  L.  R.  9  Eq.  452.] 

8  Levi  V.  Heritage,  26  Beav.  560,  and  cases  9  11  Sim.  22 ;    [L.  R.  1  Eng.  &  Ir.  Ap. 

there  cited;  S.  C.  nam.  Lever  r.  Heritage,  5  69.] 
Jur.  N.  S.  215;  or  that  a  cross-bill  at  the 
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defendant  his  costs  of  the  suit.     And  a  similar  order  was  made,  on  a 
like  motion  after  replication.^" 

So,  in  the  case  of  a  bill  for  discovery,  the  defendant  should  not  move 
to  dismiss  for  want  of  prosecution,  but  should,  after  the  time  for 
excepting  to  his  answer  has  elapsed,  obtain,  on  petition  as  of  course, 
an  order  for  the  paj'meut  of  his  costs  by  the  plaintiff."  And  in 
*811  a  suit  for  a  receiver,  'pendente  lite,  the  motion  *  should  be  for 
payment  of  costs,  to  stay  proceedings,  and,  if  necessary,  to  dis- 
charge the  receiver.^ 

After  a  decree,  or  even  a  decretal  order,  has  been  made,  a  bQl  can- 
not be  dismissed  for  want  of  prosecution  ;  thus,  in  the  case  of  Bluch  v. 
Colnaghi,^  which  was  a  suit  for  winding  up  the  affairs  of  the  partnership 
between  the  plaintiff  and  defendant,  and  in  which  an  order  had  been 
made,  by  consent  on  motion,  for  taking  the  accounts  of  the  partnership, 
but  had  not  been  drawn  up,  Sir  Lancelot  ShadweU  V.  C.  said,  that  the 
order  which  had  been  pronounced  was  a  decretal  order  ;  and  though  it 
had  not  been  drawn  up,  yet,  either  part}'  was  at  hberty  to  draw  it  up  ; 
and  that  an  order  in  the  nature  of  a  decree  having  been  made  in  the 
cause,  the  bill  could  not  be  dismissed.  But  after  a  decree  merely 
directing  accounts  and  inquiries,  to  enable  the  Court  to  determine  what 
is  to  be  done,  a  bill  can  alwa3-s  be  dismissed.^ 

It  has  been  before  stated,  that  an  order  to  dismiss  a  bill  for  want  of 
prosecution  cannot  be  pleaded  in  bar  to  a  new  bill  for  the  same  matter.^ 
"Where,  however,  after  a  biU  has  been  so  dismissed,  the  plaintiff  files 
another  bill  for  the  same  purpose,  the  Court  will  suspend  tlie  proceed- 
ings on  such  new  bill  till  the  costs  of  the  former  suit  have  been  paid ; 
and  where  the  defendant,  in  the  suit  which  had  been  dismissed,  died 
before  he  had  received  his  costs,  and  the  plaintiff  filed  a  new  biU  against 
his  executor  for  the  same  object.  Sir  Lancelot  Shadwell  V.  C.  ordered 
the  proceedings  on  the  new  bill  to  be  sta3-ed,  until  the  plaintiff  had  paid 
the  executor  the  costs  of  the  dismissed  suit.^  This  rule  does  not  apply, 
where  the  plaintiff  sues  by  a  next  friend.® 

10  Wright  t'.  Tatham,  2  Sim.  459  ;  and  Bar-  v.  Greaves,  5  Hare,  596  ;  Gregory  v.  Spencer, 
ham  V.  Longman,  ib.  460;  see  also  Brigstocke       11  Beav.  143. 

r.  Koch,  7  Jur.  N.  S.  6-3,  V.  C.  S. ;  and  post,  3  Anon.,  11  Ves.  169;  Barton  v.  Barton.  3 

Chap.  XXXIV.  §  4,  Bills  to  Per-petuate  Testi-  K.  &  J.  512;  3  Jur.  N.  S.  808;  and  seea«<e, 

mony.  p.  793. 

11  Woodcock  V.  King,  1  Atk.  286;  Attor-  ■*  Ante,  p.  659;  Story  Eq.  PI.  §  793;  Mit- 
ney-General «.  Burch,  4  Mad.  178;  Rhodes?;.  ford  Eq.  PI.  bv  JeremV,  238;  see  Byrne  v. 
Hayne,  9  Jur.  175,  V.  C.  K.  B.;  South  Kast-  Frese,  2  MoIL  157.  When  a  bill  is  dismissed 
em  Railway  Company  v.  Submarine  Tele-  for  want  of  prosecution,  it  operates  as  a  dis- 
graY)h  Company,  18  Beav.  429;  17  Jur.  1044;  continuance,  and  is  no  more  than  a  nonsuit, 
I'itzgerald  v.  Butt,  9  Hare  Ap.  65;  seejsos^,  at  law,  and  does  not  prevent  the  bringing  of 
Chap.  XXXIV.  §  2,  /ii7/6- o/"i)/.srorev2/.  For  a  new  bill.  M'Broom  v.  Sommerville,  2 
form  of  petition,  see/<oA-<,  Vol.  III.  Stewart,  515  ;  Porter  v.  Vaughan.  '26  Vt.  624. 

1  Edwards  v.  Edwards,  17  Jur.  826,  V.  C.  The  dismissal  absolutely  of  a  bill  by  a  Court 
W. ;  Anderson  v.  Guichard,  9  Hare,  275 ;  which  had  no  jurisdiction  of  the  case,  is  no 
Barton  v.  Rock  (No.  2),  22  Beav.  376;  see  bar  to  another  suit.  Lancaster  v.  Lair,  1 
now  20  &  21  Vic.  c.   77,  §§  70.  71;  but  see  Dana,  109. 

Williams  v.  Attorney-General,  Scton,  1003.  6  Long  v.  Storie,  13  Jur.  1091,  V.  C  E. ; 

2  9   Sim.   411;  Egg  v.    Devev,    li   Beav.       and  see  a?i/e,  p.  796. 

221 ;  see  also  antt,  pp.  793,  806;' and  Collins  6  Hind  v.  Whitmore,  2  K.  &  J.  458. 
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An  order  to  dismiss  a  bill  for  want  of  prosecution,  efTectually  puts  an 
end  to  every  proceeding  in  the  suit  Avhich  has  been  dismissed,  and  no 
subsequent  step  can  be  taken  in  it,  except  such  as  ma}-  be  necessary 
for  carrying  into  effect  the  order  of  dismissal.''  Therefore,  wliere  a  de- 
fendant obtains  an  order  to  dismiss  a  bill  for  want  of  prosecution,  with- 
out the  plaintilf's  having  made  a  motion  of  which  lie  has  given 
notice,  the  defendant  cannot  *afterwards  obtain  the  costs  of  the  *8r2 
motion,  as  an  abandoned  motion.^ 

Where  a  bill  is  dismissed  with  costs,  they  may  be  taxed  without  any 
order  referring  them  for  taxation,  unless  the  Court  prohibits  the  taxa- 
tion ;  and  they  will  be  recoverable  by  snbpcena.,  in  the  usual  manner.'^ 
Where  the  dismissal  takes  place  before  the  hearing,  only  those  costs 
which  are  costs  in  the  cause  are  included : '  therefore,  when  the  costs  of 
a  motion  or  other  application  in  the  cause  are  reserved,  they  should  be 
made  costs  in  the  cause,  or  reserved  "until  the  hearing  or  further 
order,"  and  not  simply  "  until  the  hearing."* 

Where  a  bill  was  dismissed  for  want  of  prosecution,  in  a  suit  in  which 
the  official  manager  of  a  companj-  under  process  of  winding  up  had, 
after  institution  of  the  suit,  been  substituted  as  plaintiff,  the  order  pro- 
\dded  that  the  defendants  should  be  at  liberty  to  prove  for  their  costs 
in  the  winding  up.^ 

The  order  dismissing  a  bill  for  want  of  prosecution,  maj'  be  enrolled, 
although  the  only  object  in  doing  so  be  to  prevent  an  appeal.^ 

Where  a  plea  to  the  whole  bill  is  not  set  down  for  argument  within 
three  weeks  after  the  filing,  and  the  plaintiff"  does  not  within  such  three 
weeks  serve  an  order  for  leave  to  amend  the  bill,  or  by  notice  in  writing 
undertake  to  reply  to  the  plea,  the  defendant  by  whom  such  plea  was 
filed  may  obtain,  as  of  course,  an  order  to  dismiss  the  bill.'' 


Section   III.  —  Where   the    Suit   has   Abated^  or  become   otherwise 

Defective. 

WTiere  a  suit  abates  by  the  death  of  a  sole  plaintiff",  the  Court,  upon 
motion  of  any  defendant,  made  on  notice  served  on  the  legal  represen- 
tative  of  the   deceased   plaintiff",   may  order   that   such   legal   repre- 

7  See  Lorimer  v.  Lorimer,  IJ.  &  W.  284 ;  6  Williams  v.  Page,  1  De  G.  &  J.  501. 
Bartlett  V.  Harton,  17  Jur.  1019,  M.  R.  ■?  Ord.    XIV.   17;  ante,   p.   fi'J5.      As   to 

1  As  to  abandoned  motions,  see  post,  laches  in  applying,  see  Campbell  v.  Joyce,  L. 
Chap.  XXXV.  §  2,  Motions;  and  Ord.  XL.  R.  2  Eq.  3:37,  V.  C  W.  [And  see,  as  to  the 
23.  discharge  of  the  order,  on  the  ground  of  bad 

2  Ord.  XL.  38.  faith:  Talbot  v.  Keay,  L.  R.  8  Eq.  »jlO;  and 

8  Stevens  v.  Keating,  1  M'N.  &  G.  G59,  as  to  the  effect  of  a  motion  to  dismiss  for  want 
663-  14Jiir.  157.  oi    prosecution   on   the   right   to   object    for 

4  Rumboid  V.  Forteath,  4  Jur.  N.  S.  008,  irregularity,  to  a  previous  order  for  the 
y   Q  \y  amendment  of    the  bill :  Kcttlewell  r.  Bris- 

'  5  Caldwell  v.  Ernest  (No.  2),  27  Beav.  42;      tow,  L.  R.  10  Eq.  210.] 
5Jur.N.  8.007. 
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sentative  do  revive  the  suit  within  a  limited  time,  or  that  the  bill 

be  dismissed.* 
*813         *The  words  legal  representative  mean  heir,  or  devisee,  or 
executor,  or  administrator,  according  as  the  suit  relates  to  real 
or  personal  estate.^ 

Where  the  sole  plaintiflF  died  after  decree,  and  after  an  injunction  to 
restrain  waste,  Lord  Langdale  M.  R.  made  an  order,  that  all  further 
proceedings  should  be  stayed,  and  the  injunction  dissolved,  unless  the 
suit  were  re\ived  within  a  limited  time  ;  ^  but  Sir  R.  T.  Kindersley, 
V.  C.  declined  to  follow  this  case,^  on  the  ground  that  the  defendant 
could  himself  revive.*  And  where  an  injunction  had  been  obtained, 
restraining  an  action  at  law,  and  the  sole  plaintiff  died.  Sir  John  Rom- 
illy  M.  R.  said  he  had  no  jurisdiction  to  make  an  order  that  the  suit  be 
revived  b}-  the  plaintiff's  representatives,  or  the  bill  be  dismissed.^  If 
the  bill  is  dismissed,  it  will  be  dismissed  without  costs.® 

A  suit  does  not  abate  b}'  the  death  of  a  sole  plaintiff,  who  is  the  pub- 
lic officer  of  a  joint-stock  company : ''  in  such  a  case,  therefore,  the 
defendant  should  apply  to  dismiss  the  bill  in  the  usual  form,  and  not 
that  it  may  be  revived  within  a  limited  time  or  dismissed.* 

Where  a  suit  abates  b}'  the  death  of  one  of  several  co-plaintiffs,  the 
defendant  may,  on  motion,^  obtain  an  order  that  the  surviving  plaintiffs 
do  revive  within  a  limited  time,  or,  in  default,  that  the  bill  stand  dis- 
missed with  costs ;  ^"  and  it  is  no  answer  to  such  an  application  that 
there  is  no  personal  representative  of  the  deceased  plaintiff."  No 
order  will  be  made  as  to  the  costs  of  the  motion. -^^ 

Where  a  suit  abates  by  the  marriage  of  a  female  sole  plaintiff,  a 

8  Ord.  XXXII.  4.     This  rule  is  only  ap-  i"  Adamson  v.  Hall,   T.  &  R.  258,  over- 

plicable  to  an  abatement  or  defect  occurring  ruling  S.  C.  num..  Adamson  v.  Hull,  1  S.  & 

before  decree.     As  to  proceedings  in  the  suit,  S.  249;  Chichester  v.  Hunter,  3    Beav.  491; 

after  an  abatement,  but  in  ignorance  of  it.  Lord   Huntingtower    v.   Sherbom;   5   Beav. 

see  Smith  j;.  Horsfall,  24  Beav.  331;  Houston  380;  Holcombe  v.  Trotter,  1  Coll.  654;  Nor- 

V.  Briscoe,  7  W.  R.  394,  V.  C.  K.     In  Massa-  ton  v.  White.  2  De  G.,  M.  &  G.  678 ;  Powell 

chusetts,  "when  the  death  of  any  party  shall  v.  Powell,  ib.  n. ;  Pudge  v.  Pitt,  3  W.  R.  100, 

be  suggested  in  writing,  and  entered  on  the  V.  C.  S.;  Pearce   v.   Wrigton,  24  Beav.  253; 

docket,  the  clerk,  upon  application,  may  issue  Hinde  v.  Morton,  13  W.  R.  401.  V.  C.  W. 

process  to  bring  into  Court  the  representative  See  Pells  v.  Coon,  1  Hopk.  450,   in  which 

of  such   deceased   party."     Rule  25  of  the  it  was   held  in   New  York,   that  upon   the 

Rules  for  Practice  in  Chancery;  see  also  56th  abatement  of  a  suit,  by  the  death  of  one  of 

and  57th  Equity  Rules  of  the  United  States  several  co-plaintiffs,  it  is  at  the  election  of 

<,'()urts.     For  form  of   order  under  r.  4,  see  the  surviving  co-plaintiffs  whether  thev  will 

Seton,  1278,  No.  5;  and  for  form  of  notice  of  revive  the  suit.     The   Court  will   limit  the 

motion,  see  Vol.  III.  time  within  which  they  shall  make  that  elec- 

1  See  Price  v.  Berrington,  11  Beav.  90,  tion.     And  if  they  do   not  revive  the  suit 

^  ll'id-  within  the  time  limited,  the  Court  will  order 

8  Mills   V.   Dudgeon,    1   W.   R.   514,    V.  that  they   be   precluded    from    any  further 

C.  K.  prosecution  of  it. 

■*  See  Devaynes  v.  Morris,  1  M.  &  C.  213,  n  Saner  v.  Deaven,  16  Beav.  30. 

225.  12  Hinde  v.  Morton,  ubi  sup.    According  to 

5  Oldfield  V.  Cobbett,  20  Beav.  563.  the  report  of  Hinde  v.  Morton,  in  2  II.  &  M. 

6  (Jhowick  V.  Dimes,  3  Beav.  290,  492,  368,  the  order  in  the  case  of  the  death  of  a 
n. ;  and  cases  in  ib.  294,  n. ;  Hill  v.  Gaunt,  7  co-plaintiff,  one  of  several  residuarv  legatees, 
Jur.  N.  S.  42;  9  W.  R.  68,  V.  C.  W.  should  be  that  the  remaining  plaintiffs  pro- 

7  See  7  Geo.  IV.  c.  46,  §  9.  ceed,  or  the  bill  be  dismissed  with  costs;  the 

8  Bunnester  v.  Von  Stenz,  23  Beav.  32.  death   of   the  co-plaintiff  being  marked   on 

9  For  form  of  notice,  see  Vol.  HI.  the  record. 
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siiinltir  Older  may   be   obtained  against  her  husband  ; '''  and  it  seems 
that  the  order  will  be  made  with  costs." 

Where  the  abatement  is  caused   by  the  death  of  a  dcR-ndant,  his 
representatives  may  move  that  the  plaintill"  do  revive  the  suit 
*  within  a  limited  time,  or,  in  default,  that  the  bill  may  be  dis-     *S\i 
missed  as  against  them  ;  and  the  order  is,  it  seems,  for  the  dis- 
missal without  costs. ^ 

Where  a  suit  becomes  defective  by  the  bankruptcy  of  a  sole  plaintiff, 
the  defendant  ma}'  obtain,  on  special  motion,'-  an  order  that  tiie  assignee 
do  within  a  limited  time  (usuall}'  three  weeks)  take  proper  sui)pU'mental 
proceedings  for  the  pnrpose  of  prosecuting  the  suit  against  the  defeM<l- 
ant,  or,  in  default,  that  the  bill  be  dismissed,  without  costs.^  And 
where  one  of  several  co-plaintiffs,  becomes  bankrupt,  a  similar  order 
may  be  obtained  against  the  other  co-plaintiffs  ;  *  but  in  this  case,  the 
dismissal  will  be  with  costs. ^ 

If  the  plaintiff  become  bankrupt  after  decree,  the  Court  will,  on  the 
motion  of  the  defendant,  order  that  the  assignees  elect,  within  a  limited 
time,  whether  the}^  will  prosecute  the  suit,  and,  in  default,  that  all 
further  proceedings  be  staj'ed.®  And  a  similar  order  has  been  made, 
with  respect  to  a  trustee  under  the  act  to  facilitate  arrangements  with 
creditors.'' 

The  order  to  dismiss  on  occasions  of  abatement,  or  of  the  suit  becom- 
ing defective,  must  not  be  confounded  with  an  ordinary  order  to  dis- 
miss for  want  of  prosecution.  The  two  orders  differ  from  one  another 
materially,  both  in  the  circumstances  in  which  they  may  be  obtained, 
and  the  form  of  the  order  when  it  is  made.  After  a  suit  has  abated,  or 
after  it  has  become  defective  by  the  bankruptcy  of  the  plaintiff,  it  is 
irregular  to  move  for  the  ordinary  order  to  dismiss  the  bill  for  want  of 

13  Johnsons.  Horlock,  3  Beav.  294,  n.;  Railway.  28  Beav.  75;  Boucicault  v.  Dela- 

Wilkinson  v.  Charlesworth,  ib.  297.  n.  field,  10  Jur.  N.  S.  937;  12  W.  R.  1025,  V. 

14  Johnson  v.  Horloclc,  ubi  sup. ;  see,  how-  C.  W. ;  10  Jur.  N.  S.  1063  ;  13  W.  R.  64,  L. 

ever,   Wilkinson  v.  Charlesworth,  ubi  sup.,  JJ.;  where  the  bankruptcy  has  occurred  in  a 

contra.  foreign  country,  see  Bourhaud  v.  Bourbaud, 

1  Burnell  v.  Duke  of  Wellington,  6  Sim.  12  W.  R.  1024'  V.  C.  W.  As  to  the  effect  of 
461  ;  Norton  v.  White,  2  Dc  G.,  M.  &  G.  a  trust  deed  by  the  plaintiff,  under  24  &  25 
678 ;  Powell  v-  Powell,  ib.  n. ;  Cross  w.  Cross,  Vic.  c.  134,  s'ee  §  197.  Fir  fonn  of  order, 
11  W.  R.  797,  V.  C.  S. ;  Reeyes  v.  Baker,  13  see  Seton,  1278,  No.  6;  and  for  form  of  no- 
Beav.  115,  is  incorrectly  reported;  see  2  De  tice  of  motion,  see  Vol.  HI. 
G.,  M.  &  G.  679,  n.  [b).  So  the  suryiyors  *  Ward  v.  Ward,  8  Beay.  397;  11  Beav. 
upon  the  death  of  one  of  several  defendants  1.59;  12  .hir.  592;  Kihninster  v.  Pratt,  1 
may  moye  that  the  plaintiff"  reyiye,  or  the  Hare,  632;  see,  however,  Caddick  r.  Mas- 
bill  be  dismissed.     Harrington  v.  Becker,  2  son,  1  sim.  501. 

Barb.  Ch.  647.     [See  Thompson  v.  Hill,  5  ^  Ward  v.  Ward,  and  Kilminster  v.  Pratt, 

Yerg.  418.]  ubi  sup.     [Where  the  bankruptcy  takes  place 

'■2  As  to  scrying  notice  of  the  motion  on  between  the  hearing  and  judfjment,  the  Court 

the  bankrupt,  as  well  as  on  the  assignees,  see  will  not.  before  giving  judf,'nipnt,  compel  the 

Vestris  v.  Hooper,  8  Sim.  570.  trustee  to  revive.     Boucicault  v.  Delatield,  12 

8  Ante,  pp.  64,  808;  Sharp  v.  Hullett,  2  W.  R.  8.] 

S.  &  S.  496;  Wheeler  v.Malins,  4  Mad.  171;  6  Whitmore    v.    O.Khorrow,    1   Coll.   91; 

Porter  r.  Cox,  5  Mad.  80;  Lord  Huntingtower  Clarke  v.  Tipping.  16  Beav.  12.  ^ 

V.  Sherborn,  «i!»i  *'«/).  ;  Robinson  v.  Norton,  10  "^  Hardv  v.   Dartncll,  4  De  G.  &  S.  568; 

Beav.    484;  Fisher  v.    Fisher,    6  Hare,   628;  .^ee  7  &  8  Vic.  c.   70 ;  24  &  25  Vic.  c.  134, 

2  Phil.  236 ;  Moiklam  v.  Elmore,  4  De  G.  &  §  197. 
J.  208;  5  Jur.  N.  S.  904;  Jackson  v.  Riga 
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prosecution ;  ®    and  such  an  order,   if  made,   will   be  discharged  for 
irregularity.® 

Where  a  suit  becomes  defective  by  the  bankruptc}'  of  a  defendant,  he 

ma}",  as  we  have  seen,  notwithstanding  his  bankruptcy,  obtain 
*815     the  usual  order  to  dismiss  the  bill  for  want  of  prosecution,  *  with 

cost?  :  ^  but  he  cannot  obtain  an  order  of  a  similar  kind  to  that 
granted  on  the  banki-uptcj'  of  a  plaintiff.'^ 


Section  TV. — Cases  of  Election. 

Where  the  plaintiff  is  suing  both  at  Law  and  in  Equit}',  at  the  same 
time,  for  the  same  matter,  the  defendant  is  entitled  to  an  order  that 
the  plaintiff  do  elect  whether  he  will  proceed  with  the  suit  in  Equity, 
or  with  the  action  at  Law.^  Thus,  the  Court  will  generally'  compel  a 
plaintiff  to  elect  between  a  suit  in  Equity  for  the  specific  performance 
of  an  agreement,  and  an  action  at  Law  brought  in  respect  of  the  same 
agreement.^  So  also,  as  a  genej-al  rule,  a  part}'  suing  in  Equity  will 
not  be  allowed  to  sue  at  Law  for  the  same  debt.  The  case  of  a  mort- 
gagee is  an  exception  to  this  rule  ;  it  is  frequently'  said,  that  he  may 
pursue  all  his  remedies  concurrently ;  at  an}"  rate,  he  can  proceed  on 
his  mortgage  in  Equity,  and  on  his  bond  or  covenant  at  Law  at  the 
same  time.^  In  the  case  of  Barker  v.  Smark,^  however.  Lord  Lang- 
dale  M.  R.  refused  to  extend  the  exception  to  the  case  of  a  vendor, 
who  had  commenced  an  action  at  Law  upon  a  bond  for  his  unpaid  pur- 
chase-money, and  at  the  same  time  was  suing  in  Equity  to  establish  a 
lien  upon  the  estate  for  the  same  sum. 

The  principle  of  election  has  also  been  applied  where  there  was  one 

8  Robinson  r.  Norton,  10  Beav.  484.  *  Carrick  v.  Young,  4  Mad.  437;  Ambrose 

9  Boddy  r.  Kent,  1  Mer.  361,  365;  Sellers  v.  Nott,  2  Hare,  649,  651;  see  also  Fennings 
V.  Dawson"  2  Dick.  738;  S.  C  nom.  Sellas  v.  v.  Humpherv,  4  Beav.  1;  5  Jur.  455;  Faulk- 
Dawson,  2  Anst.  458,  n.  ner  v.  Llewellvn,  10  W.  R.  506,  V.  C.  K. ; 

1  Blackmore  v.  Smith,  1  M'N.  &  G.  80 ;  Gedve  v.  Duke  of  Montrose,  5  W.  R.  537 ; 
13  Jur.  218;  Robson  v.  Earl  of  Devon.  3  Sm.  S.  C.  26  Beav.  45,  47;  [Kerr  i'.  Campbell, 
&  G.  227;  2  Jur.  N.  S.  565;  Levi  v.  Heri-  17  W.  R.  155].  Where  the  plaintiff  sued  at 
tage,  26  Beav.  560  ;  S.  C.  nom.  Lever  v.  Law  and  in  Eq-uity  for  the  same  debt,  but 
Heritage,  5  Jur.  N.  S.  215 ;  but  see  Kemball  the  action  was  dismissed  on  pa^yment  of  the 
V.  Walduck,  1  Sm.  &  G.  27 ;  18  Jur.  69,  debt  and  costs  at  Law,  the  Court  ordered  the 
v.  C.  S.,  where  the  dismissal  was  without  suit  to  be  stayed  on  payment  of  costs  by 
costs.  the  defendant.      Deane  v.  Hamber,   14  W. 

2  Manson  v.  Burton,  1  Y.  &  C.  C.  C.  626.  R.  167,  V.  C.  S. 

3  Ld.  Red.  24iJ:  Carlisle  v.  Cooper,  3  C.  6  Schoole  v.  Sail,  1  Sch.  &  Lef.  176; 
E.  Green  (N.  J.),  241:  Livingston  v.  Kane,  Booth  v.  Booth,  2  Atk.  343;  Willes  v. 
3  John.  Ch.  224:  Sanger  v.  Wood,  ib.  416;  Levett.  1  De  G.  &  S.  392;  [Dunklev  v.  Van 
Rogers  v.  Vosburgh,  4  John.  Ch.  84;  Gibbs  Buren,  3  John.  Ch.  330:  Chadweirr.  Jones, 
f.  Perkinson,  4  lien.  &  M.  415;  ante,  634  1  Tenn.  Ch.  493.  And  the  mortgagee  may 
note.  Where  the  remedies  at  Law  and  in  enforce  his  lien  in  Equity  after  judgment  at 
Equity  are  inconsistent,  any  decisive  act  of  Law  and  taking  the  bodv  of  the  debtor  in 
the  jiarty  under  either  jurisdiction,  with  execution:  Davis  i\  Battine,  4  R.  &  M.  76; 
knoAvledge  of  his  rights  and  of  the  facts,  de-  and  after  the  debtor  has  been  discharged  of 
termines  liis  election.  Sanger  i>.  Wood,  uit  the  debt  in  bankruptcy:  Lewis  v.  Hawkins, 
supra;  see  Combs  r  Tarlton,  2  B.  Mon.  194;  23  Wall.  119.  And  see  Harris  v.  Vaughn, 
ante,  p.  634,  note.     For  form  of  order,  see  2  2  Tenn.  Ch.  483.] 

Seton  Dec.  (3d  Eng.  ed.)  947.  8  3  Beav.  04. 
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suit  in  this  countr}-,  and  another  for  the  same  matter  in  a  foreign  Court 
of  competent  jurisdiction.'' 

It  seems  that,  in  a  particular  case,  the  phjiutifT  may  ])e  alhjwed  to 
proceed  partially  in  Equity,  and  partially  at  Law,  and  compfllt-d  to 
enter  into  a  special  election.'* 

*  If  the  defendant's  answer  is  not  excepted  to,  or  set  down  •-SIG 
for  hearing  on  former  exceptions,  he  may,  on  an  allegation 
that  the  plaintiff  is  prosecuting  him  in  this  Court,  and  also  at  Law,  for 
the  same  matter,  obtain,  at  the  expiration  of  eight  days  alter  his 
answer,  or  further  answer  is  filed,  as  of  course,  on  motion  or  petition, 
the  usual  order  for  the  plaintitf  to  make  his  election  in  which  Cinut  he 
will  proceed.  If  his  answer  is  excepted  to,  he  may,  by  notice  in  writ- 
ing, require  the  plaintiff"  to  set  down  the  exceptions,  within  four  days 
from  the  service  of  the  notice  ;  ^  and  if  the  plaintiff"  does  not  set  down 
the  exceptions  within  such  four  days,  or  if  they  are  not  allowed,  the 
defendant  is  entitled  as  of  course,  on  motion  or  petition,  to  obtain  the 
usual  order  for  the  plaintiff  to  make  his  election  in  which  Court  he  will 
proceed.^  Where  the  plaintiff"  has  amended  his  bill,  the  defendant  can- 
not obtain  the  order  to  elect  until  the  time  for  excepting  to  his  answer 
to  the  amendments  has  expired,  notwithstanding  the  time  for  excepting 
to  his  answer  to  the  original  bill  has  expired.*^ 

If  the  defendant  is  not  required  to  answer,  he  may,  at  the  expiration 
of  the  time  within  which  he  might  have  been  served  with  interrogatories 
to  the  bill,  in  like  manner  obtain  a  similar  order  to  elect.* 

We  have  before  seen  that,  for  some  purposes,  a  plea  is  included  in 
the  term  answer ;  ^  but  under  the  old  practice  it  was  decided,  that 
neither  a  plea  nor  a  joint  plea  and  answer  was  so  far  an  answer  to  the 
bill  as  to  entitle  a  defendant  to  move  for  an  order  for  the  plaintiff"  to 
elect ;  ®  and  it  does  not  seem  that  there  is  any  thing  in  the  present 
practice  to  aff"ect  this  decision. 

The  order  must  be  served  on  the  plaintiff"  or  his  solicitor,  and  attor- 
ney at  Law ;  and  within  eight  days  after  such  service,  the  plaintiff 
must  make  his  election  in  which  Court  he  will  proceed  ;  ^  and  if  lie  elect 
to  proceed  in  this  Court,  then  his  proceedings  at  Law  are  thereby  stayed 
by  injunction ;  but  if  he  elect  to  proceed  at  Law,  or  in  default  of  his 
making  his  election  within  the  specified  time,  then  his  bill  from  thence- 

7  Pieters  v.  Thompson,  G.  Coop.  294.  »  Leicester  v.  Leicester,   10  Sim.  87,  89; 

8  Barker    v.    Dumaresque,    2    Atk.    119;       Affd.  i6.  91,  n.;  3  .lur.  308. 

Seton,    949;    Anon.,    1   Vern.    104;    3   Atk.  '  Orel.   XLH.   7;    and   see   Braithwaite's 

129;    Trimleston  v.  Kemmis,   LI.   &  Goold.  Manual,  156,  n.  (5).     For  forms,   see  VoL 

2:);  Mills  v.  Frv,  G.  Coop.  107;  19  Ves.  277;  lU. 

[Franklin  v.  Ilersch,  2  Tenn.  Ch.  4G7].     For  ^  See  ante,  p.  690. 

form  of  the  order,  see  3  Seton,  Dec.  (3d  Eng.  6  Fisher  v.  Mee,  3  Mer.  45,  47 ;  VauKlian 

ed.)  948.  r.  Welsh,   Mos.   210;    [Soule  v.  Corning.   11 

1  For  form  of  notice,  see  VoL   IlL  Paige.  412]. 

2  Ord.  XLIL  5,  G;  ante,  pp.  766,  767;  '  The  Court  will  allow  the  party  a  reason- 
Royle  ».  Wynne,  C.  &  P.  252,  255;  5  .Jur.  able  time  to  make  his  election.  Bracken  v. 
1002;  the  vacations  are  not  excluded.  Ord.  Martin,  3  Yergor,  55;  see  Houston  v.  Sadler, 
XXXVU.  13.  For  form  of  order  to  elect,  4  Stew.  &  Port.  130;  Rogers  v.  Vosburg.  4 
see  Seton,  947,  No.  1 ;  and  for  forms  of  mo-  John.  Ch.  84. 

tion  paper  and  pt'.'.tiou,  see  Vol.  IIL 
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forth  stands  dismissed  out  of  this  Court,  with  costs  to  be  taxed  by  the 
Taxing  Master,  without  further  oi'der  :  such  costs  to  be  paid  by 
*817  the  plaintiff  to  the  defendant.^  It  *  is  not  the  practice  to  issue 
an  injunction  :  the  service  of  the  order  being  sufficient.^ 

When  the  defendant  has  obtained  such  an  order,  the  plaintiff  may 
move,  on  notice  to  the  defendant,  to  discharge  it,  either  for  irregularity 
or  upon  the  merits  confessed  in  the  answer,  or  proved  b}'  affidavit.^  If, 
upon  such  a  motion,  there  should  be  any  doubt  as  to  whether  the  suit 
in  Equity,  and  the  action  at  Law,  are  for  the  same  matter,  it  is  the 
usual  course  to  direct  an  inquiry  into  that  fact.^  In  the  event  of  such 
an  inquiry  being  directed,  it  seems  that  all  the  proceedings  in  both 
Courts  are  stayed  in  the  mean  time,*  unless  the  plaintiff  can  show  that 
justice  wiU  be  better  done  b}-  permitting  proceedings  to  some  extent : 
in  which  case,  special  leave  will  be  given  him  to  proceed.^ 

If  the  common  order  cannot,  under  the  circumstances,  be  obtained, 
it  seems  that  the  Court  will,  if  necessary,  make  a  special  order,  and 
grant  an  injunction  in  the  mean  time.^ 

The  election  must  be  in  writing,  and  signed  by  the  plaintiff  or  his 
sohcitor,''  and  be  filed  at  the  Report  Office  ;  and  notice  thereof  must  be 
given  to  the  defendant's  solicitor:  who  thereupon  obtains  an  office 
copy.« 

The  dismissal  of  the  bill,  in  consequence  of  an  election  by  the  plain- 
tiff to  proceed  at  Law,  cannot  be  pleaded  in  bar  to  another  suit  for  the 
same  matter.^ 

If  the  plaintiff  requires  further  time  to  make  his  election,  he  must 
apply  to  the  Court  by  motion,  on  notice,  to  have  the  time  enlarged.^** 

After  decree,  it  is  not  the  practice  to  make  an  order  to  elect ;  but 
the  plaintiff  will  be  restrained,  on  the  motion  of  the  defendant,  from 
proceeding  in  another  Court,  in  respect  of  the  same  matter :  even 
though  such  proceedings  are  merely  auxiliary  to  the  proceedings  in 
Equity." 

K  the  plaintiff  elect  to  proceed  in  Equity,  the  defendant  will  either 


8  See  the  order  in  Seton,  947,  No.  1;  see 
also  Boyd  v.  Heinzelman,  1  V.  &  B.  381 ; 
Mnusley  v.  Basnett,  ib.  382,  n. ;  Jones  v.  Earl 
Strafford,  3  P.  Wms.  90,  n  (B.);  see  Living- 
ston V.  Kane,  3  John.  Ch.  224;  Rogers  v. 
Vosburg,  4  John.  Ch.  84. 

1  Braithwaite's  Pr.  229;  see  Fennings  v. 
Humphery,  4  Beav.  1,  7,  8;  5  Jur.  455. 

2  (Jrd.  XLII.  8.  For  form  of  notice  of 
motion,  see  Vol.  III. 

*  Mousley  v.  Basnett,  1  V.  &  B.  382,  n. ; 
and  for  form  of  order  for  inquiry,  see  Seton, 
948   No.  3. 

4  Mills  V.  Fry,  3  Ves.  &  B.  9;  Anon.,  2 
Mad.  395. 

6  Amory  jj.  Brodrick,  Jac.  530,  533;  Car- 
wick  V.  Young,  2  Swanst.  239,  24.3;  Mousley 
1).  Basnett,  ubi  sup. ;  see,  however,  Fennings 
V.  Humphery,  4  Beav.  1,  8;  5  Jur.  455. 

8  Hogue  v.  Curtis,  1  J.  &  W.  449. 


T  Ord.  III.  1. 

8  For  forms  of  election  and  notice,  see 
Vol.  III. 

9  Countess  of  Plymouth  v.  Bladon,  2 
Vern.  32. 

10  For  form  of  order  enlarging  the  time, 
see  Seton,  948,  No.  2;  and  for  form  of  notice 
of  motion,  see  Vol.  III. 

11  Wilson  V.  Wetherherd,  2  Mer.  406,  408; 
Frank  v.  Basnett,  2  M.  &  K.  618,  620;  Wed- 
derburn  v.  Wedderburn,  2  Beav.  208,  213;  4 
Jur.  66;  4  M.  &  C.  585,  596;  Phelps  v. 
Prothero,  7  Oe  G.,  M.  &  G.  722;  2  .lur.  N, 
S.  173.  [And  although  the  decree  in  Equity 
is  adverse  to  the  right.  Lord  Tredegar  v. 
Windus,  L.  R.  19  Eq.  607.]  Going  in  under 
an  administration  decree  to  prove  a  debt,  is 
not  such  an  election  to  proceed  in  Equity  as 
prevents  an  action  at  Law.  Sexton  v.  Smith, 
3  De  G.  &.S.  694. 
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bo  allowed  to  recover  the  costs  of  the  action  in  the  Court  of 
*  Law/  or  the  plaintiff  will  be  directed  by  the  Court  of  Chancery     'SIS 
to  pay  them  f  and  if  he  elect  to  proceed  at  Law,  the  bill  is,  as 
we  have  seen,  by  the  order  disiuissed  with  costs. ^ 

1  Simpson  t>.  Sadd,  3  W.  R.  191,  L.  C;  -  See  Carwick  v.  Young,  2  Swanst.  239, 

see  also  S.  C.  16  C.  B.  20;  1  Jur.  N.  S.  730;  242. 
and  Mortimore  t).  Soares,  5  Jur.   N.  S.  574,  "  Ante,  p.  816. 

Q.  B.;  [S.  C.  lEU.  &B1.  390.] 
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*819  *CHAPTER  XX. 

MOTION   FOR   A   DECREE. 

At  any  time  after  the  expiration  of  the  time  allowed  to  the  defendant 
for  answering/  but  before  replication,  the  plaintiff  may  move  the  Court 
for  such  decree  or  decretal  order  as  he  may  think  himself  entitled  to.^ 
Of  this  motion,  one  month's,  or  twentj'-eight  days'  notice  must  be  given 
to  the  defendant.^ 

If  further  time  is  gi-anted  to  the  defendant  for  pleading,  answering, 
or  demurring,  the  plaintiff  cannot  move  for  a  decree  until  such  further 
time  has  expired  ;  *  and  where  there  are  several  defendants,  and  the  plain- 
tiff is  in  a  position  to  serve  a  notice  of  motion  for  a  decree,  or  to  file 
repUcation,  or  set  down  the  cause  on  bill  and  answer,  as  to  some  of 
them,  but  the  time  for  so  doing  as  to  the  others  has  not  arrived,  he 
should,  to  avoid  an  application  to  dismiss  the  bill  for  want  of  prosecu- 
tion,^ obtain  further  time,  on  special  summons,  to  serve  the  notice  or 
file  the  replication.^ 

The  filing  of  a  traversing  note  against  a  defendant,  does  not  preclude 
the  plaintiff  from  moving  for  a  decree.'' 

Where,  at  the  hearing,  a  cause  was  ordered  to  stand  over  for  the 
purpose  of  adding  parties  by  amendment,  the  cause  was  allowed  to  be 
heard  on  motion  for  decree  against  the  new  defendants  :  though  replica- 
tion had  been  filed  against  the  original  defendants.^ 

An  order  of  course  to  amend  the  bill  may  be  obtained  after  notice  of 
motion  for  a  decree  has  been  served,  but  before  it  has  been  set  down : 
although  the  defendant  has  filed  aflfldavits  in  opposition.^ 

1  Or,  by  consent,  before  the  expiration  of  "^  Manifere  v.  Leicefster,  Kay  Ap.  48:  18 
the  time.  'Braithwaite's  Pr.  429.  For  form  Jur.  .320;  5  De  G,  M.  &  G.  75;  Jones  v. 
of  consent,  see  Vol.  III.  Howell,    3   W.    R.    559,   V.    C.    W.     As   to 

2  15  &  IG  Vic.  c.  8G,  §  15.  If  the  plaintiff  traversing  notes,  see  ante,  p  SI-"?,  et  seq.  The 
moves  for  a  decree,  replication  need  not  causes  of  Gohegan  v.  Barlow  (186.3,  G.  132), 
afterwards  be  filed.  Duffield  v.  Sturges,  9  and  Leite  v.  Vicini  (1863,  L.  46),  were  set 
Hare  Ap.  87 ;  Blake  v.  Cox,  1  W.  R.  124,  down  on  motion  for  decree  as  to  some  of  the 
V.  C.  W.  defendants,  and  on  orders  to  take  thebill_pro 

'  3  Ord.  XXXIII.  4;  XXXVII.  10.  corifesso  as  to  others. 

4  15  &  16  Vic.  c.  86,  §  1.3.  8  Gwvon  v.  Gwyon,  1  K.  &  J.  211. 

5  See  ante,  p.  801  et  seq.  9  Gill"  f.  Rayner,  1  K.  &  J.  395. 

6  Ord.   XXXVII.  17.    For  form  of  sum- 
mons, see  Vol.  III. 
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*The  form  of  notice  of  motion  for  decree  commonly  adopted  is     *820 
to  the  effect,  that  the  Court  will  be  moved  for  a  decree,  "  accord- 
ing to  the  pra3-er  of  the  plaintiff's  bill ;  "  and  where  this  form  is  used 
the  plaintiff  is  entitled  to  have  the  same  relief  as  he  might  have  liad  if 
the  cause  had  been  lirought  to  a  hearing  in  the  oi-dinary  wa}'.^ 

The  notice  of  motion  may  be  served  out  of  the  jurisdiction  ;  but  an 
order  allowing  this  to  be  done  is  necessary.^  Such  an  order  may  be 
obtained  on  an  ex  parte  motion  or  summons,  supported  by  an  aflidavit 
showing  whei'e  the  defendant  is  resident,  or  may  probaTdy  be  found.'' 
In  such  a  case,  the  order  giving  leave  to  serve  the  notice  out  (^f  the 
jurisdiction  must  specif}'  the  time  allowed  for  filing  afhdavits  in  answer 
and  reply,  and  must  be  drawn  up  and  served  with  the  notice  of  motion  ;^ 
and  the  notice  of  motion  must  be  given  for  a  day  sufFicientl}'  distant  to 
include  the  whole  time  limited  for  service,  and  the  times  limited  for  the 
defendant  to  file  affidavits  in  answer,  and  the  plaintiff  to  file  affidavits  in 
reply,  and  so  as  to  allow  the  defendant  proper  time  to  obtain  copies  of 
the  plaintiff's  affidavits  in  support  and  in  reply.  These  times  must, 
therefore,  be  regulated  by  the  place  where  the  ser^ace  is  to  be  effected.* 
In  some  cases  the  order  giving  leave  to  effect  the  service  has  directed 
copies  of  the  plaintiff's  affidavits  in  support  of  the  motion  for  de- 
cree to  be  served  with  the  notice  ;  ®  but  it  seems  this  cannot  be  re- 
quired.'^ 

Where  an  application  was  made  to  the  Court  for  leave  to  advertise  in 
the  Gazette  a  notice  of  motion  for  a  decree,  against  an  absconding  de- 
fendant, for  whom  an  appearance  had  been  entered,^  it  was  refused  by 
Sir  John  Romilly  M.  R.  :  who  observed,  that  the  6th  Rule  of  the  10th 
Consolidated  Order  had  no  application  to  such  a  case  ;  but  he  gave 
leave  to  advertise  the  filing  of  replication  in  the  Gazette.^ 

By  giving  notice  of  motion  for  a  decree,  the  plaintiff  abandons  his 
claim  to  a  further  answer:  although  the  answer  has,  upon  exceptions, 
been  held  insufficient. -"^ 

The  plaintiff  and  defendant  respectively  are  at  liberty  to  file  aflfi- 
davits  in  support  of,  and  in  opposition  to,  the  motion  ;  and  to 
*use  the  same  on  the  hearing  thereof.^     The  evidence  in  chief    *82l 
on  such  motion  is  ordinarily  taken  upon  affidavit ;  ^  and  where 

1  Norton  v.  Steinkopf,  Kav,  45 ;  ih.  Ap.  10.  6  Meek  v.  Ward,  1.0  Hare  Ap.  55. 

For  form  of  notice,  see  Vol. 'ill.  '  Seton,  28,  1247;  and  for  form  of  order 

2  Meek  v.  Ward,  10  Hare  Ap.  55 ;  1  W.  containing  such  direction,  see  Seton,  1246, 
R.  504 ;  and  see  Middleton  v.  Chichester,  1       No.  11. 

N.  R.  255,  M.  R.  "  Under  Ord.  X.  6. 

3  For  form  of  order,  see  Seton,  1246,  No.  »  Lechmere  v.  Clapp,  29  Beav.  259;  see 
11 ;  and  see  ib.  1247 ;  and  for  forms  of  motion      pnft,  pp.  831,  832. 

paper,    summons,    and    aflidavit,    see    Vol.  i"  Hoyse  v.  Cokcll.  18  Jur.  770,  V.  C.  W. 

HI.  1  15  &  Ifi  Vic.  c.  8(!.  §  15. 

4  Meek  v.  Ward,  uhi  svp. ;  Seton,  28,  2  gee  ;w.«^  ("hap.  XXII  §  10.  Affidavits 
1247;  as  to  evidence  of  the  service,  see  for  {general  rules  as  to  the  form,  and  mode  of 
Mendes  v.  Guedalla,  5  L.  T.  N.  S.  308,  V.  C.  fniniimr  utluiavits.  [See  also  Coles  v.  Morris, 
W.  L.  H.  2  Ch.  Ap.  701,  705.] 

6  Seton,  28,  1247,  wliere  a  list  of  times  is 
given. 
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motion  is  made  after  answer  filed,  the  answer  is,  for  the  purposes  of  the 
motion,  to  be  treated  as  an  affidaxit ;  ^  and  the  plaintiff  has  been  allowed 
to  cross-examine  the  defendant  thereon.* 

The  i^laintiff  must  file  his  affidavits,  in  support  of  the  motion  for 
decree,  before  he  serves  the  notice,  and  must  set  forth  a  list  of  the  aflB- 
davits  he  intends  to  use  at  the  foot  of  the  notice.^  Where  an  answer 
has  been  filed,  the  plaintiff  may  read  it  on  the  motion  against  the  de- 
fendant by  whom  it  was  filed,  without  giving  any  notice  of  his 
intention  to  do  so ;  but  he  cannot  read  it  against  an}'  other  de- 
fendants, unless  he  has  included  it  in  the  list  at  the  foot  of  his  notice 
of  motion.® 

The  defendant  must  file  his  affidavits,  in  support  of  his  defence,  with- 
in fourteen  days  after  service  of  the  notice  of  motion,  and  deliver  to  the 
plaintiflf  or  his  solicitor  a  list  thereof." 

The  time  for  filing  the  defendant's  affida\ats  will,  however,  be  en- 
larged, on  special  application  to  the  Judge  in  Chambers,  b}'  summons,' 
where  a  sufficient  reason  is  shown  for  so  doing ;  ^  but  the  desire  of  the 
defendant  to  cross-examine  the  plaintiff's  witnesses  on  their  affidavits, 
before  filing  his  own,  on  the  ground  that  b}'  so  doing  it  might  not  be 
necessary  for  him  to  file  an}-,  is  not  a  sufficient  reason. ^° 

Where  the  defendant  is  served  out  of  the  jurisdiction,  the  special 
order  allowing  such  service  wiU,  as  we  have  seen,"  fix  the  time  within 
which  the  defendant's  affidavits  are  to  be  filed ;  but  further  time  ma}', 
in  a  proper  case,  be  obtained  on  special  application  by  summons  at 
Chambers. 

If,  after  the  times  allowed  for  filing  affidavits  have  elapsed,  it  is 
desired  to  file  an  affidavit,  or  a  further  affidavit,  an  order  for  leave  to 
do  so  will  be  necessary.  Such  order  may  be  obtained  on  a  special  ap- 
plication by  summons, ^^  supported  by  an  affidavit  showing  a  case  for 
the  indulgence  ;  and  the  applicant  will  usually  have  to  pay  the  costs  of 

the  application. 
*822         *  If  the  defendant  desires  to  read  his  own,  or  a  co-defendant's 
answer  in  support  of  his  case,  he  must  give  notice  thereof  to  the 
plaintiff ;  ^  but  if  the  plaintiff  reads  part  of  a  defendant's  answer  against 

3  15  &  16  Vic  c.  86.  §  15.  Semble,  an  not  been  filed,  see  ante,  pp.  656,  712;  anfl 
answer  put  in  by  a  deceased  defendant  can-  Green  v.  Snead,  30  Beav.  231 ;  S.  G.  notn. 
not  be  read.     Moore  »..  Harper,  1   W.  N.  56;       Snead  v.  Green,  8  Jur  N.  S.  4. 

14  W.  R.  306,  V.  C.  W.  8  For  form  of  summons,  see  Vol.  III. 

4  Wiftlitman  v.  Wheelton,  23  Beav.  397;  9  Ord.   XXXIII.    17,   18;  Mardiioness  of 
3   .Jur.   N.    S.    124;    Rehd.n    v.    Weslev,  26  Londonderry  r.  Bramwell.  3  K.  &  J.  102. 
Beav.   432;    Brumtit  v.    Hart,  9   Jur.  N.  S.  "  /iw/. 

12;  11  \V.  R.   53,  V.  C.  S  ;  and  see  post,  p.  "  Ante,  p.  820. 

822.  12  Ord.    XXXVII.   17,    18.    For  form  ol 

°  Ord.  XXXIII.  5,  see  form  of  notice.  Vol.  summons,  see  Vol.  III. 

III.  1  Stephens  v.  Heathcote,  1  Dr  &  S.  1.38; 

6  Cousins  V.  Vasev,  9  Hare  Ap.  61;  Daw-  6  Jur.  N.  S   312:  and  see  Barrack  v.   M  Cul- 

kins  V.   Mortan,   1   J.   &   H.   .339;   Stephens  lock,  3  K  &  J.  110;  Rushout  r.  Turner,  1  Dr. 

V.  Heathcote,  1  Dr.  &  S.  138;  0  Jur.  N.  S.  &   S.    140,    n. ;   Wii^^htman    v.   Wheelton,  23 

312.  Beav.  .397;   3  Jur.  N.   S.  124.     For  form  of 

■^  Ord.    XXIII.    6.      As   to   the   defences  notice,  see  Vol.  III. 
■which  may  be  set  up,  where  an  answer   has 
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him,  witliout  notice,  the  defendant  may  read  the  whole  of  his  answer, 
without  notice.'^ 

Tlie  defendant  having  filed  his  affidavits,  the  plaintiff  has  seven  days 
from  the  expiration  of  the  fourteen  days,  or,  if  the  time  has  been  en- 
larged, from  the  expiration  of  such  enlarged  time,^  within  which  he  may 
file  affidavits  in  reply  :  which  affidavits  must  be  confined  to  matters 
strictly  in  repl}'.  The  plaintiff  must  deliver  a  list  of  these  affidavits  to 
the  defendant  or  his  solicitor;  *  and  except  so  far  as  such  affidavits  are 
in  reply,  they  will  not  be  regarded  ])y  the  Court,  unless,  upon  the  hear- 
ing of  the  motion,  the  Court  gives  the  defendant  leave  to  answer  them  : 
in  which  case,  unless  the  Court  otherwise  directs,  the  plaintiff  is  to  pay 
the  costs  of  such  affidavits,  and  such  further  affidavits  in  answer.^  The 
time  can,  however,  be  enlarged  by  the  Judge  in  Chambers,  on  a  special 
application  b^^  summons.^ 

Where  either  the  time  for  the  defendant's  filing  his  affidavits,  or  for 
the  plaintiflT's  filing  his  affidavits  in  reply,  is  enlarged,  notice  thereof  is 
to  be  given  to  the  Clerk  of  Records  and  Writs  by  production  of  the 
order  for  such  enlargement.''  Such  notice  is  ordinarily  given  by  pro- 
ducing to  the  Order  of  Course  Clerk  the  order  enlarging  the  time,  and 
he  will  thereupon  make  a  note  of  such  enlargement,  opposite  the  entry 
of  the  notice  of  motion  in  the  cause  list. 

Where  either  the  fourteen  da3^s  for  the  defendant's  filing  his  affida- 
vits, or  the  seven  days  for  the  plaintiff's  filing  his  affidavits  in  reply, 
expire  in  the  Long  Vacation,  the  time  is  extended  to  the  fifth  day  of 
the  ensuing  Michaelmas  Term,  and  will  expire  on  that  day,  unless  en- 
larged by  order  ;  and  if  the  fourteen  days  are  thus  extended,  the  seven 
days  commence  to  run  from  the  expiration  of  such  extended  period.* 

No  further  evidence,  on  either  side,  will  be  allowed  to  be  used  on 
the  hearing  of  the  motion  without  leave  of  the  Court,^  except 
*the  cross-examinations  of  such  witnesses  as  have  been  cross-     *823 
examined.^ 

All  witnesses  who  have  made  affidavits,  either  on  behalf  of  the  plain- 
tiff or  the  defendant,  are  liable  to  cross-examination ;  '^  and  the  party 
desiring  to  cross-examine  any  of  them,  may,  at  any  time  before  the  ex- 
piration of  fourteen  days  next  after  the  end  of  the  time  allowed  for  the 

2  Stephens  v.  Heathcote,  iibi  sup.  [And  fourteen  davs,  or  the  seven  days,  are  enlarge'! 
see,  in  an  administration  suit,  the  effect  of  before  the  Long  Vacation  to  a  day  occtirr.ng 
notice  to  read  an  answer,  settinsj  out  ac-  in  the  Vacation ;  see  Morgan,  55:^,  and  Chirk 
counts.     W  right  v.  Edwards,  7  W'.  R.  193.]  v.  Malpas,  there  cited,  and  see  Hraithwaite's 

3  Where  the  defendant  is  served  out  of  Manual,  1G7.  n.  (40).  .... 
the  juridisction  with  the  notice,  the  time  to  ■■•  Ord.  XXXIII.  8.  For  cases  in  which 
replv  will  be  regulated  by  the  service  order;  special  le.ive  was  given  see  Wat^son  v. 
see«7!ie   p   810  Ck'aver,  20  Heav.  1.37;  IJur.  N   R.  2-0;  and 

i  For  form  of  list,  see  Vol.  III.  Richards  v.  Curlewis,  18  Beav.  4G2,  where  it 

5  Ord.  XXXIII.  7.  wi's  hehl,  that  the  application  must  not  be  ex 

6  See  Oni.  XXXVII.  17,  18.  For  form  of  pniie.  ,  r>  v  o  o.ii 
summons,  see  Vol.  III.                                                ^  Bedwell  v.  Prudence,  1  Dr.  io  S.  221, 

7  Ord.  22  Nov.,  1860,  r.  .5.  22-3. 

8  Ord.  XXXVII.  15.  A  doubt  has  arisen  2  15  &  16  Vic.  c.  86,  §  40;  A^  illiams  v. 
\rhether  this  rule  applies  to  a  case  where  the  Wilii.ams,  17  Beav.  150;  17  Jur.  434. 
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plaintiff  to  file  affldavits  in  repl}',  or  witliin  such  time  as  the  Court  or 
Judge  in  Chambers  may  specially  appoint,'  giA'e  notice  in  writing  ^  to 
the  part^-  on  whose  behalf  the  affidavit  is  filed,  or  his  solicitor,  to  pro- 
duce the  witness  for  cross-examination  before  the  examiner  ;  and  unless 
the  witness  is  produced  accordingly,  the  affidavit  cannot  be  used  as  evi- 
dence, without  special  leave  of  the  Court.^  The  plaintiff  is  entitled  to 
cross-examine  any  defendant  upon  his  answer ;  ®  and  where  the  plain- 
tiff gives  notice  of  his  intention  to  use  a  defendant's  answer  against  a 
co-defendant,  the  co-defendant  may  cross-examine  upon  the  answer ; '' 
and  where  a  defendant  gives  notice  to  use  his  or  a  co-defendant's  an- 
swer against  the  plaintiff,  he,  or  the  co-defendant,  as  the  case  maj'^  be, 
may  be  cross-examined  by  the  plaintiff :  ^  the  answer  in  such  cases 
being  treated  as  an  affidavit.  And  even  where  the  plaintiff  had  given 
notice  to  use  the  defendant's  answers  as  affidavits,  in  support  of  his 
motion  for  a  decree,  he  was  allowed  to  cross-examine  the  defendants 
on  the  answers,  without  prejudice  to  the  right  of  the  other  defendants 
to  object  to  the  cross-examination  being  used  against  them  ;  ®  but  when 
no  notice  is  given  of  the  intention  to  read  the  answer  of  the  defendant, 
and  it  is  read  as  an  admission,  and  not  as  an  affidavit,  he  cannot  be 
cross-examined  upon  it.^° 

According  to  the  practice  introduced  by  the  Order  of  5th  February, 
1861,  it  seems  that  all  the  evidence  in  chief  on  motions  for  decree  must 
be  taken  by  affidavit."  The  Court  has,  however,  power,  it  is  presumed, 
in  an}'  case,  upon  special  application,  to  order  the  evidence  of  sinj  par- 
ticular witness  or  witnesses  to  be  taken  viva  voce.     Such  an  application 

could  only  be  made  on  the  part  of  the  defendant,  as  the  plaintiff 
*824     would,  of  course,  ascertain,  before  *  serving  his  notice  of  motion 

for  a  decree,  whether  it  was  necessary  or  desirable  to  examine 
any  Witness  on  his  behalf  orallj',  and  if  so,  would  bring  the  cause  to  a 
hearing  in  the  ordinary  way,  instead  of  serving  the  notice.  Before  the 
Order  of  5th  February,  1861,  it  seems  to  have  been  thought,  that  the 
evidence  in  support  of  a  motion  for  decree  might  be  taken  orally,  by 
specifying  the  names  of  the  witnesses  to  be  examined,  in  the  notice  of 
motion,  and  summoning  them  before  the  examiner  ;  ^   but,  whether  this 

8  The  application  is  usually  made  by  sum-  «  gee  Rehden  »;.  We-ltv    and  Wightman 

mons ;  for  a  form,  see  Vol.  HI.  v.  Wheelton,  ubi  sup. 

*  For  a  form,  see  Vol.  III.  ^  Rehden  v.  Weslev,  uOiMp. 

5  Ord.  5  Feb.,  1861.  r.  19.  As  to  the  w  See  Dawkins  v.  Mortan.  IJ.  &  H.  S39, 
course  to  be  pursued  by  either  party  after  .341;  Cousins  v.  Vasey,  9  Hare  Ap.  61; 
such  notice,  see  p(M,  Chap.  XXII.'  §  10,  Stevens  v.  Heathcote,  1  Dr.  &  S.  138;  6  Jur. 
Affidavits,  and  Braithwaite's  Manual,  178,  n.  N.  S.  312. 

IS.5).     [And  see  as  to  the  effect  of  delay  in  n  See  Ord.  5  Feb.,  1861,  particularly  r.  19, 

proceeding  to  cross-e.xamine.     Bourdillon  v.  and  see  Smith  v.  Baker,  4  N.  R.  321,  V.  C. 

Baddeley,  26  Beav.  255.]  W. ;  2  H.  &  M.  498.     [And  any  depositions 

6  Wightman  v.  Wheelton,  23  Beav.  397;  taken  in  support  of  the  motion  will  be  irree;- 
3  Jur.  N.  S.  124:  Rehden  v.  Weslev,  26  Beav.  ular,  and  may  be  ordered  to  be  taken  off  the 
4.32;  Brumfit  v.  Hart,  9  Jur.  N.  S.'l2;  11  W.  file.  Coles  v.  Morris,  L.  R.  2  Ch.  Ap.  701.] 
R.  53,  V.  C.  S.  1  Pellatt  v.  Nicholls,  24  Beav.  298  ;  Reh- 

7  Rehden  v.  Weslev.  and  Wightman  v.  den  v.  Wesley,  26  Beav.  432,  and  see  15  &  16 
Wheelton,  ubi  sup.;  Dawkins  v,  Mortan,  1  J.  Vic.  c.  86,  §  40;  and  Williams  v.  Williams, 
&  H.  339.  17  Beav.  156;  17  Jur.  434. 
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could  then  have  been  done  or  not,  it  is  conceived  that  it  cannot  Ite  done 
under  the  present  practice. 

The  cross-examination  of  witnesses  on  their  afhdavits  must,  on  mo- 
tion for  decree,  be  taken  before  the  examiner ;  ^  the  Court  has,  how- 
ever, power  to  order  it  io  be  taken  viva,  voce  at  the  laeariiig.^  No  time 
has  been  limited  for  the  cross-examination,  but  it  must,  it  seems,  take 
place  within  a  reasonable  time.^ 

Where  a  suit  is  brought  on  by  motion  for  decree,  and  replication  has 
been  filed  in  a  cross-suit,  and  the  plaintiff  in  the  original  suit  has  ob- 
tained an  order  for  leave  to  use,  in  the  cross-suit,  the  affidavits  filed  in 
the  original  suit,  the  plaintiff  in  the  cross-suit  may  either  treat  the  affi- 
davits filed  in  the  cross-suit  as  if  they  were  filed  in  the  original  suit, 
and  give  notice  to  cross-examine  the  witnesses  before  an  examiner,  or 
be  may  treat  them  as  evidence  filed  in  the  cross-suit,  and  give  notice 
Df  cross-examination  in  open  Court  at  the  hearing.^ 

A  subpoena  duces  tecum,  for  the  production  of  a  will  or  other  document 
at  the  hearing  of  a  motion  for  a  decree,  may  be  issued,®  and,  it  seems, 
as  of  course.' 

Motions  for  decree  are  set  down  with  the  Registrar  in  the  cause-book, 
with  the  causes,  and  come  on  accordingly,  unless  the  Court  otherwise 
directs. *  The}'  must  be  set  down  within  one  week  after  the  expiration 
of  the  time  allowed  to  the  plaintiff  for  filing  his  affidavits  in  reply,  in 
case  the  defendant  has  filed  any  affidavit,  or  within  one  week  after  the 
expiration  of  the  time  allowed  to  the  defendant  to  file  his  affidavits  in 
answer,  in  case  the  defendant  has  not  filed  any  affidavit ;  but  in  case 
the  time  allowed  for  either  of  the  purposes  aforesaid  shall  be  enlarged, 
then  within  one  week  after  the  expiration  of  such  enlarged  time.^ 
In  order  to  set.  down  *  a  motion  for  decree,  the  Record  and  Writ  *82o 
Clerk's  certificate  that  the  cause  is  in  a  fit  state  to  enable  the 
plaintiff  to  move  for  a  decree,  indorsed  b}^  the  plaintiflE"s  sohcitor  with 
a  memorandum  of  the  date  when  the  notice  was  served,  and  when  it 
will  expire,  and,  if  there  be  any  infant  defendant,  stating  that  a  guar- 
dian ad  litem  has  been  appointed,  or,  if  there  be  not,  stating  that  there 
is  not  any  infant  defendant,  must  be  produced  at  the  order  of  course 
seat  in  the  Registrar's  office.^  The  certificate  is  not  to  be  given  until 
after  the  expiration  of  the  time  allowed  to  the  plaintifi"  to  file  his  affida- 


2  Ord.  5  Fob.,  1861,  r.  19;  BodsPr  v.  Bod-  8  Qrd.  XXXIII.  9. 

grr,  11   W.  R.  80,   V.  C.   K.     For   mode   of  '■>  Ord.  22  Nov.,  1866,  r.  2.;  see  Boyd  v. 

taking  the  croRs-exaniination,  seejMst,  Chap.  Jaggar,  17  Jur.  655;   10  Hare  Ap.  54,  L.  C. 

XXII.  §  10,  AjfiditvUs.  &  L.  J.J. 

8  See  15  &  16  Vic.  c.  86,  §  39.  i  RcR.  Regul.  15th  Mar.,  1860,  r.  6;  and 

4  Bedwell  v.  Prudence,   1    Ur.   &  S.  221;  see  Boyd  u.  Jaggar,  iili  sup.     For  forms  of 

Morev  v.  Vandenbergh,  1  W.  N.  197,  V.  C  S.  certificate  and  nieniorandiini,  see  Reg.  Regul. 

6  Neve  V.  Penneli,  1  H.  &  M   252.  15  Mar.,  1860,  r.  6,  and  Vol.  III.    The  certif- 

6  Wigram  v.  Rowland,  10  Hare  Ap.   18;  icate  of  the  Record  and  Writ  Clerk  will  not 

Raworth  v.  Parker,  2  K.  &  J.  163.     For  form  be  granted  before  the  expiration  of  the  tune 

of  suhpcena,  see  Vol.  III.  for  answering,  unless  a  written  consent  by 

'  Wilhem  t;.  Reynolds,   8   W.  R.  625,  V.  the  defendant's  solicitor  is  left  with  hnu.    l-or 

C.  K.  a  form,  see  Vol.  UI. 
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vits  in  repl}-,  in  case  the  defendant  shall  have  filed  an}-  affidavits,  or 
until  after  the  expiration  of  the  time  allowed  to  the  defendant  to  file  his 
affidavits  in  answer,  in  case  the  defendant  has  not  filed  an}'  affidavit ; 
but  in  case  the  time  allowed  for  either  of  the  purposes  aforesaid  shall 
be  enlarged,  then  not  until  after  the  expiration  of  such  enlarged  time.^ 
After  the  expiration  of  the  week,  the  motion  will  not  be  set  down  with- 
out the  consent  in  writing  of  the  defendant's  solicitor.^  If  the  plaintiff 
fails  to  set  down  the  motion  within  the  time  above  limited,  the  defend- 
ant ma}'  either  move  to  dismiss  the  bill  with  costs,  for  want  of  prosecu- 
tion, or  set  the  motion  down  at  his  own  request.* 

In  a  proper  case,  a  motion  for  decree  may  be  mai'ked,^  and  heard  as 
a  short  cause  ;  ®  and  it  will  be  so  marked,  on  production  of  the  certifi- 
cate of  the  plaintiff's  counsel  that  the  motion  is  fit  to  be  so  heard,  with- 
out the  consent  of  the  solicitors  of  any  of  the  defendants  ;  but  notice  of 
the  cause  having  been  so  marked,  must  be  given  to  the  defendant ; ''  and 
the  motion  will  not  be  heard  before  the  day  for  which  notice  is  given, 
except  by  consent  of  all  parties.® 

If  a  motion  for  injunction  is,  by  consent,  turned  into  a  motion  for 
decree,  it  should  be  set  down  "  by  order,"  that  the  month's  delay  may 
be  saved. ^ 

All  affidavits  and  depositions  to  be  used  on  the  hearing  of  the  motion 
must  be  printed,  under  the  regulations  hereafter  explained.^" 

Two  printed  copies  of  the  bill,  and  of  each  of  the  answers,  must 
also  be  left  with  the  Train-bearer  of  the  Master  of  the  Rolls,  or 
*826     *  of  the  Vice-Chancellor,  as  may  be,  for  the  use  of  the  Court  and 
the  Registrar,  before  the  motion  comes  on  for  hearing.^ 

If  the  plaintiff  fails  to  appear  when  the  motion  is  called  on,  the  de- 
fendant's counsel  may  apply  to  have  the  bill  dismissed  with  costs,  and 
need  not,  it  seems,  for  this  purpose  produce  an  affidavit  of  the  defend- 
ant's having  been  served  with  the  notice  of  motion.^  Where  the 
defendant  fails  to  appear,  the  plaintiff  may  move  for  the  decree  in  his 
absence,  subject  to  the  production  of  an  affidavit  of  service  of  the 
notice  ^^  but  the  Court  has,  in  such  case,  allowed  the  decree  to  be  re- 
opened on  motion.*     The  affidavit,  in  either  case,  should  be  filed  at  the 

2  Ord.  22  Nov.,  1866,  r.  4.  Notice,  23  Nov.,  1861;  and  see  Ord.  XXI. 

3  For  a  form  of  consent,  see  Vol.  III.  12.     The  plaintiff's  briefs  consist  of  printed 

4  Ord.  22  Nov.,  1866,  r.  3.  copies  of  the  bill,  and  answers,  affidavits  in 

5  Ames  V.  Ames,  10  Hare  Ap.  54 ;  17  Jur.  support,  opposition,  and  reply,  and  of  the 
664 ;  Drew  v.  Lonp:,  17  Jul".  173,  V.  C.  K. ;  depositions  of  the  witnesses  on  their  cross- 
see  2}ost,  Chap.  XXV.,  Heai-inf/  Causes.  examination,  and  of  written  copies  of  such 

6  Reg.  Regul.  15  Mar.  1860,  r.  10.  For  exhibits  or  other  documents  as  may  be  neces- 
form  of  certificate,  see  Vol.  III.  sary.     A   defendant's   briefs   are   the   same, 

■^  Mdlesworth   v.    Snead,    11  W.   R.  934,  except  that  copies  of  only  the  answer,  and  of 

V.  C.  \V.  such  answers  of  co-defendants  as  the  plaintiff 

8  Ibid. ;  Loinsworth  v.  Rowley,  10  Hare  has  notified  his  intention  to  read  agaiust  him, 
Ap.  55.     For  form  of  consent,  seeVol.  III.  or  as  he  has  signified  his  intention  to  read 

9  Green  v.  Low,  22  Beav.  395.  The  against  the  plaintiff  or  co-defendants,  should 
Record  and  Writ  Clerk's  certificate  will  be  be  furnished.  Each  brief  should  be  accom- 
required  in  such  case.  panied  with  observations. 

10  Ord.   16    Mav,  1862;  post,   Ch.    XXII.  2  Marter  v.  Marter,  12  W.  R.  34,  M.  R. 

§  10,  Affidnvits.     '  3  Yot  form  of  affidavit,  see  Vol.  III. 

1  Reg.  Regul.  15  March,  1860,  r.  22;  Reg.  *  Hughes  v.  Jones,  26  Beav.  24. 
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Record  and  "Writ  Clerk's  Office,  and  an  office  copy  be  produced  to  the 
Registrar,  at  the  latest  before  the  rising  of  the  Court  on  the  day  on 
which  the  application  is  made.*  If  neither  party  appears  on  the  motion, 
it  will  be  struck  out  of  the  paper. 

"Where  the  motion  cannot  conveniently  proceed  by  reason  of  the 
solicitor  for  any  party  neglecting  to  attend  personally,  or  by  some 
proi^er  person  on  his  behalf,  or  omitting  to  deliver  any  paper  neces'<ary 
for  the  use  of  the  Court,  and  which  according  to  its  practice  ought  to 
have  been  delivered,  such  solicitor  is  personally  to  pay  to  all  or  any  of  the 
parties  such  costs  as  the  Court  may  award.® 

Upon  hearing  a  motion  for  a  decree,  it  is  discretionary  with  the  Court 
to  grant  or  refuse  the  motion,  or  to  make  an  order  giving  such  direc- 
tions with  respect  to  the  further  prosecution  of  the  suit  as  the  circum- 
stances of  the  case  may  require,  and  to  make  such  order  as  to  costs  as 
it  may  think  right.'  The  decree  or  order  is  drawn  up.  passed,  and 
entered  in  the  manner  hereafter  explained,  in  treating  of  decrees  made 
on  the  hearing  of  the  cause.*  After  an  unsuccessful  motion  for  a  de- 
cree, the  biU  has  been  allowed  to  be  amended.' 

Upon  an  appeal  from  the  whole  decree,  made  on  motion  for  decree, 
the  plaintiff  has  the  right  to  begin. ^^ 

*  Where  a  decree,  made  on  a  motion  for  a  decree,  is  appealed  •827 
from,  a  petition  of  appeal  must  be  presented.^ 

Bv  brinsrins  a  cause  to  a  hearing  on  a  motion  for  a  decree,  consider- 
able delay  is  saved :  it  is.  therefore,  the  better  course  for  a  plaintiff  to 
follow,  where  he  expects  to  be  able  to  prove  his  case  by  affidavit :  but 
where  he  desires  to  examine  witnesses  in  chief,  orally,  he  should  file 
replication.-  It  is  also  to  be  obsened.  that  on  motions  for  a  decree, 
the  plaintiff's  evidence  is  known  to  the  defendant  before  he  prepares 
his  proofs,  the  cross-examination  of  witnesses  takes  place  before  the 
examiner.^  and  the  plaintiff  has  an  opporumiri-  of  adducing  eWdence  in 
reply :  but  that  it  replication  has  been  filed,  both  parties  have  to  pre- 
pare their  proofs  before  the  evidence  of  the  other  side  is  known,  the 
cross-examination  of  witnesses  must  take  place  before  the  Court  itself,* 
and  there  is  no  opportunity  of  adducing  evidence  in  reply. 

5  Lord  Miiltown  r.  Sraart,  8  Sim.  34;  "W-  R-  »«.  "^-  C  K.:  [AttorneT-G«ie«l  ». 
Q~fnn   OQ  CambricUre  Consumers'  Uas  Co..  L.  K.  6  Eq. 

6  0^.'  XXI.  12.  282.  .308 :  4  Ch.  Ap.  71.] 

'  15  &  16  Vic-  c.  86.  §  16:  see  Thomas  r.  i"  Birkenhead  Docks  r.  Laird,  4  De  G., 

Bernaid,  5  Jur.  N.  S.  31.  7  W.  R.  86,  T.  C.  M.  &  G.  T3?-          „     ^      ,           ,        .,. 

K.;  Warde  r.  Dickson.  5  Jur.  N.  S.  698:  7  i  <.»rd.  XXXI.  8.    For  form  of  peuuon, 

W.  R.  148.  Y.  C.  K. :  Raworth  r.  Parker,  2  see  %  ol   III. :  [31  &  .?2  W.  c.  11.  §  1.  oy«r- 

K.  &  J.  163:  Norton  r.  Steinkopf.  Kay.  45;  ruline  Baxendale  r.  McMurrav.  L.  K.  2  th. 

ib.  Ap.  10 :  Robinson  c.  Lowater,  2  Eq.  Rep.  Ap.  790.] 

2Q-.-)  '^L  JJ  *  See  antf,  p.  823. 

Tsee  pfk  Chap.  XXVI.  §  3,  Dra\cing  vp  »  Ord.  2  Feb.,  1S61,  r.  19- 

Decrt-c..     For  for^  of  decree  on  motion,  see  \ Ord.  5  Feb..  l^^;l.  r.  , :  ^xlhc^n^  «• 

Seton,  26.  cepnons,  for  which  see  Oni.  5  teb.,  ISol,  it. 

»  Thomas  r.  Bernard,  5  Jur.  X.  S.  31;  7  10,  11,  16. 
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REPLICATION. 

After  the  defendant,  if  required  to  answer,  has  fully  answered 
the  bill,  or,  if  not  requh'ed  to  answer,  the  time  allowed  for  putting 
in  a  voluntary  answer  has  expired,  the  plaintiff,  if  he  determines  not  to 
move  for  a  decree,  or  his  motion  has  been  refused,  must  file  a  replica- 
tion :  ^  unless,  where  an  answer  has  been  filed,  he  decides  to  go  to  a 
hearing  of  the  cause  on  bill  and  answer. 

If,  upon  the  answer  alone,  without  further  proof,  there  is  sufficient 
ground  for  a  final  order  or  decree,  the  plaintiff  must  proceed  to  a  hear- 
ing on  bill  and  answer,  without  entering  into  evidence :  ^  as  where  the 
plaintiff  makes  his  title  by  a  will  or  other  conveyance  in  the  defendant's 


1  Ord.  XVII.  1;  15  &  16  Vic.  c.  86,  §  26; 
DaiEeld  v.  Sturges,  9  Hare  Ap.  87 ;  Blake  v. 
Cox,  1  \V.  R.  124,  V.  C.  W.  If  the  plaintiff 
wishes  to  prove  any  fact  on  the  hearing,  not 
admitted  by  the  answer,  he  must  file  a  repli- 
cation.    Mills  V.  Pitman,  1  Paige,  490. 

In  Maine,  "within  thirty  days  after  the 
answer  is  filed,  imless  exceptions  are  taken, 
or  within  fifteen  days  after  it  is  perfected,  the 
plaintiff's  counsel  shall  file  the  general  repli- 
cation, and  give  notice  thereof;  or  give  notice 
of  a  hearing  at  the  next  term  on  bill  and 
answer."  Kule  9  of  Chancery  Practice;  see 
Rule  17,  N.  Hamp.  Chancery  Practice,  38 
N.  H.  608;  Rule  17,  Ma.ss.  Chancerv  Prac- 
tice; 66th  Rule,  United  States  Courts.  A 
special  replication  cannot  be  filed  without 
leave  of  Court.  Storms  v.  Storms,  1  Edw. 
Ch.  358. 

By  45th  Equity  Rule  of  the  United  States 
Courts,  no  special  replication  to  any  answer 
shall  be  filed.  But  if  any  matter  alleged  in 
the  answer  shall  make  it  necessary  for  the 
plaintiff  to  amend  his  1)111,  he  may  have  leave 
to  amend  the  same  with  or  without  payment 
of  costs,  as  the  Court,  or  a  Judge  tliereof, 
may  in  his  discretion  direct. 

[A  general  replication  denies  every  allega- 
tion in  tlie  answer  of  the  defendant  not  re- 
sponsive to  the  bill,  and  he  must  prove  matter 
pleaded  in  avoidance,  or  by  way  of  estoppel. 
Humes  V.  Scruggs,  94  U.  ft.  22." 

Under  Equity  Rule  66  of  the  United  States 
Supreme  Court,  the  coniiilainant  must  reply 
to  the  answer  of  each  defendant,  when  suffi- 
cient, without  reference  to  the  state  of  the 


cause,  or  of  the  pleadings,  in  regard  to  any 
other  defendant.  Coleman  v.  Martin,  6 
Blatchf.  290.] 

In  Massachusetts,  "the  fonn  of  the  gen- 
eral replication  shall  be  that  the  plaintiff  joins 
issue  on  the  answer.  No  special  replication 
shall  be  filed,  but  bj'  leave  of  the  Court." 
Rule  16,  of  the  Rules  for  Practice  in  Chan- 
cery. In  New  Hampshire,  a  replication  shall 
be  entitled  as  an  answer,  and  shall  be  in  sub- 
stance, "  The  plaintiff  says  his  bill  is  true, 
and  the  defendant's  answer,  as  set  forth,  is 
not  true,  and  this  he  is  ready  to  prove." 
Rule  22  of  Chancerv  Practice  ;  see  Story  Eq. 
PI.  §  878;  Storms'  v.  Storms,  1  Edw".  Ch. 
358;  Dupote  v.  Massy,  Cox's  Dig.  146; 
Brown  v.  Ricketts,  2  John.  Ch.  425 ;  Lyon  v. 
Tallmadge,  1  John.  Ch.  184;  Livingston  v. 
Gibbons,  4  John.  Ch.  94;  Thorn  v.  (iermand, 
ib.  363;  Pratt  v.  Bacon,  10  Pick.  123.  [In 
Tennessee,  no  replication  or  other  pleading 
after  answer  is  allowed,  but  the  cause  is  at  issue 
upon  the  expiration  of  the  time  alhiwed  to  file 
exceptions  to  the  answer.  Code,  §§  4322,  4328, 
4401.]  Matters  in  avoidance  of  a  i)lca,  which 
have  arisen  since  the  suit  began,  are  properly 
set  up  by  a  supplemental  bill,  not  by  a  s])ecial 
replication.  Chouteau  v.  Rice,  1  Min.  106. 
A  special  replication,  denying  part  of  the 
matter  of  the  plea,  and  reasserting  the  sub- 
stance of  the  bill,  is  inadmissible.  Newton 
V.  Thayer,  17  Pick.  129.  [But  may  be  treated 
as  a  general  replication.  Allen  v.  Allen,  3 
Tenn.  Ch.  145.] 

2  Ord.  XIX.  1. 
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hands,  and  the  defendant,  by  his  answer,  confesses  it,  or  where  a  trust 
is  confessed  by  the  answer,  and  nothing  further  is  required  than  tu  have 
the  accounts  taken." 

A  cause  is  now,  however,  rarely  heard  on  bill  and  answer. 
*  The  only  advantage  in  doing  so,  instead  of  hearing  it  on  motion  *829 
for  decree,  is,  that  the  mouth's  notice  is  thereby  saved ;  but,  on 
the  other  hand,  where  a  cause  is  heard  upon  bill  and  answer,  the  answer 
must  be  admitted  to  be  true  in  all  points,  and  no  other  evidence  will  be 
admitted ;  ^  unless  it  be  matter  of  record  to  which  the  answer  refers, 
and  which  is  provable  by  the  record  itself,-  or  documents  proved  as  ex- 
hibits at  the  hearing."  It  therefore  behoves  the  plaintiff  to  look  atten- 
tively into  the  answ^er  ;  and  if  he  finds  that  the  elfect  of  the  defendant's 
admissions  is  avoided  by  any  new  matter  there  introduced,  he  should 
serve  notice  of  motion  for  a  decree,*  or  reply  to  the  answer,  and  pro- 
ceed to  establish  his  case  by  proofs.^  If  the  plaintiff  decides  upon  hav- 
ing the  cause  heard  upon  bill  and  answer  against  one  or  all  of  the 
defendants,  he  must  proceed  in  the  manner  hereafter  pointed  out.® 

A  replication  must  also  be  put  in  by  the  plaintiff  where  the  defendant 
has  pleaded  to  the  bill,  whether  his  plea  be  accompanied  by  iiu  answer 
or  not.'  It  is,  however,  to  be  recollected,  that,  if  the  plaintiff  replies 
to  a  plea  before  it  has  been  argued,  he  admits  the  plea  to  be  valid,  if 
true  ;  ^  and  that  he  cannot  afterwards  object  to  it,  on  the  ground  of  its 
mvalidity  or  u-regularity.^ 

We  have  seen  before,  that  a  replication  to  a  general  disclaimer  to  the 
whole  bill  is  improper :  although,  when  a  disclaimer  to  part  of  the  bill 
is  accompanied  by  a  plea  or  answer  to  another  part,  there  may  be  a 
replication  to  such  plea  or  answer.^" 

A  replication  is  the  plaintiff's  answer  or  reply  to  the  defendant's  plea 
or  answer.  By  replying  to  the  answer,  the  plaintiff  does  not  preclude 
himself  from  reading  any  part  of  the  answer  he  may  consider  essential 
to  assist  his  case. 

3  "Wvatt's  p.  R.  374.                    '  2  Hare,  520;  Clialk  v.  Eaine,  7  Hare,  393;  13 

1  Contee  v.  Dawson,  2  Bland,  2G4 ;  Childs  Jur.   981;    Neville  v.  KitzgcM-aid,    2   Ur.    & 

V    Horr    1  Clarke  (Iowa),    432;    Roi^ers   v.  War.  530;  contra,  Jones  d.  GriftUh,  14  Sun. 

Mitchell',  41  N.  H.  154;    Pierce  r.  West,   1  262;  8  Jur.  733. 

Peters  C  C.  351;  Pickett  v.  Chilton,  5  Munf.  ■*  See  ante,  p.  819. 

4G7;    Scott  V.  Clarkson,  1  Bibb,  277.     But  5  Wyatf  s  P.  R.  375.                 _ 

where  the  cause  is  set  down  for  hearing  on  6  See  post,  Chap.  X.W.,  Hearing  Cannes. 

bill    answer,  and  depositions,  the  replication  "  Ante,  p.  664.     A  plea  may  be  set  down 

is  mere  form,  and  the  Court  will  suffer  it  to  to  obtain  judgment  of  its  sufiiciency  and  for- 

K„  M„A   ^„r,n  ,!.•/>  iiirto      FRnftriPv  II.   IT.iie.  malitv,  without  a  replication.      Morcton   «. 


be  filed  nunc  pro  tunc.     [Rodney  v.   Hare, 
Mos.  296;  Jones  v.  Brittan,  1  Woods,  667;] 


Harrison,  1  Bland,  491. 


Scott  V.   Clarkson,   ubi  supra;    Demaree   v.  »  Hughes  u.  Blake,  6  W  heat.  4,2:  S.C.I 

Driskill    3  Blackf.  115;  Pierce  v.  West,  ubi  Mason.  515;  Daniels  v.  laggart,  1  (jill  ic  J. 

supra:    Glenn  v.   Hebb,   12   Gill  &  J.  271;  312;  Brooks  v.  Mead.  Walk.  Ch.  389;   Bel- 

Armistead  v.  Bozman,  1  Ircd.  Ch.  117 ;  Smith  lows  v.  Stone.  8  N.  1 1 .280 ;  N  ewton  y.  I  haver, 

V.  West,   3  John.  Ch.  363;    see  Reading  v.  17   Pick.   129;    Hurlburt   r.   Britain,   Walk. 

Ford   1  Bibb   338.  454.    Upon  a  replication  to  a  plea,  nothing  is 

2  brd     Xix;.   2;    Legard   v.   Sheffield,    2  in  issue  except  what  is  distinctly  averred  ia 

Atk.  377 ;  see,  however,  Stanton  v.  Percival,  the  plea.     Fish  v.  Miller,  5  Paige,  20. 
3  W.  R.  391 ;  24  L.  J.  Ch.  309.  H.  L.  »  Jb!d. 

8  Post,  p.  874  et  seq. ;  Rowland  v.  Sturgis,  1"  Jb.  p.  655. 
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Only  one  replication  is  to  be  filed  in  each  cause,  unless  the  Court 
otherwise  directs." 

The  Court  will  not  as  of  course,  or  except  in  cases  of  necessity, 
*830  *  give  the  plaintiff  leave  to  file  more  than  one  replication  ;  ^  but 
where  the  replication  only  applied  to  some  defendants,  and  as  to 
the  others  the  cause  was  not  at  issue,  leave  was  given  to  file  a  second 
replication  against  such  other  defendants ;  ^  and  where,  upon  notice  of 
motion  to  dismiss  for  want  of  prosecution,  by  one  of  two  defendants, 
the  plaintiff  filed  replication  against  such  defendant  alone,  the  other  de- 
fendant not  having  appeared,  the  Court  refused  the  motion,  on  the 
plaintiff  undertaking  to  dismiss  the  bill  against  the  defendant  who  had 
not  appeared,  but  ordered  the  plaintiff  to  pa^'  the  costs  of  the  motion.^ 

Upon  filing  the  replication,  the  cause  is  deemed  to  be  completely  at 
•ssue  ;  *  and  each  defendant  ma}',  without  any  rule  or  order,  proceed  to 
verify  his  case  by  evidence  ;  and  the  plaintiff  may,  in  like  manner,  pro- 
ceed to  verif}'  his  case  b}'  eiddence  ;  so  soon  as  notice  of  the  replication 
being  filed  has  been  dul}'  served  on  all  the  defendants  who  have  filed  an 
answer  or  plea,  or  against  whom  a  traversing  note  has  been  filed,  or 
who  have  not  been  required  to  answer  and  have  not  answered  the  bill." 

The  form  of  the  replication  in  the  General  Orders  assumes  a  case 
where  the  plaintiff  desires  to  join  issue  as  to  one  of  the  defendants ;  to 
hear  the  cause  on  bill  and  answer  as  to  another ;  and  to  take  the  bill  as 
confessed  as  against  a  third.®  Where,  however,  the  plaintiff  does  not 
desire  to  join  issue  with  anj'  defendant,  no  replication  can  be  filed.'' 
The  full  title  of  the  cause,  as  it  stands  at  the  time  the  replication  is 
filed,  must  be  set  forth  in  the  heading  of  the  replication,  but  only  the 
names  of  such  of  the  defendants  as  have  appeared  should  be  inserted  or 
referred  to  in  the  body.  If  a  defendant's  name  has  been  misspelt  by 
the  plaintiff,  and  such  defendant  has  corrected  the  same  by  his  answer, 
but  the  plaintiff  has  not  afterwards  amended  his  bill  with  respect  to  such 
name,  the  correction  should  be  shown  in  the  title  of  the  replication  ;  * 
in  the  bod}'  of  the  replication,  however,  the  correct  name  only  should 
be  inserted.  Where  any  defendant  has  died  since  the  bill  was  filed, 
the  words  "since  deceased"  should  follow  his  name  in  the  title,  but 
his  name  should  be  omitted  in  the  body  of  the  replication.  If  the 
plaintiff  joins  issue  with  all  the  defendants,  their  names  need  not 
be  repeated   in  the  body ;  it  is  sufficient,  in   such  case,  to  designate 

11  Ord.  XVII.  2.  Courts  of  the  United  States.     Story  Eq.  PI. 

1  Stiiiton  V.  Taylor,  4  Hare,  608,  610;  10  §  879,  note;  6Gth  Equity  Hule  of  the  United 
t  ur.  386.  States  Courts.      [And  in  New  Jersey.    Mc- 

2  Rogers  V.  Hooper,  2  Drew.  97.  Clane  v.  Shepherd,  6  C.  E.  Green,  76.] 

3  Heanley  f.  Abraham,  5  Hare,  214.  As  ^  Ord.  XVII.  2,  where  the  form  of  repli- 
to  when  a  second  or  further  replication  may  cation  is  given,  and  which  is  to  be  adopted, 
be  filed,  without  special  leave,  see  Braith-  as  near  as  circumstances  admit  and  require, 
waite's  Pr.  7-3.  ibid. ;  and  see  form.  Vol.  III. 

■*  In   America,   generally,   if   not   univer-  ^  Ord.  XVII.  2. 

sally,  the  pleadings  terminate  with  the  repli-  '  Braithwaite's  Pr.  72. 

cation,  and  no  rejoinder  is  filed;  and  the  case  ^  Thus:  "John  Jones  (in  the  bill  called 

is  deemed  at  issue  upon  the  filing  of  the  repli-  William  Jones)." 
cation.     This  is  the  general  .practice  in  the 
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*  them  as  "all  the  defendants;"  but  if  he  does  not  join  issue  *S'd\ 
with  all,  the  names  of  the  defendants  must  be  set  out  in  the  l)oily. 
The  names  of  those  defendants  who  are  stated  in  the  bill  to  be  out  of 
the  jurisdiction,  and  who  have  not  appeared,  must  be  inserted  in  the 
title,  but  not  in  the  bod}' ;  and  the  names  of  such  formal  defendants  us 
have  been  served  with  a  cop}'  of  the  bill  must  be  inserted  in  the  title  of 
the  replication,  but  only  such  of  them  as  have  entered  a  couuuoii  ap- 
pearance should  be  named  in  the  body.^ 

The  replication  is  prepared  by  the  solicitor  of  the  plaintiff:  it  must 
be  written  on  paper  of  the  same  description  and  size  as  that  on  which 
bills  are  printed,^  and  be  underwritten  with  the  name  and  place  of 
business  of  the  plahititf 's  solic-itor,  and  of  his  agent,  if  any,  or  with  the 
name  and  place  of  residence  of  the  plaintiff  where  he  acts  in  person, 
and,  in  either  case,  with  the  address  for  service,  if  any ;  *  and  the 
replication  must  then  be  filed  at  the  Record  and  Writ  Clerks'  Oincc* 
It  does  not  require  the  signature  of  counsel. 

Any  error  in  the  replication,  except  the  omission  of  the  names  of  any 
defendants,  may  be  corrected  by  amendment ;  but  an  order  to  amend  is 
necessary.  The  order  may  be  obtained  on  special  summons  at  Cham- 
bers, or,  by  consent,  on  petition  of  course  at  the  Rolls. ^  Against  the 
defendants  whose  names  have  been  omitted,  another  replication  must 
be  filed,  or  leave  obtained  to  withdraw  the  existing  replication  and  file 
another ;  and  an  order  for  leave  so  to  do,  in  either  case,  must  be  ob- 
tained in  like  manner,  or  upon  special  motion  with  notice.® 

The  solicitor  must  give  notice  of  the  filing  of  the  replication  to  the 
solicitor  of  the  adverse  party,  or  to  the  adverse  party  himself  if  he  acts 
in  person,  on  the  same  day  on  which  it  is  filed. ^  If  he  neglects  to  do 
so,  the  opposite  party  should  move  that  the  time  for  him  to  take  the 
next  step  may  be  extended :  ^   not  that  the  replication  may  be  taken  off 

the  file. 

The  notice  must  be  served  before  seven  o'clock  in  the  evening,  except 
on  Saturday,  when  it  must  be  served  before  two  o'clock  in  the  afternoon. 
If-  served  after  these  hours,  the  service  will  be  considered  to  have  been 
made  on  the  following  day,  or  Monday,  as  the  case  may  be.^ 

*  In  proper  cases,  the  notice  will  be  allowed  to  be  served  out  *832 
of  the  jurisdiction ;  ^   and  for  this  purpose,  the  time  for  service 

1  Braith^vaite's  Pr.  75.  ''  Ord.  III.  9.     In  practice,  it  is  usual   to 

2  Ord  6  March,  1860,  r.  IG  ;  as  to  such  servp  the  notice  on  all  the  defendant*,  or 
paper   see  Ord.  IX.  3,  ante,  p.  396.  their  solicitors,  who  have  appeared.     Braith- 

3  Ord.  III.  2,  5,  finte.   pp.  453,  454.     For  waite's  Pr.  79. 

a  for n'r  ee  Vol  lil.     Story  Eq.'  PI.  §  878,  «  Wrif^ht  v.  An.de,  6  Hare   107;    11  -lur. 

note  ;  'barton    Suits   in   Equity,    144,    145  ;  987  ;    Lloyd   r.   Sohc.tors-^  Life     Assuranc^e 

Chouteau  v.   Rice,   1  Min.  106.  Company,  3  W.  K    640,  V-^,^-  ^^.•' 7"   ;'• 

4  Ord.  I.  35.     No  fee  is  payable.  Johnson   v.   Tucker,    15   Sim.   599,    H  -'"r- 

5  Braithwaite's   Pr.   318.      For   forms   of  4fi«.     For  form  of  notice  of  motion,  see  VoU 

^'^TS!ntoTl!li^l";,THat  "k  eiO;  10  ''\  Ord    XXXVII.  2;   ...,  ^  450. 

Jur.  380;  Braithwaite's  Pr.  318.     For  forms  1  Lanl.am  v.  Pine,  2  J"r  N;  S.  120  .  V. 

of  notice  of  motion,  summons,  and  petition,  C.  S.;  Heath  v.  Lewis,  2  VV.  K.  488,  M.  It 
see  Vol.  in. 
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will  be  extended ;  ^  sendee  of  the  notice  may  also  be  substituted  ;  and 
this  has  been  done  by  allowing  the  notice  to  be  advertised  in  the 
Gazette,  and  in  two  newspapers  circulating  in  the  count}'  in  which  the 
defendant  was  last  known  to  have  resided.^  An  order  for  leave  to 
serve  notice  of  the  replication,  in  any  of  the  modes  above  mentioned, 
ma}'  be  obtained  on  ex  parte  motion,  supported  by  an  affidavit  of  the 
facts  ;  and  a  copy  of  the  order  must  be  served  with  the  notice.* 

In  giving  notice  of  the  filing  of  replication,  the  most  convenient 
course  is  to  serve  a  copy  of  the  replication  ;  but  it  is  not  essential  to  do 
so ;  and  if  not  done,  the  notice  must  show  the  purport  of  the  replica- 
tion.^ The  time  for  closing  the  evidence  is  computed  from  the  day  on 
which  the  replication  is  filed. 

The  plaintiff  may  file  replication  immediately  after  the  answers  have 
been  put  in,  or  a  traversing  note  has  been  filed  and  served  ;  or,  where 
no  answer  is  required,  immediatel}'  after  the  time  allowed  for  answering 
has  expired ;  ®  and  when  he  desires  to  file  replication,  without  waiting 
till  all  the  answers  required  by  him  have  been  put  in,  or  till  the  time 
has  expired  for  defendants  to  answer  voluntarily,  he  should  amend  the 
interrogatories,'^  b}'  striking  out  so  much  of  the  heading  and  foot-notes 
as  requires  an  answer  from  the  particular  defendants  who  have  not 
answered ;  ^  and  should  obtain  the  consent  of  the  solicitor  of  those 
defendants  whose  time  to  answer  voluntarily  has  not  elapsed,  to  such 
replication  being  filed,  notwithstanding  the  time  to  file  a  voluntary 
answer  has  not  expired.^ 

Where  any  formal  defendants  have  been  served  with  a  copy  of  the 
bUl,  replication  may  be  filed,  notwithstanding  a  memorandum  of  such 
service  may  not  have  been  entered :  it  being  suflScient  if  such  memo- 
randum is  entered  before  the  certificate  to  set  down  the  cause  is 
granted.^'' 

If  the  plaintiff  proposes  to  take  the  bill  pro   confesso  against  any 

defendant,   he   cannot  file  replication  until  the  order  to  take  the  bill 

pro  confesso  has  been  obtained ;    and  such  order  must  be  produced  to 

the  officer  when  the  replication  is  presented  for  filing :  unless  it 

*833     *  has  been  previously  left  for  entry,  in  the  cause-book  kept  b}' 

the  Clerks  of  Records  and  Writs. ^ 

Replication  must  be  filed  within  the  times  following :  within  four 
weeks  after  the  answer,  or  the  last  of  the  answers  required  to  be  put  in 
b}'  a  defendant,  is  held  or  deemed  to  be  sufficient ;  ^  or,  where  the  jDlain- 

2  Rooper  r.  Harrison,  2  W.  R.  510;  2  Eq.  8  Braithwaite's  Pr.  74.  76;  and  see  Ord. 
Rep.  1085,  V.  C.  W.                                                  XXXIII.  10,  12;  ante,  p.  828. 

3  I'arton  v.  Whitcomb,  17  Jur.  81,  L.  C.  '  As  to  amending  interrogatories,  see 
&  L.  .1.1. ;  16  Beav.  206,  n. ;  see  also  .lenkin       ante,  p.  486. 

V.  Vaughan,  .3  Drew.  20;  Lechmere  v.  Clamp,  **  Braithwaite's  Pr.  76. 

29  Beav.  2-5!).  9  Ibid.     The  consent  should  be  indorsed 

4  Kor  forms  of  motion  paper  and  affidavit,  on  the  proposed  replication.  For  form  of 
see  Vol.  III.  consent,  see  Vol.  III. 

5  Braithwaite's     Pr.    79.      For    form    of  i"  Braithwaite's  Pr.  74. 
notice,  see   Vol.  III.  i  Ibid. 

2  Ord.  XXXIII.  10  (1);  ante,  p.  828,  note. 
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tiff  has  undertaken  to  rcpl}'  to  a  plea,  within  four  weeks  after  the  dtiUj 
of  his  undertaking ; '  or,  where  a  traversing  note  has  been  lik>d,  within 
four  weeks  after  the  fiUng  of  the  traversing  note ;  *  or,  where  he  has 
amended  his  bill  without  requiring  an  answer,  within  one  week  ufler 
the  expiration  of  the  time  within  which  the  defendant  might  have 
answered,  but  does  not  desire  to  answer,"^  or  within  fourteen  days  allt!r 
the  refusal ,of  further  time  to  put  in  his  answer,'  or  within  fourteen  days 
after  the  filing  of  the  answer :  unless  the  plaintitl"  has,  within  such 
fourteen  days,  obtained  a  special  order  to  except  to  such  answer,  or  to 
reamend  the  billJ 

The  plaintiff  may,  however,  in  all  these  cases  apply  by  motion,  or  by 
summons  in  Chambers,  '^pon  notice  to  the  defendants,  for  an  order  to 
enlarge  the  time  for  filing  replication.^ 

In  computing  the  fourteen  days,^  within  which  the  plaintiff  must  file 
replication,  in  cases  where  he  has  amended  his  bill,  without  requiring 
an  answer  to  the  amendments,  and  the  defendant  has  answered  the 
amendments,  vacations  are  not  reckoned  ;  ^'^  but  in  computing  the  time 
in  all  other  cases,  they  are  reckoned." 

By  not  filing  replication  within  the  time  allowed  for  so  doing,  the 
plaiiatiff  subjects  himself  to  an  application  for  the  dismissal  of  his  Ijill 
for  want  of  prosecution  ;  ^'^  but  the  replication  will  be  received  and  filed 
at  any  time  at  the  Record  and  Writ  Clerks'  Office,  if  it  appears  by  tlie 
books  of  thatoflace  that  the  cause  is  in  a  state  to  admit  of  its  being  filed, 
even  after  notice  of  motion  to  dismiss  has  been  served ;  and,  indeed,  to 
do  so,  and  tender  the  costs  of  the  motion,  is  generally  the  best  way  of 

meeting  it.^^ 

*  We  have  seen  before,  that  after  a  replication  has  been  filed,  *834 
a  plaintiff,  if  he  wishes  to  withdraw  it  and  amend  his  bill  further 

than  by  adding  parties,  must  make  a  special  application  by  summons 
for  leave  to  do  so  :  ^  in  which  case,  in  addition  to  the  affidavit  ordinarily 
requh-ed  upon  an  application  to  amend,  a  fm-ther  aflSda^nt  is  necessary, 
showing  that  the  matter  of  the  proposed  amendment  is  material,  and 

8  Ord   XXXrn.  lO  (2).  If  the  plaintiff  wishes  to  amend  his  bill, 

*  Ord   XXXIII    10(1).  and  a  special  application  to  the   Court    for 
6  Ord   XXXIII.  12  (1);  XXXVII.  7.            '    leave  to  do  so  is  necessary,  he  should  not  hie 

6  Ord   XXXIII   12  (2)  a  replication,  hut  should  obtain  an  order  to 

7  Ord' XXXIIL  12  (3).  As  to  filing  rep-  extend  the  time  for  tiling  the  replication, 
licat.ou  in  anticipation  of  some  of  the  an-  until  after  the  decision  of  the  Court  upon  ho 
iwers  see  Braithwaite's  Pr.  74.  application  to  amend.  Vermilvea  v.  Odcll, 
swers   see  BraUhwa.te^.  l^^r^  J^^^_  ^^^^^^  U^^.^^^   ^^2.     If  the  pl..intiff  tiles  a  rcplica- 

17 ;  see  Stinton  v.  Tavlor,  4  Hare,  608,  610;  tion  to  the  answer  after  ho  .s  apprised  ..  the 
in  Tnr  S8fi-  Dalton  v  Havter  9  Jur.  1000,  necessity  of  an  amendment  of  Ins  bill.  He 
S.  R:-  £fi;S^of  slimS^ee  Vol.  III.  r-'l"4^^""-> V^^' o"?''i^  ::^'rtA 

u  gunto^YSvioi-  lth.p  ^«  Braithwaite's   Pr.   78;    and    see    ante, 

12  See  66th  Equity   Rule  of  the    United  p.  80o.                w    ^      n  i     T    ri,   0«  V 

States   Courts;    U  17,    Mass.    Chancery  ^  l,;^^';^'!^:;;  ^itk  "  '-.1^.  761;.  v'.  c! 

Werence  to  extending  the  time  to  reply,  K.  B.;  Ord.  XXXV    (a;.m|e    p.  417.     Fo. 

in  New  York,  see  The  Sea  Ins.  Co.  v.  Day,  9  form  of  summons,  see  Vol.  III. 

Paige,  247 ;  Ka'ie  v.  Van  Vraukeu,  5  Paige,  63. 
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could  not,  with  reasonable  diligence,  have  been  sooner  introduced  into 
the  bill.^  After  the  evidence  is  closed,  the  application  will  be  refused  ; ' 
but  where,  during  the  time  for  taking  the  evidence,  the  plaintiff  dis- 
covered an  imi^ortant  mistake  of  facts  in  the  bill,  the  Court,  thinking 
that  the  plaintiff  had  not  shown  such  want  of  diligence  as  to  preclude  it 
from  giving  him  leave  to  amend,  gave  liberty  to  Avithdi-aw  replication 
and  amend  the  bill,  on  the  terms  of  the  plaintiff  pa3'ing  the  costs  of  the 
suit  then  incurred,  including  the  costs  of  the  application.* 

A  plaintiff  has  also  been  permitted,  on  motion,  to  withdraw  his  rep- 
lication, and  set  his  cause  down  for  hearing  upon  bill  and  answer.^ 

Where  replication  is  withdrawn,  after  evidence  under  it  has  been 
entered  into,  the  order  should  provide  that  the  withdrawal  is  to  be 
without  prejudice  to  such  evidence. 

It  has  sometimes  happened  that,  even  after  witnesses  have  been 
examined,  it  has  been  discovered  that,  owing  to  a  mistake,  no  replica- 
tion has  been  filed :  in  such  cases,  the  Court  has  permitted  the  replica- 
tion to  be  filed  nunc  pro  tunc.^  And  it  seems  that  the  Court  has 
permitted  this  to  be  done  after  the  cause  has  come  on  for  hearing,  and 
the  reading  of  the  proofs  has  been  commenced." 

After  replication  has  been  filed,  exceptions  cannot  be  taken  to  the 
answer  for  insufficiency.* 

Replication  may  be  filed  to  an  answer  put  in  to  a  supplemental  state- 
ment.^ 

By  the  Bankruptcy  Consolidation  Act,  it  is  enacted  that,  in  all  suits 
in  Equit}',  other  than  a  suit  brought  by  the  assignees  for  -any  debt  or 
demand  for  which  the  bankrupt  might  have  sustained  a  suit  in  Equity 
had  he  not  been  adjudged  bankrupt,  and  whether  at  the  suit  of 
*835  or  against  the  assignees  of  a  bankrupt,  no  proof  *  shall  be 
required,  at  the  hearing,  of  the  petitioning  creditor's  debt,  or 
of  the  trading  or  act  of  bankruptc}'  respectively,  as  against  any  of  the 
parties  in  such  suit,  except  such  parties  as  shall,  within  ten  da3's  after 
rejoinder,  give  notice  in  writing  to  the  assignees  of  their  intention  to 
dispute  some  and  which  of  such  matters.^  Rejoinder  being  abolished 
in  Equity,^  it  seems  that  the  notice  must  be  given  within  ten  dajs  after 
the  filing  of  replication.^ 

2  Ord.  IX.  15.  For  form  of  affidavit,  see  has  been  set  down  for  hearing  on  bill  and 
Vol.  III.  answer,  and  a  reference  ordered.     Pierce  v. 

3  Gascovne  v.  Chandler,  3  Swanst.  418,  West,  1  Peters  C  C.  351;  Smith  t'.  West,  3 
423,  n.;  Bflusfield  v.  Mould,  1  De  G.  &  S.  John.  Ch.  .363:  Doody  r.  Pierce,  9  Allen,  141, 
347  ;  11  -Jur.  902  ;  Ilorton  r.  Brocklehurst  143,  144.  [And  even'where  the  case  has  been 
(No.  1),  '2,^  Beav.  503.  actually  heard,  the  parties  will  be  considered 

■*  (;iiampneys  v.  Buchan,  3  Drew.  5.  as   having  waived  the  formality  of  such  an 

5  Ilogers  1!.  Gore,  17  Ves.  130;    Brown   v.  issue,  and  the  answer  will  have  no  greater 

Ricketts,  2  John.  Oh.  425.     [So,  for  the  pur-  effect  than  if  a   replication   had   been   tiled, 

pose  of  questioning  the  sufficiency  of  a  plea,  Corbus  v.  Teed,  69  111.  205.] 
Green  v.  Harris,  9  K.  I.  401. ]  8  Ord.  XVI.  7;  ante.  p.  695,  note 

G  Wvatt's  P.  R.  370 ;  Armistead  v.  Bozman,  ^  Braitlnvaite's  Pr.  74. 

1  Ired.V.q.  (N.  C.)  117.    [.See^fn^-,  829,  n.  l.j  i  12  &  13  Vic.  c.  106,  §  235. 

7  Pvodiiev   V.    Hare,    Mos    2li6  ;    see   also  2  Ord.  XVII.  2;  f/re<e,  pp.  829,  830,  note. 

Ilealey  !.'.  J'agger,  3  Sim.  494,  497.     The  like  8  pennell    v.   Home,    3    Drew.  337;   see, 

permission  has  also  been  given  after  the  cause  however,  Lee  v.  Donnistoun,  29  Beav.  465. 
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EVIDENCE. 
Section  I.  —  Admissions. 

The  cause  being  at  issue,  by  the  filing  of  the  replication,  the  next 
step  to  be  taken  by  the  plaintitl"  is  to  prepare  his  proofs.  The  defend- 
ant also,  if  he  has  any  case  to  establish  in  opi)Osition  to  that  made  by 
the  plaintiff,  must,  in  like  manner,  prepare  to  substantiate  it  l)y  evi- 
dence. ^  For  this  purpose,  both  parties  must  first  consider:  what  is 
necessary  to  be. proved ;  and  then,  the  manner  in  which  the  proof  is  to 
be  effected ;  and,  in  treating  of  these  subjects,  it  will  be  convenient  to 
consider,  shortly,  the  general  rules  of  evidence.  With  respect  to  the 
first  point,  it  may  be  laid  down  as  an  indisputable  proposition,  that 
whatever  is  necessary  to  support  the  case  of  the  plaintiff,  so  as  to  en- 
title him  to  a  decree  against  the  defendant,  or  of  a  defendant,  to  sup- 
port his  own  case  against  that  of  the  plaintiff,  must  be  proved  :  -  unless 
it  is  admitted  by  the  other  party. ^ 

*  Our  object  at  present,  therefore,  must  be  to  consider  what     *837 
admissions  by  the  parties  will  preclude  the  necessity  of  proofs  ; 
and  it  is  to  be  "observed  that,  if  evidence  is  gone  into  to  prove  what  is 

1  [Nothinij  is  evidence  in  the  Court  of  Chan-  th  is  does  not  prevent  the  use  of  alFuIa vits  where 

eery   says  Mr.  Grcslcy,   that  is  not  road  or  they  have   heretofore  been    allowed.     Gonl. 

put  i'n,  that  is  to  say,  used  bv  the  parties  at  Sis.  c.   131,  §  60.     The  rules  of  the  Court  of 

the  hearin<r,   and  entered  oil    the    Master's  Chancerv  in    New    Jersey  provide    for  the 

books.     (Jresl.  Eq.  Ev.  212.  see  infra,  1003,  filing  of  interrogatories  to  the  plaintiff.    Rule 

n    3-  1504   n.  10.  |     In  New  Hampshire  the  77;  Dick.  Prec.  20 ;   so  in  England  such  in- 

rules  in  ChaHcery  provide  for  the  trial  of  the  terrogatories  for  the  examniatmn  of  the  phun- 

cause  on  dejiositions,   [and  prescribe  the  time  tiff  may  be  filed  under  1.5  &   10   ^  ic.  c.  86,  § 

within  which  the  evidence  of  each  partv  must  '  I'J.     See  arite,  p.  758,  and  pent,  ]>.  840. 

be  taken].     Special  orders  may  be  made  by  [In  Tennessee,  the  plauitilT  may  take  tes- 

the  Court  or  bv  a. Justice,  upon  petition  and  timony  at  any  time  after  answer  filed,  and 

due  notice,  enlarging  or  reducing  the  time  of  the  defendant  after  filing  a  suthcient  answer, 

takino-  testimony  of  either  or  both  the  parties.  Code,  §  4457.     Each  party  must  take  his  proof 

liule  24   ."JS  N.  il.  GOO,  GIO.  in  chief  "'.  four  months,  and  rebutting  proof 

In  Maine,  "  all  testi'monv  is  to  be  taken   in  within  two  months.     ChaiKerv  Rules,  rule  2 

writing,  bv  virtue  of  a  commission  issued  on  subs.   4;   Code,   §    44.57,   a.     lailure  to  take 

interrogatories   filed    with    the   clerk,"    &c.  proof   within   the   time   prescnl-ed  only  de- 

The   formalities  to   be   observed   in   taking,  prives  the  party  of  evidence,  but  is  no  irmunrt 

filing,  abstracting,    and   producing   the   eri-  for  dismissing  the    bill  for  want  of  prosccu- 

dence  are  minutely  pointed  out  in  Rules  13,  tion.     Sargeant  v.  l-irst  Natl.  Bank,  7   hep. 

14,   15,  16,   17,   18,  Chancery  Rules,   Maine,  231,  U.  S.  C.  C.  Pa.] 

37  Me.  585   586.  ^  l'''""  "''"'*  '^  suflicient  to  throw  upon   the 

In  Massachusetts,  the  evidence  in  proceed-  defendant  the  <>n».<  of  denviiig  the^plaintiff's 

ings  in  Equity  is  required  to  be  taken  in  the  case,^  see  Hell  v.  W  ilson,  II  .liir.  N.   S.  4il7, 

same  manner" as  in   suits  at  Law,  unless  the  V.  C.  K. 

Courtfor  special  reasons  otherwise  directs;  but  «  Nelson  v.  Pmegar,  .30  III.  4.d. 
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admitted,  or  at  au  unnecessaiy  or  improper  length,  the  costs  of  such 
e\'idence  will  be  disallowed.^ 

Admissions  are  either :  I.  Upon  the  Record  ;  or,  II.  By  Agreement 
between  the  Parties.^ 

I.  Admissions  on  the  Record  may  be :  Constructive,  namely,  those 
which  are  the  necessar}-  consequence  of  the  form  of  pleading  adopted ; 
or,  Actual,  namely,  those  which  are  positively  contained  in  the  pleading, 

"With  respect  to  constructive  admissions,  the  most  ordinary-  instance 
of  them  is,  where  a  plea  has  been  put  in  by  a  defendant,  either  to  the 
whole,  or  part  of  the  bill :  in  that  case,  as  we  have  seen,^  the  bill,  or 
that  part  of  it  which  is  pleaded  to,  so  far  as  it  is  not  controverted  by 
the  plea,  is  adjnitted  to  be  true.*  A  plaintiff,  therefore,  where  he  has 
replied  to  a  plea,  may  rest  satisfied  with  that  admission,  and  need  not 
go  into  evidence  as  to  that  part  of  his  case  which  the  plea  is  intended 
to  cover  ;  ^  unless  the  plea  is  a  negative  plea  :  for  in  that  case  it  will  be 
necessary  for  him  to  prove  the  matter  negatived,  for  the  purpose  of  dis- 
proving the  plea,  in  the  same  manner  as  he  may  enter  into  eA-idence,  for 
the  purpose  of  disproWng  matter  which  has  been  pleaded  afftrmatively.® 


1  Ord.  XIX.  1;  Harvev  v.  Mount,  8  Beav. 
439,  453;  9  Jur.  741;  Smith  v.  Chambers,  2 
Phil.  221,  226;  S.  C.  nom.  Chambers  v. 
Smith,  11  Jur.  359;  Mavor,  &c.  of  Berwick 
V.  Jlurray,  7  De  G.,  M.  Jc  G.  497,  514;  3  Jur. 
N.  S.  1,  5;  [Attornev-General  v.  Corpora- 
tion of  Halifax,  18  \V.'R.  37]. 

■-  As  to  admissions  generally,  see  the  fol- 
lowing works  on  evidence :  Tavlor,  §  653  et 
seq.  ;  Best,  §§  543.  632;  Greslev,  Pt.  I.  Chaps. 
1,  2;  Powell,  151. 

3  Ante,  p.  614. 

4  Greslev  Eq.  Ev.  (Am.  ed. )  9.  Where  the 
bill  charges  a  fact  to  be  within  the  knowl- 
edge of  the  defendant,  or  which  may  fairlv  be 
presumed  to  be  so,  if  the  answer  is  silent  as 
to  the  fact,  it  will  be  taken  as  admitted.  [Mc- 
Allister V.  Clopton,  51  Miss.  257 ;  Mead  v. 
Day,  54  Miss.  58.]  It  is  othenvise,  where 
the  fact  is  not  within  the  knowledge  of  the 
defendant,  nor  presumed  to  be  so.  Moore  ?•. 
Lockett.  2  Bibb.  67,  69;  Mitchell  v.  Maupin, 
3  Monroe,  187;  Hardy  v.  Heard.  15  Ark.  184; 
Booth  I'.  Booth,  3  Litt.  57;  Moselev  v.  Gas- 
sett,  1  J.  J.  Marsh.  212,  215;  M'Campbell  v. 
Gill,  4  J.  J.  Marsh.  87,  90;  Kennedv  r.  Mer- 
edith, 3  Bibb,  466;  Pierson  v.  Meaiix,  3  A. 
K.  Marsh.  6;  Wilson  v.  Carver,  4  Havw.  92; 
Neal  V.  Hagthrop,  3  Bland,  551;  Bank  of 
Mobile  v.  Planters'  and  Merchants'  Bank.  8 
Ala  772;  Smilie  r.  Siler,  35  Ala.  88.  But 
see  Gamble  v.  Johnson,  9  Missou.  605;  Nel- 
son V.  Pinegar,  30  III.  473;  De  Wolf  v.  Long, 
2  Gilman,  679.  [Any  material  matter 
charged  in  the  bill  and  neither  admitted  nor 
denied  in  the  answer  must  be  proved  bv  the 
plaintiff.  Bagshaw  i-.  Batson,  1  Dick."  113; 
Young  V.  Grundv.  6  Crancli,  51 ;  Brown  v. 
Pierce,  7  Wall."  211;  Brockway  v.  Coff,  3 
Paige,  539;  Cropper  r.  Burton,  5  Leigh,  425; 
Lun  r.  Johnson,  3  Ired.  Eq.  70;  Iloval  i". 
Bryson,  6  Heisk.   142;    Smith  v.  St.  "Louis 


Mut.  Life  Ins.  Co.,  2  Tenn.  Ch.  602,  where 
the  point  is  discussed,  and  the  authorities  re- 
viewed. See  also  Cowen  v.  Alsop.  51  Miss. 
158,  and  Hardwick  v.  Bassett,  25  Mich.  149. 
In  New  Jersey,  it  has  been  recently  held  that 
a  material  fact  averred  in  the  bill,  and  not 
denied  or  alluded  to  in  the  answer,  must  be 
taken  as  admitted.  Sanborn  v.  Adair,  2 
Stew.  Eq.  338:  Lee  r.  Stiger,  3  Stew.  Eq. 
610.]  Hy  Kule  8,  Chancery  Practice  in  New 
Hampshire,  "all  facts  well  "alleged  in  the  bill, 
and  not  denied  or  explained  in  the  answer, 
will  be  held  to  be  admitted."  Where  a  fact 
is  admitted  by  the  answer,  the  defendant  can- 
not question  or  deny  it  bv  the  proofs.  Lip- 
pencott  V.  P.idgwav,  3  Stockt.  (N.  J.)  526; 
Welder  v.  Clark,  27  111.  251.  The  answer  of 
a  defendant  in  Chancery,  being  a  confession, 
is  always  evidence  against  him,  when  perti- 
nent, whoever  may  have  been  the  parties  in 
the  cause  in  which  it  was  interposed.  Kiddie 
V.  Debrutz,  1  Ha^-w.  420;  Minis  v.  ilims,  3 
J.  J.  Marsh.  103;  109.  110;  Roberts  i-.  Ten- 
nell,  3  Monroe,  247,  249 ;  Hunter  v.  Jones,  6 
Kand.  541.  An  answer,  admitting  the  cor- 
rectness of  a  copv  of  a  deed  made  by  another 
person,  and  to  wliich  there  was  nosubscrib- 
ing  witness,  is  evidence,  both  of  the  contents 
and  of  the  execution  of  the  deed,  against  the 
person  making  such  admission.  Adams  v. 
Shelby,  10  Ala.  478;  see  Clarke  v.  Spears,  7 
Blackf.  96.  The  answer,  not  under  oath, 
may,  in  relation  to  its  admissions,  be  used 
against  the  defendant  as  if  it  were  under  oath. 
Smith  V.  Potter,  3  Wis.  432.  And  the  plain- 
tiff may  avail  himself  of  such  admissions 
without  thereby  making  the  denials  evidence 
for  the  defendant.     Jbirl. 

*  The  plaintiff  may,  however,  as  we  have 
seen,  go  into  evidence  as  to  his  whole  case ; 
anlt.  \).  614. 

e  AiUt,  p.  614. 
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•Actual  admissions  on  the  record  are  those  which  appear,  •838 
either  in  the  bill,  or  in  the  answer. 

The  facts  alleged  in  a  bill,  where  the^-  arc  alleged  positively,  are  ad- 
missions in  favor  of  the  defendant,  of  the  fivcts  so  alleged  ;  and,  tlu^n;- 
fore,  need  not  be  proved  by  other  evidence  ;  for,  whether  they  are  true  or 
not-,  the  plaintiff,  by  introducing  thcni  into  his  liill.  and  making  them  part 
of  the  record,  precludes  himself  from  afterwards  disputing  their  truth. 

The  plaintiff,  of  course,  cannot  read  any  part  of  his  own  bill  a.s  evi- 
dence in  support  of  his  case,  unless  where  it  is  corroborated  by  the 
answer ;  ^  as,  where  the  bill  states  a  deed,  or  a  will,  and  the  defendant, 
in  his  answer,  admits  the  deed  or  will  to  have  been  properly  executed, 
and  to  be  to  the  tenor  and  effect  set  forth  in  the  bill :  in  such  case,  the 
plaintiff,  having  read  the  admission  from  the  answer,  may  read  his  bill, 
to  show  the  extent  of  the  admission  made  b}'  the  defendant.  In  strict- 
ness, however,  this  can  hardly  be  called  reading  the  bill  on  the  part  of 
the  plaintiff:  since  the  reading  is  only  allowed  because  the  defendant, 
by  admitting  the  statement  to  be  true  as  set  forth  in  the  bill,  ha8,  to 
that  extent,  made  that  portion  of  the  bill  a  part  of  his  answer.^ 

In  general,  where  a  defendant  refers  to  a  document  for  greater  cer- 
tainty, he  has  a  right  to  insist  upon  the  document  itself  being  read;* 
but  the  plaintiff  need  not,  on  that  gi-ound,  reply  to  the  answer,  but  may 
set  the  cause  down  for  hearing  on  bill  and  answer,  and  obtain  an  order 
to  prove  the  document  viva  voce  or  by  affidavit  at  the  hearing :  *  pro- 
vided it  be  such  a  document  as  by  the  rules  of  the  Court  hereafter  to 
be  noticed,  can  be  proved  in  that  manner." 

With  respect  to  the  right  of  a  defendant  to  make  use  of  the  plaintiff's 
bill  as  an  admission  of  the  facts  therein  stated,  it  is  to  be  observed, 
that,  at  Commpn  Law,  the  general  rule  is,  that  a  bill  in  Chancery  will 
not  be  evidence,  except  to  show  that  such  a  bill  did  exist,  and  that 
certain  facts  were  in  issue  between  the  parties,  in  order  to  introduce 
the  answer,  or  the  depositions  of  witnesses  ;  and  that  it  cannot  be  ad- 
mitted as  e^-idence  to  prove  any  facts,  either  alleged  or  denied  in 
the  bill.^     In  Courts  of  Equity,  however,  *  a  different  rule  pre-     *839 

1  The  answer  of  a  party  in  Chancery  is  reference  to  it  when  produced  and  proved, 
proper  evidence  against  him,  and  so  much  of  will  not  entitle  the  plaintiff  to  read  the  state- 
the  bill  as  is  necessary  to  explain  the  answer.  ment  of  the  contents  from  the  bill :  nor  will  a 
McGowen  i'.  Young,  2  Stewart,  276.  further  admission  that  the  document  is  in  the 

2  Where.. however,  an  order  has  been  ob-  defendant's  possession  entitle  the  plaintiff  U> 
tained  to  take  the  bill  pro  conftsso,  the  bill  call  for  its  production  at  the  hearing.  Dow- 
mav  be  read  in  e\idence.  as  an  answer  ad-  ling  v.  Legh,  .3  J.  &  Lat.  716.  See  also  Uweii 
mitting  the  facts.     11  Geo.  lY.    &  1  Will.  v.  Jones.  2  Anst.  505.) 

lY.  c.  -36,  §  14;  ante,  p.  531.     [So  in  Tennes-  *  Fielde  t'.  Cage,  cited  «  yatt  s  V.  K.  219; 

gee,  except  in  the  case  of  infant  defendants,  ante,  p.  828. 
defendants  of  unsound  mind,  executors  or  ^  Post,  p.90Setfeq. 

administrators,  defendants   to  divorce  bills,  ^  Boileau  f.  Rutlm,  2  Exch.  66,-);  2  Phil. 

non-residents  of  the  Sute.  and  persons  whose  on  Evid.  37,  38;  Taylor  on   E\-id.  §  786;  1 

names  and  residences  are  unkno'n-u.  made  de-  Phil.  Ev.  (Cowen  and   Hill's  cd.   18^59)  368, 

fendants    without    attachment  of    property.  359.  note  640  in  2  lAi'/. ;    Cowen  and   Hill  « 

Code   5  4371  1  '  notes,  923.  924;  Kankin  r.  Maxwell.  2  Marsh. 

3  Cox  V.  Allingham,  Jac.  337,  339;  Lett  r.  (Ken.)  488.  483;  Hclden  r.  Davies.  2  Hall  (N. 
Morri*  4  Sim.  307.  611;  and  seeaw^f,  p.  726.  Y.),  444:  Owens  v.  Dawson.  1  >\  atts.  149, 
[But  the  admission  bv  answer  that  a  document  150 ;  Kees  i'.  Ijiwless,  4  Litt.  218 ;  [Cooley  •. 
was  of  the  purport  stated  in  the  bill,  and  a  State,  55  Ala.  162]. 
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vails,  and  the  bill  may  be  read  as  evidence,  for  the  defendant,  of  any 
of  the  matters  therein  positively  averred.^ 

But  although  a  defendant  has  a  right  to  read  the  plaintiff's  bill  as 
evidence  against  him,  such  right  is  confined  to  the  bill  as  it  stands  on 
the  record.  If  the  bill  has  been  amended,  the  amended  bill  is  the  only 
one  upon  the  record,  and  the  defendant  has  no  right,  in  that  case,  to 
read  the  original  bill  in  evidence.^  It  seems,  however,  that  where  the 
consequence  of  the  amendment  has  been  to  alter  the  effect  of  the  an- 
swer to  the  original  bill,  or  to  render  it  obscure,  the  defendant  has  a 
right  to  read  the  original  bill,  for  the  purpose  of  explaining  the  answer  ;  ^ 
and  in  a  cause  in  the  Court  of  Chancery  in  Ireland,  Sir  Anthonj-  Hart 
L.  C,  in  deciding  upon  the  question  of  costs,  read  from  the  defendant's 
office  copy  certain  charges  in  the  original  bill  which  had  been  expunged 
by  amendment,  for  the  purpose  of  ascertaining  quo  animo  the  bill  had 
been  filed.* 

A  bUl  may  also  be  read  in  evidence  against  a  plaintiff,  although  filed 
by  him  in  another  suit.  In  such  case,  however,  it  will  be  necessary  to 
prove  that  it  was  exhibited  by  the  direction,  or  with  the  privity,  of  the 
party  plaintiff  in  it :  "  for  any  person  may  file  a  bill  in  another  person's 
name."  ^ 

Although  a  plaintiff,  b}'  his  replication,  denies  the  truth  of  the  whole 
of  the  defendant's  answer,  he  does  not  thereby  preclude  himself  from 
reading  whatever  portion  of  it  he  thinks  will  support  his  case  :  except 
the  answer  be  that  of  an  infant,  which,  as  we  have  seen,  can  never  be 
read  to  establish  a  fact  which  it  is  against  the  infant's  interest  to  admit.® 
The  answer  of  the  person  under  whom  he  derives  title,  may,  however, 
be  so  read  ;  and  therefore  it  has  been  held,  that  if,  in  a  suit  to  establish 
a  will  against  the  heir,  the  heir  puts  in  his  answer  admitting  the  will, 
and  dies  before  the  hearing,  the  derivative  heir,  though  an  infant,  will 
be  bound  b}'  the  admission,  and  the  execution  of  the  will  need  not,  in 
such  case,  be  proved.''  Of  course,  if  an  infant  heir  is  bound  by  the 
admission  of  his  ancestor,  such  an  admission  will  be  equally  binding 
upon  an  adult. 

Where  a  plaintiff  proposes  to  read  a  passage  from  the  defendant's 
answer  as  an  admission,  he  must  read  aU  the  circumstances  stated  in 

1  Tves  f.  Medcalfe,  1  Atk.  63.  65.     [Neither  2  Hales  v.  Pomfret,  Dan.  141. 

the  bill  nor  the  answer  is  evidence  in  a  tech-  8  Ibid. 

nical  sense  on  the  hearing,  nor  is  either  al-  ■*  Fitzfjerald  v.  O'FIaherty,  1  Moll.  347. 

lowed  to  be  read  in  ex/ensc  under  the  English  ^  Wollet  v.  Roberts,  1  Ch.  Ca.  64. 

practice.     The  plaintiff  only  reads  such  parts  ^  Ante,  p.   169.     [Express  admissions  by 

of  the  answer  as  he  relies  on  to  support  his  answer   stand  as  conclusive,  and  cannot  be 

case  as  admissions,  and  the  defendant  reads  disputed,  unless  it  is  first   shown   that  they 

such  part  of  the  bill  as  he  relies  on  as  admis-  were  made  by  mistake.     Marsh  v.  Mitchell, 

sions.     In  America,  the  pleadings  are  usually  11  C.  E.  Green,  497.] 

read  in  lieu  of  the  preliminary  statement  of  ''  Robinson  v.  Cooper,  4  Sim.  131;  Lock 
counsel  in  Eus^land,  ad  infoi-riKindum  conscien-  v.  Foote.  ib.  132 ;  ante,  p.  172.  [Lewis  v.  Out- 
tiam  curice.  Bartlett  v.  Gale,  4  l^aige,  507;  law,  1  Tenn.  140.  And  see  as  to  the  effect  of 
I'eech  V.  Haynes.  1  Tenn.  Ch.  576;  Hart  v.  admissions  by  testamentary  trustees  in  estop- 
Ten  Evck,  2  John.  Ch.  91;  Lady  Ormond  u.  ping  them  from  proving  the  contrary.  Coope 
Hutchin;50ii,  13  Ves.  50.]  v.  Cresswell,  L.  R.  2  Ch.  Ap.  112,  121] 
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the  passage  ;  and  if  the  passage  contains  a  ri'fi'n'tice  to  any  other 
passage,  that  other  passage  must  be  read  also."     But  *  where  a     •840 
plaintiff,  in  reading  a  passtxge  from  a  defendant's  answer,  has 
been  obliged  to  read  an  allegation  wliicli  makes  against  his  ease,  he  will 
be  permitted  to  read  evidence  to  disprove  siic-h  alK-gation.' 

There  was  formerly  a  distinction  between  l»ills  for  n-lief  and  liills  for 
discovery,  in  the  right  of  the  plaintiff  to  read  the  answer  of  the  defend- 
ant ;  but  now,  where  a  defendant  in  P^quity  files  a  cross-bill  for  dis- 
covery only  against  the  plaintiff  in  Equity,  or  exhil)its  interrogatories 
for  his  examination,  the  answer  to  such  cross-bill  or  interrogatories  may 
be  read  and  used  by  the  party  filing  such  cross-bill,  or  exliil)iting  such 
interrogatories,  in  the  same  manner,  and  under  the  same  restrictions,  as 
the  answer  to  a  bill  praying  relief  ma}-  be  read  and  used.'^ 

Formerly-,  when  the  parties  to  a  cause,  could  not  be  witnesses,  ques- 
tions as  to  reading  the  answer  of  the  defendant  frequently  arose  ; '  but 
the}'  are  now  of  no  practical  importance  :  the  answer  being  almost  in- 
variably made  evidence  in  the  cause. ^ 

With  respect  to  what  will  be  considered  as  such  an  admission  by  an 
answer,  as  will  dispense  with  the  necessity  of  other  proof,  it  may  be 
stated,  that,  besides  those  expressions  which  in  words  admit  the  fact 
alleged  to  be  true,  a  statement  by  the  defendant  that  "  he  believes,"  or 
that  he  has  been  "  informed  and  believes,"  that  such  fact  is  true,  will 
be  sufficient :  unless  such  statement  is  coupled  by  some  clause  to  pre- 
vent its  being  considered  as  an  admission.^  A  mere  statement,  how- 
ever, in  an  answer,  that  a  defendant  has  been  informed  that  a  fact  is  as 
stated,  without  an  answer  as  to  his  belief  concerning  it,  will  not  be  such 
an  admission  as  can  be  read  as  evidence  of  the  fact.®     Such  an  answer 

8  Bartlett  v.  Giilard,  3  Russ.  149;  see  also  the  answer  is  evidence  of  those  facts.    Hart 

Ladv  Omiond  v.  Hutchinson,  13  Ves.  47,  53;  r.  Ten  Evck.  1  CVw.  744.  note;  Alexander  v. 

Rude  V.   Whitchurch.  3  Sim.  562;  Nurse  v.  "Williams,  10  YerR.  109;  Goss   v.  Simpson,  4 

Bunn    5  Sim.  225;    Freeman  v.  Tatham,   5  Coldw.  288.  Walter  r.  McNaljb,  1  liei.-^k.  703. 

Hare.'  329.   3-35;     10    Jur.   685;    [Beech   v.  And  this,  wlwther  the  response   be  a  direct 

Haviies.  2  Tenn.  Ch.  571].     And  see  Tavlor  denial  or  b_y  a  statement  of  acts  in  avoidance, 

on  Evid.  §  660;  1  Phil.  Ev.  (Cowen  &  Hill's  Hopkins  v.  Spurlock,  2  Heisk.  162.     Jnfra, 

ed.  1839)  359.  360,  note  643  in  2  id.  926-928.  845,  note.]  ^ 
If  on  exceptions  being  taken,  a  second  an-  2  Ord.  XTX.  6. 

swer  is  put  in,  the  defendant  mav  insist  upon  3  Davis  v.  Spurling,  1  R-  &  M-  64,  68; 
ha-Mnff  that  also  read,  to  explain  what  he  Miller  v.  Gow.  1  Y.  &  C.  C.  C.  .56,  59;  Con' 
swore  in  his  first  answer.  1  Phil.  Ev.  359,  nop  r.  Hayward,  ib.  33,  34;  Allfrey  v.  All- 
note  644,  in  2  uZ.  928.  frey,  1  MN.  &  G.  87,  93;  13  Jur.  269. 

1  Price  V.  Lvtton.  3  Russ.  206.    Where  an  *  See  post.  p.  843.  n.  3. 

answer  admit* "a  fact  and  insists  on  a  distinct  ^  See  Potter  i'.  Potter,  1  Ves.  S.  2/4;  llili 

fact  bv  wav  of  discharge  or  avoidance,   the  t;.  Binney,  6  Ves.  738;  and  see  «  oodhatch  r. 

latter,"  eveti  if  part  of  the  same  transaction.  Freeland,  11  W.  R.   398.  V.  C.   K.;  see  al.so 

must  be  proved  bv  evidence  «^'«We.     Parkes  Bird  «.   Lake,  1  H.   &  M.  111.     [.See,  where 

V  Gorton    3  R.   1.  27;    Walker  v.   Berrv,   8  the  answer  admitted  the  execution  of  •  some 

Rich.  33;'Cummins  v.  Cummins,  15  111."  33;  such  "  bonds  and  mortgages  as  were  set  out 

Stevens  ».    Post,  1   Beaslev,  408.   4)0,    411;  in  the  bill.     Wills  i'.  McKmney.  3  Stew.  hq. 

Hart  V.  Ten  Evck,  2  John.  Ch.  62;  Miller  v.  465.]     An  answer  admittmg  a  verbal  agree- 

AVack    Saxt.  '209;    Heckwith    v.    Butler,    1  ment  alleged  in  the  bill,  but  msistnig  on  the 

Wash'  224-  Thompson  v.  Lamb,  7  Ves.  587;  Statute  of  Frauds,  cannot  be  read  a-san  admis- 

[Clements  V.  Moore,  6   Wall.   315;  Napier  i-.  sion  of  the  agreement.     .lacksou  ».  Oglauder, 

Elain,  6  Yerg.  113;  Beech  r.Haynes.l  Tenn.  2  H.  &  M.  465.  „^,a.oQv 

Ch.  569.     But  if  the  facts  in  discharge  or  6  i  i>h,l.    hv.  (Lowen  &  Hill  s  cd.  1839) 

avoidance  are  a  direct  and  proper  reply  to  an  360,  note, 
express  charge,  or  interrogatory  of  the  bill, 
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is,  in  effect,  insufficient ;  and  if  the  plaintiff,  upon  reading  the  plead- 
ings, finds  such  a  statement  as  to  a  fact  with  respect  to  which  it  is  im- 
portant to  have  the  defendant's  belief,  he  should  except  to  the  answer 

for  insufficienc}'. 
*841  *  It  has  been  before  stated,  that  the  answer  of  an  infant,  being 
in  fact  the  answer  of  his  guardian,  cannot  be  read  against  him.^ 
The  answer,  however,  ma}',  it  seems,  be  read  against  the  guardian ; 
and  in  Beasley  v.  Magrath^'^  the  answer  of  an  infant,  b}'  his  mother  and 
guardian  in  another  cause,  was  read  against  the  mother  in  her  own 
capacity.  And  it  seems,  that  where  a  defendant,  being  an  infant,  an- 
swers by  guardian,  and,  at  full  age,  neither  amends  nor  makes  a  new 
answer,  as  he  may  do,  but  pra3s  a  hearing  of  the  cause  de  novo,  his 
answer  is  evidence  against  him.^ 

The  answer  of  an  idiot  or  lunatic,  put  in  by  his  committee,  may  be 
read  against  him  ;  and  it  has  been  held  that  the  answer  of  a  person  of 
weak  intellect,  put  in  by  his  guardian,  could  also  be  read  against  him ;  * 
but  it  is  doubtful  if  this  decision  would  now  be  followed.^ 

For  the  rules  of  practice  with  regard  to  reading  the  answer  of  mar- 
ried persons,  the  reader  is  referred  to  a  former  portion  of  this  Treatise.® 

The  plaintiff  cannot,  of  course,  read  the  answer  of  one  defendant 
against  a  co-defendant  as  an  admission : ''  and,  as  a  general  rule,  it 
cannot  be  read  as  evidence,   except   on   motion  for  a  decree,  where 


1  Ante,  p.  169;  Gresley  Eq.  Ev.  (Am.  ed.) 
323 

2  2  Sch.  &  Lef.  34. 
8  Hinde,  422. 

■*  Leving  v.  Caverley,  Pree.  in  Ch.  229. 

5  Ante,  pp.  177,  178;  Micklethwaite  v.  At- 
kinson, 1  Coll.  173;  Percival  v.  Caney,  4  De 
G.  &  S.  610;  14  Jur.  1056,  1062;  S.  C.  nom. 
Stanton  j;.  Percival,  3  W.  R.  391;  24  L.J. 
Ch.  369,  H.  L. 

6  Ante,  pp.  184,  185. 

■^  Jones  V.  Turberville,  2  Sumner's  Ves. 
Jr.  11,  note  (6);  4  Bro.  C.  C.  115,  S.  C;  [At- 
wood  V.  Small,  6  CI.  &  F.  282,  296;] 
IGreenl.  Ev.  §  178 ;  1  Phil.  Ev.  (Cowen  & 
Hill's  ed.  1839),  362,  note  650,  in  2  id.  931; 
Porter  v.  Bank  of  Rutland,  19  Vt.  410; 
Blodget  V.  Hobart,  18  Vt.  414.  It  seems  to 
be  a  well  established  general  principle,  that 
the  answer  of  one  defendant  cannot  be  read 
in  evidence  against  a  co-defendant,  if  there 
is  no  joint  interest,  privity,  fraud,  collusion, 
or  combination  between  them.  Jones  v. 
Jones,  13  Iowa,  276;  Rust  v.  Mansfield,  25 
111.  336;  Williamson  v.  Haycock,  11  Iowa, 
40;  Mobley  v.  Dubuque,  &c.,  Co.,  11  Iowa, 
71;  Judd  V.  Seaver,  8  Paige,  548:  Hayward 
V.  Carroll,  4  Harr.  &  J.  518;  Singleton  v. 
Gayle,  8  Porter,  271 ;  Conner  v.  Chase,  15  Vt. 
764;  Thomasson  v.  Tucker,  2  Blackf.  172; 
Moselev  v.  Armstrong,  3  Monroe,  389;  Robin- 
son V.  Sampson,  23  Maine,  388;  Webb  v.  Pell, 
3  Paige,  368;  Collier  v.  Chapman,  2  Stew. 
163;  Chambliss  v.  Smith,  30  Ala.  366; 
Graham  v.  Sublett,  6  J.  J.  Marsh.  145; 
M'Kim  V.  Thompson,  1  Bland,  160;  Calwell 
V.  Buyer,  8  Gill  &  J.  136;  Dexter  v.  Arnold, 


3  Sumner,  152 ;  Felch  v.  Hooper,  20  Maine, 
159 ;  Clarke  v.  VanReimsdyk,  9  Cranch,  152, 
156;  Leeds  v.  Mar.  Ins.  Co.  of  Alex.,  2 
Wheat.  380,  383;  Dade  .v.  Madison,  5  Leigh, 
401 ;  Daniel  v.  Boullard,  2  Dana,  296 :  Field 
V.  Holland,  6  Cranch,  8  ;  Fanning  v.  Pritchett, 
6  Monroe,  79,  80;  Roundlett  v.  Jordan,  3 
Greenl.  47  ;  Mills  v.  Gore,  20  Pick.  34;  [Wells 
V.  Stratton,  1  Teun.  Ch.  328].  The  answer  of 
one  defendant  is  not  evidence  against  the 
other  defendant,  though  prior  to  the  riling  of 
the  answer  the  former  maj'  have  transferred 
to  the  latter  all  his  interest  in  the  subject- 
matter  of  the  controversy.  Jones  v.  Hard- 
est}', 10  Gill  &  J.  404;  see  also  Haworth  v. 
Bostock,  4  Y.  &  C.  1;  Lewis  v.  Owen,  1  Ired. 
Eq.  290;  Hoare  v.  Johnstone,  2  Keen,  553; 
[Dickinson  v.  Railroad  Co.,  7  W.  Va.  390]. 
But  the  answer  of  a  defendant,  which  is  re- 
sponsive to  the  bill,  is  admissible  as  evidence 
in  favor  of  a  co-defendant  (Davis  v.  Clay- 
ton, 5  Hum.  446);  more  especially  where 
such  co-defendant,  being  the  depositary  of  a 
chattel  claimed  by  the  plaintiff,  defends  him- 
self under  the  title  of  the  other  defendant. 
Mills  V.  Gore,  20  Pick.  28;  but  see  Morris  v 
Nixon,  1  How.  U.  S.  118;  Cannon  v.  Norton, 
14  Vt.  178.  The  deposition  of  a  party  in 
Chancery,  read  without  objection,  is  evidence 
for  his  "co-defendant.  Fletcher  v.  Wier,  7 
Dana,  354;  see  Wollev  v.  Brownhill,  13  Price, 
500;  S.  C.  1  M'Lel.317.  If  a  defendant  in 
his  argument  relies 'on  the  answer  of  his  co- 
defendant,  he  thereby  makes  it  evidence 
against  himself.  Chase  v.  Manhardt,  1 
Bland,  336. 
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*  notice  of  the  intention  to  read  it  has  been  given. ^  Thus,  in  •842 
Morse  V.  Royal,^  the  answer  of  an  executor  was  offered  as  evi- 
dence against  the  residuary  legatee,  who  had  been  made  a  party  to  the 
suit ;  but  Lord  Erskine  refused  to  receive  it  for  any  other  purpose  than 
that  of  showing  what  funds  came  to  the  hands  of  the  executors,  what 
debts  there  were,  and  the  value  of  the  estate.  In  cases,  however,  where 
the  right  of  the  plaintiff,  as  against  one  defendant,  is  only  prevented 
from  being  complete  by  some  question  between  the  plaintiff  and  a 
second  defendant,  the  plaintiff  is  permitted  to  read  the  answer  of  such 
second  defendant,  for  the  purpose  of  completing  his  claim  against  the 
first ;  ^  and  where  several  persons  are  mutually  interested  as  partners, 
or  jointly  liable  as  the  co-obligors  of  a  bond,  the  declarations  or  an- 
swers of  one  may  be  admissible  against  the  others.* 

Cases,  moreover,  have  occurred  in  which  a  defendant  has,  by  the 
form  of  his  answer,  made  the  answer  of  a  co-defendant  e\idence  against 
himself;  as,  where  a  defendant  stated  in  his  answer  that  he  was  much 
in  years,  and  could  not  remember  the  matter  charged  in  the  bill,  but 
that  J.  S.  was  his  attorney  and  transacted  the  matter,  whereupon 
J.  S.  was  made  a  defendant,  the  answer  *  was  allowed  to  be  read  *843 
against  the  original  defendant :  Lord  Cowper  being  of  opinion. 


1  15  &  16  Vic.  c.  86,  §  15;  CoiLsins  v. 
Vasev,  9  Hare  Ap.  61;  Davvkins  v.  Mortan, 
1  J.  k  H.  339;  Stephens  v.  Heathcote,  1  Dr. 
&  S.  138;  6  Jur.  N.  S.  312;  ante,  p.  821;  see 
Fiekleu  v.  Slater,  L.  R.  7  Eq.  523. 

2  12  Ves.  355,  361;  see  also  M'Intosh  v. 
Great  Western  Railway  Company,  4  De  G. 
&  S.  544;  Wych  v.  Meal,  3  P.  Wms.  310; 
and  Gibbons  v.  Waterloo  Bridge  Company, 
1  C.  P.  Coop.  t.  Cott.  385,  where  the  answer 
of  the  officer  of  a  corporation  was  not  al- 
lowed to  be  read  against  the  corporation. 
Taylor  on  Eyid.  §  684. 

3  Green  v.  Pledger,  3  Hare,  165,  170;  8 
Jur.  801 ;  and  generally  concerning  the  cir- 
cumstances in  which  the  Court  will  try  and 
decide  a  case  between  co-defendants,  see 
Cottingham  v.  Lord  Shrewsbury,  3  Hare, 
627,  638;  Lord  Chamley  v.  Lord  Dunsany,  2 
Sch.  &  Lef.  690,  706,  709,  H.  L. ;  Farquhar- 
son  V.  Seton,  5  Russ.  45,  62;  Smith  v.  Baker, 

I  Y.  &  G.  C.  C.  223,  228;  Fletcher  v.  Green 
(No.  2),  33  Beay.  513;  [Sandford  v.  Morrice, 

II  CI.  &  F.  667,  681 ;  Mount  v.  Potts,  8  C.  E. 
Green,  188:  Ingram  v.  Smith,  1  Head,  412, 
427  ;  Synimes  v.  Strong,  1  Stew.  Eq.  131]. 

4  Crosse  V.  Bedingtield,  12  Sim.  35,  39 ;  5 
Jur.  836  ;  but  the  answer  of  a  defendant  who 
has  become  bankrupt,  and  ceased  to  be  a 
partner,  cannot;  Parker  v.  Morrell,  2  Phil. 
453,  463;  12  Jur.  253;  see  1  Greenl.  Ey.  § 
178;  Clarke  v.  Van  Reimsdyk,  OCranch,  153, 
156;  Williams  v.  Hodgson, "2  Harr.  &  J.  474, 
477;  Van  Reimsdyk  v.  Kane,  1  Gall.  630; 
Hutchins  V.  Childless,  4  Stew.  &  P.  34;  Gil- 
more  V.  Patterson,  36  Maine,  544;  Clayton 
V.  Thompson,  13  Geo.  291.  Upon  a  bill  in 
Equity  by  one  partner  against  his  copartners 


for  an  account,  the  answer  of  one  of  the  de- 
fendants will  not  be  eyidence  to  charge 
another.  Chapin  v.  Colman,  11  Pick.  331. 
But  if  it  appears  that  the  defendants,  as  con- 
stituting a  partnership  among  themsolyes,  of 
the  one  part,  were  in  partnership  with  the 
plaintiff  of  the  other  part,  the  answer  of  one 
of  the  defendants  would  be  eyidence  to  charge 
the  others.  Ibid. ;  see  also  Judd  v.  Seaver, 
8  Paige,  548 ;  Van  Reimsdyk  v.  Kane,  1  Gall. 
6-30;  Winchester  v.  Jackson,  3  Hayw.  310; 
Rector  v.  Rector,  3  Gilman,  105.  The  answer 
of  a  wife  is  not  eyidence  against  her  husband. 
The  City  Bank  v.  Bangs,  3  Paige,  36.  Nor 
is  the  answer  of  an  obligee,  eyidence  against 
his  preyious  assignee,  a  party  in  the  same 
suit.  Planning  v.  Pritchett,  6  Monroe,  79; 
Turner  v.  Holman,  5  Monroe,  411.  Nor  is 
the  answer  of  a  principal  debtor,  admitting 
his  insoh'ency,  eyidence  against  his  surety,  a 
co-defendant,  at  the  suit  of  a  co-surety  for 
.contribution.  Daniel  v.  Bullard,  2  fJana, 
296.  A  fortiori,  it  follows  that  the  mere 
silence  of  one  defendant  is  no  eyidence 
against  his  co-defendant.  Timberlake  v. 
Cobbs,  2  J.  J.  Marsh.  136;  Blight  v.  Banks, 
6  Monroe,  192 ;  Harrison  v.  Johnson,  3  Litt. 

The  rule  that  the  answer  of  one  defendant 
cannot  be  read  in  eyidence  against  his  co- 
defendant,  does  not  apply  where  the  latter 
claims  through  him  whose  answer  is  offered 
in  eyidence.  1  Greenl.  Ey.  §  178.  Nor 
where  one  defendant  in  his  answer  refers  to 
the  answer  of  his  co-defendant.  Anon.,  1  P. 
Wms.  301;  Dunham  v.  Gates,  3  Barb.  Ch. 
196;  Blakeney  v.  Ferguson,  14  Ark.  641. 
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that  the  words  in  the  first  answer  amounted  to  a  reference  to  a  co- 
defendant's  answer.^ 

Interpleader  suits  form  an  exception  to  this  rule  ;  and  the  answer  of 
one  defendant  may  be  read  against  a  co-defendant,  to  show  that  adverse 
claims  are  made.'^ 

It  is  to  be  observed,  that  where  an  answer  has  been  replied  to  gen- 
erally, it  cannot  (except  by  consent)  be  read  as  evidence  on  the  part 
of  the  defendant  himself.^  In  disposing  of  the  question  of  costs,  how- 
ever, the  Court  will  pennit  the  defendant's  answer  to  be  read  in  his  own 
behalf;*  and  it  has  been  held,  that  a  peer's  answer  upon  protestation 
of  honor  may  also  be  read  on  the  question  of  costs,  on  behalf  of  the 
defendant  who  has  put  it  in.  Moreover,  the  Court  itself  will  look  at 
the  answer :  not  as  evidence,  but  as  what  ma}'  regulate  its  discretion 
with  respect  to  the  further  investigation  of  particular  facts. ^ 

Although  a  defendant  cannot  read  his  own  answer  as  evidence  for 
himself,  as  to  an}'  other  point  than  that  of  costs,  he  is  entitled  to  have 
the  benefit  of  his  answer,  so  far  as  it  amounts. to  a  denial  of  the  plain- 
tiff's case,  unless  the  denial  by  tl/e  answer  is  contradicted  by  the  evi- 
dence of  more  than  one  witness  :  the  rule  of  Courts  of  Equity  being, 
that  where  the  defendant,  in  express  terms,  negatives  the  allegations  in 
the  bill,  and  the  e\'idence  is  that  of  only  one  person  affirming  what  has 
been  so  negatived,  the  Court  will  not  make  a  decree.''  The  de- 
*844     nial,  however,  by  the  answer,  *  must  in  such  cases  be  positive  ; 

1  Anon.,  1  P.  Wms.  301.  Where  a  replication  is  put  in,  and  the  parties 

2  Masterman  v.  Price,  1  C.  P.  Coop.  t.  proceed  to  a  hearing-,  all  the  allegations  of  the 
Cott.  383;  Chevet  v.  Jones,  ibid.;  6  Mad.  answer  which  are  responsive  to  the  bill,  shall 
267;  and  see  post,  Chap.  XXXIV.  §  3,  Bills  be  taken  as  true,  unless  they  are  disproved  by 
of  Interpleader.  evidence  of  greater  weight  than  the  testimony 

3  Where  a  defendant  has  filed  an  answer,  of  a  single  witness.  This  may  result  from 
and  it  has  been  replied  to,  it  is  now  a  com-  the  testimony  of  two  witnesses,  or  of  one  with 
mon  practice  to  tile  a  short  affidavit  by  him,  corroborating  circumstances;  or  from  cor- 
verifying  the  statements  of  his  answer,  in  or-  roborating  circumstances  alone ;  or  from 
der  to  make  it  evidence  on  his  own  behalf.  documentary  evidence  alone.  Pierson  ».  Cut- 
BaiTack  v.  M'Culloch,  3  K.  &  J.  110 ;  3  Jur.  ler,  5  Vt.  272 ;  Dunham  v.  Gates,  1  Hoff.  Ch. 
N.  S.  180:  and  see  AVilliams  «.  Williams,  10  188;  Hart  v.  Ten  Eyck,  2  John.  Ch.  92; 
Jur.  N.  S.  608;  12  W.  K.  663,  V.  C.  K.  Watkins  v.  Stockett,  6  Harr.  &  J.  435; 
For  forms  of  affidavit,  see  Vol.  III.  Hughes  v.  Blake,  6    Wheat.  468;  Pierson  «. 

4  Vancouver  ».  Bliss,  llVes.  458;  Howell  Clayes,  15  Vt.  93;  Gould  v.  Williamson,  21 
V.  George.  1  Mad.  1,  13;  and  see  Morgan  &  Maine,  273;  Johnson  v.  Richardson,  38  N. 
Davev,  85;  andyms/.  Chap.  XXXI.  §  1,  Costs.  H.  353;  Moors  v.  Moors,  17  N.  H.  483;  Kob- 

5  Dawson  r.  Ellis,  1  J.  &  W.  524,  526.  inson  ?;.  Stewart,    10   N.    Y.    18,1;    Miles   v. 

6  Miller  V.  Gow,  1  Y.  &  C.  C.  C.  56,  59;  Miles,  32  N.  H.  ]47;  Camp^^  Simon,  34  Ala. 
[Beech  v.  Havnes,  1  Tenn.  Ch.  569,  576.  126;  Davis  v.  Stevens,  3  Clarke,  158;  Pan- 
Ante,  83'J,  n.  1].  ton  v.  Tefft,  22  111.  366;  Pusev  v.  Wright,  31 

7  Pember  v.  Mathers,  1  Bro.  C.  C.  52;  see  Penn.  (State)  387;  Spence  i;."Dodd,  19  Ark. 
also  Kingdome  v.  Boakes,  Prec.  in  Ch.  19;  166;  Hill  v.  Bush,  19  Ark.  522;  1  Greenl. 
Wakelin  v.  Walthal,  2  Ch.  Ca.  8;  Alam  r.  Ev.  §  260;  GresleyEq.  Ev.  4;  Clarke  k.  Van 
Jourdan,  1  Vern.  161;  Christ's  Coll.  Cam.  v.  Reimsdyk,  9  Cranch,  160;  IloUister  v.  Bark- 
Widdrington,  2  Vern.  283:  Hine  v.  Dodd,  2  lev,  UN.  H.  501;  Langdon  v.  Goddard,  2 
Atk.  276  ;  Glvnn  v.  Bank  of  England,  2  Ves.  S.  Storv,  207  ;  Roberts  v.  Salisbury,  3  Gill  &  J. 
38;  Mortimer  r.  Orchard,  2  Ves.  J.  243,  Lord  425  ;"  Purcell  v.  Purcell,  4  Hen.  &  M.  607; 
(^ranstown  v.  Johnston,  3  Ves.  170;  (Jooth  v.  M'Cowen  v.  Young,  2  Stew.  &  P.  161;  Alcx- 
Jackson,  6  Ves.  40;  Evans  v.  Bicknell,  rt.  174,  andcr  v.  Wallace,  lo  Yerger,  115;  Daniel  v. 
183;  Cooke  V.  Clavworth,  18  Ves.  12:  Hnldcr-  Mitchell,  1  Storv,  172;  Neville  v.  Denieritt, 
nesse  v.  Rankin,  2  Dc  G.,  F'".  &  J.  2.")8,  272;  1  (ireen  Ch.  322;  Bettv  v.  Taylor,  5  Dana, 
6  Jur.  N.  S.  903;  and  see  Williams  v.  Wil-  598;  Gray  v.  Karis,  7  Verger,  155;  Johnson 
liams,  10  Jur.  N.  S.  608;  12  W.  R.  663,  V.  C.  v.  Slawsen,  1  Bailey  Eq.  463;  Mason  v.  Peck, 
K.;  f  Stearns  V.  Stearns,  8  C.  E.  Green,  167].  7  J.    J.   Marsh.   301;  Stallord  v.   Bryan,  1 
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otherwise,  the  rule  will  not  :ii)ply  ;  *  as  where  a  defendant,  hy     •  Hir) 


Paige,  239;  Clark  v.  Oakley,  4  Ark.  230; 
Towne  v.  Smith,  1  Wood.  &  M.  11.5;  Green 
V.  Tanner,  8  Met.  422;  Oiishinfj  v.  Smith,  3 
Storv,  550;  Hough  v.  I{ieiiarcl>ion,  3  Storv, 
659,092;  (Jould  v.  Could.  3  Storv,  510,  540; 
J(mes  D.  Belt,  2  Gill,  100;  Menifee  r.  Meni- 
fee, 3  Erif,disli,  9 ;  Morjjan  v.  Tifdon,  3 
McLean,  339;  Appk-ton  r.  llorton,  25  Maine, 
23;  Kastman  v.  Me.Vlpice,  1  Kellv,  157; 
Tobeyy.  Leonard,  2  Wall.  423;  O'Bannoni;. 
Mvcr,  30  Ala.  551:  15en.son  v.  Woolverton,  2 
McCarter,  158;  Bird  v.  Stvle.s  3  G.  E. 
Green,  297  ;  H  vnson  v.  Voi*helf,  20  Md.  83,  94; 
De  Hart  v.  Baird,  4C.  E.  Green,  423  ;  Hughes 
f.  Blaclvwell,  0  .Jones  E().  73;  Hill  ,;.  Wil- 
liams, (!  Jones  Eq.  242;  Stephens  v.  Ornian, 
10  l-lorida,  9;  Barton  v.  Moss,  32  111.  50; 
Dunlap  V.  Wilson,  32  111.  517;  Mvers  r.  Kin- 
zie,  20  III.  30;  White  f.  Hampton,  10  Iowa, 
238;  Gillett  ».  Kobbins,  12  Wis.  319;  [Bent 
t;.  Smith,  7  ('.  E.  Green,  500;  Bt-vcrley  v- 
Walden.  20  Gratt.  147:  Powell  r.  Manson,  22 
Gratt.  189;  Falk  v.  Turner,  101  Mass.  495; 
Zane  r.  Cawlev,  21  N.  J.  Eq.  130;  Fulton  «. 
Woodman,  54'Miss.  158].  The  right  of -a  de- 
fendant in  a  bill  in  Chancery  to  have  his  an- 
swer thereto  taken  in  evidence,  is  co-exten- 
sive with  his  obligation  to  answer.  Blaisdell 
V.  Bowers,  40  Vt.  120.  The  statute  of  Ver- 
mont, providing  that  parties  shall  not  testify 
in  their  own  behalf,  in  certain  cases,  does  not 
apply  to  an  answer  to  a  bill  in  Chancery,  but 
the  answer,  when  responsive,  is  evidence,  and 
is  not  affected  by  that  statute.  Blaisdell  v. 
Bowers,  ubl  siipya.  The  plaintiff  is  not 
allowed  to  impeach  the  character  of  the  de- 
fendant, for  truth  and  veracity,  but  nmst 
overcome  his  answer  bv  stronger  evidence. 
Vandegrift  v.  Herbert,  3  C.  E.  Green,  409; 
Brown  v.  Bulklev,  1  McCarter,  294;  Cham- 
bers V.  Warren,  13.111.321:  Butler  r.  Catling, 
1  Root,  310 ;  Salmon  v.  Claggett,  3  Bland, 
165;  but  see  Millers.  Tolleson,  1  Harp.  Ch. 
145.  The  operation  of  the  defendant's  an- 
swer is  the  same,  although  the  equity  of  the 
plaintiff's  bill  is  grounded  on  the  allegation 
of  fraud.  DiUv  v.  Barnard,  8  Gill  &  J.  171; 
M'Donaldr.  M'^'Cleod,  1  Ired.Eq.  220;  Lewis 
V.  Owen,  1  Ired.  Eq.  290;  Murray  v.  Blatch- 
ford,  1  Wend.  583;  Cunningham  v.  Free- 
born, 3  Paige,  557;  Graham  v.  Berrvman, 
4  C.  E.  Green,  29;  Blanton  v.  Brackett,  5 
Coll.  232;  Green  v.  Vaughan,  2  Blaekf.  324; 
Hart  V.  Ten  Evck.  2  John.  Ch.  92;  Wight  v. 
Prescott,  2  Barb.  Ch.  196.  The  defendant  is 
as  much  bound^to  answer  the  charging  part 
as  the  stating  part  of  the  bill ;  and  his  answer 
to  the  charging  part,  if  responsive  thereto,  is 
evidence  in  his  own  favor,  if  an  answer  on 
oath  has  not  been  waived  by  the  plaintiff. 
Smith  V.  Clark,  4  Paige,  308;  Rich  r.  Austin, 
40  Vt.  410;  Adams  v.  Adams,  22  Vt.  08. 
Where,  however,  the  answer  of  the  defend- 
ant is  not  responsive  to  the  bill;  or  sets  up 
affirmative  allegations  of  new  matter  not 
stated  or  inquired  of  in  the  bill,  in  opposition 
to,  or  in  avoidance  of,  the  plaintiff's  demand, 
and  is  replied  to,  the  answer  is  of  no  avail  in 
res])ect  to  such  allegations;  and  the  defendant 
is  as  much  bound  to  establish  the  allegations 


80  made,  by  indejiendent  teatinionv,  a.s  the 
idaintiff  is  to  sustain  his  l)ill.  ICh'ni.-ntM  t». 
Moore,  0  Wall.  315;  S.-it/  v.  Mit.ii.dl,  04  IJ. 
S.  580;  Kobtrts  v.  Stigknian,  78  111.  120; 
(iordon  I'.  Bell,  50  .\la.  213:  li..l(.rtH  v. 
Birgess,  5  C.  E.  Green,  1.39;  O'Briin  v.  Frv, 
82  111.  274;  Hart  r.  Carpenter,  30  Mich.  402';) 
Bellows  V.  Stone,  18  N.  II.  405;  Wak. man  v. 
Grover,  4  Paige,  23;  New  England  Hank  v. 
Lewis,  8  Pick.  113;  Hart  v.  Ten  ICvck,  3 
John.  (^h.  8!l;  Diekev  v.  Allen,  1  Cn'iu  Ch. 
400;  Bradlev  v.  Webb,  53  Maine,  462; 
f)"l>ricn  V.  fClliot,  15  Maine,  125;  Liii-a.s  v. 
Bank  of  Uarien,  2  Stewart,  28:):  Winans 
v.  Winans,  4  (J.  E.  Green,  220;  Piersori  ». 
Claves,  15  Vt.  93;  Wells  v.  Houston,  37  Vt. 
245";  M' Daniel  v.  Barnam,  5  Vt.  279;  Tobin 
r.  Walkinshaw,  1  Mc.Vll.  C.  C.  20;  Pusev  ». 
Wright,  31  Penn.  St.  387;  (Jarlick  v.  Mc- 
Arthur,  6  Wis.  450;  Ives  ».  Hazard,  4  R.  I. 
14;  Dease  v.  Moodv,  31  Miss.  617:  Fisler  ». 
Porch,  2  Stockt.  243;  Voorhees  i".  Voorhees, 
3  C.  E.  Green,  223;  Miles  r.  Miles,  32  N.  H. 
147;  Busbvy.  Littletield, -33  N.  H.76;  Rogera 
V.  Mitchell",  41  N.  H.  157;  Ix-ach  v.  Fobes, 
llGrav,  509;  M'Donald  v.  M'Donald,  16  Vt. 
630;  kandall  r.  Phillips,  3  Mason,  .378; 
Gordon  v.  Sims,  2  M'Cord  Ch.  150;  Clarke 
V.  Wiiite,  12  Peters,  178;  Lampton  v.  Lamp- 
ton,  6  Monroe,  020;  Purcell  r.  Pnrcell,  4 
Hen.  &  M.  511;  Hagthorp  v.  Hook,  1  (iill  & 
J.  272;  Alexander  v.  Wallace,  K)  Yerger, 
105;  Carter  J7.  Sleeper,  5  Dana,  203 ;  Flaggt;. 
Mann,  2  Sumner,  487 ;  Cocke  v.  Trotter,  10 
Yerger,  213;  Gould  r.  Williamson,  21  ilaine, 
273;  Jones  v.  Jones,  1  Ired.  Eq.  332;  John- 
son v.  Pierson,  Dev.  Eq.  364;  Miller  c.Wack, 
1  Saxton,  204;  Pierce  v.  Gates,  7  Blaekf.  162; 
Dunn  V.  Dunn,  8  Ala.  784;  Sanborn  v.  Kit- 
tredge,  20  Vt.  632;  Fitzhugh  v.  M'Pherson,  3 
Gill,  408;  Patton  v.  Ashlev,  3  English,  290; 
Brooks  V.  Gillis,  12  Sm.  &"  M.  538.  [An  an- 
swer to  statements  of  the  bill  not  necessary  to 
the  complainant's  case  are  nf)t  evidence  for 
the  defendant.  Brown  v.  Kahnweiler.  1  Stew, 
li^q.  311,  citing  Wanniaker  r.  Van  Buskirk, 
Saxt.  685;  Farnum  )'.  Burnett,  6  C.  E.  Green. 
87;  Day  v.  Perkins,  2  Sandf.  Ch.  359,  365.] 
The  bill  set  out  an  agreement,  and  called  upon 
the  defendant  to  admit  or  deny  it,  but  not  to 
state  what  it  was,  and  the  defemlant  in  his 
answer  set  forth  another  agreement;  such 
statement  of  the  latter  agreement  is  not  re- 
sponsive to  the  bill,  and  is  not  evidence  for 
the  defendant.  Jones  v.  Beet.  2  Gill,  106. 
An  answer,  in  stating  the  particulars  of  a 
transaction  charged  and  inquired  into  by  the 
bill,  is  ie.-<ponsive.  Merritt  r.  Brown,  4  C.  E. 
Green,  280,  289;  Youlo  v.  Richards.  Saxton, 
539;  [;Moody  v.  Metcalf,  51  Ga.  128.  To  a 
bill  for  an  account  between  partners  alleging 
that  each  partner  had  an  equal  interest,  the 
answer  was  held  responsive  which  denied  the 
allegation,  and  averred  that  the  shares  were 
unequal,  siK'cifving  them.  Eaton's  Appeal, 
66  Pa.  St.  483]'.  if  the  bill  recpiires  the  de- 
fendant to  state  an  account  between  the 
parties,  the  account  so  stated  is  resjionsive  to 
the  bill.  Bellows  v.  Stone.  IS  N.  H.  405.  If 
the  defendant  might  have  fully  answered  the 


807 


^846 


EVIDENCE. 


'846     his  answer,  denies  a  fact  as  to  his  belief  *  only  ;  ^  or  where  it  is 
a  mere  constructive  denial,  by  the  filing  of  a  traversing  note.^ 


plaintiff's  bill,  and  left  out  any  particular 
allegations  of  new  matter  in  his  answer,  then 
those  allegations  are  not  responsive,  but  all 
allegations  are  responsive,  the  absence 
of  which  in  the  answer  would  furnish  just 
ground  for  exception.  Bellows  v.  Stone,  18 
N.  H.  405.  But  when  the  case  is  heard  upon 
the  bill  and  answer  alone,  the  answer  must  be 
taken  as  true,  whether  responsive  to  the  bill 
or  not,  because  the  defendant  is  precluded 
from  proving  it.  Lowrv  v.  Armstrong,  2  Stew. 
&  P.  297;  Chenv  v.  "Belcher,  5  Stew.  &  P. 
134;  M'Gowen  i'.  Young,  3  Stew.  &  P.  161; 
Paulling  V.  Sturgis,  3  Stew.  &  P.  95;  Stone  v. 
Moore,  26  111.  165;  Doolittle  v.  Gooking,  10 
Vt.  275;  Slason  v.  Wright,  14  Vt.  208; 
Wrights.  Bates,  13  Vt.  341;  Dale  v.  M'Evers, 
2  Cowen,  118;  Reed  v.  Reed,  1  C.  E.  Green, 
248;  Jones  r.  Mason,  5  Rand.  577;  Kennedy 
V.  Baylor,  1  Wash.  162;  Gopeland  v.  Crane, 
9  Pick.  73;  Tainter  v.  Clark,  5  Allen,  66; 
Perkins  v.  Nichols.  11  Allen,  542;  Russell  v. 
Moffit,  6  Howard  (Miss.),  303;  Trout  v.  Em- 
mons, 29  111.  433;  Buntain  v.  Wood,  29  111. 
.')04;  Gaskill  r.  Sine,  2  Beasley,  130;  Mason 
V.  McGore,  28  111.  322;  DeWolf  v.  Long,  2 
(Jilman,  679;  Rogers  v.  Mitchell,  41  N.  H. 
154.  Still,  general  allegations  in  an  answer, 
containing  matters  of  belief  and  conclusions 
from  facts  not  particular!}'  stated,  are  said  by 
Wilde  J.  in  Copeland  v.  Crane,  9  Pick.  73, 
78,  to  be  entitled  to  little  or  no  weight  in  a 
hearing  on  the  bill  and  answer.  See  Beford 
V.  Crane,  1  C.  E.  Green,  265.  Such  an  an- 
swer, however,  is  sufficient  to  put  the  plaintiff 
to  the  proof  of  his  case;  the  Court  in  such  a 
case,  will  believe  what  the  defendant  be- 
lieves, nothing  being  found  to  the  contrary. 
Buttrick  v.  Ilolden,  13  Met.  355,  377.  And 
fO  far  as  his  answer  is  a  mere  denial  of  the 
plaintiff's  case,  of  course  it  prevails.  It  is  for 
the  plaintiff  to  prove  the  allegations  in  the 
bill  which  are  denied  by  the  answer.  But 
when  the  answer  admits  the  plaintiff's  case, 
and  seeks  to  avoid  it,  by  general  allegations 
of  the  character  above  alluded  to  by  Mr.  Jus- 
tice Wilde,  then  the  question  of  it's  effect,  as 
an  answer,  properly  arises,  and  undoubtedly, 
in  such  a  case,  it" would  be  entitled  to  but 
little  weight.  See  Givens  v.  Tidmore,  8  Ala. 
745.  An  answer,  which  alleges  as  facts  what 
the  defendant  could  not  personal!}'  know, 
though  responsive  to  the  bill,  merely  puts  the 
plaintiff  upon  the  proof  of  his  own  allega- 
tions. Dugan  V.  Gittings,  3  Gil!,  138;  see 
Drury  v.  Conner,  6  Harr.  &  J.  288,  291; 
[Lawrence  v.  Lawrence,  6  C.  E.  Green,  317]. 
So  of  a  denial  by  the  defendant  upon  infor- 
mation and  belief,  not  founded  on  the  personal 
knowledge  of  the  defendant.  Coleman  v. 
Ross,  46  Penn.  St.  180;  Newman  r.  James, 
12  Ala.  29;  Townsend  «.  Mcintosh,  14  Ind. 
57;  Hartwell  v.  Whitman,  36  Ala.  712;  see 
Bellows  V.  Stone,  18  N.  H.  465,  479.  [So, 
an  answer  on  information  simply  makes  an 
issue.  Wilkins  v.  May,  3  Head"^,  173.]  As 
to  the  effect  of  the  answer  of  a  corporation 
being  put  in,  not  under  oath,  but  under  tlie 
common  seal  of  the  corporation,  see  Haight 


V.  Proprietors  of  Morris  Aqueduct,  4  Wash. 
C  C.  601 ;  Lovett  v.  Steam  Saw  Mill  Ass.,  6 
Paige,  54 ;  State  Bank  v.  Edwards,  20  Ala. 
512;  Union  Bank  v.  Geary,  5  Peters,  99. 
Such  answer  has  no  other  force  and  effect  than 
that  of  an  individual  not  under  oath.  Mary- 
land and  New  York  Coal  and  Iron  Co."«. 
Wingert,  8  (Jill,  170.  [So  of  an  answer 
sworn  to  in  anotlier  State  before  an  oflicer  not 
authorized  to  take  an  oath  to  an  answer. 
Freytag  v.  Hoeland,  8  C.  E.  Green,  36.]  As 
to  the  effect  of  an  answer,  made  by  one  in- 
competent to  give  testimony  in  any  case,  and 
incapable  of  making  oath,  see  Salmon  v. 
Claggett,  3  Bland,  125.  The  oaths  of  two 
plaintiffs  in  the  same  cause,  made,  by  the 
statute  of  New  .Jersey,  competent  witnesses 
for  themselves,  will  not  be  considered  as  de- 
stroying the  effect  of  the  responsive  denial  of 
the  answer,  unless  they  seem  to  the  Court  to 
be  entitled  to  the  weight  of  the  oaths  of  two 
credible  witnesses;  and,  in  considering  their 
weight,  the  fact  of  the  interest  of  these  wit- 
nesses as  parties  to  the  suit,  must  he  taken 
into  consideration.  Vandegrift  v.  Herbert,  3 
C.  E.  Green,  466.  It  has  been  stated  above, 
in  this  note,  that  the  plaintiff  will  not  be 
allowed  to  discredit  the  answer  by  impeach 
ing  the  character  of  the  defendant  for  truth 
and  veracity.  This  subject  was  very  fully 
examined  by  Chancellor  Green,  in  Brown  v. 
Bulkle}',  1  McCarter,  294,  and  he  entirely 
sustains  this  position. 

Under  the  Practice  Act  in  California,  a 
sworn  answer  is  no  evidence  for  the  defend- 
ant. Goodwin  V.  Hammond,  13  Cal.  168; 
Bostic  V.  Love,  16  Cal.  69.  And  in  Missouri 
the  old  rule  with  respect  to  the  weight  of  an 
answer  in  Chancery  has  been  done  away 
with  by  the  new  code.  Walton  v.  Walton, 
17  Mo.  376.  So  in  Iowa,  the  rule  requiring 
two  witnesses,  or  one  and  strong  corrobora- 
ting circumstances,  to  overcome  the  answer, 
does  not  exist;  though  such  answer  throws 
upon  the  plaintiff  the  onus  of  sustaining  his 
material  charges  by  competent  proof.  Graves 
V.  Alden,  13  Iowa,  573;  Jones  v.  Jones,  13 
Iowa,  276 ;  Cheuvette  v.  Mason,  4  Green, 
231;  Culbertson  v.  Luckey,  13  Iowa,  12; 
White  V.  Hampton,  10  Iowa,  238;  Gilbert  v. 
Mosier,  11  Iowa,  498.  A  sworn  answer  in 
Chancery,  if  not  demanded,  only  puts  in 
issue  the  allegations  of  the  bill.  Wilson  v 
Holcomb,  13  Iowa,  110;  Connelly  r.  Carlin, 
lb.  383.  An  answer  in  Chancery  without  an 
oath  is  a  mere  pleading,  and  of  no  effect  as 
evidence.     Morris  v.  Hovt,  11  Mich.  9. 

1  Arnot  f.  Biscoe,  1  Ves.  8.  95,  97 
Hughes  V.  Garner,  2  Y.  &  C.  Ex.  328,  335. 
[The  true  rule,  in  such  case,  is  that  the  an- 
swer is  to  be  regarded  as  the  deposition  of 
one  witness,  and  the  plaintiffs  must  produce 
evidence  sufficient  to  overcome  it,  and  there 
is  no  unvarving  rule  on  the  subject.  Veile 
V.  Blodgett,  49  Vt.  270.]  Where  the  answer 
does  not  state  facts  positively,  or  as  within 
the  defendant's  own  knowledge,  or  does  state 


2  See  ante,  p.  514. 
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The  reason  for  the  adoption  of  this  rulo,  l)y  the  Courts,  was  :  l)ecause, 
there  being  a  single  deposition  only,  against  the  oath  of  the  defendant 
in  his  answer,  the  denial  of  facts  by  the  answer  was  equally'  strong  with 
the  afliruiation  of  them  by  the  deposition.*  Wiiere,  therefore,  there 
were  any  corroborative  circmnstances  in  favor  of  the  plaiiitin  "s  case, 
which  gave  a  preponderance  in  his  favor,  the  C'(jurt  departed  from 
the  rule,  and  either  made  a  decree,  or  directed  an  issue.''  Thus, 
where  a  bill  was  filed  for  the  specific  *  performance  of  an  agree-     *847 


them  inferentially  merely,  or  only  accordinf^ 
to  the  defendant's  best  knowledge  and  belief, 
the  rule  re((uiring  two  witnesses,  or  one  wit- 
ness with  corroborating  circumstances,  to 
counteract  its  effect,  does  not  apply.  [Cun- 
ningham V.  Ferry,  74  111.  42G.]  "The  only 
effect  of  the  answer  in  such  case  is,  to  put 
the  plaintiff  to  the  necessity  of  proving  the 
facts  alleged  in  his  bill.  Waters  v.  Creagh, 
4  St«w.  &  P.  410;  Hughes  v.  Garner,  2  Y".  & 
C.  127;  Knickerbaclccr  v.  Harris,  1  Paige, 
209;  Stevens  v.  Post,  1  Beaslev  (N.  J.),  408; 
Pearce  V.  Nix,  34  Ala.  183;  \Vatson  v.  Pal- 
mer, 5  Ark.  501,  505,  50G;  Drury  v.  Conner, 

6  Har.  &  J.  288;  Pliillips  v.  Richardson,  4 
J.  J.  Marsh.  213 ;  Copeland  v.  Crane,  9 
Pick.  73,  78;  Parknian  v.  Welch,  19  Pick. 
231;  Norwood  v.  N-orwood,  2  Harr.  &  .1. 
328;  Pennington  v.  Gittings,  2  Gill  &  .1.208; 
Bellows  V.  Stone,  18  N.  H.  405;  Hunt  v. 
Rousmanier,  3  Mason,  294;  Brown  v.  Brown, 
10  Yerger,  84;  Combs  y.  BuswcU,  2  Dana, 
474;  Y'oung  v.  Hopkins,  6  Monroe,  22;  Mar- 
tin V.  Greeiie,  10  Missou.  652.  The  same  is 
true  where  the  answer  is  evasive,  or  so  ex- 
pressed as  not  to  amount  to  a  positive  denial. 
Wilkins  v.  Woodfin,  5  Munf.  183;  M'Camp- 
bell  V.  Gill,  4  Monroe,  90;  Sallee  v.  Duncan, 

7  Monroe,  383  ;  Hutchinson  v.  Sinclair,  7 
Monroe,  293;  Neal  v.  Ogden,  5  Monroe,  362; 
Lvon  V.  Hunt,  11  Ala.  295;  Ilartwcll  v. 
Whitman,  36  Ala.  712 ;  Martin  v.  Greene,  10 
Missou.  652.  [And  if  the  facts  are  stated  in 
the  bill  to  be  in  the  defendant's  personal 
knowledge,  and  the  defendant  merely  dis- 
claim personal  knowledge  and  demand  strict 
proof,  this  will  not  amount  to  a  denial  of  tlie 
facts  and  put  the  complainant  on  proof  of 
them.  McAllister  v.  Clopton,  51  Miss.  257.] 
So  where  the  answer  is  merely  formal  to  put 
in  issue  the  allegations  of  the  bill.  Reynolds 
V.  Pharr,  9  Ala.  560.  [Or  neither  adniits  nor 
denies  a  fact  charged  by  the  bill.  Ante,  837, 
n.  4.]  The  answer  of"  a  corporation,  being 
put  in  under  its  common  seal  only,  cannot  be 
used  as  evidence,  but  puts  in  issue  the  allega- 
tions to  which  it  responds,  and  imposes  on 
the  plaintiff  the  burden  of  proving  such  alle- 
gations. Baltimore  &  Ohio  R.  R.  v.  Wheel- 
ing, 13  Grattan  ( Va.),  40.  Where  an  answer 
on  oath  is  waived,  the  answer  is  not  evidence 
in  favor  of  the  defendant  for  any  purpose. 
Patterson  v.  Gaines,  0  How.  C  S.  550; 
Larsht).  Brown,  3  Ind.  234;  Moore  v.  McClin- 
tock,  6  Ind.  209;  Doon  v.  Bayer,  10  Md.  144; 
although  in  fact  put  in  under  oath ;  Gerrish 
V.  Towne,  3  Grav,  82;  Armstrong  v.  Scott,  3 
Iowa,  433;  Wilson  v.  Holcomb,  13  Iowa, 
110;  Connelly  v.  Carlin,  ib.  333;    but  as  a 


pleadhig,  the  plaintiff  may  avail  himself  of 
the  admissions  and  allegations  contained 
therein,  wiiich  estal)lish  tiie  case  niadt;  Ijvthc 
bill.  Bartlett  V.  Gale,  4  Paige,  503;  Miller 
V.  Averv,  2  Barb.  (Jh.  582;  Wilson  v.  Towle, 
30  N.  iL  129;  Durfee  v.  McClurg,  G  Mich. 
223;  Smith  v.  Potter,  3  Wis.  432;  see  also 
Union  Hank  of  Georgetown  v.  Gearv,  5 
Peters,  99,  110-112;  Story  Eq.  PI.  §  875  a, 
and  note;  [White  v.  Hampton,  10  Iowa,  238.] 

3  Walton  V.  Hnbbs,  2  Alk.  19. 

*  Pember  v.  Mathers,  AV'alton  i'.  Hobbs, 
Hine  v.  Dodd,  ubi  supra  ;  and  .lanson  v. 
Rany,  2  Atk.  140;  see  also  Re  Barr's  Trust, 
4  K.  &  .J.  219;  Dunn  v.  Graham.  17  Ark.  60; 
1  Green!.  Ev.  §  260;  1  Phil.  Ev.  (Cowen  & 
Hill's  ed.)  154,  155,  and  notes  referred  to; 
Sturtevant  r.  Vv'aterburv,  1  Edw.  ("h.  442; 
Columbia  Bank  v.  Black,  2  M'Cord  Ch.  344, 
.350;  Smith  v.  Shane,  1  M'Ltuin,  27:  Clark 
V.  Van  Reimsdyk,  9  Crancli,  160;  Neilson  v. 
Dickinson,  1  Desaus.  163;  Union  Bank  of 
Georgetown  v.  Gearv,  5  Peters.  99;  Clark  v. 
Hunt,  3  J.  J.  Marsh."  560;  Young  v.  Hoi)kins, 
6  Monroe,  22;  Watson  v.  Stockett,  6  Harr. 
&  J.  435;  Roberts  v.  Salisbury,  3  (iill  &  J. 
425;  McNeil  v.  Magee,  5  Mason,  244;  I'iei^ 
son  V.  Catlin,  3  V^t.  272;  Dunham  v.  .Jack- 
son, 6  Wend.  72 ;  Turner  v.  Holman,  5 
Monroe,  410;  Hutchinson  t'.  Sinclair,  7  Mon- 
roe, 294;  Drurv  v.  Connor,  0  Harr.  &  J. 
288;  Wilkins  t\  Woodlin,  5  Munf.  183;  Love 
V.  Braxton,  5  Call,  527;  Vance  v.  Vance,  5 
Monroe,  523;  Cunningham  v.  P'reeboru.  3 
Paige,  557;  Estep  v.  Watkins,  1  Bland,  488. 
The  answer  that  denies,  may  contain  the  cir- 
cumstances to  corroborate  the  plaintiff's 
proof,  so  as  to  overcome  itself,  when  taken 
in  connection  with  that  proof.  Pierson  v. 
Catlin,  3  Vt.  272;  Maury  v.  Lewis.  10  Yerger, 
115;  Sayre  v.  Fredericks,  1  C.  E.  Green  (N. 
J.),  205.  Circumstances  alone,  in  the  ab- 
sence of  a  positive  witness,  may  be  sufficient 
to  overcome  the  denial  of  the  answer,  even 
of  a  person  who  answers  on  his  own  knowl- 
edge. Long  V.  White,  5  .1.  J.  Marsh.  238; 
Robinson  y.  Stewart,  10  N.  Y.  18:1;  Robinson 
V.  Hardin,  26  Geo.  344;  Roberts  v.  Kdly.  2  P. 
&  H.  390;  see  also  Sturtevant  ».  Waterbury, 

I  Edw.  442;  Brown  v.  Brown,  10  Y'erger,  84; 
Dunham  v.  Gates.  1  Hoff.  Ch.  188;  Cunning- 
ham V.  Freeborn,  3  Paige.  564;  S.  C.  on  api>eal, 

II  Wend.  251;  Gould  r.  Williamson.  21  Maii.c, 
276;  Pre.schbaker  v.  Freenuiu,  32  III.  475. 

[The  credit  due  to  an  an-^wer  in  Chancery 
is  no  greater  than  that  which  is  due  to  the 
deposition  of  a  witness,  ami,  therefore,  if  that 
which  is  in  favur  of  respondent  be  unreason- 
able in  itself,  or  be  disproved  bv  other  wit- 
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mont,  which  the  defendant  denied  b}-  his  answer,  but  the  agreement 
was  proved  by  one  witness,  and  there  was  also  evidence  to  prove 
the  defendant's  confession  of  it,  besides  other  corroborative  circum- 
stances, a  decree  was  made.^  So,  where  a  defendant  had  denied  notice 
of  a  previous  mortgage,  which,  however,  was  proved  by  a  single  wit- 
ness, and  it  was  also  proved,  bj'  other  evidence,  that  upon  an  applica- 
tion being  made  to  the  defendant  on  behalf  of  the  previous  mortgagee 
for  an  account,  he  observed  :  "•  You  have  no  right,  for  your  mortgage  is 
not  registered,"  Lord  Redesdale  held,  that  the  testimony  of  the  witness, 
who  proved  the  notice  directl}^  was  confirmed  bj'  that  observation, 
which  showed  that  the  defendant  had  investigated  the  subject,  and 
relied  on  the  neglect  to  register  the  mortgage.^ 

Upon  the  same  jDrinciple,  where  a  parol  agreement,  with  part-per- 
formance, is  insisted  upon  in  a  bill,  and  tlie  agreement  is  denied  by  the 
answer,  3-et,  if  it  is  proved  by  one  witness,  and  suppoi'ted  by  circum- 
stances of  part-performance,  such  as  delivery  of  possession,  the  specific 
performance  of  the  agreement  has  been  decreed.^  In  such  cases,  how- 
ever, if  the  defendant,  by  his  answer,  denies  the  agreement  set  up  by 
the  bill,  and  his  denial  is  confirmed  by  circumstances,  the  Court  will  not 
decree  a  specific  performance,  although  the  case  made  by  the  bill  is 
corroborated  by  one  witness.*  And  where  a  particular  agreement  by 
parol,  namely,  an  agreement  to  grant  a  lease  for  three  lives,  was  stated 
in  the  bill,  and  proved  by  one  witness,  and  confirmed  by  acts  of  pai't- 
performance,  but  the  answer  admitted  an  agreement  for  one  life  only, 
and  was  supported  by  the  testimony  of  one  witness,  the  Court  refused 
to  decree  for  the  plaintiff:  the  evidence  of  part-performance  being 
equally  applicable  to  either  agreement.^ 

Sometimes,  the  Court  gave  the  defendant  an  opportunity^  of  trj-ing 
the  case  at  Law,   when  the  plaintiff's  case  was  supported  by 
*848     *  the  evidence  of  only  one  witness  and  corroborating  circum- 
stances ;  ^  and  sometimes  the  Court  directed  the  answer  of  the 
defendant  to  he  read  as  evidence.^     As  the  practice  of  directing  an 

nesses,  or  be  inconsistent  with  other  facts  in  2  Ibbottson  v.  Rhodes,  vbi  sup.     The  an- 

the  cause,  it  may  be  rejected,  althoui^h  there  swer  cannot  be  read  unless  an  order  is  made 

may  not  be  two  witnesses  contradicting  the  to  that  effect.     Blaclv  i'.  Lamb,  1  Beaslev  (N. 

respondent.     Brown  v.  Brown,  10  Yerg.  84.]  J.),  108;  Gresley  Eq.  Ev.  227;  see  Rule  33 

i  Only  V.  Walker,  3  Atk.  407,  408.  of  the  Rules  of  Practice  in  Chancery  in  Jlas- 

2  Biddulph  V.  St.  John,  2  Sch.  &  Lef.  sachusetts;  Gamble  v.  .Johnson,  9  Missou. 
532  605;  Kinsey  v.  Grimes,  7  Blackf.  290.     [See, 

3  Morphett  v.  Jones,  1  Swanst.  172. 182.  as  to  the  eiffect  of  the  answer,  Richmond  v. 

4  Pilling  V.  Armitage,  12  Ves.  78,  79;  Richmond,  10  Yerg.  343.]  In  Marston  v. 
Money  r.  Jordan,  2  De  G.,  M.  &  G.  318;  Brackett,  9  N.  H.  350,  the  Court  remarked 
S.  C.  nam.  Jordan  v.  Money.  5  H.  L.  Ca.  that  "the  manner  of  proceeding  to  the  trial 
185;    [Glass  r.  Hulbert,  102  Mass.  28.]  of  issues  from  Chancery  is  under  the  control 

5  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1,  7.  of  the  Court.     Orders  ma}'  be  made  respect- 
1  East  India  Company  v.  Donald,  9  Ves.       ing  the  admission  of  testimony,  and  an  order 

275,  283,  284  ;    Ibbottson  v.   Rhodes,  1   Eq.  may  be  made  for  the  examination  of  one  or 

Ca.   Ab.  22J,   pi.  13;  2  Vern.  554;  Pember  both  of  the  parties ;  but  this  may  be  refused. 

V.   Mathers,    1    Bro.    C.    C    52 ;    Savage   v.  If  the   party,   after   the  evidence   has   been 

Brocksopp,   18  Ves.    335-337;   post,  '■'Trial  taken  for  the  hearing,  moves  for  a  trial  by 

of  Questions  of  Fact ;  "  Lancaster  v.  Ward,  the  jury,  we  are  of  opinion  the  case  should  be 

Overton,  430  ;  Smith  j;.  Betty,  11  Graft.  (Va.)  tried  there   u))on   the   same  evidence   upon 

752.  which  it  would  have  been  tried  had  it  taken 
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issue,  in  a  case  of  this  dcscriiition,  was  intended  solely  for  the  sati.sfuc- 
tion  of  the  defendant,  it  was  b}-  no  means  compulsory  upon  the  defend- 
ant to  take  one  ;  and  if  the  defendant  deelined  an  issue,  the  Court  itself 
was  bound  to  give  judgment  ui)on  tlie  question  whethiir  the  eireuin- 
stances  outweiglied  tlie  elfeet  of  the  rule,  so  as  to  authorize  a  decree 
against  the  denial  in  the  answer. 

It  must  be  remembered,  that  the  parties  to  a  cause  can  now  be  wit- 
nesses on  their  own  behalf;^  so  that  such  questions  as  wc;  have  just 
been  considering,  are  of  very  rare  occurrence,  in  modern  practiei-. 

II.  Admissions  by  agreement  between  tlie  parties  are  tliose  wliieh, 
for  the  sake  of  saving  expense  or  preventing  delay,  the  parties,  or  their 
solicitors,  agree  upon  between  themselves.* 

With  respect  to  admissions  of  this  description,  as  they  must  depend 
entirely  upon  the  circumstances  of  each  case,  little  can  now  be  said 
respecting  them  beyond  drawing  to  the  practitioner's  notice  tlie  neces- 
sity there  exists  that  they  should  be  clear  and  distinct.  In  general, 
they  ought  to  be  in  writing  and  signed  either  by  the  parties  or  their 
solicitors  ;  and  the  signature  of  the  solicitor  employed  b}'  the  party  is 
considered  sufficient  to  bind  his  principal ;  the  Court  inferring  that  he 
had  authority  for  that  purpose.^  It  does  not,  however,  appear  to  be 
necessary  that  an  agreement  to  admit  a  particular  fact  should  be  in 
writing ;  and  where,  at  Law,  the  plaintiff's  attorney  swore  that  he  had 
proposed  that  the  defendant  should  acknowledge  a  warrant  of  attorney, 
so  as  to  enable  the  deponent,  if  it  should  become  necessary,  to  enter 
up  judgment  thereon,  and  that  the  defendant  had  accepted  his  offer, 
it  was  considered  well  proved  that  the  defendant  had  agreed  to 
acknowledge  *  the  instrument  for  all  purposes,  and  that  the  *849 
plaintiff  was  •  at  liberty  to  act  upon  the  instrument  without  the 
necessity  of  producing  the  subscribing  witness.-' 

It  is  to  be  remarked,  that  although  the  Courts  are  disposed  to  give 
every  encouragement  to  the  practice  of  parties  or  their  solicitors  agree- 
ing upon  admissions  among  themselves,  they  will  not  sanction  an 
agreement  for  an  admission  by  which  any  of  the  known  principles  of 
Law  are  evaded ;  and,  therefore,  where  a  husband  was  willing  that  his 
wife  should  be  examined  as  a  witness,  in  an  action  against  him  for  a 
malicious  prosecution.  Lord  Hardwieke  refused  to  allow  her  exami- 
nation :  because  it  was  against  the  policy  of  the  law  to  allow  a  woman 
to  be  a  witness,  either  for  or  against  her  husband.^  Upon  the  same 
principle,  where  the  law  requires  an  instrument  to  be  stamped,   the 

the  usual  course  of  cases  in  Chancery,  and  Kaine,  2  Bos.  &  P.  85.     For  fonn  of  adiuis- 

been   examined   bv  the   Court;    unless   the  sion,  ."see  Vol.  III. 

Court,    upon   cause   shown,   make   an   order  1  Marshal]  v.  Cliff,  4  Camp.  N.  P.   1:33; 

permitting  further  evidence  to  be  introduced.  but   it   may    be  doubted   whether   it   is    not 

Anyothercourse  would  lead  to  great  abuse,"  necessary,  in  Chancery,  that  all  aduiissions 

&,..  should  be  in  writing,  see  Ord.  III.  11. 

3  See  14  &  15  Vic.  c.  99,  §  2  "^  Harkcr  v.  Dixie,  Hep.  t.  Hardwieke,  264. 

4  Gresley  Eq.  Ev.  (Am.  ed.)  38  e.t  seq.  As  to  the  present  law,  with   regard  to  Lus- 
6  Young  u.  Wright,  1  Camp.    N.  P.  139;  band  and  wife  giving  evidence  for  or  against 

Gainsford  r.   Gammer,   2  id.    9;    Laing  v.       each  other,  see  16  &  17  Vic.  c.  83. 
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Court  will  not  give  effect  to  an  agTcement  between  the  solicitors  to 
waive  the  objection  arising  from  its  not  being  stamped.^ 

To  save  expense,  it  has  been  recently  enacted,  that  where  all  the 
parties  to  a  suit  are  competent  to  make  admissions,  any  part}'  may  call 
on  an}'  other,  by  notice,  to  admit  any  document,  sa\Tlng  aU  just 
exceptions.* 

All  written  admissions  of  evidence,  whereon  any  order  is  founded, 
must  be  indorsed  hy  the  Registrar,^  and  be  then  filed  at  the  Report 
Office,®  and  a  note  thereof  made  on  the  order,  by  the  Clerk  of  Re- 
ports.'' 

Section  II. — T/ie    Onus  Probandi. 


Having  ascertained  what  matters  are  to  be  considered  as  admitted 
between  the  parties,  either  by  the  pleadings  or  b}'  agreement,  the  next 
step  is  to  consider  what  proofs  are  to  be  adduced  in  support  of  those 
points  which  are  not  so  admitted.® 

In  considering  the  question  of:  what  matters  are  to  be  proved  in  a 

cause,   the  first  point  to  be  ascertained  is,  upon    whom  the  burden 

of  the  proof  lies?     And  here  it  may  be  laid  down,  as  a  general 

*850     *proposition,  that  the  point  in  issue  is  to  be  proved  by  the  party 

who  asserts  the  affirmative,  according  to  the  maxim  of  the  Civil 

Law  :  '•'' Ei  incumbit  probatio  qui  dicit^  non  qui  neyat."  -^     This  rule  is  com- 


8  Owen  V.  Thomas,  3  M.  &  K.  353,  357; 
[Nixon  V.  Albion  Mar.  Ins.  Co.,  L.  R.  2  Ex. 
438;]  see,  however,  Orange  v.  Pickford,  and 
Thompson  v.  Webster,  cited  Seton,  16;  see 
also  pout,  p.  880,  and  Chap.  XXV.,  Hearing 
Causes. 

4  21  &  22  Vic.  c.  27,  §  7;  see  post,  p. 
879. 

5  Reg.  Regul.  15  March,  1860,  r.  23. 
For  form  of  entering  admissions,  see  Seton, 24. 

6  Ord.  I.  44. 

7  Ord.  XXIII.  23. 

8  The  rules  of  evidence  are  the  same  in 
Courts  of  Equity  as  in  Courts  of  Law,  Mor- 
rison 1!.  Hart,  2  Bibb,  5 ;  Lema^ter  v.  Burck- 
hart,  2  Bibb,  28;  Dwight  v.  Toraerov,  17 
Mass.  303;  Reed  v.  Clark,  4  Monroe,  20; 
Stevens  v.  Cooper,  1  John.  Ch.  425;  Bangh  v. 
Ranisev,  4  Monroe,  137  ;  Eveleth  v.  Wilson, 
15  Mas's.  109. 

1  On  this  subject,  see  the  following  works 
on  evidence:  1  Phillips,  552;  Taylor,  §  337 
et  seq. ;  Best,  §  271 ;  Gresley,  388 ;  Starkie,  586  ; 
Powell,  180.  This  is  a  rule  of  convenience, 
adoi)ted,  not  because  it  is  impossible  to 
prove  a  negative,  but  because  a  negative 
does  not  admit  of  the  direct  and  simple  proof 
of  which  the  affirmative  is  capable.  1  Greenl. 
Ev.  §  74:  Dranquct  v.  Prudlummie,  3  La.  83, 
86;  1  Phil.  Ev.  194-200;  2  Phil.  Ev.  (Cowen 
&  Hill's  notes,  ed.  18:!9)  475  et  seq. ;  Phelps 
V.  Hartwell,  1  Mass.  71;  Blaney  i;.  Sargeant, 
1  Mass.  335;  Loriiig  v.  Steininan,  1  Met.  204, 
211;  Phillips  v.  lord,  9  Pick.  39.  Regard  is 
to  be  had  in  this  matter  to  the  substance  of 
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the  issue  rather  than  to  the  form  of  it;  for  in 
many  cases  the  party,  by  making  a  slight 
change  in  his  pleading,  may  give  the  is.sue  a 
negative  or  affinnative  form,  at  his  pleasure. 
1  Greenl.  Ev.  §  74.  To  this  general  rule, 
that  the  burden  of  proof  is  on  the  party 
holding  the  affirmative,  there  are  some  ex- 
ceptions. 1  Greenl.  Ev.  §  78.  One  class  of 
these  exceptions  will  be  found  to  include 
those  cases  in  which  the  party  grounds  his 
right  of  action  upon  a  negative  allegation, 
and  where  of  course  the  establishment  of  this 
negative  is  an  essential  element  of  his  case. 
1  Greenl.  Ev.  §  78 ;  Lane  v.  Crombie,  12  Pick. 
177;  Kerr  v.  Freeman,  33  Miss.  292.  So 
where  the  negative  allegation  involves  a 
charge  of  criminal  neglect  of  duty,  whether 
official  or  otherwise;  or  fraud;  or  the  wrong- 
ful violation  of  actual  lawful  possession  of 
property,  the  party  making  the  allegation 
must  prove  it.  1  Greenl.  Ev.  §  80.  There  is 
no  difference  in  respect  to  the  burden  of 
proof,  between  proceedings  at  Law  and  in 
Equity ;  in  both  the  party  maintaining  the 
affirmative  of  the  issue  has  it  cast  upon  him. 
Pusey  r.  Wright,  31  Penn.  St.  387.  [Upon 
the  party  alleging  an  alteration  in  a  deed 
rests  the  burden  of  proving  the  alteration. 
Putnam  v.  Clark,  29  N.  J.  Eq.  412.  And 
upon  him  who  claims  under  an  agreement  in 
writing  rests  the  burden  of  proving  its  ex- 
ecution and  contents,  although  lost.  Swaine 
V.  Maryott,  28  N.  J.  Eq.  589.  So,  upon  him, 
who  has  signed  a  joint  and  several  note, 
rests  the  burden  of  proving  that  he  signed 
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moil  as  well  to  Courts  of  Equity  as  to  Courts  of  L:uv  :  aiul  iiccordiiij^ly, 
when  a  defendant  insists  upon  a  purchase  for  a  vahiuWe  consideration, 
without  notice,  the  fact  of  the  defendant,  or  those  under  whom  he 
claims,  having  had  notice  of  the  plaintiff's  title,  must  be  proved  l.y  tlie 
plaintiff.2  So  where  a  feme  covert,  having  a  8ei)arate  property,  liad 
joined  with  her  husband  in  a  security  for  money  which  it  was  the  object 
of  the  bill  to  recover  from  her  (her  husband  being  dead) ,  and  the 
defendant,  by  her  answer,  admitted  that  she  had  signed  the  security, 
but  alleged  that  she  had  done  so,  not  of  her  own  free-will,  but  under 
the  influence  of  her  husliand.  Sir  John  Leach  M.  R.  held,  that  it  hiy 
upon  the  wife  to  repel  the  effect  of  her  signature,  by  evidence  of  undue; 
influence,  and  not  upon  the  plaintiff  to  prove  a  negative.^ 

In  general,  it  may  be  taken  for  granted,  that  wherever  a,  prima  facie 
right  is  proved,  or  admitted  by  the  pleadings,  the  onus  probandi  is 
always  upon  the  person  calling  such  right  in  question.*  And  here  it 
ma}'  be  observed,  that  a  Court  will  always  treat  a  deed  or  instrument 
as  being  the  thing  which  it  purports  to  be,  unless  the  contrary  is  shown  ; 
and,  therefore,  it  is  incumbent  upon  the  party  impeaching  it,  to  show 
that  the  deed  or  instrument  in  question  is  not  what  it  purports  to  be  ;  ^ 
thus,  where  a  bond,  which  was  upon  the  face  of  it  a  simple  mone}- 
bond,  was  impeached  as  being  intended  merely  as  an  indemnity  bond, 
it  was  held,  that  the  burden  of  proving  it  to  be  an  indemnity 
bond,  la}'  on  the  party  *  impeaching  it.^  So,  if  a  party  claims  *8ol 
two  legacies  under  two  different  instruments,  the  burden  of  show- 
ing that  he  is  only  entitled  to  one,  wiU  lie  upon  the  person  attempting 
to  make  out  that  proposition  :  for  the  Court  will  assume  that  the  testator 
having  given  the  two  legacies  by  different  documents,  meant  to  do  so, 
till  the  contrary  is  established.'^ 

Indeed,  in  all  cases  where  the  presumj^tion  of  Law  is  in  favor  of  a 
party,  it  will  be  incumbent  on  the  other  party  to  disprove  it :  though  in 
so  doing  he  may  have  to  prove  a  negative,^  therefore,  where  the  ques- 

only  as   surety.      Coleman  v.   Nonnan,  10  case.     See  also  Winff  v.  Aujn'ave,  8  H.  L. 

Heisk.  590.]    "A  party  in  Equity,  pleading  Cas.  182:  Newell  v.  Nichols,  19  N.  Y.  Sup. 

matter  in  avoidance,  takes  upon  liimself  tiie  Crt.  604.] 

burden  of  proof  of  the   matter  so   pleaded.  2  Eyre   v.    Dolphin,    2   Ball   &  B.    303; 

Peck  V.  Hunter,  7  Ind.  295.  Saunders  v.  Leslie,  ib.  515;  ante,  p.  G!)8. 

[The  party  setting  up  that  the  considera-  '  '^  Field  v.  Sowle,  4  Kuss.  112. 

tion  of  a  mortgage  arose  out  of  an  illegal  ^  Banbury  Peerage,  1  S.  i&.  S.  153,  155. 

contract  has  the  burden  of  proof  upon  him.  ^  [Vreelaud  v.    Bramhall,    1    Stew.  Eq. 

Feldman  v.   Gamble,   11   C.  E.   Green,   494.  85.1 

After  fraud  is  proved,  the  burden  is  on   the  i  Nicol  v.  Vaughan,  6  Bligh,  N.  R.  104;  1 

other  party,  who  relies   on  laches,  to  show  CI.  &  F   49. 

when   a   knowledge   of    the   truth    was    ac-  2  [^o  j,..  Pain,  4   ITare,  216;    Ilooley  p. 

quired.     Lindsay  Petroleum  Co.  v.  Hurd,  L.  Hatton,  2  Dick.  461.    Where  two  legacies  are 

R.  5  P.  C.  221.     Those  who  found  a  right  given  to  the  same  legatee,  by  the  same  instru- 

upon  a  person  having  survived  a  particular  ment,  the  presumption  is  the  other  way.     Ib. 

period,  as  the  date  of  the  death  of  a  testator,  462. 

must    establish  that    fact    atiirmatively   by  3  Whenever  there  is  a  presumntion  that  a 

evidence,  and  this  althougli  he  may  have  been  fact  exists,  he  who  makes  an  allegation  to 

heard  from  only  shortlv  before  that  period.  the  contrary  must  prove  it.     Iligilon  r.  Ilig- 

Jnre  Phere's  Trusts,   L.  K.  5  Ch.  Ap.   139;  don,  6  J.  . I' Marsh.  51.     Deeds  are  presumei' 

Vn  re  Lewes's  Trusts,  L.  R.  11  Eq.  236.     See  to  be  delivered  on  the  d.ay  of  their  date.     \n 

Robinson  v.  Gallier,  2  Woods,  178,  and  the  allegation  of  anotiier  day  must  be  proved- 

very  able  argument  of  Mr.  Spofford  in  that  Ibid. 
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tion  turns  on  the  legitimac}^  of  a  child,  if  a  legal  marriage  is  proved, 
the  legitimac}'  is  presumed,  and  the  part^'  asserting  the  illegitimacy 
ought  to  prove  it,*  for  the  presumption  of  Law  is,  that  a  child  born  of  a 
man-ied  woman  whose  husband  is  within  the  four  seas,  is  legitimate, 
unless  there  is  irresistible  evidence  against  the  possibilit}'  of  sexual 
intercourse  having  taken  place.* 

It  is  important,  in  this  place,  to  notice,  that  in  cases  where  it  is 
sought  to  impeach  a  will,  or  other  instrument,  on  the  ground  of  insan- 
ity, the  rule  as  to  the  07ius  probandi  is  :  that  "  where  a  party  has  ever 
been  subject  to  a  commission,  or  to  any  restraint  permitted  b}'  Law, 
even  a  domestic  restraint,  clearly  and  plainly  imposed  upon  him  in  con- 
sequence of  undisputed  insanity,  the  proof,  showing  sanit}-,  is  thrown 
upon  him.®  On  the  other  hand,  where  insanit}-  has  not  been  imputed 
by  relations  or  friends,  or  even  by  common  fame,  the  proof  of  insanity, 

which  does  not  appear  to  have  ever  existed,  is  thrown  upon  the 
*852     other  side  : ''  which  is  not  to  be  *  made  out  by  rambling  through 

the  whole  life  of  the  party,  but  must  be  applied  to  the  particular 
date  of  the  transaction.^ 

It  has  also  been  held,  that  where  general  lunacy  has  been  established, 
and  a  party  insists  upon  an  act  done  during  a  lucid  interval,  the  proof 
is  thrown  upon  the  party  alleging  the  lucid  interval ;  and  that,  in  order 
to  estabhsh  such  an  interval,  he  must  prove  not  merely  a  cessation  of 


*  1  Phil,  on  Evid.  197;  I  Greenl.  Ev. 
§  81.  So  where  infancy  is  alleged.  JbuL 
So  in  case  a  party  once  proved  to  be  living  is 
alleged  to  be  dead,  the  presumption  of  life 
not  vet  being  worn  out  by  lapse  of  time ;  the 
burden  of  proof  is  on  the  party  making  the 
allegation,  notwithstanding  its  negative  char- 

5  Head  v'.  Head,  1  S.  &  S.  150 ;  T.  &  R. 
138;  see  also  Bury  v.  Phillpot,  2  M.  &  K. 
349,  352;  Hargrave  v.  Hargrave,  9  Beav. 
652;  10  Jur.  957;  Plowes  v.  Bossev,  2  Dr.  & 
S.  145;  8  Jur.  N.  S.  352,  V.  C.  K".;  Atchley 
V.  Sprigg,  10  Jur.  N.  S.  144,  V.  C.  K.  As 
to  other  instances  of  presumptions  of  law,  see 
the  following  works  on  evidence :  1  Phillips, 
467  tt  seq. ;  Taylor,  §  61  et  xeq. ;  Best,  §  305 
€t  seq. ;  Gresley,  473;  Powell,  47. 

6  Where  one  is  under  guardianship  as  non 
compos,  the  presumption  is  that  he  is  incap- 
able of  making  a  will.  Breed  v.  Pratt,  18 
I'ick.  115.  Yet  this  does  not  prevent  his 
making  a  will  if  his  mind  is  actually  sound. 
JOid. ;  Stone  v.  Damon,  12  Mass.  488;  2 
Greenl.  Ev.  §  690  ;  Crowningshield  v.  Crown- 
ingshield,  2  Gray,  531;  see  Stewart  v.  Lis- 
penard,  2G  Wend.  255.  The  commission  of 
suicide  bv  the  testator  is  not  conclusive  evi- 
dence of  insanitv.  Brooks  v.  Barrett,  7  Pick. 
94;  Duffield  v.  kobeson,  2  Harriiig.  583;  see 
2  Greenl.  Ev.  §§  689,  690. 

"  See  2  Greenl.  Ev.  §§  G89,  090;  Phelps  v. 
Hartwell,  1  Mass.  71;  Hubbard  v.  Hubbard, 
6  Mass.  397;   Breed  ?;.  Pratt,  18  Pick.  115; 


Rogers  v.  Thomas,  1  B.  Jfonroe,  394:  Jlorse 
V.  Slason,  13  Vt.  296;  Jackson  v.  King,  4 
Cowen,  207;  Stevens  v.  Van  Cleve,  4  Wash. 
C.  C.  262;  Burton  v.  Scott,  3  Rand.  399; 
Jackson  v.  Van  Dusen,  5  John.  144;  Hoge  v. 
Fisher,  1  Peters  C.  C.  103;  Pettes  v.  Bing 
ham.  10  N.  H.  514;  Gorrish  v.  Mason,  22 
Maine,  438;  Brooks  r.  Barrett,  7  Pick.  94,  99; 
Commonwealth  r.  Eddy,  7  Gray.  583;  Baxter 
V.  Abbott,  7  Gray,  71."  Under'the  statutes  of 
Massachusetts,  it  has  been  held  that  the  bur- 
den of  proving  the  sanity  of  the  testator  is 
upon  him  who  offers  the  will  for  probate. 
Crowningshield  v.  Crowningshield,  2  Gray, 
524;  seeConistock  v.  Hadlyme,  8  Conn.  261. 
But  in  the  absence  of  evidence  to  the  con- 
trary, the  legal  presumption  is  in  favor  of 
the  sanity  of  the  testator.  Baxter  v.  Abbott, 
7  Gray,  71.  [The  presumption  is  always  in 
favor  of  sanity,  and  insanity  cannot  be 
presumed  from  the  mere  fact  of  suicide. 
Weed  V.  Mutual  Benefit  Life  Ins.  Co..  70 
N.  Y.  561.  See  Anderson  v.  Cramer,  1]  W. 
Va.  502;  Mayo  r.  .lones,  78  N.  C.  402.]  If 
it  is  alleged  "that  the  testator  had  no  knowl- 
edge of  the  contents  of  the  will  he  has  exe- 
cuted, or  that  he  was  induced  to  execute  it 
by  misrepresentation,  the  burden  of  proof  is 
on  tliose  who  object  to  tiie  will.  Pettes  v. 
Bingham,  10  N.  il.  514. 

1  White  r.  Wilson,  13  Ves.  87,  88:  and 
see  the  Attornev-Genera!  v.  Panither,  3  Bro. 
C.  C.  441,  443;"  Jacobs  v.  Richards,  18  Beav. 
300;  18  Jur.  .527. 
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violent  s3'mptoms,  but  a  restoration  of  mind  to  tlie  party,  sufllcicnt  to 
enable  him  to  judge  soundly  of  the  act.'^ 

It  maj'  also  be  stated,  generall}-,  that  whenever  a  person  ol)tains  by 
voluntary  donation  a  benefit  from  another,  the  07uis  pruhandi  is  upon 
the  former,  if  the  transaction  be  {questioned,  to  provi;  tliat  the  transac- 
tion was  righteous,'^  and  that  the  donor  voluntarily  and  dc-lilierately 
did  the  act,  knowing  its  nature  and  effect.  IMoreover,  where  the  rela- 
tion of  the  parties  is  such  tliat  undue  influence  might  have  been  used, 
the  onus  proband!^  to  show  that  such  influence  was  not  exerted,  is  upon 
the  person  receiving  the  benefit.* 


Section  III.  —  Confined  to  Matters  in  Issue. 

It  is  a  fundamental  maxim,  both  in  this  Court  and  in  Courts  of  Law, 
that  no  proof  can  be  admitted  of  an}'  matter  wliich  is  not  noticed 
in  the  pleadings.^  This  maxim  has  been  adopted,  in  *  order  to  *853 
obviate  the  great  inconvenience  to  which  parties  would  be  ex- 
posed, if  they  were  liable  to  be  affected  bj  evidence  at  the  hearing,  of 
the  intention  to  produce  which  they  had  received  no  notice.  In  a 
former  part  of  this  Treatise,  the  operation  of  this  rule,  in  requiring  the 
introduction  into  a  bill  of  CA^er^'  fact  which  the  plaintiff  intends  to  prove, 
has  been  pointed  out.^  It  has  also  been  shown,  that  the  same  rule  ap- 
plies to  answers,  and  that  a  defendant  who  has  put  in  an  answer,  can- 
not in  strictness  avail  himself  of  any  matter  in  his  defence  which  is  not 

2  Hall  V.  Warren,  9  Ves.  005,  611;  Clark  dard,  2  Story,  2G7;   James  v.  :M"Kc'inon,  C 

V.  Fisher,  1  Paige,   171;   Ilallev  i^-  Webster,  John.  543;  Lyon  i-.  Tallmadge,  14  John.  501; 

21  Maine,  461;    Bovd  w.  EIjVj'S  Watts,  66;  Barque  ("hiisan,  2  Story,  456;  Barrett  r.  Sar- 

Jackson  v.  Van   Di'isen,   5  J'ohn.    144,    159;  fjeaiit,   18  Vt.  365;    Pinson  v.  Williams,  23 

Goble  r.  Grant,  2  Green  Ch.  029;  Wiiitenach  Jliss.  04;    Kidd  v.   Manley,   28   Miss.    150; 

■».  Strvker,  1  Green  Ch.  8;  Duffield  i;.  Robe-  Sur^et  v.  Byers,   1  Hemp.   715;    Craige   v. 

son,  2'Haning.  375;  Harden  i'.  Havs,  9  Barr.  Craige,  6  Ired.  Eq.  191;   .Moorcs  r.  Moores, 

151;  Jencks  v.  Probate  Court,  2  R.  I.  255.  1  C.  E.  Green,  275;    Chandler  v.  Ilerrick,  3 

The  rule  does  not  applv  to  a  case  of  insanity  Stockt.  497;    Burnham  v.  Dalling,  3  C.  E. 

cau.sed  by  violent  disease.     Hix  v.  Whitte-  Green,  134.    Proofs  taken  in  a  tause  must  be 

more,  4  Met.  545;  Townshend  v.  Townshend,  pertinent  to  the  issue  in  that  cause,  secundum 

7  Gill    10.  alhf/'tta.      Underbill    v.    Van    Cortlandt,    2 

8  (lloolie  V.  Lamotte,  15  Beav.  234.  John.  Ch.  339;  Parsons  v.  Ileston,  3  Stockt. 

4  Hoghton  V.  Hoghton,  i6.-278;  Nottidge  •  155.  Evidence  relative  to  matters  not  stated 
V.  Prince,  2  Giff.  246;  0  Jur.  N.  S.  1066;  in  the  pleadings,  nor  fairly  witliiii  their  gen- 
Walker  V.  Sniilh,  29  Beav.  394.  [See  Lvon  -eral  allegations,  is  impertinent,  and  cannot 
V.  Home,  L.  R.  0  Eq.  655,  where  the  relation  be  made  the  foundation  of  a  decree.  Van- 
was  that  of  spiritual  medium  and  follower.  sciver  v.  Bryan.  2  Beasley,  434;  an<l  seethe 
See,  also,  where  one  of  the  parties  labors  un-  following  works  on  evidence :  Taylor,  §  239 
der  some  inequalitv  of  condition:  Kempson  et  seq. ;  Best,  §  253  et  seq. ;  Gresley,  230; 
«.  Ashbee,  L.  R.  10  Ch.  App.  19;  Baker  I'.  Powell,  220.  .,  ,  ^  . 
Bradlev,  7  De  G.  M.  &  G.  621 ;  Connellv  v.  [A  decree  entirely  cutside  of  the  issue 
Fisher,"  3  Tenn.  Ch.  382;  or  there  i.s  a  fidu-  raised  in  the  record  is  coram  non  jitdice,  and 
ciarv  relation  between  the  parties:  Malone  will  be  so  adjudged,  even  when  assaile.l  in  a 
t).  I^ellev,  54  Ala.  532;  Leighton  v.  Orr,  44  collateral  i)roceeding.  Mundav  e.  \ail,  5 
Iowa   079  1  Vroom,  418;  Windsor  v.  Mc\eigh,  93  U.  a. 

s'whaievw.  Norton,  1  Vern.  484;  Gordon  283;    Uillard  r.   Harris.  2   Tenn.   Ch.    190; 

V   Gordon    3  Swiinst.  472;  Clarke  f.  Turton,  Mayo  r.  Harding.  3  'IVnn.  Ch.  237;  I-.asley 

11  Ves.  240;  Williams  v.  Llewellvn,  2  Y.  &  v.  Tarkington,  5  Ba.xt.  592.     See  also  Marsh 

J.  08;  Hall  v.  i\Ialtbv,  6  Pri.  240,  259;  Powys  v.  Mitchell,  11  C.  E.  Oreen,  499.] 

V.  Manstield,  G  Sim'.  565;  Langdon  v.  God-  i  Ante,  p.  320. 
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stated  in  Ms  answer,  altliough  it  appears  in  his  evidence.^  In  certain 
eases,  however,  evidence  of  particular  facts  may  be  given  under  general 
allegations,  and,  in  such  cases,  therefore,  it  is  not  necessary  that  the 
particular  facts  intended  to  be  proved  should  be  stated  in  the  plead- 
ings.^ The  cases  in  which  this  exception  to  the  general  rule  is  princi- 
pall}'  appUcable,  are  those  where  the  character  of  an  indi^ddual,  or  his 
general  behavior,  or  quality  of  mind  comes  in  question  :  as  where,  for 
example,  it  is  alleged  that  a  man  is  non  compos^  particular  acts  of  mad- 
ness ma}'  be  given  in  evidence,  and  not  general  e\-idence  onlv  that  he  is 
insane.*  So,  also,  where  it  is  alleged  that  a  man  is  addicted  to  drink- 
ing, and  liable  to  be  imposed  upon,  the  evidence  should  be  confined  to 
his  being  a  drunkard,  but  particular  instances  may  be  given. ^  In  like 
manner,  where  the  charge  in  a  bill  was,  that  the  defendant  was  a  lewd 
woman,  eWdence  of  particular  acts  of  incontinence  was  allowed  to  be 
read.®  In  cases  of  this  nature,  however,  it  is  necessar}',  in  order  to 
entitle  the  party  to  read  e\ddence  of  particular  facts,  that  they  should 
point  directl}'  to  the  charge ;  and  therefore,  it  has  been  held,  that  an 
allegation  in  a  bill,  that  a  wife  had  misbehaved  herself,  did  not  imply 
that  she  was  an  adulteress,  and  that  a  deposition  to  prove  her  one 
ought  not  to  be  read.^  And  so,  the  mere  saying  that  a  wife  did  not 
behave  herself  as  a  virtuous  woman,  wiU  not  entitle  her  husband  to 
prove  that  she  has  committed  adultery,  unless  there  is  an  express  charge 
of  the  kind :  ^  for  the  virtue  of  a  woman  does  not  consist  merel}'  in  her 
chastity.^ 

The  question,  how  far  particular  acts  of  misconduct  can  be 
*8o4  given  *  in  evidence  under  a  general  charge  of  misbehavior,  ap- 
pears to  have  been  much  discussed  before  Lord  Talbot,  in 
Wheeler  v.  Trotter :  ^  which  was  the  case  of  a  bill  filed  for  the  specific 
performance  of  an  agreement  to  grant  a  deputation  of  the  office  of 
Registi'ar  of  the  Consistor}'  Court ;  and,  amongst  other  defences  set  up 
by  the  defendant's  answer,  it  was  alleged  that  the  plaintiff  was  not  en- 
titled to  the  assistance  of  the  Court  because  he  had  not  accounted  for 
divers  fees  which  he  had  received  under  a  deputation  authorizing  him 
to  execute  the  office,  and  had  taken  several  fees  which  were  not  due, 
and  concealed  several  instraments  and  writings  belonging  to  the  office. 
Upon  the  defendant's  attempting  to  read  proofs  as  to  the  misbehavior 
alleged  in  such  general  terms  by  his  answer,  it  was  objected,  on  the 

2  Ante,  p.  711;  Smith  v.  Clarke.  12  Ves.  fact.   "Weston  i\  Empire  Assurance  Co.,  L.  R. 

477,  480.     From  the  case  of  the  London  and  6  Eq.  23.1 

Birmingham  Railway  Company  v.  Winter,  •*  Clarke  v.  Periam,  2  Atk.  333,  340. 

C.  &  P.  57,  62,  it  seems,  that  a  fact  brought  5  Ibid. 

to  the  attention  of  the  Court  by  the  evidence,  6  Clarke  v.  Periam,   ubi  svp. ;    and  the 

but  not  stated  upon  the  answer,  will,  under  cases  there  cited. 

some  circumstances,  afford  a  ground  for  in-  T  Ibid. ;   Sidney  r.  Sidney,    3   P.   Wms. 

quiry,  before  a  final  decree.  269,  276:  1  C.  P.  Coop.  t.  Colt.  514,  n. 

3"]\[oores  V.  Moores,  1  C.  E.  Green  (N.  J.),  8  Lord  Donerail  v.  Ladj-  Donerail,  cited  2 

275;  Hewett  v.  Adams,  50  Maine,  271,  276;  Atk.  338. 

Gresley  Eq.  Ev.  161  et  seq.;  Story  Eq.  PI.  »  Per  Lord  Hardwicke,  in  2  Atk.  339. 

§§  28,  252.    [See  where  the  party  has  had  no  l  3  Swanst.  174,  n. 

opportunity  of  answering  as  to  the  particular 
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part  of  tho  plaintiff,  that  the  charges  were  too  general,  as  the  plaintiir 
could  not  lell  what  proof  to  make  against  thejii,  unless  he  examined 
every  particular  fee  he  had  received,  and  also  every  instrument  that 
had  come  to  his  hands ;  and  that  the  defendant  should  have  pointi-d 
out  the  particular  facts  in  his  answer,  so  that  the  plaintiff  might  l»e  en- 
abled to  know  how  to  clear  himself  by  his  proof;  and  llu-  case  wan 
assimilated  to  that  of  an  action  at  Common  Law  Ibr  a  l)n'ach  of  cov- 
enant to  repair,  where,  if  the  defendant  pleads  that  he  lel't  th(^  pn-misi-s 
in  repair,  the  plaintiff  must,  in  his  replication,  show  particularly  what 
part  is  out  of  repair ;  and  to  an  indictment  for  barratry,  which  may  be 
general,  j'et  the  prosecutor  is  always  obliged  to  give  the  defendant  a 
Hst,  upon  oath,  of  the  particular  matters  that  are  intended  to  be  provi-d  : 
but  the  Lord  Chancellor  held,  that  although  the  matters  inti'uded  to  be 
proved  might  have  been  more  precisely'  put  in  issue,  by  enumerating 
the  particular  facts,  j^et,  as  they  were  not  intended  to  charge  the  plaintiff 
with  any  particular  sums  received  more  than  were  accounted  for,  but  to 
show  a  general  misbehavior  of  the  plaintiff  in  his  office,  so  that  a  Court 
of  Equity  should  not  help  him,  he  thought  that,  for  this  purpose,  they 
were  sufflcientl}'  put  in  issue. 

The  cases  in  which  evidence  of  particular  facts  may  be  given  under  a 
general  allegation  or  charge,  are  not  confined  to  cases  in  which  the 
character,  or  quality'  of  mind,  or  general  behavior  of  a  party  comes  in 
issue.  The  same  thing  ma}'  be  done,  where  the  question  of  notice  is. 
raised  in  the  pleadings  b}^  a  general  allegation  or  charge.  Thus,  where 
the  defence  was  a  purchase  for  a  valuable  consideration,  without  notice 
of  a  particular  deed,  but,  in  order  to  meet  that  case  by  anticipation, 
the  bill  had  suggested  that  the  defendant  pretended  that  she  was  a  pur- 
chaser for  a. valuable  consideration,  without  notice,  and  simple- 
charged  the  contrar}^ :  *  the  deposition  of  a  witness,  who  proved  *8o5 
a  conversation  to  have  taken  place  between  himself  and  a  third 
person,  who  was  the  solicitor  of  the  defendant,  and  the  consequent  pro- 
duction of  the  deed,  was  allowed  to  be  read  as  evidence  of  notice.^  In 
such  a  case,  the  question  whether  the  party  has  notice  or  not,  is  a  fact, 
which  should  be  put  in  issue,  but  the  mode  in  which  it  is  to  be  proved 
need  not  be  put  upon  the  record :  for  the  rule  that  no  evidence  will  be 
admitted,  in  support  of  any  facts  but  those  which  are  mentioned  in  the 
pleadings,  requires  that  the  facts  only  intended  to  be  proved  should  be 
put  in  issue,  and  not  the  materials  of  w^hich  the  proof  of  those  facts  is  to 
consist.2  Thus,  in  a  case  of  pedigree,  if  Robert  Stiles  is  alleged  to  be 
the  son  of  John  Stiles,  that  fact  may  be  proved  in  any  mode  which  the 
rules  of  evidence  will  allow,  and  it  is  not  necessary  to  state  that  mode 
upon  the  record. 

It  is  upon  this  principle  that  documentary  evidence,  or  letters  them- 

1  Huehes  v.  Garner,  2  Y.  &  C.  Ex.  328,  2  Blacker  v.  Phepoe,    1   Moll.    354;    see 

335.        ^  Story  Eq.  PI.  §§  28,  252,  263,  265,  o. 
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selves,  are  not  specificall}-  put  in  issue.'  Indeed,  a  part}'  may  prove 
his  case  by  written  or  parol  evidence,  indifferently,  and  is  under  no 
more  restrictions  in  one  case  than  in  another.  It  is  not  necessary  to 
put  ever}'  written  docuniiint  in  issue ;  *  thus,  where  a  bill  charges  an 
agreement  for  the  purpose  of  establishing  a  lien,  the  general  rule  has 
been  laid  down  that  whatever  would  be  evidence  of  the  agreement  at 
Law  is  evidence  in  Equity ;  subject  to  this :  that  if  one  party  should 
ke-ep  back  evidence  which  the  other  might  explain,  and  thereb}'  take  him 
liy  surprise,  the  Court  wUl  give  no  effect  to  such  evidence,  without  iirst 
gi\ing  the  party  to  be  affected  by  it  an  opportunity  of  controverting  it.^ 
Although  letters  and  writings  in  the  hands  of  a  part}'  may  be  proved 
and  used  as  evidence  of  facts,  yet,  if  they  are  intended  to  be  used  as 
admissions  or  confessions  of  facts  by  the  opposite  party,  they  ought  to 
be  mentioned  in  the  pleadings,^  in  order  that  the  party  against  whom 
they  are  intended  to  be  read,  may  have  an  opportunity  to  meet  them  by 
evidence  or  explanation.''  In  M'Afahon  v.  Burchell,^  however.  Lord 
Cottenham  allowed  certain  letters  to  be  used  as  evidence  of  admissions, 
though  not  mentioned  in  the  pleadings  :  observing,  that  "  he  could  not 
go  the  length  of  saying  that  evidence  of  an  admission  was  not  admissi- 
ble, merely  because  it  was  not  put  in  issue." 

This  principle  is  not  confined  to  writings,  but  applies  to  every 
*8o6  *  case  where  the  admission  or  confession  of  a  party  is  to  be  made 
use  of  against  him  ;  thus,  it  has  been  held,  that  e'sddence  of  a 
confession  by  a  party  that  he  was  guilty  of  a  fraud,  could  not  be  read  : 
because  it  was  not  distinctly  put  in  issue. ^  So,  also,  evidence  of  al- 
leged conversations  between  a  witness  and  a  party  to  the  suit,  in  which 
such  party  admitted  that  he  had  defrauded  the  other,  was  rejected : 
because  such  alleged  conversations  had  not  been  noticed  in  the  plead- 
ings.^ "  No  man,"  observes  Sir  Anthony  Hai*t,  "  would  be  safe,  if  he 
could  be  affected  by  such  evidence.  Lord  Talbot  said,  long  ago,  that 
if  you  are  to  oust  a  defendant  for  fraud  alleged  against  him,  and  the 
fraud  is  proved  by  the  acknowledgment  of  the  defendant  that  he  had  no 
right  to  the  matter  in  litigation,  the  plaintiff  must  charge  that,  on  the 
record,  to  give  him  the  opportunity  to  deny  or  explain  and  avoid  it."  ' 

3  Ihid.  <"ott.  475 ;  Langlev  v.  Fisher,  9  Beav.  90, 101 ; 

4  Per  Sir  Anthony  Hart,  in  Fitzgerald  c.  Graham  v.  Oliver,  3  Beav.  124,  129.  But  it 
O'Flaherty,  1  Moll.  350  ;  see  also  Lord  Crans-  has  been  held  in  the  United  States  by  Mr. 
town  V.  Johnston,  3  Ves.  170,  176  ;  Dey  v.  Justice  Story,  upon  full  consideration,  that 
Dunham,  2  John.  Ch.  188;  Pardee  v.  De  the  confessions,  conversations,  and  admis- 
Cola,  7  Paige,  132  ;  Kellogg  v.  Wood,  6  Paige,  sions  of  the  defendant  need  not  be  expressly 
578.            "  charged  in  a  bill  in    Equity,  in  order  to  en- 

5  Malcolm  V.  Scott,  3  Hare,  63;  S.  C  able  the  plaintiff  to  use  them  in  proof  of  facts 
nom   Scott  r.  Malcolm,  8  Jur.  105!).  charged,    and    in    issue   therein.      Smith    w. 

c  Houlditch  V.  Marquis  of  Donegal,  1  Burnliam,  2  Sumner,  612 ;  Jenkins  v.  Eld- 
Moll.  364;  Whitley  v.  Martin,  3  Beav.  226.  redge,  3  Story,  183,  283,  284:  see   Story  Eq. 

7  Blacker  v.  Phepoe.  ubi  sup.  PI.  §  265,  ",  and  note;  Brown  v.  Chambers, 

8  2  Phil.  127,  133;  1  C.  P.  Coop.  t.  Cott.  Haves  Exch.  597;  Malcolm  v.  Scott,  3  Hare, 
475.  39,"  63;  Brandon  v.  Cabiness,   10  Ala.  155; 

1  Hall  y.  Maltbv,  6  Pri.  240;  Mulholland  Bishop  v.  Bishop,  13  Ala.  475;  Camden  & 
V.  Hendrick,  1  Moll.  .359.  Ambov  K.  K.  Co.  v.  Stewart,  4  C.  E.  Green 

2  Farrell  v. ,  1  Moll.  363;  M'Mahon       (N.  J.'),  343,  346,  347. 

c.    Burchell,   2   Phil.  127;  1  C.   P.  Coop.   t.  »  Farrell  v. ,  ubi  sup. 
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It  is  onl}-  when  conversations  arc  to  be  used  us  udniissions,  that  the 
rule  which  requires  them  to  be  stated  on  the  record  applies.  Where 
the  conversation  is  in  itself  the  evidence  of  the  fact,  it  need  not  be 
specially  alluded  to :  as  in  the  case  of  Hnyhes  v.  Gamer,*  where  the 
notice  was  communicated  to  the  defendant  l)y  a  conversation,  wliich 
was  made  use  of  to  prove  the  fa(!t  of  the  conversation  having  taken 
place,  and  not  as  an  admission  by  the  party  that  he  had  received  notice. 

Another  rule  of  evidence,  which  may  be  noticed  in  this  place,  is,  that 
the  substance  of  the  case  made  by  the  pleadings  must  be  proved ;  that 
is,  all  the  facts  alleged  upon  the  pleadings  which  are  necessarj'  to  the 
case  of  the  party  alleging  them,  and  which  arc  not  the  sulyect  of  ad- 
missions, either  in  the  pleadings  or  by  agreement,  must  be  established 
by  evidence.^  In  the  case  of  a  plaintitf,  however,  it  is  sullicicnt  to 
prove  so  much  only  of  the  allegations  in  the  bill  as  are  necessary 
to  entitle  him  to  a  decree.^  Thus,  *  where  the  suit  is  for  an  ac-  *^^u 
count,  all  the  evidence  necessary  to  be  read  at  the  hearing  is 
that  which  proves  the  defendant  to  be  an  accounting  part}-,  and  then 
the  decree  to  account  follows  of  course ;  and  any  evidence  as  to  the 
particular  items  of  an  account,  however  useful  they  may  be  in  a  subse- 
quent stage  of  the  cause,  would  be  irrelevant  at  the  original  hearing.' 
For  this  reason,  where  the  suit  is  against  an  administrator,  or  an  exec- 
utor, all  that  it  is  necessary  to  prove,  on  the  part  of  the  plaintiff,  is, 
that  the  defendant  fills  and  has  acted  in  that  character.  This  point  was 
much  discussed  before  Lord  Gifford  M.  R.  in  Law  v.  Hunter.'^     There 

4  2  Y.  &  C.  Ex.  328,  3.35 ;  Graham  r.  Oliver  the  evidence  that  nothing  is  due  the  plaintiff, 
ubi  sup.  f""  t''*^  fo*"  *"y  t'suse  an  account  oupht  not 

5  See  the  followine  works  on  evidence:  to  be  decreed.  "Campbell  r.  Campbell,  4  Halst. 
Tavlor  ^  173  et  sea.  ;  Best,  §  280  etseq. ;  I'ow-  Ch.  (N.  J.)  743;  see  AVright  v.  McKean,  2 
ell' ]85'e<  A-cf?. ;  1  Phil.  Ev.(Cowcn&  Hill's  ed.  Beasley  (N.  .1.),  2.59.  AVhere  the  evidence 
18-39)  200  et  seq.  and  notes;  1  Greenl.  Ev.  has  been  taken  on  both  sides  before  the  hear- 
5  56  et  seq  ;  Gresley  Eq.  Kv.  (Am.  ed.)  167  et  ing,  without  objection,  it  may  be  used  bv  the 
seq  The  rule  at  Law,  that  the  evidence  must  Court,  so  far  as  may  be  necessary,  :n  giving 
substantially  support  the  plaintiff's  declara-  directions  to  the  Master,  as  to  the  manner  of 
tion  i-^  applicable  to  bills  in  Chancerv.  Moffet  taking  the  account,  and  the  principles  by 
V  c'labeits  1  Scam.  384  ;  Mansv  'v.  Mason,  which  he  should  be  governed  in  taking  it. 
s"  Porter  111-  Shelby  «•  Shelbvli  1  B.  Mon.  The  decree  must  direct  to  what  matters  the 
278  •  Thompson  v.  Thompson,  2B.  Mon.  174;  account  shall  extend,  and  in  decreeing  a  gen- 
Bt-ersv  Botslord.  13  (^onn.  146;  Simplot  i'.  eral  account,  special  directions  will  be  reii- 
Simplot  14  Iowa  (6  'With.),  449;  Chaliin  r.  dered  proper  and  necessary  bv  the  particular 
Kimball,  23111.  36.                                                 '   circumstances  of  the  case.     Hudson  t'-  Tren- 

6  See  however,  Ednev  v.  Jewell,  6  Mad.  ton,  ice.  Manuf.  Co.,  1  f.  E.  (Treen  (N.  .1.), 
16.^)  where  an  unnecessarV  statement  was  re-  475,  477,  478;  Izard  r.  Bodine,  1  Stockt.  (N. 
quired  to  be  proved.  Gresley  Eq.  Ev.(Am.  J.),  311;  Sharp  v.  Morrow,  6  Monroe,  300; 
ed  )  167-169    172  Remseu  v.  ucmsen,  2  John.  C-li.  5U1. 

'i  Greslev  En.'Ev.  168;  Dubourg  De  St.  [An   account   should  not  be  orderei  jntil 

Colombe^«;."UnitedS^tates,  7  Peters.  625,  626;  there    has    been   a   decree   adjudicatmg   the 

Hudson  V.  Trenton,  &c.  Manuf.  Co.,  1  C.  E.  rights    of    the    parties.     Carey  v  ^\  ill.ams, 

(  reen  (N.  J.),  475;'  Lnckett..  Lockett,  L.  R.  1  Lea,  51;  S.  C.2Te,ui.  I^''^- I'^^-  j  -J- I'"''''" 

4Ch    Ap.  3.36.  The  Court  should  be  satisfied  v.  Cone,    1    Lea,    14;    S.   I.  2    lenn.    l>eg. 

That  tbe^daintiff  is  entitled  to  have  an  ac-  Kep.  171.     And  the  Court  has  no  authority 

count  taken.     If  the  Court  is  satisfied  upon  without  such   decree,   except  by  c.  "-ent  o 

that  point  the  practice  is  to  refer  the  case  to  parties,  to  "'■''<'V?\"Tr"  Mcliu  ,     M  N  a 

a  Master  to  state  the  details  of  the  accoun  ,  of    Pomfret,  2   Dick.   4.  .     M^  -        •  M;^«- 

and  ascertain  the  balance.     But  the  Chancel-  mara,  1  D.kh.  ^-'l-  •*<!'=   !''l;  '•  ^l"     ' 

lor  mav.  if  he  sees  tit,  take  the  account  him-  2  Tciin   500;  AV  essdls  v.  W  e>>ells,  1   1  enn 

self.     He  not  only  may,  however,  but  ought  Ch..D8.J 
to  refuse  an  account,  if  he  is  satisfied  upon  2  1  Kuss.  100,  102. 
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the  defendant,  who  had  principally  acted  as  executor  of  the  testator, 
admitted  that  he  had  received  personal  estate  of  the  testator  to  the 
amount  of  from  35.000/.  to  45,000/.  :  and  the  plaintiff,  having  gone 
into  ver}-  .voluminous  evidence  to  show  how  much  of  the  personal  estate 
of  the  testator  had  come  into  the  defendant's  hands,  in  order  to  prove 
that  he  had  received  assets  to  a  much  larger  amount  than  that  admitted 
by  the  answer,  proposed  to  enter  such  evidence  as  read ;  but  the  Mas- 
ter of  the  Rolls  would  not  permit  it  to  be  done,  as  the  onl}'  tendencj-  of 
such  evidence  was  to  show  the  state  of  the  account,  which  the  Court 
itself  could  not  inquire  into,  but  must  refer  to  the  jNIaster,  as  the  proper 
person  for  taking  the  account.^  The  same  principle  was  afterwards 
acted  upon,  b}-  the  same  learned  Judge,  in  Walker  v.  Woodward ^'^  where, 
upon  a  bill  for  an  account,  the  liability  to  account  having  been  admitted 
b}^  the  defendant,  he  had  entered  into  CAadence  to  prove  items  of  his 
discharge,  but  was  not  suffered  to  read  them  at  the  hearing. 

"Where,  however,  through  inadvei'tence  or  negligence,  the  plaintiff 
has  omitted  to  provff  some  particular  fact  which  is  necessary  to  support 

his  case,  the  Court  sometimes  will  permit  him  to  supply  the  de- 
*858     feet,  by  giving  him  leave  to  prove  the  fact  *  omitted.^     Tliis  is 

frequently  done  in  the  case  of  wills  disposing  of  real  estate,^ 
where  either  the  plaintiff  has  relied  upon  an  admission  of  the  will  by 
answer,  which  the  Com-t  thinks  not  sufficiently  full,^  or  where  the  ab- 
sence or  death  of  one  of  the  witnesses  to  the  will,*  or  the  testator's 
sanit}',^  has  not  been  proved.®  The  practice  of  the  Court,  in  this  re- 
spect, is  not  confined  to  cases  of  wills  :  a  cause  has  been  ordered  to 
stand  over,  for  the  purpose  of  allowing  proof  of  the  due  execution  of  a 
deed,  or  the  death  of  a  party,'  or  the  fact  of  trading ;  *  and  we  have 
before  seen,^  that  where  the  plaintiff  has  omitted  to  give  due  proof  at 
the  hearing  of  the  fact  of  the  defendant  being  out  of  the  jurisdiction,  he 
has  been  allowed  to  prove  it.  So,  where  the  plaintiff  had  relied  upon 
the  admission  of  facts  b}'  the  answers,  and  it  was  held  that,  some  of  the 
defendants  being  married  women,  the  admissions  in  their  answers  would 
not  bind  them,  the  Court  of  Exchequer  allowed  the  cause  to  stand  over, 
with  liberty  to  the  plaintiff  to  supply  the  requisite  proof."     And  where 

3  Hudson  V.  Trenton,  &c.  Manuf .  Co.,  1      Sup.  147 ;  and  see  Hood  v.  Pimm,  4  Sim.  101, 
C.  E.  Green  (N.  J.),  475.  477.  110. 

4  1  Paiss.  107,  110;  Smith  v.  Chambers,  2  4  Wood  v.  Stane,  8  Pri.  613. 

Phil.    221,   226;    S.    C.   nom.   Chambers   v.  6  Abrams  p.  Winshup,  1  Russ.  526;  Wallis 

Smith.    11   Jur.  359;  see,  however,  the  ob-  v.  Hodgson,  t>.  527,  n.  ;  2  Atk.  56. 
servations  of  Sir  J.  Wigram  V.  C.  in  Tomlin  6  See  Greirley  Eq.  Ev.  (Am.  ed.)  132-138, 

V.  Tomlin,  1  Hare,  241,  245;  and  see  ib.  241,  where  manv  instances  are  given  of  relief  in 

n.;  see  also  Forsyth  v.  Ellice,  2  M'N.  &  G.  cases  of  defects  or  omissions,  whether  they  art 

209,  214 ;   [Waters  v.  Earl  of  Shaftesbury,  14  brought  to  light  and  become  material  incon- 

W.  R.   259.     And  in  administration   suits,  sequence    of    something  which    arises    un- 

Foster    v.   Foster,    L.    R.   3    Ch.   Ap.  330.  expectedly  in  the  course  of  the  proceedings, 

And  production  of  probate  will  sustain  alle-  or  were  caused  by  accident  or  inadvertence, 
gation  of  proof  of  will.     Dyson  v.  Morris,  1  ">  Moons  v.  De  Bernales,  1  Russ.  301. 

flare,  413.]  *  Lechmere  v.  Brasier,  ubi  sup. 

1  See  Seton,  1118.  9  Ante,  p.  152 ;  Hughes  v.  Eades,  1  Hare, 

2  Lechmere  v.  Braiser,  2  .J.   &  "W.  288;  486,  488;  6  Jm-.  455. 
Chichester  v.  Chichester,  24  Beav.  289.  i"  Hodgson  v.  Merest,  9  Pri.  563. 

3  Potter  V.  Potter,  1  Ves.   S.  274;  Belt's 
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the  evidence  read  at  the  hearing,  to  prove  the  loss  of  a  deed,  was  htld 
not  sufficiently  strong  to  entitle  the  party  to  read  secondary  evidimee 
of  its  contents,  Sir  Thomas  Plunier  M.  R.  gave  the  plaintilf  leave  to 
prove  the  loss  of  the  deed  more  strictly." 

In  general,  orders  of  this  nature  are  made  upon  a  simple  application 
by  counsel  at  the  hearing  of  the  cause  ;  the  application  may,  howi'ver, 
be  made  before  the  hearing :  ^-  in  which  case  it  was  formerly  made  on 
motion  ;  "  or  b}^  petition  ;  ^*  and,  it  is  presumed,  may  now  be  madi-, 
either  by  motion, ^•^  or  by  summons  in  Chambers.*^  Formerly,  whi-n  the 
evidence  in  causes  was  taken  on  interrogatories,  the  plaintilf  was  per- 
mitted to  exhibit  an  interrogator^^  to  prove  the  fact  desired ;  now,  he  is 
permitted  to  prove  it,  either  viva  voce,  or  by  affidavit.^" 

In  Edney  v.  Jewell,^''  the  Court,  instead  of  directing  an  interroga- 
tory to  be  exhibited  to  prove  the  fact  omitted,  directed  an 
*  inquuy  into  the  fact :  and  it  seems  that,  in  some  cases,  the  defi-  *85il 
cienc}'  of  proof  against  infants  ma^^  be  supplied  in  the  same  man- 
ner.^ It  is  not,  however,  the  practice  to  direct  inquiries  as  to  any  facts 
which  are  the  foundation  of  the  relief;  such  as  the  execution  of  a  will,  or 
the  fact  of  trading.'-^  The  course,  in  such  case,  is  to  order  the  cause  to 
stand  over,  and  direct  the  proofs  to  be  supplied :  in  which  case,  the 
cause  must  be  again  set  down.*  In  Miller  v.  Priddo7i,*  however,  where 
the  plaintiffs  claimed  to  be  the  chUdreu  of  a  certain  marriage,  but  did 
not  prove  that  they  were  so,  an  inquiry  was  directed. 

In  some  cases,  the  Court,  instead  of  ordering  the  cause  to  stand  over 
for  the  purpose  of  supplying  the  deficient  evidence,  will  make  a  decree 
as  to  all  that  part  of  the  case  which  is  in  a  situation  to  be  decided  upon, 
and  give  hberty  to  prove  the  rest.  This  has  been  frequently  done  in 
the  case  of  a  will,  where,  although  it  was  not  sufficiently  proved  to 
affect  the  real  estate,  the  Court  has  decreed  an  account  of  the  personjd 
estate,  with  liberty  to  supply  the  deficiency  of  proof.*  In  Martin  v. 
Whichelo,^  Lord  Cottenham,  in  reference  to  the  cases  on  this  subject, 
said  :  "  It  is  impossible  to  reconcile  the  cases,  or  to  extract  any  princi- 
ple upon  which  any  fixed  rule  can  be  founded.  The  Court  has  exer- 
cised a  wide  discretion  in  giving  or  refusing  leave  to  supply  the  defect 

11  Cox  V.  Allingham,  Jac.  337,  341,  345.  Gascovne  v.  Lamb,  11  Jur.  902,  V.  C.   K. 

12  Douglas  V.  Archbutt,  23  Beav.  2'J3.  B. 

13  Attorney-General  v.  Thurnall,  2  Cox,  2  Uchmori-  v.  Brasier,  2  J.  &  W.  28!t ; 
2.  Holden  i'.  Iloani,  1  Heav.  445,  456  ;  Cliapinan 

""  Cox  V.  Allingham,  ubisup.  v.  Chapman,  13  Boav.  308.     [See  Weston  r. 

16  Sie  15  &  16  Vic.  c.  80,  §  26;  15  &  10  Empire  Assurance  Co.,  L.  R.  6  Kq.  23,  wlu-re 

Vic.  c.  86,  §  38.     For  forms  of  notice  of  mo-  an  inquiry,  whether  the  defendant  had  or  liad 

tion   and  summons,  see  Vol.  III.  not  notice  of  a  charge,  wa-t  directed.] 

16  See   13  &  14  Vic.  c.  35.  §  .28;  15  &  16  «  Lechmcre  r.  Urasier,  ultt  sup. 

Vic.   c.   86,    §§    38-41;  Ord.    XIX.;  Ord.   5  ^  1  M'N.  &  G.  687 ;  and  see  obseri-ations 

Feb.,    1861.      In  Smith  v.   Blackman.   cited  of  Lord  Truro  in  Fowler  t'.   Ke>nial,  3  M'N. 

Seton,   1117,   the  Court  would  not  allow  tlie  &G.  500,  511;  15.1ur.  1019.  1021. 
testator's  will  to  be  proved  at  the  hearing  by  »  Lechmere  v.   Br.isier,  2  J.  ic   «  .  289; 

affidavit;  but  gave  leave  to  exhibit  an  inter-  Rossiter  v.  Titt.  2  Mad.  16o. 
rogatorv  for  that  purpose.  «  C.  &  P.  257.    261 ;  .n-e  also  Simmons  r. 

17  6  Mad.  165  Simmons.  6  Hare.  .WO;  12  .lur.   8,11;    W  i\- 
1  See  Quantock  v.  Bullcn,  5  Mad.  81,  82;  liams  f.  Knipe,  5  Beav.  273,  276. 
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of  evidence  :  in  doing  which,  the  merits  of  the  case,  upon  the  plaintiff's 
own  showing,  ought  to  have  a  leading  influence."  The  last-mentioned 
case  was  a  creditor's  suit,  where  the  plaintiff  had  taken  the  bill  'pro 
confesso  against  one  of  the  defendants,  who  was  the  executor,  but  had 
adduced  no  evidence  of  his  debt  as  against  the  other  defendants,  who 
were  the  devisees  of  the  testator's  real  estate,  and  who  did  not  suffi- 
ciently admit  the  debt ;  and  his  Lordship  refused  to  allow  the  plaintiff 
an  opportunity  of  going  into  new  evidence  against  the  devisees,  and 
dismissed  the  bill  with  costs  against  them :  as  the  plaintiff,  on  her  own 
statement,  appeared  to  be  a  simple  contract  creditor,  suing  the  devi- 
sees of  the  real  estate  more  than  six  j^ears  after  the  debt  accrued : 
although  the  personal  representative  had  received  ample  assets,  and  a 
judgment  de  bonis  testatons,  e/,  si  non  de  bo?iis  propriis,  had  been 
obtained  against  him.     In  Davies  v.  Davies^  Sir  J.  L.  Knight  Bruce 

V.  C.  allowed  evidence  of  the  due  execution  of  a  will  to  be  sup- 
*860     pUed  ;  but  thought  that  the  defendants  were  entitled  to  have  *  the 

e\ddence  supplied  in  whatever  manner  thej'  might  elect ;  and,  in 
accordance  with  their  desire,  directed  the  plaintiffs  to  bring  an  action 
of  ejectment.-^ 

Section  IV. —  Of  the  Effect  of  a  Variance. 

It  is  not  only  necessary  that  the  substance  of  the  case  made  by  each 
party  should  be  proved,  but  it  must  be  substantially  the  same  case  as 
that  which  he  has  stated  upon  the  record :  ^  for  the  Court  will  not  allow 
a  part}^  to  be  taken  b}'  surprise,  by  the  other  side  proving  a  case  differ- 
ent from  that  set  up  in  the  pleadings.^  Thus,  the  specific  performance 
of  an  agi-eement,  to  grant  a  lease  for  three  lives,  cannot  be  decreed 
upon  what  amounts  to  evidence  of  an  agreement  to  grant  only  for  one 
life.*     The  principles  which  guide  the  Court,  in  matters  of  this  descrip- 

7  3  De  G.  &  S.  698.  .  case  proved,  essentially  different  from  that 

1  See  Seton,  1117,  where  the  cases  on  the  alleged  in  the  bill.  Baugher  w.  Eichelberger, 
subject  of  supplying  defective  evidence  are  11  W.  Va.  217;  Pasman  v.  Montague,  3 
collected.  Stew.  Eq.  385.] 

2  Gresley  Eq.  Ev.  170-173;  1  Greenl.  Ev.  3  As  to  variance  generally,  see  the  follow- 
§  63  et  seq. ;  Hobart  v.  Andrews,  21  Pick.  ing  works  on  evidence :  1  Phillips,  569  et  sen.; 
526,  5-34;  Bellows  v.  Stone,  14  N.  H.  175;  Tavlor,  §  Vi-2  et  seq.  ;  Best,  §  287;  Greslev, 
Crothers  v.   Lee,  29    Ala.  3-37:    Bowman   v.  212;  Powell,  193. 

O'Keilly,  31  Miss.  261;  Pteynolds  v.  Morris,  [Where  the  bill  sought  to  establish  a  trust 
7  Ohio  (N.  S.),  310;  Williams  «.  Starr,  5  by  virtue  of  an  express  agreement,  and  the  evi- 
Wis.  534;  Gurney  v.  Ford,  2  Allen,  .576;  dence  was  of  a  purely  resulting  trust  in  an  en- 
Andrews  V.  Farnham,  2  Stoekt.  91 ;  McWhor-  tirelv  different  perso'n.  and  at  a  different  time, 
ter  v.  McMahan,  10  Paige,  386;  Sears  v.  Bar-  the  variance  was  held  fatal,  and  the  Court 
num,  1  Clark,  1.39;  Mmplot  v.  Simplot,  14  refused,  under  the  circumstances,  to  allow  an 
Iowa,  449;  Feckhamw.Buffum,  11  Mich.  529;  amendment.  Midmer  r.  Midmer,  11  C.  E. 
Holman  v.  Vallejo,  19  Cal.  498;  Singleton  v.  Green,  299,  athnned  12  C.  E.  Green,  548.1 
Scott,  11  Iowa,  589;  Ohling  v.  Luitjens,  32  *•  Lindsay  v.  Lynch,  2  Sch.  &  Lef.  1;  sec 
111-  23.  also  Mortimer  v.  Orchard,  2  Ves.  J.  243; 
[The  rule  applies  as  well  to  the  defendant  Legh  v.  Haverfield,  5  Ves.  453,  457;  Wool- 
as  the  plaintiff.  Mead  v.  Coombs,  11  C.  E.  lam  v.  Hearn,  7  Ves.  211;  Deniston  v.  Little, 
Green,  173.  Although  a  rigid  and  technical  2  Sch.  &  Lef.  11,  n.;  Savage  v.  Carroll,  2 
construction  of  bills  and  proceedings  in  Ball  &  B.  451 ;  Daniels  v.  Davison,  16  Ves. 
Equity  is  exploded  in  favor  of  substance,  yet  249.  256;  Story  Eq.  PI.  §  394,  n. ;  Harris  v. 
a  party  will  not  be  allowed  to  recover  upon  a  Knickerbocker,  5  Wend.  638. 
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tion,  are  clearly  stated  by  Lord  Redcsdale,  in  las  judj^niieut  in  Duiislon 
V.  Little^^  where  his  Lordship  observes,  that  the  general  practice  of  tlie 
Coui-t  is  to  compel  parties,  who  come  for  the  execution  (jf  af^reenientH, 
to  state  them  as  they  ought  to  be  stated,  and  not  to  set  up  tilk's  which, 
when  the  cause  comes  to  a  hearing,  they  cannot  support. 

We  have  seen,  in  a  former  part  of  this  Treatise,  that,  in  l)ills  wiicre 
the  rights  asserted  are  founded  on  prescription,  a  considerable  degree 
of  certainty  is  required  in  setting  out  the  plaintiff's  case ;  *  U)  which 
may  be  added,  that,  in  general,  the  proof  must  correspond  in  certainty 
with  the  case  so  set  outJ  Thus,  the  Court  of  ExcluMjuer,  in  deciding 
upon  tithe  questions,  was  in  the  habit  of  recpiiring  that  the  proof  (j1"  a 
modus  should  correspond  with  the  modus  as  laid  in  the  bill."  And  so 
in  other  cases,  where  particular  customs  are  prescribed  for,  the 
evidence  is,  *in  general,  required  to  be  in  conformity  with  the  *8Gl 
statement  in  the  pleadings.  In  The  Dean  and  Chapter  of  Ely 
v^  Warren,^  however,  Lord  Hardwicke  said,  that  the  Court  of  Chancery 
would  not  put  persons  to  set  forth  a  custom  with  so  much  exactness  as 
is  requisite  at  Law,  or  with  so  much  nicety  as  the  Court  of  Exchequer 
expects. 

"We  have  seen  before  that,  in  some  cases,  where  a  plaintiff  has  alleged 
a  different  agreement,  in  his  bill,  from  that  which  has  been  admitted  by 
the  answer,  the  Coui-t  has  permitted  the  plaintiff  to  amend  his  bill,  by 
abandoning  the  first  agreement  and  insisting  upon  that  stated  upon  the 
answer ;  ^  and  when  the  defendant  sets  up  a  parol  variation  from  the 
written  contract,  it  will  depend  on  the  particular  circumstances  of  each 
case  whether  that  is  to  defeat  the  plaintiff" 's  title  to  specific  perform- 
ance, or  whether  the  Court  will  perform  the  contract :  taking  care  that 
the  subject-matter  of  this  parol  agreement  or  understanding  is  carried 
into  effect,  so  that  all  parties  ma}'  have  the  benefit  of  what  they  con- 
tracted for.'  When,  however,  there  is  a  material  variance  in  a  writ- 
ten agreement,  it  is  the  ordinary  practice  to  dismiss  the  bill  with  costs, 
without  prejudice  to  the  plaijitiff's  bringing  a  new  bill.''  In  Mortimer  v. 
Orchard^^  however,  where  the  plaintiff  had  prayed  the  specific  perform- 
ance of  an  agi'eement  stated  in  the  bill,  but  proved  a  parol  agi'eement 

6  2  Sch.  &  Lef.  11,  n.  v.  Glastonbury  Canal  Company,  1  C.  P.  Coop. 
«  Ante,  p.  369.  t.  Cott.  350;  C.  P.  Coop.  42.  " 

7  1  Greenl.  Ev.  §§  71,  72.  [Ante,  361,  n.  ■*  Lindsay  v.  L^-nch.  2  Sch.  &  I^f.  1 ; 
1.]                                                                                  Woollam  V.  Ilcarne,  7  Ves.  211,  222;  Deni<- 

8  Scott  V.  Fenwick,  3  Eaple  &  Y.  1318:      ton  v.  Little,  2  Sch.  &  Lef.  11,  n. 

Uhthoff  V.  Lord  Huntingfield,  2  ib.  649;  cited  5  2  Ves.  .1.  243;  see  Story  Eq.  PI.  §  3!U 

1  Pri.  237;  Prevost  v.  Benett,  3  Eagle  &  Y.  and  note.     [Relief  may  be  granted  \i\w\\  tii.- 

T05;  1  Pri.  2-36;  Blake  v.  Veysie,   3  Dow.  statements  made  hy  the  answer,  altliough  the 

189;  2  Eagle  &  Y.  699;  Miller  v.  Jackson,  1  case  made  by  the  hill  is  different  and  not  siis- 

Y.  &  J.  65.  tained  by  the  proof.     Rose  i".  Myiiatt.  7  Yerg. 

1  2  Atk.  190.  30;  Bailey  v.    Bailey,  8  Humj.h.  230.     Hnt 

2  Ante,  p.  408;  Bellows  v.  Stone,  14  N.  the  whole"  answer  must  betaken  together,  the 
H.  175;  such  amendment  may  be  allowed  matter  of  discharge  as  well  as  tlie  matter  of 
even  after  a  hearing  upon  bill,'answer,  and  charge.  Neal  v.  i;ol)inson,  8  Humph.  4.{."i; 
evidence.     Ibid.  Mulloy  v.   Young,  10  Huuipii.  2U8.      Antr, 

8  London  and  Birmingham  Railway  Com-      361,  n.  1.] 
pany  v.  Winter,  C.  &  P.  62;  and  see  iBenson 
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which  was  quite  different,  Lord  Rossl3'n,  although  he  thought  the  bill 
ought  to  be  dismissed,  j'et,  as  there  had  been  a  partial  execution  of 
some  agreement  between  the  parties,  by  the  building  of  a  house, 
directed  a  reference  to  the  Master,  to  settle  a  lease  pursuant  to  the 
agreement  confessed  in  the  answer. 

The  rules  which  have  just  been  discussed,  relate  to  the  general  aim 
or  tendency'  of  the  proof  to  be  adduced.  There  are  other  rules  relating 
to  the  medium  of  proof,  independently  of  its  tendency,  which  might 
properly  be  introduced  in  this  place,  such  as  the  General  Rules  :  that 
the  best  evidence  which  the  nature  of  the  case  admits,  ought  to  be  pro- 
duced, and  that  hearsa}'  of  a  fact  is  not  admissible  ;  but  a  discussion 
of  these  rules  would  extend  this  Treatise  beyond  all  reasonable  limits. 
The  reader  is,  therefore,  referred  to  the  Treatises  on  the  Law  of  Evi- 
dence ;  ®  and  it  is  to  be  observed,  that  what  he  will  find  to  be 
*862  laid  down  in  any  of  those  *  Treatises  to  the  rule  of  evidence  in 
Courts  of  Law,  will  general!}^  be  applicable  to  cases  in  Courts  'bf 
Equit}-.^ 

Section  V.  —  Documentary  Evidence  which  proves  itself. 

Having  endeavored  to  direct  the  practitioner's  attention  to  the  mat- 
ters which  it  will  be  necessary  for  him  to  prove  in  the  cause,  the  next 
thing  to  be  considered  is  the  evidence  by  which  such  matters  are  to  be 
substantiated.  This  evidence  may  be  either :  I.  Documentary ;  or, 
n.  The  testimony  of  witnesses. 

Documentary  evidence  consists  of  all  those  matters  which  are  sub- 
mitted to  the  Court  in  the  shape  of  written  documents.  It  is  not,  of 
course,  intended  to  include  in  this  definition  the  depositions  of  witnesses 
examined  in  the  cause :  for  although,  b}'  the  practice  of  Coui-ts  of 
Equity,  the  evidence  to  be  derived  from  the  parol  examination  of  wit- 
nesses is  set  down  in  writing,  and  brought  before  the  Court  in  that 
form,  yet  this  does  not  vary  the  nature  of  the  evidence  itself:  which, 
being  spoken  by  the  witness  viva  voce  to  the  person  by  whom  he  was 
examined,  does  not,  from  the  cu'cumstance  of  its  being  committed  to 
writing,  for  more  convenient  use  before  the  Judge,  lose  its  parol  char- 
acter.    Neither  is  it  intended  to  include  evidence  by  afl3davit :  which 

6  As  to  BEST  EVIDENCE :  see  1  Phillips,  testimony  which  tends  to  confirm  a  written 

Chap.  IX. ;  Taylor,  §§  363-397;  Best,  §§  87-  contractus  not  objectionable:    Southeni  Mut. 

107;  Gresley,  247.     As  to  hearsay:  see  1  Ins.  Co.  v.  Trear,  29  Gratt.  255 ;    or  to  ascer- 

Phillips,  Chap.   VIII.;  Tavlor,  §§  507-542;  tain  the  person  intended  to  be  benefited  by  a 

Best,  §497;  Hubback,  648-711;  Greslev,  304  written  guaranty:  Hodges  v.  Bowen,  83 "ill. 

-325;  Powell,  84-93.     [Parol  evidence  is  ad-  161:  or  trust:     Railroad   Co.  v.  Durant,  95 

missible  to  establish  the  terms  of  a  sale,  al-  U.  S.  576.] 

though  a  memorandum  of  sale  has  been  given.  i  Manning    v.    Lechuere,    1    Atk.    453; 

Perrine   v.  Cooley,  39   N.   J.    L.    449.     So.  Glynn  v.  Bank  of  England,  2  Ves.   S.  41 ; 

although  a  deed  may  have  been  delivered  and  Morrison  v.   Hart,  2  Bibb,   5 ;    Lemaster   v. 

accepted.     Trayer  v.  Kuder,   45    loWa,   272.  Burckhart,  2  Bibb,  28;  Dwight  ?;.  Pomeroy, 

And  see,  as  to  proof  of  a  lost  judgment-roll,  17  Mass.  303;    1   Greenl.   Ev.  §  98  e<  seq.  ; 

Mandeville  v.  Reynolds,  68  N.  Y..')28;  Beve-  Gresley  Eq.  Ev.  (Am.  ed.)  218  et  seq. 
ridge  v.  Chetlain,  1    111.    App.  231.     Parol 
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is  now  the  most  usual  form  in  which  the  fvidcnce  of  the  witucshcs  is 
adduced.  Such  evidence  is,  in  fact,  a  simple  and  easier  mode  by  which 
the  parol  evidence  of  witnesses  is  communicated  U)  the  Court. 

Some  descriptions  of  documentary  evidence  are  admitU-d  by  the 
Court,  without  the  necessit}'  of  any  proof  bein^  gone  into  to  estal>li.sh 
their  validity ;  whilst  others  require  the  support  of  parol  testimony, 
before  they  can  be  received.  It  is  proposed,  in  this  section,  to  con- 
sider documentary  evidence  of  the  flrst  description;  and,  in  the- next 
section,  to  treat  of  documents  which  require  parol  proof. 

All  coi)ies  of  public  or  private  Acts  of  Parliament,  purportintj;  to  be 
printed  by  the  Queen's  printer,  and  all  copies  of  the  journals  of  Pari  la- 
ment, and  of  Royal  proclamations,  purporting  to  be  printed  by  the 
Queen's  printer,  or  by  the  printers  of  either  House  of  Parliament, 
are  admitted  as  evidence  thereof.'^  And  it  is  to  be  observed,  *  that  *<'SG3 
copies  of  the  statutes  of  Great  Britain  and  of  Ireland  respect- 
ively, befoi'e  the  Union,  are  received  as  conclusive  evidence  of  the  sev- 
eral statutes,  in  the  Courts  of  either  kingdom.^ 

Exemplified  copies  of  records  in  other  Courts  of  Justice  under  the 
Great  Seal  of  Great  Britain,  or  under  the  Seals  of  the  Courts  them- 
selves,'^ and  the  seal  of  the  Queen,  and  of  the  superior  Courts  of  Jus- 
tice, and  of  the  Courts  established  here  by  Act  of  Parliament,  are 
admitted  in  evidence,  without  extrinsic  proof-of  their  genuineness.^ 

In  like  manner,  all  proclamations,  treaties,  and  other  acts  of  State, 

2  8  &  9  Vic.  c.  113,  §  3;  13  &  14  Vic.  c.  the  admissibility  of  such  acts,  records,  &c.,  of 

21,   §  7 ;    Taylor    on  Evid.  §§    1368,   1371,  a  State  in  its  own  Courts,  or  in  the  Courts  of 

1372;  2  Phil,   on  Evid.   135,   194.      Private  the  United  States  sitting  in  that  State.    Town 

Acts   of   Parliament,    not    printed    by    the  of  South  Ottawa  v.  Perkins,  94  U.  S.  200.] 

Queen's  printer,  aj-e  proved  by  an  examined  In  Massachusetts,  printed  copies  of  the  Stat- 

copy,  compared  with  the  original  in  the  Par-  ute   Laws   of   any  other    State,   and  of   the 

liament     Office    at    Westminster.      Taylor,  United  States,  of  of  the  territories  thereof,  if 

§   1368;    Hubback,  613;   see  1  Greenl.'Ev.  purporting  to  be  published  under  the  author- 

§§  479,  482.  it}'  of  the  respective  governments,  or  if  coni- 

1  4i  Geo.  III.  c.  90,  §  9;   1  Greenl.  Ev.  monly  admitted  and  read  as  evidence  in  their 

§   480;    Young  v.    Bank   of    Alexandria,    4  Courts,  shall  be  admitted   in  all   Courts  of 

Cranch,   388;    Biddis   v.   .James,    6   Binney,  Law,   and   on   all    other  occasions,    in    that 

321,  326;   Gresley  Eq.  Ev.  (Am.  ed.)  302-  State,  as  prima /ac/e  evidence  of  such  laws. 

305  ;  1  Phil.  Ev."(Cowen  &  Hill's  ed.  1839)  Genl.   Sts.  c.  131,  §  63.     For  the  mode  of 

317  et  seq.     It  is  not  the  duty  of  Courts  to  authenticating  the  records  and  judicial  pro- 
take  judicial   notice  of   the   execution  of  a    ,  ceedings  of  one  State  to  be  used  in  the  Courts 

public  statute.     Canal  Company  v.  Railroad  of  other  States,  see  1  Greenl.  Ev.  §§  504- 

Companv,  4  Gill  &  J.  7 ;   see  1  Greenl.  Ev.  506. 

§  481.     In  Massachusetts,  the  printed  copies  2  gee  1  Greenl.  Ev.  §  501.     [Levisay  r. 

of  all  statutes,  acts,  and  resolves  of  the  Com-  Delp,  1  Tenn.  Leg.  Rep.  275.] 
mon  wealth,  whether  of  a  public  or  a  private  8  2  Phil,  on  Evid.  197;    Taylor,  §§  409, 

nature,  which  shall  be  published  under  the  1378;  1  Greenl.  Ev.  §  503.     As  to  the  proof, 

authority  of  the  govenmicnt,   shall   be   ad-  of   British   treaties,  charters,   letters-patent, 

mitted  as  sufficient  evidence  thereof,  in  all  grants  from  the  Crown,  pardons,  and  coni- 

Courts  of  Law,  and  on  all  occasions  what-  missions,  see  Taylor,  §  1371;  of  the  general 

ever.     Genl.  Sts.  c.  131,  §  62.  records  of  the  realm,  in  the  custody  of  the 

As  to  the  proof  of  foreign  laws,   of  the  Master  of  the   Rolls,  see  1  &  2  Vic.  c.  94, 

laws  of  sister  States,  of  the  laws  of  Congress  §§  12,  13;  Taylor,  §  1377;  and  of  documenU 

in  the  State  Courts,  and  of  the  laws  of  the  belonging  to  the  Conmion   Law  side  of  the 

States   n  the  Courts  of  the  United  States,  see  Court  of  Chancery,  see  12  &  13  Vic.  c.  109, 

1   Greenl.  Ev.  §§   486,  487,  488,   489,  490.  §§  H,  13;  Taylor.  §  1385.     [See  Docuinen- 

'  [The  Act  of  Congress  prescribing  the  mode  tary   Evidence   Act  of  1868,   31  &   32   Vic. 

in  which  public  acts,   records,  &c.,  shall  be  c.  37.] 
authenticated  as  evidence,  does  not  relate  to 
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of  any  Foreign  State,  or  of  an}^  British  colony :  and  all  judgments,  de- 
crees, orders,  and  other  judicial  proceedings  of  any  Court  of  Justice  in 
any  Foreign  State,  or  in  any  British  colon}-,  and  all  affidavits,  plead- 
ings, and  other  legal  documents  filed  or  deposited,  in  any  such  Court : 
ma}'  be  proved  b}'  examined  or  authenticated  copies  :  that  is  to  say,  in 
the  ease  of  a  proclamation,  treaty,  or  other  act  of  State,  the  authenti- 
cated copy  must  purport  to  be  sealed  with  the  seal  of  the  Foreign  State 
or  British  colony  to  which  the  original  document  belongs ;  but  if  the 
document  sought  to  be  proved  be  a  judgment,  decree,  order,  or  other 
judicial  proceeding  of  an}-  Foreign  or  Colonial  Court,  or  an  affidavit, 
pleading,  or  other  leading  document,  filed  or  deposited  in  any  such 
Court,  the  authenticated  copy,  to  be  admissible  in  evidence,  must  pur- 
port either  to  be  sealed  with  the  seal  of  the  Foreign  or  Colonial  Court, 
to  which  the  original  document  belongs,  or,  in  the  event  of  such  Court 
having  no  seal,  to  be  signed  by  the  Judge,  or  if  there  be  more  than  one 

Judge,  by  any  one  of  the  Judges  ;  and  the  Judge  must  attach  to 
*864     his  signature  a  statement  in  writing  on  the  said  *  copy,  "that 

the  Court  whereof  he  is  a  Judge,  has  no  seal."  And  where  the 
authenticated  copies  purport  to  be  sealed  or  signed  as  above  mentioned, 
the  same  are  to  be  admitted  as  evidence,  in  every  case  in  which  the 
original  document  could  have  been  received  in  evidence,  without  any 
proof  of  the  seal,  where  a  seal  is  necessary,  or  of  the  signature,  or  of 
the  truth  of  the  statement  attached  thereto,  where  such  signature  and 
statement  are  necessary,  or  of  the  judicial  character  of  the  person  ap- 
pearing to  have  made  such  signature  and  statement.-^ 

It  jnay  be  observed  here,  that  questions  of  Foreign  Law  are  ques- 
tions of  fact,  which  must  be  determined,  in  each  case,  on  the  evidence 
adduced  in  it :  and  for  this  purpose,  a  decision  on  a  former  case,  or  the 
evidence  then  made  use  of,  is  not  available.^ 

1  14  &  15  Vic.  c.  99,  §  7;  Taylor,  §§  1372,  the  territories  thereof,  may  be  proved  as  facts 
1398 ;  see  1  Greenl.  Ev.  §  514.  If  the  foreign  by  parol  evidence ;  and  the  books  of  reports 
document  sought  to  be  proved  bj- a  copy  does  of  cases  adjudged  in  their  Courts  may  also 
not  fall  within  the  language  of  section  7,  evi-  be  admitted  as  evidence  of  such  law.  Genl. 
dence  must  be  given  that  it  is  a  public  writ-  Sts.  c.  131,  §  64.  The  existence,  tenor,  or 
ing,  deposited  in  some  registry  or  place,  effect,  of  all  foreign  laws,  may  be  proved  as 
whence,  by  the  law,  or  the  established  usage  facts,  by  parol  evidence ;  but  if  it  appears 
of  the  country,  it  cannot  be  removed;  and  that  the  law  in  question  is  contained  in  a 
the  copy  must  then  be  shown  to  have  been  written  statute  or  code,  the  Court  may  in  its 
duly  examined.     Taylor,  §  1398.  discretion  reject  any  evidence  of   such  law 

2  Earl  Nelson  v.  Lord  Bridport,  8  Beav.  that  is  not  accompanied  by  a  copy  thereof. 
527,  554;    iM'Cormick  v.  Garnett,  5  De  G.,  lb.  §65. 

M.  &  G.  278;  and  see  Sussex  Peerage  Case,  [In   Tennessee,  the  laws  of  other  States 

11  CI.  &  F.  85  ;  I)i  .Sora  v.  Phillips,  10  H.  L.  mav  be  proved  bv  copies  of  the  statutes  pur- 

Ca.  624;  Taylor,  §§  1280,  1281,  1370;  United  porting  to  be  published  by  authority  of  the 

States  of  America  t).  M'Kae,  L.  R.  3  Ch.  Ap.  particular  State.     Code,  §3800.    And,  under 

85,  86.     English  Courts  may  now  ascertain  the  Code,  §  3801,  the  Supreme  Court  takes 

■what  the  foreign  law  is,  by  sending  cases  for  judicial   notice  ot'  the   laws  and   statutes  of 

the  opinion  of  foreign  Courts  ;  but,  unless  they  sister  States.      Hobbs   v.   Memphis,   Ike.    R. 

are  in  countries  under  the  government  of  the  Co.,   9  Heisk.   873  ;    Anderson   v.    May,    10 

Queen,   a  convention  must  first  be  entered  Ileisk.  84,  88.] 

into  with  the  foreign  government.     22  &  23  Where  the  plaintiff  relies  upon  a  contract 

Vic.  c.  63;  24  &  25  Vic.  c.  11;  and  see  post,  made  in  anotlier  State,  and  the  defendant 

Chap.  XXVII.,  Trials  of  Quest  inns  of  Fnct.  claims  that  it  is  void   by  the  laws  of  that 

In  Massachusetts,  the  unwritten  or  common  State,  lie  must  show  its  invalidity  as  well  by 

law  of  any  other  of  the  Uuited  States,  or  of  his  pleadings  as  by  his  proof.    It  is  not  suM- 
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Docuiaents  which  are  admissible  without  Ibrinal  proof  in  Eugluiid, 
are  also  admissible  in  Ireland,  and  vice  versa ; »  and  such  documeirta  are 
in  like  manner  admissible  in  Colonial  Courts.* 

Registers  of  British  vessels,  and  certiQcates  of  register,  purporting 
to  be  duly  signed,  are  received  in  evidence  as  prhnd  fwle  ^mnA'  of  aU 
the  matters  contained  or  recited  in  such  register,  and  of  all  tluj  matters 
contained  or  recited  in  or  indorsed  in  such  certificate  of  registry,  with- 
out proof  of  the  signature.*^ 

Whenever  any  book  or  other  document  is  of  such  a  public  nature  as 
to  be  admissible  in  evidence,  on  its  mere  production  from  the 
proper  custody,  any  copy  thereof  or  extract  thereirom  is  *  admis-  •HC^ 
sible  in  evidence,  if  it  be  proved  to  be  an  examined  copy  or  ex- 
tract, or  if  it  purport  to  be  signed,  and  certified  as  a  true  copy  or  extract, 
by  the  officer  to  whose  custody  the  original  is  intrusted.^  Thus  ex- 
tracts from  parish  registers,  certified  by  the  rector,  vicar,  or  curate  to 
be  true  extracts,  are  evidence  of  the  baptism,  marriage,  or  burial 
referred  to ;  and  it  is  not  necessary  to  prove  that  the  rector,  vicar,  or 
curate  is  the  person  entitled  to  have  the  custody  of  the  register.^ 

Certified  copies  of  entries,  purporting  to  be  sealed  or  stamped  with 
the  seal  of  the  General  Register  Office,  are  evidence  of  the  birth,  death, 


cient  for  the  defendant  to  allege  in  his  answer 
that  the  contract  is  void  by  the  laws  of  the 
land ;  because  that  only  draws  the  attention 
of  the  Court  to  the  laws  of  the  State  in  which 
the  proceedings  are  pending,  ('ourts  will  not 
ex  oj/icio  take  notice  of  foreign  laws.  Cam- 
pion V.  Kille,  1  McCarter  (N.  J.),  229; 
[Dainese  v.  Hale,  91  U.  S.  13;  Kline  v. 
Baker,  99  Mass.  25.'!.  It  is  otherwise,  where 
the  judgment  of  a  Court  of  a  sister  State  is 
impleaded.  Paine  v.  Schenectadv  Ins.  Co., 
11  R.  I.  411;  State  of  Ohio  v.  Hinehin,  27 
Penn.  St.  479.  Foreign  laws  and  foreign 
adjudications,  to  be  the  basis  of  decision  in 
Alabama,  must  be  proved  by  being  given  in 
evidence  in  the  Court  below.  Varner  v. 
Young,  56  Ala.  265. 

The  presumption  is  that  the  law  of  an- 
other State  is  the  same  as  that  of  the  State  in 
which  the  cause  is  heard.  Paine  v.  Noelke, 
4-i  N.  Y.  Sup.  Crt.  176 ;  McLear  v.  Hunsicker, 
29  La.  Ann.  539.] 

For  form  of  case,  see  Vol.  III. 

8  14  &  15  Vic.  c.  99,  §§  9,  10;  Re  Mahon, 

9  Hare,  459.  As  to  Scotch  Bankruptcy  pro- 
ceedings, see  19  &  20  Vic.  c.  79,  §§  47,  73, 
140   147,  174;  Tavlor,  10  B.  1400  A. 

i  14  &  15  Vic.'c.  99,  §  11. 

5  14  &  15  Vic.  c.  99,  §  12;  17  &  18  Vic. 
c.  104,  §  107;  Tavlor,  §  1451. 

1  14  &  15  Vic.  c.  99,  §  14;  Dorrett  v. 
Meux,  15  C.  B.  142;  Scott  v.  Walker.  2  E.  & 
B.  555.  Section  14  also  provides,  that  the 
officers  shall  furnish  certified  copies  or  ex- 
tracts, on  payment  of  not  more  than  iil.  jior 
folio  of  ninety  words ;  see,  for  cases  under 
this  section,  Reg.  v.  Mainwaring,  1  Dears.  & 
B.  132;  2  Jur.  N.  S.  1236;  Reeve  i'.  Hodson, 

10  Hare  Ap.  19.  For  a  list  of  pul)lic  books 
and  documents,  the  conteuts  of  which  are 


now  provable,  either  bv  examined  or  bv  cer- 
tified copies,  under  14"&  15  Vic.  c.  99,"§  14, 
see  Taylor,  §  1438.  For  a  list  of  the  princi- 
pal public  registers  and  documents,  certitied 
copies  of  which  are  receiva))le  in  evidence  bv 
virtue  of  some  enactment  having  special  ref- 
erence to  them,  see  ib.  §§  1439-1440.  As  to 
the  statutable  methods  of  proof  of  records  or 
other  proceedings  of  particular  tribunals,  or 
of  public  records  and  documents,  see  ib. 
§  1391  et  seq. ;  and  as  to  the  proof  of  certifi- 
cates, under  statutes  having  special  reference 
to  them,  sec  ib.  1441  el  seq.;  see  Genl.  Sts. 
Mass.  c.  21,  §  6;  St.  Ma.ss.  1867,  c.  213. 
[Proof  of  a  record  is  irrelevant  without  proof 
of  some  regulation  making  a  record  obli- 
gatory, or  giving  it  some  effect.  Golden 
Fleece  Gold,  &c.  Co.  v.  Cable,  &c.  Co.,  12 
Nev.  312.  And  see  Butler  v.  St.  Louis  Life 
Ins.  Co.,  45  Iowa,  93;  Fraser  v.  Charleston, 
8  S.  C.  318.] 

2  Re  Neddy  Hall's  Estate,  17  Jur.  29, 
L._JJ.  ;  1  GreenL  Ev.  §§  483-485,  493,  498, 
507,  .508.  The  case  appears  to  be  incorrectly 
reported  in  2  De  G.,  M.  &  G.  748;  -see  Re 
Porter's  Trusts,  2  Jur.  N.  S.  349,  V.  C.  W.; 
Seton,  16.  The  certificate  should  express 
that  the  person  signing  it  is  the  rector,  &c  , 
of  the  parish  or  place;  see  Re  Neddy  Hall's 
E.state,  2  De  G.,  M.  &  G.  749;  Sug.l.  V.  & 
P.  420,  n.  As  to  burials  in  cemeteries,  see 
10  &  11  Vic.  c.  65,  §§  32.  33 ;  27  &  28  Vic.  c. 
97.  A  stamp  dutv  of  one  penny  is  imposed, 
by  23  &  24  Vice.  15,  §§  1.  2."  and  Sched., 
on  every  certificate  of  birth,  baptism,  mar- 
riage, death,  or  burial;  it  is  payable  by  the 
party  requiring  the  certilicafo,  and  is  to  be 
denoted  by  an  impressed  or  adhesive  stamp, 
to  be  cancelled  by  the  person  who  grants  the 
certificate.  For  form  of  certificate,  see  Vol.  III. 
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or  marriage  to  which  the  same  relate,  without  an}-  further  proof  of  such 
entry ;  but  no  certified  cop}^,  purporting  to  be  given  in  the  office,  is  of 
any  force  or  effect,  unless  it  is  so  sealed  or  stamped.* 

Copies  or  extracts,  certified  and  sealed  with  the  seal  of  the  Commis- 
sioners, of  letters-patent,  specifications,  disclaimers,  and  memoranda  of 
alterations,  and  aU  other  documents  recorded  and  filed  in  the  Commis- 
sioners' Office,  or  in  the  Office  of  the  Court  of  Chancery  appointed  for 
the  filing  of  specifications,  are  to  be  received  in  evidence,  in  all  proceed- 
ings relating  to  letters-patent  for  inventions,  without  further  proof  or 
production  of  the  originals.* 

Whenever,  by  any  Act  now  in  force,  or  hereafter  to  be  in  force,  any  cer- 
tificate, official  or  public  document,  or  document  or  proceeding  of 
*866  au}^  corporation  or  joinf-stock  or  other  compau}',  or  any  *certified 
copy  of  any  document,  by-law,  entry  in  an}-  register  or  other 
book,  or  of  any  other  proceeding,  is  or  shall  be  receivable  in  e^ddence 
of  any  particular  in  an}'  Court  of  Justice,  or  in  an}'  judicial  proceeding, 
the  same  are  respectively  to  be  admitted  in  evidence,  provided  they 
respectively  purport  to  be  sealed  or  impressed  with  a  stamp,  or  sealed 
and  signed,  or  signed  alone,  as  required  or  impressed  with  a  stamp  and 
signed,  as  dhected  by  the  respective  Acts,  without  any  proof  of  the  seal 
or  stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  signature,  or  of 
the  official  character,  of  the  person  appearing  to  have  signed  the  same.^ 
AU  Courts,  Judges,  and  other  judicial  officers,  are  bound  to  take  ju- 
dicial notice  of  the  signature  of  any  of  the  Equity  or  Common  Law 
Judges  of  the  Superior  Courts  at  Westminster,  where  such  signatiu-e  is 
attached,  or  appended  to  any  decree,  order,  certificate,  or  other  judicial 
or  official  document.^ 

Amongst  the  records  of  other  Courts  of  Justice,  copies  of  which  the 
Court  of  Chancery  is  in  the  habit  of  receiving  as  evidence,  may  be 
ranked  the  depositions  of  witnesses,  and  proceedings  taken  in  causes  in 
other  Courts  of  Equity  of  concurrent  jurisdiction.  The  rules  by  which  the 
Court  is  governed,  in  receiving  evidence  of  this  description  are  the  same 
as  those  adopted  by  it  in  cases  where  depositions  taken  in  the  Court  of 
Chancery  in  one  cause  are  offered  to  be  read  in  another ;  *  but  no 
depositions  taken  in  any  other  Court  are  to  be  read,  unless  by  order.* 

8  6  &  7  Will.  IV.  c.  86,  §  38.     The  iden-  i  8  &  9  Vic.  c.  11.3,  §  1. 

tity  of  the  person  named  in  the  certificate  2  g  &  g  Vie.  c.  11.3,  §  2. 

must,  of   course,   be  proved.      Parkinson  v.  3  See /J05^  p.  867. 

Francis,  15  Sim.  160;  Seton,  15.  Extracts  ^  Ord.  XIX.  4 :  see,  however,  GoodenoujErh 
from  the  district  registries  were  not  formerly  v.  Alwaj',  2  S.  &  S.  481;  Williams  v.  Broad- 
received  as  evidence  by  the  Court,  but  they  head,  1  Sim  151;  Manby  v.  Bewicke,  3  .lur. 
are  now  generallv  admitted:  ibii!.  ;  Reg.  v.  N.  S.  685,  V.  0.  W.;  in  Lake  v.  Peislev,  ]j. 
Mainwari'ng.  1  Dears.  &  B.  1.32;  2  Jur.  N.  S.  R.  1  Eq.  173;  11  Jur.  N.  S.  1012,  M.  R'.,  an 
1136;  and  see  6  &  7  Will.  IV.  c.  86,  §  36;  order  to  read  depositions  taken  in  bankruptcy 
not,  however,  it  seems,  at  the  Rolls.  As  to  was  made  on  an  ex  parte  motion;  and  in 
the  stamp  duty  on  the  certificate,  see  supra.  Stephens  v.  Binev,  L.  R.  2  Eq.  303;  12  Jur. 
As  to  extracts  from  non-parochial  registers,  N.  S.  428,  V.  C.  W.,  an  order  of  course  to 
deposited  with  the  Registrar-General,  under  read  depositions  taken  in  the  Palatine  Court 
the  3  &  4  Vic.  c.  92,  see  §§9-15;  2  Phil,  on  of  Lancaster,  was  discharged  as  irregular. 
Evid.  145;  Tavlor,  §  1440.  [See  Allen  v.  Bennett,  L.  R.  6  Eq.  522.] 

^  16  &  17  Vic.  c.  115,  §  4. 
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The  method  of  proving  depositions  taken  in  one  ((nut  of  luinitv, 
upon  the  hearing  of  a  cause  in  another,  is,  by  producing  a  certilifd 
copy  of  the  bill  and  answer,  if  one  has  been  put  in  :  unless  the  d«'|K»si- 
tions  are  so  ancient  that  no  bill  and  answer  can  b(-  fortliconiiiig,  or 
unless  the  defendant  has  been  in  eontemi)t,  or  has  had  an  opportunity 
of  cross-examining,  Avhich  he  chose  to  forego :  in  which  case  the  (h'po- 
sitions  may  be  read  after  proving  the  bill  only.**  Where  the  depositions 
have  been  taken  on  interrogatories,  under  a  commission  issuing  out  of 
another  Court,  they  are  not  admissible  without  the  production  of  the 
commission,  under  the  authority  of  which  the}'  were  taken  :  unless  the 
depositions  are  of  long  standing,  so  tliat  tlie  commission  may  ])e  pre- 
sumed to  have  been  lost."  It  is  to  be  noticed,  however,  that  depositions 
may  be  used  as  evidence  against  a  part}'  to  the  suit,  or  for  the 
purpose  of  contradicting  *  the  witness,  witliout  proof  of  the  bill  *8G7 
and  answer,  although  some  proof  of  the  identity  of  the  person 
will  be  required.^ 

It  has  been  before  stated,  that  the  Court  of  Chancery  pays  attention 
to  its  own  proceedings,  although  they  are  not  actually  recorded :  -  in 
illustration  of  which  it  may  be  stated,  that  all  the  proceedings  of  the 
Court,  in  the  cause,  which  are  required  as  evidence,  may  be  used  as 
such,  without  further  testimony  to  establish  them  than  the  production 
of  the  proceeding  itself,  or  of  an  office  copy  of  it,  signed  by  the  ollicer 
in  whose  custody  such  proceeding  properly  is,  according  to  the  practice 
of  the  Court. 

According  to  the  former  practice  of  the  Court,  it  was  necessary,  when 
any  proceedings  in  one  cause  were  to  be  given  in  evidence  in  another, 
that  the  foundation  for  the  production  of  them  should  be  laid,  by  i)rov- 
ing  the  bill  and  answer  in  the  cause  in  which  they  were  taken.  Gradu- 
ally, however,  this  rule  has  been  relaxed ;  and  the  Com-t  will  now 
dispense  with  the  strict  proof  of  the  bill  and  answer,^  and  make  an  order, 
that  the  party  shall  be  at  liberty,  at  the  hearing,  to  read  the  proceed- 
ings in  the  former  cause.  Such  an  order  is  not,  however,  necessary  to 
entitle  a  party  to  read  a  decree  or  order.* 

A  decree  or  order  of  the  Court  of  Chancery,  determining  a  matter  of 
right,  is  good  evidence  as  to  that,  right,  not  only  against  the  party 
against  whom  the  decree  was  made,  but  against  all  those  claiming  under 

6  2    Phil,    on    Evid.    210,    211;    Tavlor.  Paicce,   209.      [A   Court  will    take    ju<licial 

S  1413;  Goodenough  v.  Alwav,  iibi  sup.  "  notice  of  its  own  records,  and  the    >o..k  of 

6  2    I'hil.    on    Evid.   210,    211;    Tavlor,  records  of  its  judjcinents  proves  it.-elf  when 

5  141.5-  1  Greenl    Ev   5  517.  offered  in  evidence  in  that  Court.     Kobinwm 

12' Phil,    on'  Evid.    210,   211;    Tavlor,  f.  Brown,  82  III.  279.    So,  of  the  entire  record 

S  1413;  see  Davison  v.  Robinson,  3  Jur.  N.  S.  of  a  cause.     Nichol  ».  Ridley,  5  lerc-  O.J. 

791,  V.C.W. ;  6  W.  R.  673,  L.  C;  1  Greenl.  And  see  Natl.   Bank  v.  Bryant,  IJ   Bush, 

Ev.' 5   156;   [Bell  v.   Johswn,    1   J.  &   H.  419.] 
582^             ^  3  Ord.  XIX.  4;   Seton,  980  ft  wy.  ;  Tay- 

2  Ante,  p.  688.     The   final  decree  of   a  lo""  §  1413.  ,     „      ,  t     \       \(^ 

Court  of  Equitv  mav  be  pven  in  evidence  in  *  Ord    XIX.   4:    Brooks  r.  TavW,  Mo9. 

another  suit,  although   .such  decree  has  not  188;  see  Green  v.  Green,  5  Ham.  2-8. 
been  formally  enrolled.     Bates  v.  Delavan,  1 
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him.®  But  although  a  decree  between  other  parties  cannot  be  read  as 
evidence,  yet  it  may  be  read  as  a  precedent.^  And  it  is  not  in  any  case 
necessary,  in  order  that  it  should  be  admissible  as  evidence,  that  the 
parties  to  it  should  have  filled  the  relative  situations  of  plaintitf  and  de- 
fendant :  if  the  present  plaintitf  and  the  defendant  were  co-defendants 
in  the  former  cause,  the  decree  in  that  cause  may  be  read,  though  not 
as  conclusive  evidence.'^  "It  frequent!}'  happens,"  observes  Lord 
Ilardwicke,  "  that  there  are  several  defendants,  all  claiming  against  the 
jilaintiff,  and  having  also  different  rights  and  claims  among  one  another  : 

the  Court  then  makes  a  decree,  settling  the  rights  of  all  the  par- 
*868     ties  ;  *  but  a  declaration  for  that  purpose  could  not  be  made,  if 

this  objection  (viz.,  to  receiving  the  decree  as  evidence,  because 
made  between  co-defendants)  holds  :  which  would  be  very  fatal,  as  it 
would  occasion  the  splitting  one  cause  into  several."  ^ 

The  depositions  of  witnesses,  which  have  been  taken  in  another  cause, 
may,  as  well  as  other  proceedings,  be  read  at  the  hearing,  under  an 
order  to  be  obtained  for  that  purpose,**  if  the  two  suits  are  between  the 
same  parties  or  their  privies,  and  the  issue  is  the  same  ;  *  and  such  de- 
positions are  admissible  in  evidence  in  the  former  cause.*  Thus,  e"\n.- 
dence  which  has  been  taken  in  a  cross-cause  may,  by  order,  be  read  at 
the  hearing  of  the  original  cause,®  and  vice  versa,  provided  the  point  in 
issue  is  the  same  in  each  case.  Where  the  matter  in  issue  is  not  the 
same,  the  depositions  taken  in  one  cause  cannot  be  read  in  the  other ; ' 

5  Borough  V.  "Whichcote,  3  Bro.  P.  C.  ed.  ^laule  v.  Bruce,  2  C.  P.  Coop.  t.  Cott.  215; 
Toml.  595;  Maule  v.  Bruce,  2  C.  P.  Coop.  t.  Brooks  u.  Cannon,  2  A.  K.  Marsh.  525:  Lev- 
Cott.  215;  see  1  Greenl.  Ev.  §§  522,  523,  iston  v.  French,  45  N.  H.  21;  Greslej' Eq. 
536;  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  1839)  Ev.  (Am.  ed.)  185,  186;  1  Phil.  Ev.  (Cowen 
358,  note,  639  in  2  ib.  915  et  seq.  For  the  &  Hill's  ed.  1839)  364,  and  notes  in  2  ib.  934, 
mode  of  proving  decrees  and  answers  in  935;  Harrington  v.  Harrington,  2  Howard, 
Chancery,  see  1  Greenl.  Ev.  §§  511.  512.  A  701;  Payne' r.  Coles,  1  Munf.  373;  Dale  v. 
decree  in -Chancery,  being  the  act  of  a  Court  Rosevelt,  1  Paige,  36;  Koberts  v.  Anderson, 
of  a  sister  State,  must  be  authenticated  ac-  3  John.  Ch.  376:  see  Lake  v.  Peislev,  L.  R. 
cording  to  the  statute  of  the  United  States,  1  Eq.  173;  11  Jur.  N.  S.  1012,  M.  R. ;  Ste- 
1790,  May  26,  1  U.  S.  Stat,  at  Large.  122  phenson  v.  Binev,  L.  R.  2  Eq.  303 ;  12  Jur. 
(1  Greenl.  Ev.  §  504),  to  be  admissible  in  N.  S  .  V.  C.  W.  [And  where  the  chief  matter 
evidence.  Barbour  v.  Watts,  2  A.  K.  Marsh.  of  controversy  in  two  suits  was  the  same, 
290.  [The  printed  report  of  a  decision  of  the  the  Court,  on  motion,  ordered  that  the  testi- 
Supreme  Court,  though  issued  by  authority  mony  taken  in  either  suit  should  be  read  in 
of  law,  is  secondary  evidence,  and  inadmis-  the  other,  and  that  the  hearing  on  both  should 
sible  as  evidence  of  the  judgment,  unless  the  come  on  together.  Evans  v.  Evans,  8  C.  E. 
original  record  be  lost  or  destroj-ed.  Donel-  Green,  180.  In  a  suit  in  Chancery  to  quiet 
Ian  V.  Hardy,  57  Ind.  393 ;  Taylor  v.  Com-  title,  and  restrain  an  action  of  ejectment,  the 
monwealth,  29  Gratt.  780.  And  see  Mason  deposition  of  a  witness  who  has  since  di-d, 
V.  Pelletier,  77  N.  C.  52.]  taken  in  that  action,  is  competent  evidence. 

6  Austen  v.  Nicholas,  7  Bro.  P.  C.  9.  Wanner  f.  Sisson,  2  Stew.  Eq.  141.] 

T  Askew  V.  Poulterers'  Companv,  2  Ves.  ^  Williams   v    Williams,    10  Jur.   N.  S. 

S.  89;  Belt's  Sup.  299.  "  608;  12  W.  R.  66.3,  V.  C.  K. 

1  Ibid. ;  see  also,  Chamley  v.  Lord  Dun-  5  Lubiere  v.  Genou,  2  Ves.  S.  579,  in  which 
panv,  2  Sch.  &  Lef.  710,  H.  L.;  Farquharson  case  the  cross-bill  had  been  dismissed.  Hol- 
f.  Seton,  5  Russ.  45,  63.  combe  v.  Holcombe.  2  Stockt.  (N.  J.)  284; 

2  See  post,  p.  871;  Leviston  v.  French,  45  see  post.  Chap.  XXXIV.  §  1,  Cross  Bills.  For 
N.  H.  21.  form  of  order,"  see  Seton,  1275,  No.  2.     The 

3  Mackworth  v.  Penrose,  1  Dick.  50;  Lade  order  does  not  extend  to  an  answer  not  put  in 
V  Lingood,  1  Atk.  203;  Humphrevs  v.  Pen-  evidence.  Moore  v.  Harper,  1  W.  N.  56;  14 
sam,  1  M.  &;  C.  580,  586;    Hope'tJ.  Liddell  "W.  R.  306,  V.  C.  W. 

(No.  21.  21  Beav.  180;  Williams  i'.  Williams  6  Christian  v.  Wrenn,  Bunb.  321. 

10  Jur.  N.  S.  608;  12  W.  E.  663,  V.  C.  K. ;       • 
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and  even  where  two  suits  related  substantially  to  the  same  matters,  one 
suit  being  instituted  by  the  first  tenant  for  life  in  remainder,  and  the 
other  by  the  first  tenant  in  tail  in  remainder,  Sir  J.  L.  Knij^ht  liruec 
v.  C.  re.^used  to  allow  the  evidence  taken  in  one  suit  to  be  used  in  the 
other.''  Where  the  person  against  whom  the  evidence  is  oH'cn-d,  was 
neither  a  party  to  such  other  cause,  nor  privy  to  a  person  who  was  a 
party,  the  depositions  taken  in  that  cause  cannot  be  read ;  thus,  where 
a  father  is  tenant  for  life  onl}-,  depositions  taken  in  a  cause  to  which  ho 
was  a  part^',  cannot  be  read  against  his  son  who  claims  as  tenant  in 
tail.^  The  rule  with  regard  to  reading  depositions  in  another  suit,  ap- 
pears to  be  the  same  as  that  with  respect  to  reading  verdicts  at  Common 
Law,  namely  :  "  that  nobody  can  take  a  benefit  b}'  it,  who  had  not  been 
prejudiced  by  it  had  it  gone  contrary."  ®  Thus,  it  has  been  held,  that 
if  A.  prefers  his  bill  against  B.,  and  B.  exhibits  his  bill  against  A.  and 
C,  in  relation  to  the  same  matter,  and  a  trial  at  Law  is  directed, 
C.  cannot  give  in  *  evidence  the  depositions  in  the  cause  be-  *869 
tween  A.  and  B.,  but  the  trial  must  be  entirely  as  of  a  new 
cause. ^ 

This  rule  appears  to  be  somewhat  at  variance  with  what  is  stated  in 
Coke  V.  Fountain^^  to  be  a  common  one,  namely,  that  where  one  legatee 
has  brought  his  bill  against  an  executor,  and  proved  assets,  and  after- 
wards another  legatee  brings  his  bill,  that  the  last-named  legatee  should 
have  the  benefit  of  the  depositions  in  the  fonner  suit,  though  he  was 
not  a  party  to  it ;  but  it  is  to  be  observed,  that  the  case  of  the  legatee 
is  diflTerent  from  the  case  of  a  plaintiff  in  ordinar}'  circumstances :  for 
although  the  legatee  was  not  actually  a  party  to  the  original  suit,  3'et  he 
was  so  virtuall}' :  his  interest  in  the  first  suit  ha\'ing  been  represented 
by  the  executor.  In  fact,  in  the  case  of  the  legatee,  the  suit  is  in  pari 
materia ;  and,  with  respect  to  the  subject  in  dispute,  the  plaintiff  in  the 
second  suit  stands  in  the  same  situation,  with  regard  to  the  defendant, 
as  the  plaintiflf  in  the  first. 

The  same  principle  appears  to  have  been  acted  upon  in  other  cases, 
besides  those  of  legatees.  Thus  in  Terwit  v.  Gresham^^  depositions  taken 
in  an  old  cause,  where  the  same  matters  were  under  examination  and  in 
issue,  were  permitted  to  be  read,  although  the  plaintiff"  and  those  under 
whom  he  claimed  were  not  parties  to  the  former  cause :  inasmuch  as  the 
ierre  tenants  of  the  same  lands  were  then  parties  ;  and  so  even  at  Law,  in 
the  case  of  tithes,  an  answer  to  a  bill  filed  in  the  Court  of  Exchequer,  in 
a  suit  instituted  by  a  vicar  against  the  rector  and  others,  owners  of  the 
lands,  was  evidence  in  an   action  for  tithes,  by  a  succeeding  rector, 

T  Bla2:rave  v.  Blatrrave,  1  De  G.  &  S.  252,  1  Rusliworth   v.   Countess  of    Pembroke, 

259;  11  Jur.  744;  and  see  Hope  v.  Liddell,  Hardres,  472.     For  the  reason,  why  a  verdict 

21  Beav.  180  is  not  evidence  for  or  against   a  person  who 

8  Peterborough  v.  Norfolk,  Prec.  in  Ch.  was  not  a  party  to  it,  see  2  Phil,  on  Evid. 
212;  Coke  v.  Fountain,  1  Vern.  413;  and  see  8. 

Rhodes  V.  Rhodes.  14  W.  R.  515,  V.  C  W.  2   Ubi  sup. 

9  Gilb.  on  F:vid.  28;  Buller,  N.  P.  229;  2  »  1  Cha.  Ca.  73. 
Phil,  on  Evid.  8 
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against  the  owners  or  occupiers  of  the  same  lands.*  In  like  manner,  in 
a  case  before  Sir  Anthony  Hart,  in  Ireland,^  depositions  which  had  been 
taken  in  a  suit  by  one  tenant  in  common  against  another  were  admitted 
in  evidence,  in  a  suit  b}'  another  tenant  in  common,  against  the  same 
defendant.  In  such  cases,  however,  it  must  be  proved  that  the  de- 
positions are  touching  the  same  land  or  tithes.® 

It  seems  not  to  be  important  what  character  the  individual,  against 
whom  the  depositions  in  the  former  suit  are  offered,  filled  in  that  suit, 
whether  that  of  plaintiff  or  defendant,  pro\'ided  he  had,  in  such  char- 
acter, an  opportunity  of  cross-examining  the  witness.  If  he  was  a 
party  to  the  first  suit  as  a  co-defendant,  and  becomes  a  plain- 
*870  tiff  in  the  second  suit,  making  his  co-defendant  in  *  the  first  suit 
a  defendant,  he  may,  if  such  co-defendant  sets  up  the  same  de- 
fence that  he  did  in  the  original  suit,  read  the  evidence  taken  in  that 
suit  against  such  co-defendant.  Thus,  where  the  creditors  of  a  testator 
filed  their  bill  against  the  residuary  legatees,  and  also  against  a  pur- 
chaser from  the  testator,  prajang  to  have  their  debts  paid,  and-  the 
conve3'ances,  alleged  to  have  been  executed  by  the  testator  to  the  pur- 
chaser, set  aside  for  fraud,  and  obtained  a  decree  accordingly,  and 
afterwards  the  residuar}''  legatees  filed  another  biU  against  the  purchaser, 
praying  for  an  account  of  the  residue,  and  to  set  aside  the  conveyances  : 
upon  the  question  arising,  whether  the  depositions  taken  in  the  former 
cause,  as  to  the  fraud  in  obtaining  the  conveyances,  could  be  read  in 
the  second  cause,  for  the  legatees  against  the  purchasei'S,  who  were 
co-defendants  in  the  former  cause,  it  was  held,  that  as  there  was  the 
same  question  and  the  same  defence  in  both  the  causes,  the  depositions 
ought  to  be  read.^ 

Where  a  cause  had  been  set  down  for  hearing  on  motion  for  a  decree, 
the  Court  allowed  the  plaintiff  to  use  the  examination  of  the  defendant, 
taken  in  another  cause  ;  but  gave  leave  to  the  defendant  to  file  affidavits 
in  explanation,  subject  to  the  right  of  cross-examination.^ 

It  may  be  stated  here,  that  where  the  depositions  of  witnesses  in 
another  suit  are  offered  to  be  read  at  the  hearing,  against  persons  who 
were  parties  to  such  other  suit,  or  those  claiming  under  them,  it  does 
not  appear  to  be  necessary  that  the  witnesses,  whose  depositions  were 
offered  to  be  read,  should  be  proved  to  be  dead.  This  appears  to  have 
been  the  effect  of  the  determination  of  the  House  of  Lords  in  the  City 
of  London  v.  Perkins,^  and  of  Sir  John  Leach  V.  C.  in  Williams  v.  Broad- 
head.^     In  the  subsequent  case  of  Carrington  v.  Cornock^^  however,  Sir 

*  Lady  Dartmouth  v.   Robert.",   16  East,  Askew  v.  Poulterers'  Company,  2  Vea.  S.  89, 

334;  see  also   Travis  v.  Challenor,  3  Gwill.  90. 

1237;  Ashbv  v.   Power,  ih.  123!);  Benson  v.  2  Watson  ».  Cleaver,  20  Beav.  137. 

Olive,  2  GwHl.  701;  Earl   of  Sussex  v.  Tern-  8  3  Bro.  P.  C.  ed.  Toml.  602. 

pie.  1  I»rd  Ha.\Tii.  310.  4  1  Sim.  151. 

6  Bvrne   v.' Frere,   2  Moll.  157;  and  see  ^  2  Sim.   567;  and   see   Blagrave  v.  Bla- 

Bishop'of  Lincoln  «.  Ellis,  Bunb.  110.  grave,  1  De  G.  &  S.  2.52;  11  ,Fur.  744;  Law- 

6  Benson  v.  Olive,  Bunb.  284.  rence  v.  Maule,  4  Drew.  472.  480. 

1  Nevil  V.  Johnson,  2  Vern.  447;  and  see 
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Lancelot  Shadwell  V.  C.  seems  to  have  eutertiiineil  a  diircrent  oiniiion 
from  that  expressed  by  Sir  John  Leach,  in  WiUinms  v.  liinudhead :  and 
it  is  to  be  remarked,  that  at  Law,  the  deiiositions  of  a  witness,  taken  in 
a  suit  in  Chancery,  cannot,  withont  a  special  order,  lie  read,  if  the  wit- 
ness is  alive,  even  though  he  is  unable  to  attend  by  reason  of  sickneHH." 

Some  doubt  seems  to  have  been,  at  one  time,  entertained  whetlier  tin; 
depositions  of  witnesses,  taken  in  a  cause  where  the  liill  h;i(l  been  subHc- 
quently  dismissed,  could  be  read  at  the  hearing  of  anollier  cause  ; 
and  the  rule  appears  to  have  been  laid  down,  that  if  the  *  dis-  *H1\ 
missal  was  u[)on  merits,  evidence  of  the  facts  whicli  have  been 
proved  in  the  cause  ma}'  be  used  as  evidence  of  the  same  facts,  in 
another  cause  between  the  same  parties  ;  ^  but  where  a  cause  has  been 
dismissed,  not  upon  merits,  but  upon  tlie  ground  of  irregularity  (as, 
for  instance,  because  it  comes  on  b}-  revivor,  where  it  ought  to  havi; 
come  on  by  original  bill) ,  so  that  regularly  there  was  no  cause  in  Court, 
and  consequentl}'  no  proofs  properl}-  taken,  such  proofs  cannot  be  used.'' 
If,  however,  upon  a  bill  to  perpetuate  testimony,  the  cause  should  be 
set  down  for  hearing,  and  the  bill  dismissed  because  it  ought  not  to 
have  been  set  down,  the  plaintiff  may,  notwithstanding  the  dismissal, 
have  the  benefit  of  the  depositions.*^ 

An  order  for  leave  to  read,  at  the  hearing,  the  depositions  or  pro- 
ceedings in  another  cause,  is  granted  upon  motion  of  course,  or  on 
petition  of  course  at  the  Rolls ;  *  and  must  be  served  upon  the  adverse 
party :  who  ma}',  if  there  is  an}^  irregularity  in  it,  or  in  the  mode  in 
which  it  has  been  obtained,  apply  by  motion  to  discharge  it.  As, 
however,  it  is  possible  that  the  irregularity  of  such  an  order  may  not 
appear  till  it  is  acted  upon  at  the  hearing,  when  it  would  be  too  late  to 
discharge  it,  the  order  is  always  made  "  saving  all  just  exceptions  :  "  " 
the  effect  of  which  is,  to  leave  it  open  to  the  party,  against  whom  the 
evidence  is  offered,  to  make  any  objection  to  the  reading  of  evidence 
under  it  which  the  nature  of  the  case  will  admit,  in  the  same  manner 
that  he  might  have  done  had  no  such  order  been  made. 

Where  either  party,  plaintiff  or  defendant,  obtains  an  order  to  use 
the  depositions  of  witnesses  taken  in  another  cause,  the  opposite  party 
may  likewise  use  the  same  without  motion :  unless,  upon  special  reason 
shown  to  the  Court  by  the  party  obtaining  such  order,  the  opi)ositi'. 
party  be  prohibited  by  the  same  order  from  so  doing. ^ 

When  proceedings  or  depositions  in  another  cause,  in  the  Court  of 
Chancery,  are  ordered  to  be  read  as  evidence  at  the  hearing,  it  will  b;- 

6  2  Phil,    on   Evid.    124;  Tavlor,    §   445;  3  Hall  v.    Hoddesdon.    2   P.   Wins.    Ifi2; 

GreslevEq.  Ev.  (Am.  ed.)  186,  187.  see   also  Vaughan    w.   Eitzgerald,    1  Sch.  & 

1  Lubiere  v.  Genou,  2  Ves.  S.  .579;  M'ln-      Lef.  310. 

tosh  V.  Great  Western  Railway  Company,  7  *  For  forms  of  order  on  motion,  sec  Scton, 

De  G.   M.  &  G.  737.  "  127.5,   Nos.    1,  2;  and   for   forms  of  moUon 

2  Backhouse   v.   Middlcton,    1    Cha.    Ca.       paper  and  petition,  sec  V(d.  III. 

17.3-175;  3  Cha.   Rep.  22;    Grcslev  F.q.   Ev.  6  Hand.  114,  115;  see  form   of  order,  Se- 

(Am.  ed.)  187;  Hopkins  v.  Strump,  2  Harr.       ton,  127.5,  Nos.  1,  2. 
&  J.  301.  ^  <-»rd.  XIX.  5. 
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sufficient  to  produce  th(  office  copies  of  them.  Such  office  copies,  how- 
ever, must  be  signed  b}'  the  proper  officer :  otherwise,  the}-  cannot 
*872  be  read  ; '  and  if  at  the  hearing  of  a  cause,  it  is  found  *  that  the 
office  cop3'  of  a  proceeding,  which  one  party  relied  upon  as  evi- 
dence, has  not  been  properly  signed,  the  Court  will  allow  the  cause  to 
stand  over  for  the  purpose  of  procuring  the  proper  signature.^ 

No  person  ma}'  take  out  of  the  office  of  the  Clerks  of  Records  and 
"Writs  an}-  record  or  document  filed  there,  except  b}-  direction  of  the 
Court. ^  Where  any  record  or  othei"  document,  filed  or  deposited  in 
that  office,  is  required  to  be  produced  in  the  Court  of  Chancery,  or  in 
any  of  its  offices,  a  memorandum  bespeaking  an  attendance  therewith 
should  be  left  with  the  Record  and  Writ  Clerk,  and  the  proper  fee  be 
paid,  or  arranged  to  be  paid ;  an  attendance  in  Court  with  records, 
however,  is  made  onl}-  at  the  request  of  the  Judge. ^ 

Where  a  record  or  other  document,  in  the  custod}^  of  the  Record  and 
Writ  Clerks,  is  required  to  be  produced  out  of  the  Court  of  Chancery 
or  its  offices,  an  order  authorizing  such  production  must  be  obtained, 
on  motion  of  course,  or  on  petition  of  course  at  the  Rolls,  supported  by 
an  affidavit  to  the  eflfect  that  such  production  is  necessar}-  as  evidence  ;  ^ 
but,  as  a  rule,  no  such  order  will  be  made  for  production  of  original 
documents,  if  certified  or  examined  copies  will  answer  the  purpose.^ 
No  suhpcena  need  be  issued ;  but  the  officer  will  attend,  on  the  order, 
and  a  memorandum  bespeaking  his  attendance,  being  left  with  him, 
and  ou  the  office  fees,  and  his  reasonable  expenses  (if  any)  being  paid.® 

With  respect  to  the  production  of  proceedings  in  Chancer}-,  upon 
trials  in  Common  Law  Courts,  it  may  here  be  observed,  that  there  is  a 
difterence  between  criminal  and  civil  cases  :  in  the  former,  it  is  neces- 
sary that  the  original  record  should  be  procured  ;  in  the  latter,  a  copy 
signed  and  certified  by  the  officer  to  whose  custody  the  original  is 
intrusted,''  or  proved  by  the   person  putting  it  in  to  have  been  ex- 

T  Attornev-General  v.  Milward,  1  Cox,  v.  Rav,  6  Beav.  335;  Anon.,  13  Beav.  420; 
437.  Since  18  &  19  Vic.  c.  134,  §  6,  office  Biddulpli  i-.  Lord  Camoys,  1!)  Beav.  407. 
copies  of  decrees  and  orders  from  the  Regis-  c  Braithwaite's  Pr.  513,  514.  A  fee  of  1/. 
trars'  books,  are  to  be  certified  by  tlie  Clerks  is  pa^vable  on  every  application  for  the  officer's 
of  Records  and  Writs,  Seton,  16.  The  office  attendance  in  Courts  of  Law,  per  diem,  and 
copy  of  an  order,  or  of  a  report  confirmed  by  for  his  attendance,  besides  his  reasonable 
flat,  signed  bj'  the  Registrar  in  Lunacy,  and  expenses.  Reg.  to  Ord.  Sched.  4.  These 
sealed  or  .stamped  with  the  .seal  of  his  office,  expenses  are :  one  guinea  per  day,  and  travel- 
is  admissible  as  evidence  of  such  order  or  re-  ling  expenses  (first  class),  if  the  attendance 
j)ort.  without  further  proof.  16  &  17  Vic.  is  in  the  country;  and  half  a  guinea  per  day, 
c.  70,  §  100:  and  see  ib.  §  101;  and  25  &  26  without  travelling  expenses, "if  tiie  atteii'd- 
Vic.  c.  80,  §  29.  ance  is  in  a  Court  of  Law  in  London  or  Mid- 

1  Attorney-General  I'.  Milward,  «6i  si*p.  dlesex.      Braithwaite's    Pr.    513,    514.     Tiie 

2  Ord.  L  42.  office  fees  are   paid    in  stamps ;  the  officer'.s 

3  Braithwaite's  Pr.  512.  A  fee  of  10s.,  in  fees  are  paid  to  him  in  money :  (A/'/.  ,•  and 
fee  fund  stamps,  is  payable  upon  every  ap-  he  may  require  the  solicitor  or  party  desiring 
plication  for  the  officer's  attendance  *  in  a  his  attendance  to  deposit  with  him  a  sufficient 
Court  of  Equity,  and  for  his  attendance, /;e)*  sum  to  cover  his  just  fees,  charges,  and  cx- 
diem.  Regul.  to  Ord.  Sched.  4.  For  form  penses,  and  undertake  to  i)ay  any  further 
of  memorandum  bespeaking  the  attendance,  fees,  &c.,  not  fully  answered  thereby.  Ord. 
see  Vol.  I[[.  L  43.     For  form  of  memorandum  bespeaking 

^  Braitliwaite's    Pr.    514  ;    Gre.sley,    192.  attendance,  see  Vol.  III. 
For  forms  of  motion  paper,  petition,  and  afli-  '^  14  &  15  Vic.  c.  99,  §  14;  Reeve  v.  Ilod- 

davit.  see  Vol.  III.  son,  10  Hare  Ap.  19;  ante,  p.  805. 

C  Braithwaite's  Pr.  514;  Attorney-General 
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aminod  with  the  original  record,   is   *  snfRfiont ; '    and  for  this     •873 
reason,  an  application  for  production  of  the  original  tlcpositioiiH, 
at  the  trial  of  a  civil  action,  was  refused. - 

The  documents  which  have  been  before  eiunneratcd  as  requiring  no 
evidence  to  prove  them,  are  all,  cither  in  a  greater  or  less  degree,  public 
documents.  Private  documents  which  are  thirty  years  old  from  tlie 
time  of  their  date,  also  prove  themselves.*  This  rule  applies,  generally, 
to  deeds  concerning  lands,  and  to  bonds,  receipts,  letters,  and  all  otlnT 
writings :  the  execution  of  which  need  not  be  proved,  provided  tlicy 
have  been  so  acted  upon,  or  brought  from  such  a  place,  as  to  afford  a 
reasonable  presumption  that  they  were  honestly  and  fairly  obtained  and 
preserved  for  use,  and  are  free  from  suspicion  of  dishonesty.*  Lord 
Chief  Baron  Gilbert,  however,  upon  this  point,  says,  that  "  if  posses- 
sion hath  not  gone  along  with  a  deed,  some  account  ought  to  be  given 
of  the  deed ;  because  the  presumi)tion  fails  where  there  is  no  posses- 
sion;"^ and  he  adds  a  caution,  that  "if  there  is  any  blemish  in  an 
ancient  deed,  it  ought  to  be  regularly  proved ;  or  where  it  imports  a 
fraud :  as,  where  a  man  conveys  a  reversion  to  one,  and  afterwards 
convej's  it  to  another."  ® 

The  rule  of  computing  the  thirty  years  from  the  date  of  a  deed,  is 
equally  applicable  to  a  will.''  Some  doubt  appears  formerly  to  have 
been  entertained  on  this  point,  on  the  ground  that  deeds  take  effect 
from  their  execution,  but  wills  from  the  death  of  the  testator.*  In 
Randiffy.  Parkins,^  Lord  Eldon  observes,  that,  in  a  Court  of  Law, 
"  a  will  thirty  3'ears  old,  if  the  possession  has  gone  under  it,  and  some- 
times without  the  possession,  but  always  with  possession,  if  the  signing 
is  sufficiently  recorded,  proves  itself.  But  if  the  signing  is  not  suffi- 
ciently recorded,  it  would  be  a  question  whether  the  age  proves  its 
validity ;  and  then,  possession  under  the  will,  and  claiming  and 
dealing  with  the  *  property  as  if  it  had  passed  under  the  will,  *874 
would  be  cogent  evidence  to  prove  the  due,  signing  of  the  will, 
though  it  should  not  be  recorded."  ^ 

i2Phil.onEvid.  208,  209;  Taylor,  §§1379,  Dana,    422,   424;    Cook   r.  Torton,  G   Dana. 

138''-1384  110;    Thurston   v.   Masterton,  9    Dana,  233; 

2"  Attor'nev-General  v.  Rav,  6  Beav.  335;  Hindc  v.  Vattier.  1  M'Lean    115;  Nortlio),  v. 

see  3  Hare   335                       "  '  Wrifrht,  24  Wend.  2-21;  1  Phil.  Lv.  (Cowen 

8  2  I'hii.  on  Evid.  245;  Taylor,  §§  74,  75.  &  Hill's  ed.  1839)  478.                ^     ,       c  , . 

4  2  Phil,  on  Evid.   246;  Tavlor,  §  75;  see  «  Gilb.  on  Ev.d.  89;  and  see  / a.yl^i;.  §  74 

also,  as  to  letters.  Fenwick  r.  Reed,  6   Mad.  1  Phil.  Ev.  (Cowen   &  Hil   s  ^'^-  J*''^^)   *I^ 

7,  8;  Attorney-General  v.  Stephens,  G  De  G.,  note  90G,   m  3  11!'.  I.il7,  1318;  1  Greenl.  hv 

M.  &  G.  Ill  ■:  2  .Tur.  N.  S.  51.  §  21,  570 ;  Greslcy  Eq.  Ev.    (Am.  ed.)  124 

6  (Jilb.   on    Evid.    89;   and    see   Taylor,  125-                   „.  ,    ,,       n    t>      r     a-t     ini 

?§  74,  599,  600;  Greslev  Eq.  Ev.  (Am.  ed.)  '  Man    «.    R.oke  ts,    7    ^eav.    9.3,    101 

124    125;  1  Phil.  Ev.   (Cowen   &  Hill's   ed.  Orange    v.    Fickf  .r.  ,    4   Jur.  N.  S.  649,  V 

1839)  477,  note  903,  in  2  ib.  1310  ct  scq.,  and  C.  K. :  Doe  r.   Hurdett.  4  Ad.  .V  LI.  1;  Uoe 

cases  eitcd;  1  Gieenl.  Ev.   §§  21,  570,  and  c.   Wollev    8   B.   &  C.  22       . 

cases  cited;   M'Kenire  v.  Eraser,  9  Sumner's  8  2   Ph.l.   on    Lv.d.  246;     M  Keuire    v. 

Ves.  5,  note  (a).     It  is  not  necessary  to  call  Eraser,  9  Ves.  5. 

the   subscribing  witnesses,    thougii   they   be  «  G  I)ow,  202. 

livin-.     .Iacks(m  v.  Christman,  4  Wend   277,  1  1  I'lnl.  Ev.  ((  owen  &  Hill  s  ed.  1839) 

282   283;  Fetherlv  ..  Waggoner,   11    Wend.  503;  1  Groonl  Ev.  §  21    and  y«'-  '"  "J-^l 

C03      1    Greenl.  Ev.  §§  21.  570;  Jackson  v.  §   570,    an.l   note:    .  ack  on  f"    »'^"- ;-»"|^  » 

Blanshan,  3  .lohn.  292;  Winn   v.  Patterson  John.    .12:  Doe  . .    I't'alun.  3  L.  ^  1 .  WJ, 

9   Peters,   G74,    G75 ;    Ikninet   v.  Runyon,    4  Doe  v.  Wolley,  8  B.  6c  L.  22. 
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It  appears  to  be  doubted,  whether  the  seal  of  a  Court  or  corporation 
is  within  the  rule  as  to  thirty'  j'ears  ;  and  in  Rex  v.  The  Inhabitants  of 
Barthwick,-  Lord  Tentorden  said,  "  that  it  might  be  argued  that  it  was 
not  within  the  principle  of  the  rule  :  because,  although  the  witnesses  to 
a  private  deed,  or  persons  acquainted  with  a  private  seal,  may  be  sup- 
posed to  be  dead,  or  not  capable  of  being  accounted  for,  after  such  a 
lapse  of  time,  yet  the  seals  of  Courts  and  of  corporations,  being  of  a 
permanent  character,  may  be  proved  b}'  persons  at  any  distance  of  time 
from  the  date  of  the  instrument  to  which  they  are  affixed."  ^ 


Section  VI.  —  Documentary  Evidence  which  does  not  prove  itself. 

Having  pointed  out  the  species  of  documentary  proofs  which  may  be 
used  in  Courts  of  Equity,  without  the  aid  of  any  other  evidence  to 
authenticate  them,  or  which,  in  other  words,  "  prove  themselves  :  "  the 
next  subject  for  consideration  is  the  nature  of  the  proofs  requisite,  to 
enable  a  party  to  make  use  of  documents  which  do  not  come  under  the 
same  description.  The  rules  upon  this  subject  are,  in  general,  the 
same  in  Equity  as  at  Common  Law  ;  and  will  be  found  more  fully  set 
forth  in  any  Treatise  upon  the  Law  of  Evidence.^ 

With  respect  to  the  cases  in  which  different  rules  prevail  in  Courts  of 

Equity,  from  those  which  are  adopted  at  Law,  the  most  important  are 

those  of  wills  devising  real  estates.^     At  Law,  it  is  sufficient  to 

*875     examine  one  witness  to  prove  a  will,  if  he  can  prove  *  the  due 

execution  of  it,  unless  it  is  impeached ;  ^    but,  in   Equity,   in 


2  2  B.  &  Ad.  648. 

3  2  Phil,  on  Evid.  247;  Taylor,  §  74;  1 
Greenl.  Ev.  §  570. 

4  2  Phil,  on  Evid.  242  et  seq.;  Taylor, 
§§1368-1472,  1600-1679;  Best,  §§  245-250; 
Gresley,  173  et  seq. 

5  The  Courts  of  Probate  in  Massachusetts 
have  complete  jurisdiction  over  the  probate 
of  wills,  of  both  real  and  personal  estate,  and 
their  decrees  are  conclusive  upon  all  parties, 
and  not  re-examinable  in  anj'  other  Court. 
Tompkins  v.  Tompkins,  1  Storj^,  547;  see 
Osgood  V.  Breed,  12  Mass.  525,  533,  534; 
Laughton  v.  Atkins,  1  Pick.  535,  547,  548, 
549.  So  in  Connecticut.  Bush  v.  Sheldon, 
1  Day,  170;  Brown  v.  Lannan,  1  Conn.  470. 
So  in  Rhode  Island.  Tompkins  v.  Tomp- 
kins, 1  Story,  547.  So  in  New  Hampshire. 
Poplin  V.  Hawke,  8  N.  H.  124.  So  in  Ohio. 
Bailey  v.  Bailey,  8  Ohio,  239.  See  as  to 
Kentucky,  Robertson  v.  Barbour,  6  Monr. 
527 ;  Case  of  Wells's  Will,  5  Litt.  273.  In 
North  Carolina,  said  to  be  prima  Jacie  evi- 
dence. Stanley  v.  Kean,  Taylor,  73.  Illi- 
nois, see  Robertson  v.  Barbour,  6  Monr.  527, 
528.  Alabama,  see  Tarver  v.  Tarver,  9 
Peters,  174.  It  is  not  necessary  in  Virginia 
that  a  will  should  be    proved  in   a   Court  of 


Probate  in  order  to  give  it  validity  as  a  will 
at  Law.  Bogwell  ?;.  Elliot,  2  Puind.  196.  As 
to  New  York,  see  Dubois  v.  Dubois,  6  Cowen, 
494;  2  Rev.  St.  57,  §  7,  ib.  58,  §  15.  [In 
Tennessee,  see  Code,  §  2197,  2198,  and  Traf- 
ioTdj).  Young,  3  Tenn.  Ch.  500.] 

1  Seton,  227,  citing  Peake's  Evid.  401;  2 
Greenl.  Ev.  §  694;  Jackson  v.  La  Grange, 
19  John.  386;  Dan  v.  Brown,_  4  Cowen,  483, 
Jackson  r.  Betts,  6  Cowen.  3*77;  Turnipseed 
V.  Hawkins.  1  M'Cord,  272.  In  Pennsylva- 
nia, two  witnesses  are  required  in  proof  of 
every  testamentary  writing,  whether  in  the 
general  probate,  before  the  Register  of  Wills, 
or  upon  the  trial  of  an  issue  at  Common  Law; 
and  each  witness  must  separately  depose  to 
all  the  facts  necessary  to  complete  the  chain  of 
evidence,  so  that  no  link  may  depend  upon 
the  credibilitv  of  but  one.  Lewis  v.  Maris,  1 
Dall.  278;  Hfock  v.  Hock,  4  Serg.  &  R.  47. 
And  if  there  are  three  witnesses,  and  the 
proof  is  fully  made  by  two  only,  it  is  enough 
without  calling  the  third.  Jackson  v.  Van- 
dyke, 1  Cox,  28 ;  Fox  v.  Evan.s,  3  Yeates, 
506.  But  if  one  or  both  witnesses  are  dead, 
the  will  may  be  proved  by  the  usual  secon- 
dary evidence.  Miller  v.  Caruther*,  1  Serg. 
&  R.  205. 
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order  to  establish  the  will  against  the  heir,  all  tht-  witnesses  must  be 
examined." 

This  rule,  although  general,  admits  of  necessary  exceptions,  and  per- 
haps does  not  appl}^  where  the  will  is  not  wholly,  but  only  partially,  in 
question.*  The  rule  also  does  not  apply,  in  cases  where  one  of  the  wit- 
nesses is  dead,  or  is  abroad :  *  in  which  cases,  proof  of  iiis  handwrit- 
ing has  been  held  sufficient.*  It  seems,  however,  that  in  such  a  case,  the 
more  regular  course  is  not  to  declare  the  will  proved,  but  to  enter 
the  evidence  of  the  witnesses  as  read,  and  then  to  direct  the  trusts  of 
the  will  to  be  carried  into  execution.®  Where  a  witness  has  become 
insane,''  or  has  not  been  heard  of  for  man}'  j-ears,  and  cannot  be  found, 
his  evidence  has  been  dispensed  with.*  It  is  also  necessarj-,  in  Efpiity, 
where  the  object  of  the  suit  is  to  establish  a  will  against  the  heir,  to 
prove  the  sanit}''  of  the  testator.® 

We  have  seen  before,^"  that  in  some  cases,  where  the  proof  of  a  will 
is  defective,  leave  will  be  given  to  supply  the  defect  at  the  hearing  ;  " 
and  we  have  also  seen,  that  it  is  the  common  practice  of  the  Court  to 
carry  the  trusts  of  a  will  into  execution,  without  declaring  the  will 
well  proved. ^■^  Where  the  heir  admits  the  will,  *  the  Court  will  *876 
establish  it,  without  declaring  it  well  proved  ;  ^  but  the  admission 
of  a  will  in  the  separate  answer  of  a  married  woman,  who  was  the  heir- 
ess-at-law,  has  been  held  insufficient  to  enable  the  Court  to  declare  the 
will  established.^ 

The  Court  of  Chancery  will  establish  a  will  made  and  proved  in  the 
colonies,  on  the  production  of  a  duly  authenticated  copy  of  it :  provided 

2  Bootle  V.  Blundell,  19  Ves.  505;  G.  should  have  been  sent  to  examine  the  witness 
Coop.  136,  137;  see  also  Ogle  u.  Cook,  1  Ves.  abroad;  but  the  rule  in  Lord  Carrington  v. 
S.  177;  Townshend  v.  Ives.  1  Wils.  21G;  Pavne  seems  to  be  the  one  now  acted  upon. 
Bullen  V.  Michel,  2  Pri.  491 ;  2  Greenl.  Ev.  Seton,  227. 

§  694,  and  note.     Any  person  interested  in  6  Hare  ».  Hare,  5  Beav.   529,  630;  7  Jur. 

the  estate  of  the  testator,  may  insist  upon  the  336. 

production  of  all  the  subscribing  witnesses  to  ''  Bernett  v.  Taylor,  9  Ves.  381. 

a  will,  at  the  probate  thereof,  if  they  are  liv-  ^  James  v.  Parnell,  T.  &  K.  417;  M'Ken- 

ing,  and  subject  to  the  process  of  the  Court.  ire  v.  Fraser,  9  Ves.  5. 

Chase  t!.  Lincoln,  3  Mass.  236.     If  it  be  im-  »  Harris   v.   Ingledew,   3    P.    Wms.    93; 

possible  to  procure  any  one  of  the  witnesses,  VTallis  v.  Hodgesou,  1  Atk.  56;  Seton,  228. 

or  he  has  become  incompetent,  the  Court  will  i"  Ante,  p.  858. 

proceed  without  him  ex  necegsiiate  ret,  and  ^  Chichester  v.  Chichester,  24  Beav.  289, 

resort  to  the  next  best  evidence  of  which  the    -  where  the  will  was  allowed  to  be  proved  viid 

case  will  admit.     Ibul.  ;  Sears  r.  Belliugham,  voce,  at  the  hearing ;    see,   however,    Seton, 

12  Mass.  3r)8:  Brown  v.  Wood,  17  Mass.  68;  228,  and  Smith  v.  Blackman,  ante,  p.  794,  n. 

see  Swift  I'.  Wilev,  1  B.  Monr.   IIG;  Brown  (r). 

t!.  Chambers,  Haves,  Exch.  597;  Powell  v.  12  See  ante,  p.  232;    Ord.  VII.  1;    Seton, 

Cleaver,   2  Bro.   C.   C.   (Perkins's  ed.)  504,  228;     Hinfield    v.    Lambert,    1    Dick.    3-37; 

note  (6^;  Lord  Carrington  «.  Payne,  5  Sum-  Bird    v.  Butler,  ib.  n.   Fitzherbert    v.   Fitz- 

ner's  Ves.  404,  Perkins's  note  (a),  and  cases  hcrbert,  4  Pro.  C.  C.  231;    AVood  v.  Stane, 

cited.  8  Pri.  613;  Bovver.   Rossbnrough,   Kay,  71; 

3  Per  Lord  Eldon,  in  Bootle  v.  Blundell,  3  De  (i.,  M.  &\i.  817;  18  .lur.  2'i5;  S.  C. 
ub),  sup  nam.  Colclough  i'.  Bovse,  6  II.  L.   Ca.  1  ;   3 

4  Ibid.                                     ■  Jur.  N.  S.  373. 

5  Lord  Carrington  v.  Payne,  5  Ves.  404,  i  Seton,  228.  For  form  of  decree  in  case, 
411;  see  also  Billing  v.  Broo'ksbank,  cited  19  see  ib.  224,  No.  2. 

Ves.  505;  Fitzherbert  v.   Fitzherbert,  4  Bro.  2  Hrov'n  i'.   Hayward,  1  Hare,  432;  ante, 

C.  C.  231;  and  Grayson  v.  Atkinson,  2  Ves.       pp.  184,  185. 
S   454,  where  it  was  held,  that  a  commission 
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the  due  execution  and  attestation  of  the  original  are  proved  by  the  at- 
testing witnesses.^ 

The  rule  that,  where  a  will  is  to  be  established  against  an  heir,  it 
must  be  proved  by  all  the  witnesses,  or  by  producing  evidence  of  their 
death  and  handwriting,  does  not  apply  when  proof  of  the  will  is  required 
for  other  purposes  :  in  such  cases,  one  witness  to  prove  it  is  sufficient.* 

The  rule,  that  all  the  witnesses  must  be  examined,  extends  also  to 
the  trial  of  an  issue  devisavit  vel  non  before  a  jury.^  In  Tatham  v. 
Wright,^  however,  where  the  bill  was  not  filed  b}-  the  devisee  to  establish 
the  will,  but  by  the  heu*  to  set  it  aside,  the  defendant  called  one  witness, 
and  produced  the  other  two,  offering  them  to  the  plaintiff  to  call  and 
examine  them,  which  he  declined,  not  wishing  to  make  them  his  own 
witnesses :  upon  a  motion  for  a  new  trial,  the  cause  was  held  to  have 
been  sufficiently  tried. '^ 

Formerly,  whenever  the  heir-at-law  was  a  party  to  the  suit,  he  was 
entitled,  as  a  general  rule,  to  an  issue  devisavit  vel  non  ;^  but  under  the 
present  practice,  the  Court  of  Chancer}^  has  power, ^  and  it  would  seem 
is  bound, ^"  to  determine  the  question  itself,  either  with  or  without  a 
jury,  as  it  may  think  fit :  ^^  though  it  may  direct  the  question  to  be  tried 
at  the  assizes,  or  at  a  sitting  in  London  or  Middlesex,  where  it  appears 
to  the  Court  that  the  question  ma}'  be  more  conveniently  so  tried. ^^ 

With  respect  to  wills  of  copyhold  estates,  it  seems  that  it  is  not 

the  practice  to  establish  them  against  the  heir-at-law ;  but  what 

*877     *  will  be  a  sufficient  proof  to  induce  the  Court  to  act  upon  them, 

when  theu-  validit}'  is  not  admitted  by  the  heir-at-law,  does  not 

seem  quite  clear.  ^ 

The  Ecclesiastical  Courts  had  no  jurisdiction  to  determine  the  validity 
of  wills  of  real  estate  ;  and  the  production  of  probate  was,  therefore, 
no  evidence  of  the  validity  of  the  will  as  to  real  estate.^  But  the  Coui-t 
of  Probate  has  such  jurisdiction  conferred  upon  it ;  ^  and  when  probate 
of  a  will,  not  confined  to  personalty,  has  been  granted  in  solemn  form, 

8  Rand  v.  Macmahon,  12  Sim.  553;  6  Jur.  Publishing  Company.  10  Jur.  N.  S.   192,  M. 

450.  R.;  Williams  v.  Williams,  12  W.  R.  140,  M. 

4  Concannon  v.  Cruise,  2  Moll.  332.  R. ;  33  Beav.  306 ;  and  see  Curlewis   v.  Car- 

5  Pemberton  v.  Pemberton,  11  Ves.  53;  ter,  9  Jur.  N.  S.  1148;  12  W.  R.  97,  V.  C  S. 
Bootle  V.  Blundell,  19  Ves.  505;  G.  Coop.  "  21  &  22  Vic.  c.  27,  §  5;  and  25&26 
137.  Vic.  c.  42,  §  3. 

6  2  R.  &  M.  1,  17.  12  25  &  26  Vic.  c.  42.  §  2. 

7  (Jresley  Eq.  Ev.  (Am.  ed.)  12-3,  124;  2  i  Archer  ».  Slater,  10  Sim.  624;  11  Sim. 
Greenl.  Ev.  §  693.  507;  Jervoise  v.  Duke  of  Northumberland,  1 

8  See  post.  Chap.  XXVII.  §   1,    Trinls  of     J.  &  W.  570. 

Questions  of  Fact ;  and  see  Man  v.  Ricketts,  2  Taj'lor  on  Evid.  1565,  A. 

7   Heav.  93,   102;    8  Jur.   159;    S.   C.  nom.  3  20  &  21  Vic.  c.  77,  §§  61-65;  Dodd  & 

Ricketts  v.  Turquand,  1  H.  L.  Ca.  472.  Brooke,  595,  641;  see  also  21  &  22  Vic.  c.  95. 

'<<  21  &  22  Vic.  c.  27,  §§  3,  4;  and  see  Ord.  As  to  wills  of  personal  estate,  the  Court  of 

XLI.  26,  52;  and  post,   Chap.  XXVII.  §   1,  Chancery  has  looked  at  the  original,  for  the 

Trials  (f  Questions  of  Fact.  pur|)ose  of  determining  the   construction,  in 

1"  25  &  26  Vic.  c.  42,  §   1;   post.   Chap.  Phillips  v.  Chamberlaine,  4  Ves.  57;  Comp- 

XXVH.  §   1,   Trials  of  QueMi<^s  of  Fact;  ton  v.  Bloxham,  2  Coll.  201,204;  Oppenheim 

Baylis  v.  Watkins,  8  .liir.  N.  S.  116.5.  L.  J.I. ;  v.  Martin,  !)  Hare,  802,  n. ;  Manning  v.  Pur- 

Etnnont  V.  Darell,  1  H.  &  M.   503;  Eaden  v.  cell,  7  De  G.,  M.   &  G.  55;    see,   however, 

1-  irth.  ib.  573 ;  Young  v.  Fernie,  1  De  G.,  .1.  Gann  v.  Gregory,  3  De  G.,  M.  &  G.  777,  780; 

&Sm.  353;  10  Jur.  N.   S.  58;  Re   Catholic  18  Jur.  1063. 
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the  probate  is  conclusive  evidence,  in  all  Courts,  of  the  validity  of  tlie 
will  as  to  real,  as  well  as  to  personal  estate.*  And  when  tin'  will  is  not 
proved  in  solemn  form,  if  ten  days'  notice  of  the  inU-iition  to  n-a*!  the 
probate  of  the  will,  or  copy  thereof,  stamp('(l  with  any  seal  of  the  Court 
of  Probate,''  as  evidence,  is  given,  it  will  be  conchisive  evidence  against 
the  person  to  whom  notice  is  given:  unless  such  person,  within  four 
daj's  after  receiving  such  notice,  gives  notice  that  he  disputt's  the  val- 
idity of  the  devise.®  The  consequence  of  the  above-mentioned  alterations 
in  the  law  is,  that  the  practice  of  establishing  a  will  in  Chancery  is  of 
comparativel}'  rare  occurrence. 

Where  an  original  will  is  required  to  be  produced  in  the  Coiu't  of 
Chancer}',  the  attendance  with  it  of  the  proper  officer,  in  whose  custody 
it  is  deposited,''  may  be  procured,  as  in  the  other  cases  where  the  pro- 
duction of  an  original  record,  or  instruTnent  in  the  nature  of  a  record, 
is  required.  Formerly,  however,  the  practice  was  for  the  Court  to 
make  an  order  upon  the  officer  of  the  Ecclesiastical  Court  to  deliver  the 
original  will  to  the  solicitor  in  the  cause,  upon  his  giving  security  (to 
be  approved  by  the  Judge  of  that  Court)  to  return  it  safe  and 
iindefaced  within  a  particular  *  time.^  In  Fauquier  v.  Tynte,^  *878 
Lord  Eldon  seemed  at  a  loss  to  account  for  this  deviation  from 
the  ordinary  course,  which  he  thought  miglit  be  inoperative  if  the  officer 
of  the  Ecclesiastical  Coui't  refused  to  obey  the  order ;  and  he  declined 
to  extend  it  to  any  other  case  than  that  of  a  will. 

There  are  several  cases  in  which  a  Court  of  Equity  has  established  a 
will,  without  the  production  of  the  original,  where  the  fact  of  the  will 
having  been  proved  and  retained  abroad,  or  other  circumstances,''  have 
rendered  it  impossible  to  bring  the  original  before  the  Court ;  *  but  it 
seems  that,  in  such  cases,  strict  proof  of  the  execution  and  attestation 
must  be  giveii,  unless  they  are  admitted,  or  unless  the  will  is  old  enough 
to  prove  itself.^    The  contents  of  the  will  must  be  proved  to  the  satisfac- 

*  20  &  21  Vic.  c.  77,  §  62.     As  to  the  ad-  ''  A  suhpmnn  duces  tecnmy,'W\  be  issued  for 

vantan-e  ofproviiitr  a  w'ili  insolemn  form,  see  this  purpose.     Wigan  v.  Rowland.  10  Hare 

Dodd'^&   Brooke,"  641,   n.  (a);    and  for   the  Ap.  18,  19;  17  .lur.  816.     For  the  fees   paya- 

practice,  ib.  641-652.  ble  to  the  officer  of  the  Court  of  1  ro  .ate  at- 

5  The  stamp  is  onlv  required  for  thecopv.  tendinc;  with  tlie  will,  see  (  ourt  of  1  rol.ate 
Rippon  i^.Vriest,  3  F."  &  F.  644.                    "  Rules,  30  .lulv    1862;  l.odd  i:  Hmuke,  IIM. 

6  20  &  21  Vic.  c.  77,  §  64;  see  Danbv  v.  .    12.30:  8  .lur.  N.  b.  Ft.  2,  J'J2,  .J!I7. 

Poole,  10  W.  R.  .^15,  V.  C.   S.;  Barraclough  l  Morse  v.  Roach  2  Stran-e,  961;  1  Dirk. 

V.  Greenaugh,  1  W.  N.  319;  15  W.  R.  21,  Q.  65;    Frederick    v.   Avnscoinl)e,   1   .Atk.  627; 

B.     Office  copies   of  wills  are    not  collated  Peirce   i'.    ^Vatkin,    2     lick.    48.-j;    I-ake   r. 

with  the  original,  unless  specially  re<iuired;  Causlield,  3  Bro.  C  C.  263;  Forder  f.  U  adc, 

evervcopvsS  required  to  be  examined  will  4  Bro.  C.  C.  4,6;    Hodgson  ».  — -,  6   Vi-s. 

be   certified   under  the  hand  of  one  of  the  135;  Ford  f.  ,  tb.  802;    see  also  he  on, 

principal  Registrars  to  be  an  examined  copy ;  226 ;  and  for  forms  of  orders,  sec  2  \  an  Hey. 

and  the  seal  of  the  Court  is  not  to  be  affixed  361,  362.  p  v„o  n=i.  ;h  una 

to  an  office  copv  unless  the  same  has  been  so  2  7  Ves.  292;  and  see  6  Ves  135;    A   802. 

ceititied.     Court  of  Probate  Rules,  .30  July,  8  LH.s  y.  Medlicott,  cited  4  Bea\  .  144. 

1862,  rr.  80,  81 ;  Uodd  &  Brooke,  1076.     An  *  A  codicil  deslroved  without  the  testator  3 

office  copv  not  so  certified  and  sealed  is  not,  consent  was  established  in  (  lark   f.   \\  right, 

thereforef "dually  received  in  evidence.     An  3  Pick.  67  (2d  ed.),  69,   note  (1).   and  cases 

extra  fee  of  7.<.6(/.  is  charged  for  a  certihed  cited.  ,  .„   lo  c;„,   r,r,T    ..«•  ft 

office  copv;  and  see  20  &  21  Vic.  c.  77,  §  69.  5  Rand  v.  Macmahon,  12  Sim.  oo3,  550,  6 

For  forms  of  notice,  under  section  64,  see  Vol.  Jur.  450. 
III. 
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tion  of  the  Court ;  ^  and,  in  the  absence  of  the  original,  there  are  vari- 
ous means  of  secondar}'  evidence  appUcable  for  this  purpose.  In  Pullan 
V.  Rawlins,''  sufficient  secondary  eA-idence  was  given,  by  means  of  a 
copy  admitted  to  probate  in  this  country,  certified  by  the  Registrar  of 
the  place  where  the  original  was  deposited. 

Secondary'  evidence  of  the  contents  of  written  documents  is  admitted, 
both  at  Law  and  in  P^quity,  when  the  party  has  not  the  means  of  pro- 
ducing them,  because  they  are  either  lost  or  destro3'ed,  or  in  the  posses- 
sion or  power  of  the  adverse  part}'.  At  Law,  where  it  is  not  known 
till  the  time  of  trial  what  evidence  will  be  oflered  on  either  side,  a  party, 
hi  order  to  entitle  hhnself  to  give  secondarj'  evidence  of  the  contents  of 
a  wiitten  document,  on  the  ground  of  its  being  in  the  possession  of  his 
adversary,  ought  to  give  him  notice  to  produce  it :  for  otherwise,  no7i 
constat  that  the  best  evidence  might  not  be  had.*  But  even  at  Law, 
when,  from  the  natore  of  the  proceeding,  the  part}^  must  know  that  the 
contents  of  a  written  instrument  in  his  possession  will  come  into  ques- 
tion, it  is  not  necessary  to  give  any  notice  for  its  production  ;  and, 
therefore,  in  an  action  of  trover  for  a  deed,^  or  upon  an  indictment  for 

stealing  a  bill  of  exchange, ^°  it  has  been  held,  that,  without  previ- 
*879     ous  notice,  parol  evidence  may  be  given  of  the  *contents  of  the 

instrument  which  is  the  foundation  of  the  proceeding.^ 
The  same  exception  to  the  general  rule  appears  to  be  equally  applica- 
ble in  Courts  of  Equity  :  for  there  it  is  held,  that  when,  either  from  the 
pleadings  or  depositions,  a  part}^  is  apprised  that  it  is  the  intention  of 
the  opposite  part}'  to  make  use  of  secondar}'  evidence  of  the  contents 
of  a  document  in  his  possession,  such  secondary  evidence  may  be  used 
at  the  hearing,  without  serving  the  party  in  whose  possession  it  is  with 
notice  to  produce  it.^  This  point  was  much  considered  by  Sir  William 
Grant  M.  R.  in  Wood  v.  Strickland,^  where  a  witness,  who  had  been 
examined  on  the  part  of  the  defendant,  deposed  to  the  contents  of  a 
certain  letter  which  had  been  written  b}^  the  plaintiff  to  the  witness, 
which  the  witness  stated  that  he  had  himself  subsequentl}^  returned  to 
the  plaintiff,  who  immediately  threw  it  into  the  fire  and  destroyed  it. 
At  the  hearing,  an  objection  was  taken,  on  the  part  of  the  plaintiff,  to 
the  admissibility  of  this  evidence,  on  the  ground  that  there  was  no  proof 
of  the  letter  being  lost  or  destroyed,  nor  of  an}'  notice  given  to  the 
plaintiff  to  produce  it ;  but  the  objection  was  overruled  by  the  Master 

6  The  evidence  of  the  entire  contents  of  Greenl.  Eq.  §  5G1.  [Photographic  copies  of 
the  will  must,  in  such  cases,  be  most  clear  instruments  are,  like  press  copies,  secondary 
and  satisfactory.  Davis  v.  Sigourney,  8  Met.  evidence.  Eborn  v.  Zimpelman,  47  Texas, 
487;  Durfee  v.  Durfee.  8  Met.  490,  note;  503.  And  see,  as  to  photographs,  Locke  v. 
Huble  V.  Clark,  1  Hagg.  Eccl.  115.  Sioux,  &c.  Ky.  Co.,  46  Iowa,  109.     Blair  v. 

7  4  Beav.  142,  where  the  cases  are  col-  Pelham,  118  Mass.  420;  Udderzook  v.  Com- 
lected.  nioiiwealth,   7fj   Penu.    St.  y40.     Copv   of  a 

8  1  Phil.  Ev.  (Cowen  &  Hill's  ed.  18-39)  telegram  held  admissible  on  proof  of  the  de- 
439  et  seq  ;  3  ib.  1182,  note,  834,  and  cases  struction  of  the  original.  Slate  v.  Hopkins, 
cited;  1  Greenl.  Ev.  §  560.  50  Vt.  ;JI(i.J 

9  How  V.  Hall,  14  East,  274.  '^  See  Greslcy  Eq.  Ev.  {..\m.  ed.)  118. 

10  Aickles's  case,  1  Leach,  294.  ^  2  Mer.  461.  465;  and  see  Lyne  i,-.  Lock- 

1  See  Taylor    ou  Evid.   5§   379,    379;    1       wood,  2  M(dl    321;   Davison  v.  liobinson,  6 
'^  W.  R.  673,  L.  C. 
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of  the  Rolls,  on  the  ground  that  the;  plaintiir  must  have  hocii,  liy  the 
depositions,  that  the  evidence  of  the  case,  set  up  as  a  (h'fcnce  to  the 
bill,  consisted  of  certain  written  communications  which  had  taken  i)lace 
on  the  subject  of  the  suit,  and  that  it  was  iini)ossihh',  then-fore,  tliat  he 
could  have  been  taken  by  surprise,  or  could  not  be  prepared  to  prrxluee 
any  letter  that  might  be  in  his  possession.  It  is  right,  however,  to 
state,  that,  in  Iluivkesworlh  v.  Dewsnap*  Sir  Lancelot  Shadwcll  V.  C. 
came  to  a  decision  whicli  was  contrary  to  that  in  Wood  v.  Strickland ;  * 
and  that,  in  Stnlz  v.  Sluh,^'  he  referred  with  apjirobation  to  his  own 
decision  in  Ilawkesworth  v.  Deivsnap  :  though  he  exi)ressed  himself  will- 
ing to  have  the  point  again  argued,  in  order  that  the  practice  might  be 
settled.  The  point,  however,  was  not  argued,  the  objection  having 
been  waived. 

It  may  be  mentioned,  with  reference  to  this  subject,  that,  in  Park/nirst 
v.  Lowten,''  Lord  Eldon  appears  to  have  thought,  that  when  a  defendant 
admitted  a  deed  to  be  in  his  possession,  but  declined  to  produce  it,  on 
the  ground  that  it  might  convict  him  of  simony,  or  any  other  criminal 
offence,  secondary  evidence  of  its  contents  might  be  received. 

Where  written  documents  are  not  admitted,  and  do  not  prove 
*  themselves,  they  must  be  proved  by  the  same  evidence  as  at     *880 
Law :  ^  the  evidence,  however,   being  taken   according   to   the 
practice  of  the  Court  of  Chancery. 

Where  an  instrument,  to  the  validity  of  which  attestation  is  not 
requisite,  has  been  attested,  such  instrument  may  be  proved  l)y  admis- 
sion, or  otherwise,  as  if  there  had  been  no  attesting  witness  thereto  ;  ^ 
and  it  is  not  requisite  to  prove  it  by  the  attesting  witness,  except  in  the 
case  of  ex  parte  applications :  on  which  the  evidence  of  the  attesting 
witness  will  still  be  required,^  unless  it  can  be  shown  that  there  is  a 
difficulty  in  procuring  it.* 

To  avoid  unnecessary  expense  in  the  proof  of  documents,  it  has  been 
enacted  that,  where  all  parties  to  a  suit  are  competent  to  make  admis- 
sions, any  party  may  call  on  any  other  party,  by  notice,  to  admit  any 
document  saving  all  just  exceptions  ;  and  that,  in  case  of  refusal  or 
neglect  to  admit,  the  cost  of  pro^dng  the  document  shall  be  paid  by  the 
party  so  neglecting  or  refusing,  whatever 'the  result  of  the  cause  may 
be :  unless  the  Court  shall  certify  that  the  refusal  to  admit  was  reason- 
able ;  and  that  no  costs  of  proving  any  document  shall  be  allowed, 

4  Cited  5  Sim.  460.  R-  » '  8,  J.  C   W. :  J-'armnl  v  Trncv   1 1  W. 

6  2  Mer.  401.  K-  07    v  .  C.  K.     In   Jie  Hall.  1.  W  •  I..   ;  ,6 

6  5  Sim   460  ^-  ^-  ^•'  "'''ere  no  solemnilios  were  riMimrod 

7  2  Swanst   213  for  the  execution  of  a   power,  a   fiin.l    wcjus 

1  See  ante]  p.  874,  and  note;  1  Greenl.  directed  to  be  paid  out  of  Court,  without  the 
Ev.  §  589  effeq.avd  note;  Gresley  Eq.  Ev.  evidence  of  the  attestmg  witness;  and  see 
CAm   ed  )  118    119  et  sea  Tavlor,  §  1640. 

2  17  &  18  Vic.  c.  125,'§  26;  see  Homer  v.  iProof  l.y  the  attesting  witness  is  it  serms, 
Wallis    11  Mass   309  neces^arv,  where  the  vali.lity  of  the  instru- 

3  Re  Reav'l  Jur.  N.  S.  222;  3  W.  R.  nient,  and  payment  of  tiie  consuleration  are 
312  V  C  "K  •  Pedder  v.  Pedder,  cited  contested  by  a  person  not  a  party  to  lU 
Seton   16    '       ''  Leigli  r.  Boyd,  35  lieav.  435.J 

4  he  bierdon,  10  Jur.  N.  S.  673;  12  W. 
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unless  such  notice  be  given :  except  in  cases  where  the  omission  to 
give  the  notice  is,  in  the  opinion  of  the  Taxing  Master,  a  saving  of 
expense.* 

An}-  document  requiring  to  be  stamped  will  not  be  received  in  evi- 
dence, until  it  has  been  stamped,®  except  for  a  collateral  purpose  ; ''  and 
upon  the  production  of  any  document  (except  such  as  cannot  be  stamped 
after  execution,  on  pa^'ment  of  the  dutj^  and  a  penalt}',^)  as  evidence  at 
the  trial  of  an}-  cause,  it  is  the  duty  of  the  officer  of  the  Court,  whose 
duty  it  is  to  read  such  document,  to  call  the  attention  of  the  Judge  to 
any  omission  or  insufficiency  of  the  stamp  ;  and  the  document,  if  un- 
stamped, or  not  sufficiently  stamped,  will  not  be  received  in  evidence 
until  the  whole,  or  the  deficiency  of  the  stamp  duty,  and  the  penalty 
required  by  statute,  together  with  the  additional  penalty  of  one  pound, 

has  been  paid ;  and  thereupon  such  document  is  admissible  in 
*881     evidence,  saving  all  *  just  exceptions  on  other  grounds.^     No  new 

trial  will  be  granted  by  reason  of  the  ruling  of  any  Judge  that 
the  stamp  upon  any  document  is  sufficient,  or  that  the  document  does 
not  require  a  stamp. ^ 


Section  VII.  —  Proving  Exhibits  at  the  Hearing^  under  an  Order. 

"Written  documents,  essential  to  the  justice  of  the  cause,  may  in  cer- 
tain cases  be  proved  at  the  hearing  as  exhibits,  viva  voce,  or  by  affi- 

5  Ante.  p.  849;  21  &  22  Vic.  c.  27,  §  7;  the  document  to  be  properlv  stamped;  see 
Ord.  XLI.  39,  and  Sched.  N.  No.  6;  Taylor,  Seton,  IG;  and  see  ante,  pp.  848,  849;  Owen 
§  707  A.  [Undev  these  provisions,  a  bank-  v.  Thomas,  3  M.  &  K.  353;  Coles  v.  Treco- 
vupt  and  a  married  Avoman  are  competent  to  thick,  9  Ves.  234,  239;  Carrington  v.  Pell,  2 
admit  documents.  Churchill  v.  Collier,  1  N.  De  G.  &  S.  512;  Browne  v.  Savanfe,  5  Jur. 
R.  82.]  Section  7  is,  in  terms,  generally  N.  S.  1020,  V.  C.  K.;  see  also  Nixon  r.  Al- 
applicable,  and  has  been  so  acted  upon;  Seton,  bion  Marine  Insurance  Company,  L.  R.  2 
21 ;  it  is  framed  on  the  Common  Law  Proce-  Exch.  338.  Pteceipts  for  payments  not  duly 
dure  Act,  1852  (15  &  16  Vic.  c.  76),  §  117;  stamped,  and  which  could  not  be  stamped 
and  see  Common  Law  Rules  of  H.  T.  1853,  r.  either  with  or  without  a  penalty,  were  received 
30;  17  Jur.  Ft.  2,  9;  Taylor,  §  703.  For  the  in  evidence  by  consent,  in  Orange  v.  Pickford, 
cases  at  Law  on  the  construction  to  be  put  on  and  Thompson  v.  Webster,  cited  Seton,  16. 

§  117,  and  the  practice  thereunder,  see  Ta\'lor  "-  17  &  18  Vic.  c.  125,  §  31.     In  Carpenter 

on  Evid.  §§704-707;  Chitty's  Arch.  319-323;  v.  Snelling,   97  Ma.ss.  452,  it  was  held  that 

Chitty's    Forms,     140-145.      For    forms    of  the  provision  of  the  United  States  Sts.  1866, 

notice,   admission  thereunder,  and    affidavit  c.  184,  §  9,  that  no  instrument  or  document 

of  service,  .see  Vol.  III.  not  duly  stamped,  as  required  bv  the  internal 

6  Smith  V.  Henley,  1  Phil.  391,  396;  8  revenue  laws  of  the  United  States,  shall  be 
Jur.  434.  admitted  or  used  as  evidence  in  any  Court 

7  Blair  v.  Bromley,  11  Jur.  617,  L.  C,  and  until  the  requisite  stamps  shall  have  been 
cases  there  cited.  affixed  thereto,  applies  only  to  the  Courts  of 

8  See  Seton,  16.  the  United  States.      Bigelow  C.  J.  in  this 
1  The  Stamp  Act,  1870  (33  &  34  Vic.  c.  case    said:     "We    entertain    grave    doubts 

97),  §  16,  on  and  after  1  Jan.  1871.     The  17  whether  it  is  within  the  constitutional   au- 

&  18  Vic.  c.  125,  §§  28,  29,  is  repealed  on  and  thority  of  Congress  to  enact  rules  regulating 

from  that  date,  by  33  &  34  Vic.  c.  99.     It  the  competenc}'  of  evidence  on  the  trial  of 

seems  there  is  no  officer  of  the  Court,  strictlj'  cases  in  the  Courts  of  the  several  States  which 

answering  the  description  in  §  16  ;  the  Regis-  shall  be  obligatory  upon  them."     See  also 

trar  clearly  docs  not.     Seton,  10.     The  prac-  Lynch  v.   Morse,  97  Mass.  458  in  note;  Dis- 

tice  in  the  Court  of  Chancery  is  to  direct  the  brow  v.  Johnson,  3  C.  E.  Green,  30;  Davy  v. 

cause  to  stand  over,  or  to  allow  it  to  proceed  Morgan,  56  Barb.  218;    [Sporrer  v.  Eifler,  1 

on  the  undertaking  of  the  solicitor  to  procure  Heisk.  633]. 
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davit.''  This  courso  may  be  adopted,  where  the  cause  is  heard  on  hill 
and  answer/  or  where  the  documents  have  not  been  proved  before  the 
evidence  in  the  cause  is  closed. 

Amongst  the  documents  which  may  be  thus  proved,  may  be  classed : 
"  all  ancient  records  of  endown)ents  and  institutions,  whether  they  are 
offered  to  be  proved  as  original  instruments,  or  as  they  are  found  col- 
lected and  recorded  in  register  books  of  great  antiiiuily,  depos- 
ited in  the  registries  of  the  arehl)ishoi)s  and  bisliops,  *  or  of  the  •882 
deans  and  chapters  of  collegiate  churches,  or  of  the  Ecclesiasti- 
cal Courts,  bulls  of  the  Popes,  records  from  the  Bodleian,  llarleian, 
and  Museum  libraries,  or  from  any  of  the  public  libraries  belonging  to 
the  two  universities,  or  from  the  library  at  Lanil)i'th  :  all  or  auv  of 
which  ancient  documents  must  be  produced  by  those  persons  in  whose 
Immediate  custody  they  are,  who  must  be  sworn  to  identify  the  particu- 
lar record  produced  in  his  custod}^,  before  the  same  can  be  read."  ^ 

So,  in  like  manner  may  be  proved,  as  exhibits,  office  copies  of  rec- 
ords ^  from  an}-  of  the  Courts  at  Westminster,  or  of  grants  or  enrolments 
from  the  rolls  or  other  records  deposited  in  the  Public  Record  Olllces, 
or  of  records  or  proceedings  from  Courts  of  inferior  jurisdiction  in  Eng- 
land :  as  those  of  the  counties  palatine  of  Chester,  Lancaster,  or  Dur- 
ham, or  of  the  Courts  of  Great  Session  in  Wales,  or  of  the  Courts  of 
the  universities  of  Oxford  and  Cambridge,  or  of  the  Cit}'  of  London,  or 
of  the  Cinque  Ports, ^ 

Deeds,  bonds,  promissory  notes,  bills  of  exchange,  letters,  or  re- 
ceipts, of  which  proof  must  be  made  of  the  handwriting  of  the  persons 

I 

8  The  practice  of  provinf:^  such  documents  It  is  provided,  that  the  late  change  in  the 

by  affidavit  was  introduced  by  (he  4-3d  Order  mode  of  takinj^  evidence  in  Eiiuity  in  Massa- 

of  August,  18-41  f  Sand.  Ord.  88G;   3  I5eav.  chusetts  shall  not  prevent  tlie  use  of  affidavits 

XXV.,    which   directed    that,    "In    cases    in  where   they  have   heretofore   been  allowed. 

which  any  exhibit  may,  bj-  the  jiresent  prac-  GcnI.  Sts.  c.  1-31,  §  GO. 

tice  of  the  Court,  be  proved  viva  voce  at  the  By  Chancery  Rule  95  of  New  .Jersey,  no 

hearing  of  a  cause,  the  same  may  be  proved  documentary  evidence,   wliich   is  not   made 

by  the  affidavit  of  the  witness  who  would  be  an  exhibit  before  the  Master,  sh;ill  be  read 

competent  to  prove  the  same  viva  voce  at  the  at  the  hearing  of  the  cause.     Dick.  Prec. 

hearing."     This  order  is  not  included  in  the  25. 

Consolidated  Orders;  but  the  Prel.  Ord.  r.  5,  *  Ante,   p.   828;    Rowland   v.   Sturgis,  2 

which  preserves  any  established  practice  orig-  Hare,  520;  Chalk  i*.  Haine,  7  Hare,  :J1}-'J;  1.3 

inated  in,  or  sanctioned  by,  the  Orders  thei-e-  Jur.  981 ;  Neville  v.  Fitzgerald,  2  Dr.  &  War. 

byabrogated,  would,  it  is  conceived,  authorize  -  530;    Wyatt's   P.   H.  219;    cufi/ra,  Jones   v. 

the  adoption  of  the  practice,  wliere  necessary;  Griffith,  14  .Sim.  2G2;  8  .lur.  733. 

see  Seton,   14;    see  also  13  &  14  Vic.  c.  35,  i  2  I'owl.  Kx.  Pr.  157.                                   I 

§  28;  and  orders  to  prove  exhibits  viva  voce  2  'I'hc  oliice  C()i)ies  here  mentioned  are  the 

or  by  affidavits  are  frequently  made;  for  re-  copies  of  those  records  of  which  it  is  the  duty 

centinstauces,  see  .Jegon  v.  Vivian,  M.  R.,  of  proper  officers,  ajipointed  by  the  law,  to 

17  Dec,  18G9,  Rolls' Lib. ;  Feltham  r.  Turner,  Inrnish  copies  for  general   use,  and  are  not 

M.  R.,  2  July,  1870,  Rolls'   Lib.     Courts  of  those   copies    whicji   it    is   the   duly   of    the 

Chancery  have  always  had  the  power  to  ex-  olhcer   of   the   Court   to  make   for  the   con- 

amine  witnesses  viva  voce,  for  tlie  purjiose  of  venience  of  suitors   in   that  Court,  such  as 

proving  certain  written  instruments.     I.evert  the  ordinary  office  copies  of  pleadings  and 

V.  Redwood,  9  Porter,  80;  Hughes  v.  Phelps,  depositions  in  the  Court  of  Chancery;  which, 

3  Bibb,  199;  Gresley  Eq.  Ev.  12G;  Latting  v.  although  they  are  a(lmi>sihle  in  the  Courts  to 

Hall,  9  Paige,  483;  Dana  ?'.  Nelson,  1  Aiken,  which  the  officer  beh)ugs,  are  not  admissible 

254;   see  De  Pevster  v.  Golden,  1  Edw.  Ch.  in  other  Courts  without  further  proof  of  their 

63;    Nesmith  ?;.■  Calvert,  1   Wood.  &  M.  34;  accuracy.      2  Phil,   on    Kvid.    197;    Taylor, 

Gafnej'  v.    Reeves,    6    Ind.   71;    Morton    v.  §  1382. 

White,  5  Ind.  338.  3  2  Fowl.  F^^.  Pr.  158. 
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writing  or  executing  the  same,  are  all  considered  as  exhibits,  and  may 
be  proved  at  the  hearing.* 

With  the  exception  of  documents  coming  out  of  the  custody*  of  a  pub- 
lic officer  having  the  care  of  such  documents  (which  are  proved  by  the 
mere  examination  of  the  officer  to  that  fact) ,  no  exhibit  can  thus  be 
jjroved  that  requires  more  than  the  proof  of  the  execution,  or  of  hand- 
writing, to  substantiate  it :  '^  if  it  be  anj-  thing  that  admits  of  cross- 
examination,  or  that  requires  an}'  evidence  besides  that  of  handwriting, 
it  cannot  be  received.®  This  rule  is  strictly  adhered  to  ;  and  in  many 
cases,  where  an  instrument  which,  prima  Jacie^  appears  to  be  an  ex- 
hibit, requires  more  formal  proof,  it  cannot  be  received  as  one.' 
*883  Thus,  the  Court  refused  *  to  admit  certain  receipts  to  be  proved 
viva  voce^  although  ordinarily'  thej^  might  be  taken  as  exhibits : 
because,  in  order  to  make  them  evidence  of  the  fact  they  were  intended 
to  substantiate,  a  further  fact  must  have  been  proved,  which  the  other 
side  would  have  had  a  right  to  controvert  and  to  cross-examine  upon.-* 
So  also,  whei-e  a  power  was  required  to  be  exercised  by  a  deed  exe- 
cuted in  the  presence  of,  and  attested  by  witnesses,  it  was  held  that  the 
deed  by  which  the  power  was  exercised  could  not  be  proved  viva  voce 
at  the  hearing  of  the  cause  ;  ^  and  where  a  book,  in  which  the  collector 
of  a  former  rector  had  kept  accounts  of  the  receipt  of  tithes,  was  offered 
to  be  proved  viva  voce^  it  was  rejected,  because,  besides  proving  the 
handwriting,  it  would  be  necessary  to  prove  that  it  came  out  of  the 
proper  custody,  and  that  the  writer  was  the  collector  of  the  tithes.^ 

For  the  same  reason,  a  will  of  real  estate  cannot  be  proved  as  an  ex- 
hibit at  the  hearing :  because,  besides  the  mere  execution  of  the  will, 
the  sanity  of  the  testator  must  be  established,  and  the  heir  has  a  right 
to  cross-examine  the  witnesses.*  Under  the  present  practice,  however, 
a  will  has  been  allowed  to  be  proved  at  the  hearing,  with  liberty  to  the 
heir  to  cross-examine  the  witnesses. ° 

If  a  document  is  impeached  by  the  answer  of  a  defendant,  it  cannot 
be  proved  viva  voce^  on  the  part  of  the  plaintiff,  against  such  defendant. 

4  2  Fowl.  Ex.  Pr.  158;  Hinde,  370.  a  deed  where  the  examinant  is  the  attesting 

5  See  Ellis  ».  Deane.  3  Moll.  62;  Emerson  witness,  the  handwriting  of  a  letter,  or  re- 
ts. Berkley,  4  Hen.  &  M.  441.  ceipt,  or  promissory  note,  &c.,  &c.     Gresley 

6  Lake  v.  Skinner,  1  J.  &  W.  9, 15;  Bow-  Eq.  Ev.  (Am.  ed.)  126. 

ser  V.  Colby,   1  Hare,   109,   132.     It  seems,  Where  a  minor  is  a  party,  the  Court  will 

however,  that  the  Court  will,  upon  the  sug-  not  permit  a  witness  to  be  examined  viva  voce 

gestion  of  counsel,  put  questions  to  the  wit-  at  the  hearing  of  the  cause,  to  prove  a  deed 

ness;  see  Turner  v.  Burleigh,  17  Ves   354.  or  exhibit,  which  must  be  proved  at  the  office, 

7  Bloxton  ■».  Drewit,  Prec.  in  Cha.  64;  by  an  examination  of  the  witness  upon  infer- 
Ellis  V.  Deane,  3  Moll.  63;  Emerson  v.  Berk-  rogatories..  White  v.  Baker,  1  Irish  Eq.  282. 
lev,  4  Hen.  &  M.  441:  Gresley  Eq.  Ev.  l  Earl  Pomfret  v.  Lord  Windsor,  2  Ves. 
(Am.  ed.)  132  [199].  It  is  said  not  to  be,  S.  472,  479;  and  see  Bloxton  «.  Drewit,  Prec. 
strictly   speaking,    correct  to   say,   that    no  in  Ch.  64. 

questions,  which  will  admit  of  a  cross-exam-  2  Brace  v.  Blick,  7  Sim.  616. 

ination,  may  be  asked  a  witness  thus  proving  3  Lake  v.  Skinner,  1  J.  &  W.  9,  15. 

exhibits;  but  the  fact  is,  that  the  examina-  ■*  Harris  v.  Ingledew,  3  P.  Wnis.  93;  Nib- 

tion  is  restricted  to  three  or  four  very  simple  lett  v.   Daniel,  Bunb.  310;  2  Fowl.  Ex.   Pr. 

points,  such  as  the  custody  and  identity  of  an  158;  nnte,  pp.  874,  875. 

ancient  document  produced  by  a  librarian  or  5  Chichester  v.  Chichester,  24  Beav.  289; 

registrar,  the  accuracy  of  an  office  copy  pro-  see  also  Hope  v.  Liddell,  20  Beav.  438. 
duced  by  the  proper  orticer,  the  execution  of 
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Thus,  where  the  answer  of  one  of  the  dcfL-nihiiits  in  a  cause  insisted 
that  a  covenant  was  fraudulently  inserted  in  a  deed,  the  Court  refuHcd 
to  admit  such  deed  to  be  proved  viva,  voce  against  that  defonthint :  al- 
though it  was  held,  that  it  might  have  been  so  proved  against  tlie  other 
defendant,  who  had  not  inii)eaehed  its  authenticity.'  So,  where  a  l»ill 
was  filed  for  the  pa3"ment  of  an  annuity,  tlu;  circumstances  under  which 
the  annuity  deed  was  executed  being  disputed  by  the  parties,  tlu;  plain- 
tiff was  not  allowed  to  prove  the  deed  viva  voce  as  an  exhibit ;  but  leave 
was  given  to  file  inteiTOgatories  for  that  purpose.'' 

It  is  only,  however,  where  the  execution  or  tlie  authenticity  of  a  deed 
is  impeached,  that  it  cannot  be  proved  as  an  exhibit :  if  tlie  validity  of 
it  only  is  disputed,  it  may  be  so  proved  ;  *  and  upon  this  principle,  the 
plaintiff,  in  a  foreclosure  suit,  was  allowed  to  prove  by  affidavit  the 
mortgage  deed  under  which  he  claimed,  where  it  was  neither  admitted 
nor  denied  by  the  defendant.® 

It  is,  however,  necessary,  in  order  to  authorize  the  proving 
of  *  an  exhibit  at  the  hearing  of  a  cause,  that  the  party  intend-  *884 
ing  to  make  use  of  the  exhibit  should  previously  obtain  an  order 
for  that  purpose.^  This  order  may  be  obtained,  by  the  party  requiring 
it,  on  motion  of  course,  or  on  petition  of  course,  at  the  Rolls,*  and  it 
may  be  granted  during  the  hearing  of  the  cause :  ^  in  which  case,  the 
cause  will  either  be  ordered  to  stand  over  for  the  purpose  of  cnal)liiig 
the  order  to  be  served  and  acted  upon,  or,  if  the  witness  is  in  Court,  it 
may  be  acted  upon  immediately.^ 

The  order,  when  drawn  up,  must  describe  minutely  the  exhibits  to 
be  proved  ;  ^  and  it  is  always  made,  as  of  course,  "  saving  all  just  ex- 
ceptions." ® 

The  order,  .being  drawn  up,  passed,  and  entered,  a  copy  thereof  must 
be  served,  in  the  usual  manner,  upon  the  adverse  solicitor,  two  days 
previous  to  the  hearing  of  the  cause.'' 

When  the  cause  is  called  on,  the  original  order,  the  exhibit  described 
therein,  and  the  witness  to  prove  the  same,  must  be  produced  in  Court ; 
and  the  Registrar  then  administers  the  oath  and  examines  the  wit- 

6  Barfield  v.  Kelly,  4  Russ.  355,  357;  Joly  »  Bank  v.  Farque?   Amb.  145 

V     Swift,    3   Jo.   &Lat.  126;   Hitchcock  v.  '         4  But  see  Bird  t;.  Lake,  1  H.  i:  M.  111. 
Carew    Kav  Ap   14.  ^  As,    if  a   deed,    the   date   and    parties 

7  Maber  i;.  Hobbs,  1  Y.  &  C.  Ex.  585,  names;  if  a  letter,  the  date,  and  the  name^ 
egg  of  the  persons  by  whom  it  was  written,  and 

8  Attorney-General  v.  Pearson,- 7  Sim.  to  whom  it  ^J^^"  a;''l'"e^^«l-  i,''"*;';'^'  ^?^' 
309  Greslev  Eq.  Ev.  (Am.  cd.)  131    [188J.      lo 

9  Rowland  v.  Sturm's,  2  Hare,  520;  contra  authorize  a  party  to  produco,  at  the  heariiif;, 
Jones  V.  Griffith,  14  Sim.  262;  8  Jur.  733;  documentary  evidence  which  is  not  made  an 
and  see  Chalk  v.  Raine,  7  Hare,  393;  13  Jur.  exhibit  before  the  Examiner  nor  distinctly 
Qg]^  referred  to  in  the  pleadings,  the  notice  ot  in- 

1  Hinde  370;  Clare  v.  Wood,  1  Hare,  tentinn  to  make  use  of  such  evidence  should 
314;  see  Emerson  v.  Berkley,  4  Hen.  &  M.  state  sunici.-nt  of  the  sul.stance  of  the  dm-u- 
441  Barrow  v.  Rhinelander,  1  Jolin.  Ch.  ment  intciulcd  to  be  produced  to  enable  the 
559  Gi=eslev  Eq.  Ev.  (Am.  ed.)  131  [188].  adverse  party  to  .see  that^  ■  '«  evidence  of 
The  order  may  be  obtained  after  the  aflidavit,  some  fact  aRainst  him.  Miller  v.  Averj,  i 
in  proof  of  the  exhibits,  is  made.     S.  C.  Barb^  Ch.  582. 

2  See  Graves  v.  Budgel,  1  Atk.  444.     For  «      uide,  ;^.0. 

form  of  order,  see  Seton,  1237,  No.  3.  '  IIi"de,  3i0;  Gresley,  188;  Ord.  HI.  1. 
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ness  ;  ®  or,  if  proved  b}'  affidavit,  the  order  and  exliibit  must  be  pro- 
duced with  the  affidavit.^ 

No  documents  but  those  mentioned  or  described  in  the  order,  can  be 
thus  proved  at  the  hearing ;  ^'^  and  as  the  order  saves  just  exceptions, 
all  objections  which  can  be  taken  to  the  adniissibilit}'  of  the  document 
as  evidence,  may  then  be  urged  by  the  opposing  jjarty. 

The  attendance  of  an  unwilling  witness,  to  prove  an  exhibit  at  the 
hearing,  may  be  enforced  b}'  subpoena,^^  and,  unless  an  order  to  prove 
viva  voce  at  the  hearing  has  been  obtained,  an  order  for  leave  to  issue 
the  subpoena  appears  to  be  necessary,  and  may  be  obtained  on  ex  parte 
motion. ^^  The  subpoena  is  prepared  and  issued  in  the  manner 
*885  hereafter  explained  :  ^^  and  is  made  returnable  *  at  the  time  and 
place  specified  in  an  accompanying  notice  ;  being  usuall}'  the  day 
on  which  the  cause  will  be  in  the  paper  for  hearing,  and  the  Court 
of  the  Judge  who  is  to  hear  it.-'  The  order  to  prove  viva  iwce,  or  to 
issue  the  subpoena,  as  the  case  ma}^  be,  must  be  produced  at  the  time 
the  subpoena  is  sealed.  Personal  service  is  necessary,  and  a  tender 
of  expenses,  as  in  the  case  of  an  ordinar}'  subpoena  ad  testijicandum.'^ 

The  adverse  part}-  has  no  right,  in  the  absence  of  special  circumstan- 
ces to  compel  the  production,  before  the  hearing,  of  an  exhibit,  how- 
ever it  has  been  proved  :  ^  unless,  perhaps,  where  the  deposition  proving 
it  sets  it  out  verbatim  ;  *  nor  even  to  inspect  it :  for  he  is  not,  before 
the  hearing,  to  "  see  the  strength  of  the  cause,  or  an}'  deed  to  pick  holes 
in  it."  5 


Section  VIII.  —  Who  may  he_  Witnesses. 

Formerly,  persons    interested   in   the   matters    in    question   in   the 
suit,    or   parties   thereto ; "   or   who   had    been   found    guilty   of  cer- 


8  Hinde,  371;  Bowser  v.  Colby,  1  Hare, 
132  n.  (a).  A  witness  may  be  examined  to 
prove  exliibits,  tliough  examined  before  in 
the  cause.  Neep  v.  Abbot,  C.  P.  Coop.  191. 
For  form  of  oath,  see  Vol.  III. 

9  The  order  should  be  entered  as  read  in 
the  decree.  Seton,  14;  ib.  24,  No.  9.  The 
Eegistrar  will  indorse  each  exhibit  produced 
in  evidence ;  for  a  form,  see  Seton,  26. 

10  Hinde,  371;  Wyatt's  P.  R.  186. 

11  Hinde,  371.     ' 

12  Hinde.  371;  Greslev,  191;  Seton,  14; 
but  see  Holden  v.  Holden.  5  W.  R.  217, 
V.  C.  K.;  7  De  G.,  M.  &  G.  397;  Seton,  14; 
Vorley  v.  Jerram,  6  W.  R.  734;  no  fonnal 
order  is  drawn  up ;  a  note  signed  by  the 
Registrar  of  the  direction  of  the  Court  being 
sufficient;  Raymond  v.  Brown,  4  De  G.  &  J. 
530. 

13  See  post,  pp.  905  et  seq. 

1  Sched.  to  Ord.  E.  No.  2. 

2  See  post,  p.  906. 

8  Forrester «.  Helme,  M'Cl.  558;  Lord  v. 
Colvin,  2  Drew.  205;  5  De  G.,  M.  &  G.  47; 
18  .)ur.  2.53. 

■*  Hodson  V.  Earl  of  Warrington,  3  P. 
Wms.  34. 


6  Greslev,  192,  citing  Pavers  v.  Davers, 
2  P.  Wms.  410;  2  Str.  764;  Wiley  v.  Pistor, 
7  Ves.  411;  Fencottt).  Clarke,  6  Sim.  8;  Lord 
V.  Colvin,  ubisup.;  and  see  j90.<<,  p.  8i)6;  Bell 
V.Johnson,  IJ.  &  H.  682. 

6  In  Chancery,  parties  to  the  record  were 
always  subject  to  examination,  as  witnesses, 
much  more  freely  than  at  Law.  A  iijaintiff 
might  obtain  an  order  as  of  course,  to  exam- 
ine a  defendant,  and  a  defendant  a  co-ilefend- 
ant,  as  a  witness,  upon  affidavit  that  he  was 
a  material  witness,  and  was  not  interested  on 
the  side  of  the  applicant,  in  the  matter  to 
which  it  was  proposed  to  examine  him  ;  the 
order  being  made  subject  to  all  just  excep- 
tions. If  the  answer  of  the  defendant  had 
been  replied  to,  the  replication  must  be  with- 
drawn before  the  plaintiff  could  examine  him. 
But  a  plaintiff  could  not  be  examined  by  a 
defendant,  except  by  consent,  unless  he  was 
merely  a  trustee,  or  had  no  beneficial  interest 
in  the  matter  in  question.  Nor  could  a  co- 
plaintiff  be  examined  by  a  plaintiff,  without 
the  consent  of  the  defendant.  The  course  in 
the  latter  of  such  cases  was  to  strike  out  his 
name  as  plaintiff,  and  make  him  a  defendant, 
and   in   the  former   to   tile   a  ':ro?s-bill.      1 
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tain   *  crimes,^   were  incompetent  to  give  evidence  ;  bnt  these     •SHC 
restrictions  have  been  removed.'^ 

Greenl.  Ev.  §  361 ;  1  Smith  Cli.  Pr.  3W,  344; 
Eckfoi-d  «.  Uckav,  0  I'aijjo,  5f!");  s(H!  Mill  v. 
Hill,  'J  Gill  &  J. "81 ;  UeWoIf  r.  Johnson,  10 
Wheat.  3ti7;  Gresley  Eq.  Ev.  (Am.  ed.)  242 
et  seq.  ;  Second  v.  First  Cong.  Society  in 
Hopkinton,  14  N.  H.  315.  Where  one  party 
was  examined  as  a  witness  aj^ainst  another 
party  in  the  same  cause,  he  migiit  he  cross- 


ness against  his  co-<lcfendanfs ;  nor  to  the 
case  of  a  defendant,  wlio,  hy  his  nn-wer,  ad- 
mitted his  own  liahility,  or  who  suffi-red  Iho 
bill  to  be  taken  a.s  confessed  against  him. 
Bradley  v.  lioot,  5  Baige,  (!.'(3 ;  Bingree  r. 
(JolKn,  12  Gray,  288.  [Xor  when  there  is 
notiiing  to  show  that  the  defeiKhmt  was  ex- 
amined at  the  suggestion,  or  re(iuest,  or  with 


exaiiiined  like  any  other  witness  by  the  party      the  knowledge  of  the  })laintifT;    nor  in  any 
lom  he  was  called,  and  liis  evidence       case  in  the   United    States  (Jourts  nn   tlicir 


against  wh(i 

could  not  be  used  in  his  own  favor.  Benson 
V.  Leroy,  1  Baige,  122.  [And  his  evidence 
must,  as  against  the  party  introducing  him, 
be  taken  as  true,  unless  disproved.  Bowden 
V.  Johnson,  7  Rep.  294,  U.  S.  G.  Pa.]  But 
where  a  party  was  examined  before  a  Master 
in  relation  to  his  own  rights,  and  the  exami- 
nation was  in  the  nature  of  a  bill  of  discovery, 
he  could  not  be  cross-examined  by  his  own 
counsel,  nor  could  he  give  evidence  in  his 
own  favor,  any  further  than  his  answers  were 
responsive  to  "the  questions  put  to  him.  Ibid. 
He  must,  however,  accompany  his  answer 
by  explanations  responsive  to  the  interroga- 
tor}', which  might  be  neces.sary  to  rebut  any 
improper  inference  arising  from  such  answer. 
Ibid.  ;  see  Armsby  v.  Wood,  1  Hopk.  229. 

If  there  were  more  defendants  than  one, 
an  examination  of  a  defendant  might  be  had, 
aiid  a  decree  obtained  against  another  de- 
fendant upon  the  facts  elicited  by  such  exam- 
ination ;  but  a  decree  could  not  be  had  against 
the  partv  examined,  embracing  such  faiits. 
Baimer  v.  Van  Doren,  2  Edw.  Ch.  192; 
Bradley  v.  Boot,  5  Baige,  633;  [Lingan  v. 
Henderson,  1  Bland,  208;  Mann  v.  Ward,  2 
Atk.  288;  Wevmouth  v.  Boyer,  1  Ves.  Jr. 
416.  And  if  tile  examination  release  a  per- 
son primarily  liable,  it  releases  those  secon- 
darily liable"also.'  Thompson  v.  Harrison,  1 
Cox,  344.  And  see,  as  to  the  effect  on  the 
liability  of  persons  jointly  bound,  Meadbury 
V.  Isdall,  9  Mod.  438;  Goold  t;.  O'Keefe,  1 
Beat.  356 ;  Massv  i'.  Massy,  1  Beat.  353 ;  Ber- 
nall  V.  Lord  Don'egal,  3  Dow.  P.  C.  133;  Hul- 
ton  V.  Sandys,  1  Younge,  G02.  The  reason  of 
the  rule  is  that  plaintiff  shall  not  compel  a  de- 
fendant to  assist,  and  to  act  against  him. 
But  it  is  not  for  the  sake  of  the  defen(hint 
that  the  rule  has  been  established,  for  he 
might  protect  himself  by  demurring  to  the 
interrogatory.  It  is  for  the  sake  of  the  other 
defendants,  "and  tliev  alone  can  make  the 
objection.  Nightingale  v.  Dodd,  Amb. 
584.  Under  the  present  law  of  evidence,  the 
rule  itself  is,  perhaps,  obsolete.  Jenkins  v. 
Greenwald,  1  Bond,  134.]  Where  a  defend- 
ant had  been  examined  under  the  usual  order, 
as  a  witness,  a  plaintiff  might  have  a  decree 
against  him  upon  other  matters,  to  which  he 
was  not  examined.  Palmer  v.  Van  Doren,  2 
Edw.  Ch.  192.  The  rule  that  a  plaintiff 
could  not  have  a  decree  .against  a  defendant, 
whom  he  had  examined  as  a  witness  in  the 
cause,  did  not  apply  to  the  case  of  a  mere 
formal  defendant,  as"  an  executor  or  trustee, 
against  whom  no  personal  decree  was  sought, 
and  who  had  no  personal  interest  in  the  ques- 
tion, as  to  whica  be  was  examined  as  a   wit- 


Equity  side  since  the  adoj)tion  of  the  77th  Rule 
by  the  Supreme  Court,  which  rule  authorizes 
the  examination  of  jjartios  by  the  Master  on  a 
reference.  Jenkins  v.  Greenwald,  1  Hond, 
134.]  Where  a  defendant  admitted  that  he 
was  primarily  liable  to  the  ])laintiff  for  the 
payment  of  the  demand,  for  which  the 
suit  was  brought,  he  might  be  exam- 
ined either  by  the  plaintifl'  or  by  his  co- 
defendants,  as  a  witness  in  the  cause.  Brad- 
ley i'.  Root,  h  I'aige,  633;  see  Regan  r. 
Echols,  5  Geo.  71  ;  Baljnor  v.  Van  Doren,  2 
Edw.  Ch.  192;  Fulton  IJank  r.  Shanni  lanal 
Co.,  4  Paige,  127;  Ormsbv  v.  Bakewell,  7 
Ohio,  98. 

An  order  allowing  a  defendant  to  examine 
his  co-defendant  as  a  witness  would  al^rnys 
be  granted  ujion  a  sur/i/estion  that  the  party  to 
be  examined  had  lio  interest  in  the  cause, 
leaving  the  question  of  interest  to  bo  set- 
tled at  the  hearing,  upon  the  proofs.  Nevili 
V.  Demeritt,  1  Green  Ch.  321:  Ch.  Rule  of 
New  Jersey,  78;  2  McCarter,  521);  see  Harri- 
son V.  Johnson,  3  C  E.  Green,  420;  Graham 
V.  Berrvman,  4  ().  E.  Green,  29.  The  adverse 
party  might  at  the  hearing  object  to  the  com- 
petency of  a  defendant's  examination,  and  if 
he  app'eared  to  be  interested  in  the  matters  to 
which  he  was  examined,  the  objection  might 
be  taken  at  the  hearing,  though  it  had  not 
been  made  before.  Mohawk  Bank  v.  At- 
water,  2  Paige,  54. 

The  evidence  of  a  co-defendant  is  not  ren- 
dered incompetent  by  the  fact  that  no  order 
was  made  for  his  "examination.  Since  the 
New  Jersey  Act  removing  the  disqualilica- 
tion  of  inte"rest  in  a  witness,  as  a  party  or 
otherwise,  no  order  for  his  examination  is 
necessary  in  th.at  State.  Giveans  i-.  McMur- 
try,  1  C."  E.  Green,  468.  Nor  is  it  any  objec- 
tion to  the  competency  of  a  co-<lefendant  to 
testify,  that  he  has  not  answered  the  bill,  but 
has  suffered  a  decree  pro  amft.'sn  against 
him.  The  plaintiff  may,  at  his  discretion, 
require  him  to  answer.  But  if  he  do  not,  the 
defend;'.nt,  bv  failing  to  answer,  cannot  de- 
prive his  co"-defeiulant  of  his  testimony,  or 
disqualify  him  as  a  witness  in  the  cause. 
Giveans  v.  McJIurtrv,  uhi  supra. 

1  As  to  persmis"  laboring  under  defect 
of  understanding,  see  1  Greenl.  Ev.  §  3G5; 
Greslev  E(|.  Ev.(Am.ed.)237;  1  Bhil.  Ev. 
(Cowen  &  Hill's  ed.  1839)  18,  19,  notes  (47), 
(48).  4s  to  the  competency  of  di'ifand  dumb 
persons,  seel  Greenl.  Ev.  §  366 ;  State.  ». 
DeWolf,  8  Conn.  93;  Commonwealth  v.  Hill, 

2  3  &  4  Will.  IV.  c.  42,  §§  26.  27 :  6  &  7 
Vic.  c.  85;  14  &  15  Vic.  c.  99;  16  &  17  Vic. 
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The  witnesses  should  be  sworu  in  such  form,  and  with  such  ceremonies, 
as  the}'  may  declare  to  be  binding  on  their  consciences  ;  ^  and  any  person 
competent  to  be  a  witness  may,  if  he  objects  to  take  an  oath,  or  is  ob- 
jected to  as  incompetent  to  take  an  oath,  and  the  presiding  Judge  * 
is  satisfied  that  the  taking  of  an  oath  would  have  no  binding  effect  on 
his  conscience,  give  evidence  upon  his  promise  and  declaration.^ 
*887  A  peer,  although  privileged  to  *  put  in  his  answer  upon  his  attes- 
tation of  honor,  must,  when  called  upon  to  give  evidence  as  a 
witness,  do  so  upon  oath.^ 

It  is  a  contempt  of  Court  to  publish,  while  a  cause  is  pending,  com- 
ments upon  the  evidence  which,  being  calculated  to  injure  the  litigants' 
cases,  or  to  create  ill  feeling  against  the  witnesses,  may  tend  to  hinder 
the  course  of  justice.^ 


14  Mass.  207;  1  Phil.  Ev.  (Cowen  &  Hill's 
ed.  1839)  19,  and  note  (49).  As  to  the  com- 
petencv  of  children,  1  Greenl.  Ev.  §  .367; 
Gresley  Eq.  Ev.  (Am.  ed.)  237;  1  Phil.  Ev. 
(Cowen  &  Hill's  ed.  1839)  19,  20,  notes  (50), 
(51),  (52). 


c.  83  ;  see  Ta^-lor,  §§  1211-1219.  As  to  the 
competency  of  witnesses,  see  Tavlor,  §§ 
1210-1257;  Best,  §§  187-271;  Powell,  25  et 
stq.  By  a  late  statute  of  Massachusetts,  no 
person  of  sufficient  understanding  shall  be 
excluded  from  giving  evidence  as  a  witness, 
in  any  civil  proceeding,  in  Court  or  before  a 
person  having  authority  to  receive  evidence; 
subject  to  the  qualification  that  neither  hus- 
band nor  wife  shall  be  allowed  to  testify  as  to 
private  conversations  with  each  other;  and 
the  conviction  of  a  witness  of  any  crime  may 
be  shown  to  affect  his  credibility.  A  party 
to  a  cause  who  shall  call  the  adverse  party  as 
a  witness,  shall  be  allowed  the  same  liberty  in 
the  examination  of  such  witness,  as  is  now 
allowed  upon  cross-examination.  St.  Mass. 
1870,  c.  393,  §§  1,  3,  4;  see  Metier  f.  Metier, 
3  C.  E.  Green,  270,  276;  S.  C.  4  C  E.  Green, 
457 ;  Harrison  v.  Johnson,  3  C.  E.  Green.  420 ; 
Bird  V.  Davis,  1  McCarter,  467 ;  Marlott  v. 
AV^arwick,  3  C.  E.  Green,  108 ;  Doody  v. 
Pierce,  9  Allen,  141  :  Bailev  v.  Mvrick',  52 
Maine,  132. 

[In  New  Jersey,  the  competency  of  a  wit- 
ness in  an  Equity  suit  depends  upon  his 
qualitication  at  the  time  he  is  examined. 
Williams  v.  Vreeland,  3  Stew.  Eq.  576.  In 
Tennessee,  when  the  evidence  is  offered. 
Oliver  V.  Moore,  12  Heisk.  482 ;  Beaty  v. 
McCorkle,  11  Heisk.  593.] 

8  1  &  2  Vic.  c.  105.  Such  is  the  law  by 
statute  of  Massachusetts.  Genl.  Sts.  c.  13i, 
§  12.  In  this  State,  the  oath  is  ordinarily 
administered,  with  the  ceremony  of  holding 
up  the  hand.  Genl.  Sts.  c.  131,  §  8.  But 
where  the  witness  is  a  Roman  Catholic,  the 
oath  is  administered  to  him  on  the  Holy 
Evangelists,  on  the  ground  that  those  who 
profess  that  faith,  generally  regard  this  to  be 
the  most  solemn  form  of  administering  an 
oath.  Commonwealth  v.  Buzzell,  16  Pick. 
153.     So  in  any    case  where  the  Court  or 


magistrate  before  whom  a  person  is  to  be 
sworn,  is  satisfied  that  such  person  has  an}' 
peculiar  mode  of  swearing  which  is  in  his 
opinion  more  solemn  or  obligatory  than  hold- 
ing up  the  hand,  they  may  adopt  that  mode 
of  administering  the  oath.  Genl.  Sts.  c.  131, 
§9. 

*  This  expression  includes  any  person  or 
pei'sons  having  by  law  authority  to  adminis- 
ter an  oath  for  the  taking,  of  evidence;  see 
The  Evidence  Amendment  Act,  1870  (33  &>  §■* 
Vic.  c.  49),  §  1. 

5  The  Evidence  Further  Amendment  Act, 
1869  (32  &33  Vic.  c.  68),  §  4;  and  see  before 
this  Act,  7  &  8  Will.  III.  c.  34,  §  1;  8  Geo. 
I.  c.  6,  §  1 ;  22  Geo.  II.  c.  30,  §  1;  ib.   c.  46, 

5  36;  9  Geo.  iV.  c.  32,  §  1;  3&  4  Will.  IV. 
c.  49;  ib.  c.  82;  1  &  2  Vic.  c.  77  ;  ib.  c.  105;  17 

6  18  Wic.  c.  125,  §  20 ;  Taylor,  §  1256.  In 
Massachusetts,  every  person  who  declares 
that  he  has  conscientious  scruples  against 
taking  an  oath,  shall,  when  called  upon  for 
that  purpose,  be  permitted  to  affirm  in  the 
manner  prescribed  for  Quakers,  if  the  (Jourt 
or  magistrate  on  inquiry  is  satisfied  of  the 
truth  of  such  declaration.  Genl  Sts.  c  131, 
§§  10,  11.  Conscientious  scruples  furnish 
ground  for  substituting  an  affirmation  for  an 
oath  in  the  United  States  Courts.  Rule  91 
of  the  Equity  Rules  for  United  States  Courts. 
As  to  the  effect  of  a  want  of  religious  belief, 
see  Maden  v.  Catanach,  7  H.  &  N.  360 ;  7 
Jur.  N.  S.  1107;  Greslev  Eq.  Ev.  (Am.  ed.) 
237,  238;  1  Greenl.  Ev.  §§  368-370,  and  notes 
and  cases  cited ;  1  Phil.  Ev.  (Cowen  &  Hill's 
ed.  1839)20-27,  and  notes;  Smith  v.  CotHn, 
18  Maine,  157. 

In  Massachusetts,  every  person  not  a  be- 
liever in  any  religion  shall  be  required  to 
testify  truly,'  under  the  pains  and  penalties 
of  perjury;"  and  the  evidence  of  such  per- 
son's disbelief  in  the  existence  of  God  may 
be  received  to  affect  his  credibility  as  a  wit- 
ness.    Genl.  Sts.  c.  131,  §  12. 

1  Taylor,  §  1245. 

2  Anon.,  2  .A.tk  469;  S  C.,noin.  Roach r. 
Garvau,  2  Dick.  794;  Littler  v.  Thompson,  2 
Beav.  129;  Felkin».  Lord  Herbert,  10  Jur.  N. 
S.  02;  12  W.  R.  241,  V.  C.  K.;  Tichborne 
V.  Mostyn,  L.  R.  7  Eq.  55,  r.  (i),  V.  C.  W. 
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Section  TS..— Manner  of,  and  Time  for,  taking  Eindence. 

Formerly,  the  general  mode  of  examining  witnesses  in  Equity  was  by 
interrogatories  in  writing,  exhibited  by  the  party,  ijlaintifF  or  defi^nd- 
ant,  or  directed  by  the  Court  to  be  proposed  to  or  asked  of  the  witnesses 
in  a  cause. 8  This  practice  has  been  abolished,  and  a  new  system  hu1>- 
stituted  in  its  place.''  The  Court  may,  however,  if  it  shall  think  (it, 
order  any  particular  witness,  either  within  or  out  of  the  jurisdiction,  U> 
be  examined  upon  interrogatories  ;  and  with  respect  to  such  witness  or 
witnesses,  the  former  practice  of  the  Court  in  relation  to  the  examina- 
tion of  witnesses  continues  in  full  force,  save  only  so  far  as  the  same 
may  be  varied  by  any  General  Order  of  the  Lord  Chancellor  in 
that  behalf,  or  by  any  *  order  of  the  Court  with  reference  to  any  *888 
particular  case.^  The  Court  has  rarely,  if  ever,  availed  itself  of 
this  power  to  resort  to  the  former  practice  in  the  examination  of  par- 
ticular witnesses. 2  It  is,  therefore,  thought  undesirable  to  state  the 
former  practice  in  detail. 

The  evidence  on  interlocutory  applications,  in  causes  and  matters  de- 
pending in  the  Court,  is  usually  taken  by  affidavit ;  but  it  may  be  taken 
by  oral  examination  before  an  Examiner.'  And  after  a  decree  in  a 
cause,  the  evidence  may  be  taken,  either  by  affidavit,  or  by  oral  exami- 
nation before  an  Examiner,  or  Chief  Clerk  of  the  Judge. ^ 

"We  have  already  seen,^  that  a  cause  may  be  brought  to  a  hearing  on 
motion  for  decree,  instead  of  replication  being  filed  in  the  ordinary  way. 
If  this  is  done,  the  evidence  is  adduced  by  affidavit,^  and  in  such  case 
an  answer,  if  one  has  been  filed,  may  be  treated  as  an  affidavit.'' 

8  Ante,  p.  836,  note.  Equity  has  a  rif,'ht  to  have  his  witnesses  ex- 

4_In   Massachusetts,    "in   proceedings  in  aniined  in  open  Court,  subject  to  tlie  occa- 

Equity,  the  evidence  shall  be  taken  in  the  sional  exceptions   provided   for  in   cases  at 

same  manner  as  in  suits  at  Law,  unless  the  Law.     Noonan  «;.  Orton,  5  Wis.  60;  Brown  ». 

Court  for  special  reasons  otherwise  directs;  Runals,  14  Wis.  693. 

but  this  shall  not  prevent  the  use  of  affida-  i  15   &  16   Vic.  c.  86,  §  28.     So  under 

vits   where   they   have   heretofore    been    al-  the  amendment  of  the  67th  of  the  Rules  in 

lowed."     Genl.  Sts.  c.  131,  §  60.     Under  the  Equity  of  the  Supreme  Court  of  the  United 

above  statute,  the  evidence  "is  to  be  taken  States". 

viva  voce  when  it  can  be  so  taken,  and  when  2  gee  London  Bank  of  Mexico  v.  Hart, 
depositions  would  be  allowed  in  an  action  at  L.  R.  6  Eq.  467,  V.  C.  G. ;  where  a  corn- 
Law,  they  may  be  taken  in  Equity;  and  all  mission  according  to  former  practice  was  r(»- 
the  rules  of  Law,  as  to  the  taking  and  tiling  fused. 

of  depositions  at  Law,  will  apply  in  Equity.  3  15  &  16  Vic.  c.  86,  §  40;  Ord.  5  Feb., 

And  this  statute  necessarily  supersedes  the  1861,  r.  22;  seepost,  p.  905  and  note;  ante, 

rules  of  Court,  as  to  the  taking  and  filing  of  p.  821,  note. 

depositions  in  Chancery."     And,  in  a  suit  in  *  15  \'  T6  Vic.  c.  86,  §  41 ;  15  &  16  Vic.  c. 

Equity,  where  a  commission  was  applied  for  80,  §  30;  Ord.  5  Feb.,  1861,  r.  15. 
tX)  take  the  testimony  of  a  witness  residing  5  Ante,  pp.  819  et  seq. ;  15  &  16  Vic.  c. 

out  of   the  Commonwealth,    after   the   time  86,  §§  15,  16. 

fixed  by   the  rules  of  Court  for  setting  the  6  Cole.s  i;.  Morris,   L.  R.  2  Ch.  Ap.  701. 

cause  down   for   hearing,    the    Court    said:  705,  L.  C.     [Where  the  parties  agree  that  the 

"The  plaintiff,  is,  therefore,  entitled  to  have  evidence  shall  be   taken    by  allidavit,   it   is 

a  commission  issue,  as  he  would  have  been  equivalent  to  an  agreement  to  try  the  case 

according  to  the  established  rule  and  practice  before  the  Judge  without  a  jury,   although 

at  Law,  where  testimony  is  to  be  taken  out  the  case  be  a  proper  one  for  a  jury.     Brooke 

of  the  jurisdiction  of  the  Court."     Per  .Shaw  v.  Wigg,  8  Ch.  Div.  510.] 
C.  J.  in  Pingree  v.  Coffin,  12  Gush.  600,  601.  ^  Ante,  p.  821 ;  15  &  16   Vic.  c.  86,  §  16: 

In   Wisconsin,    each  party  to  a  suit  in  Ord.  XXXIII.  5,  6,  7. 
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If  the  cause  is  brought  to  a  hearing  b}'  filing  replication,  the  evidence 
is  taken  by  affidavit,  or  by  ex  parte  examination  before  an  Examiner, 
except  as  to  anj'  facts  or  issues  ordered  to  be  proved  by  evidence  taken 
viva  voce,  at  the  hearing :  ®  the  parties  having  the  advantage,  which 
the}-  have  not  on  motion  for  decree,  that  the}'  ma}-  thus  have  an  ex  parte 
oral  examination  of  a  witness  who  refuses  to  make  an  affidavit.® 

Unless  an  order  to  take  his  evidence  de  bene  esse^"  has  been  obtained, 
it  is  irregular  to  examine  a  witness  for  the  purposes  of  the  hearing, 
previously  to  serving  a  notice  of  motion  for  a  decree  or  the  filing  of 
replication,"  and  the  power  to  examine  a  witness  for  the  purpose  of 
using  his  evidence  on  an}-  claim,  motion,  petition,  or  other  proceeding 
before  the  Court, ^^  is  confined  to  those  cases  in  which  the  evidence  is  to 
be  used  on  a  claim,  motion,  petition,  or  proceeding  which  is  actually 
pending." 

"Witnesses  who  have  made  affidavits,  or  been  examined  ex  parte  be- 
fore the  Examiner,  are  liable  to  cross-examination  at  the  hearing ; " 
and  where  a  party  has  given  notice  to  read  an  affidavit,  he  will  not 
be  allowed  to  withdraw  the  affidavit,  and  so  prevent  the 
*889  *  witness  from  being  cross-examined  upon  it.^  There  can  be  no 
cross-examination,  however,  upon  an  affidavit  of  documents.^ 

No  affidavit  or  deposition  filed  or  made  before  issue  joined  in  any 
cause  will,  without  special  leave  of  the  Court,  be  received  at  the  hear- 
ing thereof,  unless  within  one  month  after  issue  joined,  or  within  such 
longer  time  as  may  be  allowed  by  special  leave  of  the  Court,  notice  in 
writing  has  been  given  by  the  party  intending  to  use  the  same,  to  the 
opposite  party,  of  his  intention  in  that  behalf.^  An  application  to 
enlarge  the  month  may  be  made  by  summons  :  *  which  must  be  served 
on  the  other  parties  with  whom  issue  is  joined.  Where  the  affidavit 
has  been  sworn  before,  but  filed  after  issue  was  joined,  it  was  allowed 
to  be  used,  though  the  notice  had  not  been  given. ^  AVhere,  in  conse- 
quence of  the  opposite  party  having  absconded,  the  notice  could  not  be 
served  upon  him,  leave  was  given  to  advertise  it.^ 

The  evidence  in  chief  on  both  sides,  in  any  cause  in  which  issue  is 
joined,  in  respect  of  facts  and  issues  not  included  in  any  order  for  tak- 
ing evidence  in  chief  viva  voce  at  the  hearing,  whether  taken  by  affida- 
vit or  before  an  Examiner  (and  including  the  cross-examination  and 

8  Ord.  5  Feb.,  18G1,  r.  4.  B.v  consent,  "  15  &  16  Vic.  c.  8G,  §  38;  Ord.  5  Feb., 
under  r.  10,  the  examination,  or  cross-ex-  18G1,  rr.  7,  19;  and  see  Fieldeii  v.  Gosch(!U, 
amination,  of  any  particular  witness  may  be       18  W.  K.  85,  V.  C.  S. 

taken  in  manner  provided  by  15  &  16  Vic.  c.  i  Clarke  v.  Law.  2  K.  &  J.  28;  2  .Iiir.  N- 

86;  see  pcjst,  p.  iiOi.  S.   221;    National    Insurance   Association  v. 

9  Coles  V.  Morris,  L.  R.  2  Ch.  Ap.  701,       Carstairs,  0  Jur.  N.  S.  955,  i\I.  K. 

704,  L.  C.  2  Manby\'.   Bewicke  (No.  2),   8  De   G., 

1"  As  to  taking  evidence  de  bene  esse,  see  M.  &  G.  470:  2  Jur.  N.  S.  072;  overruliujj 

post,  pp.  932-941.  Kay  v.  Smith,  20  Beav.  566. 

11  Rendle    v.    Metropolitan    &   Provincial  ^  Ord.  XIX.  12. 

Bank,  W.  N.  (1867),  239;  15  W.  K.  1068,  <  See  Ord.  XXXVII.  17. 

V.  C.  S.  5  Nicholl  V.  Jones,  36  L.  J.  Ch.  554,  V. 

12  See  15  &  16  Vic.  c.  86,  §  40.  C  W. 

13  Coles  V.  Morris,  L.  li.  2  Ch.  Ap.  701,  6  M„rphy  v.  Vincent,  W.  N.  (1870),  217, 
704.  V.  C.  B. 
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re-examination  of  any  witness  or  other  person)  must  be  closed  within 
eight  weeks  after 'issue  joined,  unless  the  time  be  enlarged  by  any 
special  order.''  And  no  further  evidence,  except  the  cross-cxainiiiation 
and  re-examination  of  a  witness  who  has  made  an  allidavit.  or  been 
examined  ex  parte  before  the  p:xaminor,  will  ha  received,  without  special 
leave  of  tlie  Court,  previously  ol)tained  for  that  purpose." 

Where  the  eight  weeks  expire  in  the  long  vacation,  the  time  for  clos- 
ing evidence  is  extended  by  a  General  Order,  to  the  fifth  day  of  i\w. 
ensuing  Michaelmas  Term.^ 

As  a  general  rule,  new  evidence  is  only  allowed  to  be  received  after 
the  evidence  is  closed,  in  the  following  cases  :  where  the  party  who 
desires  to  file  an  affidavit  has  not  had  an  opportunity  of  seeing  the  evi- 
dence on  the  other  side ;  where,  though  he  has  seen  the  evidence,  he 
finds  that  it  raises  a  new  issue,  not  raised  by  the  pleadings,  and  which 
is  material  to  the  decision  of  the  case  ;  [^°]  where  an  allidavit  has  been 
filed  impeaching  the  character  of  a  witness,  in  which  case  the 
person  whose  character  is  assailed  is  entitled  to  *  adduce  evi-  *890 
dence  to  meet  the  charges  ;  and  where  new  facts  material  to  the 
issue  have  arisen  after  the  closing  of  the  evidence.^  Where,  by  inad- 
vertence, an  affidavit,  though  prepared,  was  not  filed  until  nine  days 
after  the  time  for  taking  evidence  was  closed,  the  Court,  on  motion, 
gave  leave  to  use  it,  on  payment  of  the  costs  of  the  motion  ;  '-^  and  it  is 
conceived  that  the  Court  will  grant  such  special  leave,  in  all  cases 
where,  under  the  circumstances,  it  thinks  that  justice  requires  it.'  Such 
special  leave  was  refused  where  the  application  was  made  on  the  ground 
that  a  material  witness  had  been  discovered,  whose  evidence  the  appli 
cant  had  no  means  of  previously  knowing  to  be  attainable.^ 

The  Court  "has  also  power,  if  it  thinks  fit,  to  allow  such  evidence  to 
be  used  at  the  hearing,  although  no  special  leave  has  been  previously 
obtained  ;  ^  and  it  has  allowed  a  motion  for  this  purpose  to  be  brought 
on  with  the  cause.® 

7  Ord.  5  Feb.,  18G1,  r.  5;  ^ee post,  p.  890.  W.  N.  (18G9).  2W ;  18  W.  R.  -37,  .59,  V.  (\ 
Where  the  time  is  enlarged,  after  the  cause  M.:  Philips  i".  Warde,  2  Jur.  N.  S.  608,  V. 
has  been   set   down  for   hearing,   the   order       C.  S. 

should  be  produced  to  the  Order  of  Course    .        2  Douglas  v.  Archbutt,  23  Beav.  29.3. 
('lerk  in  the  Registrars'  office,  who  will  make  8  Scott  v.   Mayor  of  Liverpool.  1   Dc  G. 

a  note  theix'of  in  the  cause-book  kept  there;  &  J.  309;  3  Jur.  X.   S.  832,   L.  .IJ.;  Philips 

see  Reg.  Regul.  21  .Jan.,  18G1.  t'.  Warde,  2  Jur.  N.  S.  008,  V.  C.  S. ;  Wat- 

8  15  &  IG  Vic.  c.  8G,  §  38;  Ord.  5  Feb.,  son  v.  Cleavor,  20  Roav.  137;  1  Jur.  N.  S. 
1861,  rr.  5,  19;  see  Thexton  v.  Edmonston,  270;  Hope  v.  Threlfall,  1  Sm.  &  (J.  App.  21; 
L.  R.  5  Eq.  373.  17  Jur.  1021;  McLachlan  v.  Lord,  14  L.  T. 

9  Ord.  XXXVII.  15;  and  it  seems  the  N.  S.  98,  V.  C.  S.;  Hodges  v.  Doulton,  18 
rule  applies   where    the    eight  weeks   have  W.  R.  58,  V.  C.  M. 

been   enlarged,   and   the   enlarged  time  ex-  ■*  Thexton  v.  Edmonston,  L.  R.  5  Eq.  373, 

pires   in   the   long   vacation;     see    Clark   v.  M.  R. 

Malpas,  cited   Morgan,  553;  and  see  Braith-  s  Bovsc  r.  Colcloush,  1  K.  I't  J.  124.  144; 

waite's  Manual,  1G7,  n.  (46).  Baylcy  "f.  Cass,  10  \V.   H.  370,  whrrc  V.  ('. 

[10  Leech  v.  BuUand,  L.    R.    10  Ch.   Ap.  Stuart  said  that  this  is  the  proiier  time.      Seo 

362.1  also   Poupard  i-.  Fardell,  W.  N.  (1869),  236  j 

1  Thexton  v.  Edmonston,  L.  R.  5  Eq.  373,  18  \V.  R.  37,  59.  V.  C.  M. 
375,  M.  R.;  and  see  Scott  v.  Mavor  of  Liver-  o  Hope  v.  Threlfall,  1  Sm.  &  G.  App.  21; 

pool,  1  Dc  G.  &  J.  369;  3  Jur.  N.  S.  832,  L.  17  Jur.  1021. 
JJ.;  ib.  533,  V.  C.  S.;  Poupard  v.  Fardell, 
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The  application  for  leave  to  use  affidavits,  filed  after  the  evidence  ia 
closed,  may  be  made  in  Chambers  b}'  summons,  or  in  Court  b}^  motion  ; 
it  has,  however,  been  usually  made  in  Court.  The  summons,  or  notice 
of  the  motion,  should  be  served  on  all  parties.'' 

The  application  to  enlarge  the  time  for  taking  evidence  is  made  in 
Chambers  by  summons,^  supported  by  affidavit,  showing  the  grounds 
of  the  application.  The  costs  of  the  application  should  be  disposed  of 
at  the  time  it  is  heard ;  and  will  in  general  be  made  costs  in  the  cause. 
The  summons,  whether  taken  out  by  the  plaintiff  or  by  a  defendant, 
must  be  served  b}^  the  applicant  upon  all  the  other  parties  to  the  cause 
with  whom  issue  is  joined. 

The  fact  that  the  evidence  of  the  other  party  was  filed  at  the  last 
moment  allowed  for  so  doing,  is  no  ground  for  enlarging  the  time  for 
taking  evidence,  if  it  is  confined  to  matters  distinctlj^  put  in  issue  by 
the  pleadings.^ 

Whenever  any  party  desu'es  to  cross-examine  any  witness  who  has 
made  an  affidavit,  or  been  examined  ex  parte  before  the  Examiner,  he 
must  give  notice,  within  certain  limited  times,  to  the  party  by  whom 
the  affidavit  was  filed  or  the  witness  examined,  to  produce  the  witness 
for  cross-examination ;  ^°  or  he  may  serve  the  witness  with  a 
*891  subpoena,  requiring  him  to  attend  for  the  same  *  purpose.^  For 
the  details  of  the  practice  on  the  subject  of  cross-examination, 
the  reader  is  referred  to  the  section  on  viva  voce  evidence.^ 

A  plaintiff  cannot,  without  giving  notice,  use  the  evidence  adduced 
on  behalf  of  a  defendant  against  a  co-defendant.^ 


Section  X.  —  Affidavits  and  ex-parte  Examinations  before  an  Examiner. 

An  affidavit  is  a  statement  in  writing  sworn  to,  or  affirmed,*  before 
some  person  having  authority  to  administer  oaths. ^     It  must,  except  in 

■?  See  Richards  v.  Curlewis,  18  Beav.  462.  Court,  or  a  commissioner  appointed  to  ad- 

8  15  &  16  Vic.  c.  80,  §  26.  minister  an  oath,  could  not  be  received  in 

9  Thompson  v.  Partridge,  4  De  G.,  M.  &  evidence.  An  affidavit  in  New  York  may  be 
G.  794;  17  Jur.  1108;  see  Scott  r.  Mayor  of  sworn  to  before  a  State  senator,  he  being  ex 
Liverpool,  1  De  G.  &  J.  371;  3  Jur.  N.  S.  q/^cjo  a  Judge  of  the  Court  for  the  Correction 
832;  and  S.  C,  before  V.  C.  Stuart,  3  Jur.  of  Errors,  -which  is  a  Court  of  record.  Craig 
N.  S.  533.  V.  Briggs,  4  Paige,  548.     An  affidavit  taken 

1"  Ord.  5  Feb.,  1861,  r.  19.  before  a  commissioner  of  deeds  de  facto,  for 

1  Singer's  Sewing  Machine  Manufactur-  a  city,  who  is  exercising  such  office  under 
ing  Company  v.  Wilson,  2  H.  &  M.  584;  11  color  of  an  appointment  by  the  Governor  and 
Jur.  N.  S.  58,  V.  C.  W.;  and  see  Cox  v.  Senate,  may  be  read  in  a  suit  between  other 
Stephens,  9  Jur.  N.  S.  1144;  11  W.  R.  929,  persons;  and  the  Court  will  not  inquire  col- 
V.  C.  K.  laterally  into  the  legality  of  such  appoint- 

2  Post,  pp.  837  et  seq.  ment.    Parker  v.  Baker,  8  Paige,  428.    Oaths 

3  Fielden  v.  Slater,  L.  R.  7  Eq.  523,  529,  are  to  be  administered  in  a  reverent  manner. 
V.  C.  J.;  but  see  Lord  v.  Colvin,  3  Drew.  222;  Ord.  XIX.  14.  [There  can  be  no  such  thing 
Sturgis  V.  Morse  (No.  2),  26  Beav.  562.  as  an  unwritten  affidavit.    Windley  v.  Broad- 

4  17  &  18  Vic.  c.  125,  §  20;  and  ante,  p.  way,  77  N.  C.  333.  Nor  can  the  Court  be 
887.  required  to  act  upon  an  oral  statement,  where 

5  In  Haight  v.  Morris  Aqueduct,  4  Wash.  the  affidavit  is  waived.  Hart  v.  Scruggs,  ] 
C.  C.  601,   it  was  held  that  an  affidavit  in  Tenu.  Ch.  1.] 

Chancery,  not  sworn  before  a  Judge  of  the 

852 


AFFIDAVITS  AND  EX-PARTE  EXAMINATIONS  BEFORE  EXAMINER.      "892 

the  case  of  a  bill  which  is  required  tx)  l>o  accompanied  witli  an  iilllda- 
vit,®  be  made  in  some  cause  or  matter  actually  pending  at  the  time  it  is 
sworn  :  otherwise  it  cannot  be  received.''  An  aflldavit  will  l)e  receivi-d, 
although  the  deponent  has  died  since  it  was  sworn  ;  but  the  Court  will 
not  attach  so  much  weight  to  it  as  it  would  have  done,  if  an  ojipor- 
tunit}'  for  the  cross-examination  of  the  deponent  thereon  had  been 
afforded.* 

Affidavits  may  be  sworn  before  any  of  tlie  persons  authorized  to  take 
answers  in  Chancery.  Who  these  persons  are,  and  the  nature  and 
extent  of  their  authority,  has  been  already  stated.® 

The  commissioner  before  whom  the  aflidavit  is  sworn,  must  not  be  a 
solicitor  in  the  cause."  In  a  case  before  Lord  Ilardwicke,  wliere  the 
affidavits,  in  support  of  a  petition,  had  been  sworn  before  the  petition- 
er's solicitor,  the  petition  was  dismissed,  and  the  costs  were  directed  to 
come  out  of  the  solicitor's  pocket."  And  in  the  case  of  Wood  v. 
ffarpur,^^  Lord  Langdale  M.  R.  rejected  affidavits,  because  *  they  *892 
had  been  sworn  before  a  solicitor  who  acted  as  clerk  to  the  plain- 
tiff's solicitor ;  but  an  affidavit  may  be  sworn  before  a  connnissioner 
acting  as  a  clerk  to  the  plaintiff  in  the  cause,  where  the  plaintiff,  though 
a  solicitor,  does  not  act  as  such  in  the  cause. ^  It  is  not  irregular  to 
swear  an  affidavit  before  a  solicitor,  to  whom  it  has  been  sent  for  the 
purpose  of  getting  it  sworn  by  the  solicitor  of  the  applicant,  and  who  is 
the  agent  of  the  latter  for  that  purpose  onlv.^ 

The  Court  of  Chancery  is  also  in  the  habit  of  recei\ing  aflidavita 
made  by  parties  resident  out  of  the  jurisdiction,  though  not  sworn  to 
before  any  of  the  functionaries  before  referred  to,  provided  it  is  shown 
that  the  persons  before  whom  they  are  sworn  are  persons  who,  by  the 
law  of  the  country  in  which  the  aflfidavit  is  sworn,  are  authorized  to 
administer  an  oath,  and  the  signature  of  such  person  is  properly  verified.* 

8  Ante,  pp.  392-396.  People  v.  Spalding,  2  Paige,  326;  M'Laren 

1  Francome  v.  Francome,   11  Jur.  N.  S.  v.  Charrier,  5  Paige,  530. 
123 ;  13  W.  R.  355,  L.  C. ;  overruling  Fennall  "  In  re  Hogan,  3  Atk.  812 ;  but  see  ante, 

V.  Brown,  18  Jur.  1051,  V.  C.  W.     Affidavits  p.  749. 

filed  after  pavment  in  of  fund,  but  before  12  3  Boa  v.   290;    Hopkin   v.   Hopkin,    10 

presentation  of  petition  for  pavment  out,  were  Hare  Ap.  2 :  and  see  cases  collected,  2  C.  P. 

received.    Re  Varley,  14  W.  R.  98,  V.  G.  K.;  Coop.  t.  Cott.  174,  n. 

and  see  i?e  Western" Benefit  Building  Society,  1  Per  Turner  L.  .1.  in  Foster  i'.  Harvey,  3 

33  Beav.  368.  '  N.  R.  98;   aflirniinj,-  S.  C.  11   W.  R.  899,  V. 

8  Abadom  v.  Abadom,  24  Beav.  243;  Wil-  0.  W.;  diss.  Knight  Bruce  L.  J. 
liams  V.  Williams,  10  Jur.  N.  S.  608;  12  W.  2  /?e  Gregg,  Be  Prance,  L.  R.  9  Lq.  137, 

R  663,  V.  C.  K.;  Davies  v.  Otty,  13  W.  R.  M.  R. 

484  M.  R.;  Ridley  v.  Ridley,  34  Beav.  329;  »  An  affidavit  taken  before  a  Ma.ster  of 

and  see  Morley  v.  Morlev,  5"De  G.,  M.  &  (J.  the  Court  of  Chancery  in  New  Jersey,  at  a 

610    613    614-    1  Jur.  N.  S.  1097,  101)8;  see  place  out  of  the  State,  will  m.t  be  allowed  to 

also  Tan'swell  v.  Scurrah,  11  L.  T.  N.  S.  761,  be  read  in  that  Court;  the  Master  has  no  au- 

M.  R.;    Moore  v.  Harper,  W.  N.  56;   14  W.  thority  to  take  an  affidavit  out  of  the  .State. 

R.  306,  V.  G.  W.;  Braithwaite  v.  Kearns,  34  Lambert  v.  Maris,  Halst.  Dig.  173.     But  an 

Beav.  202.  affidavit  sworn  to  before  a  Master  m  Chan- 

^  Ante   pu   743   744.  c-erv  in  another  State,  who  was  not  a  commis- 

W  But  'this'  rule  is  confined  in  New  York  sioner  appointed  by  the  State  where  tlic  affi- 

to  the  solicitor  on  record.     An  affidavit  may  davit  was  offered,  was  held  regular,  m  AMeu 

be  sworn   to    before   any   proper  ollicer,   al-  v.  State  Bank,  1   Dev.  Sc JUu  7 ;  in  Kamy  «. 

though  he  is  counsel  for  one  of  the  parties,  or  Kirk,  9  Dana,  26,    an  atl.dav.t  made  out  of 

is  a  partner  of  the  solicitor  in  the  cause.   The  the  State  was  held  not  admissible. 
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Thus,  in  Chicot  v.  Lequesne,*  the  Court  ordered  an  affidavit  to  be  sworn 
before  a  notary  public  in  Amsterdam,  with  the  intervention  of  a  proper 
magistrate,  if  necessary,  by  the  law  of  Holland,  to  the  administration 
of  the  oath. 

Although  the  Court  will,  in  cases  of  this  description,  give  credit  to 
the  fact,  as  certified  under  the  seal  or  signature  of  a  notary  public  or 
other  person  authorized  to  administer  an  oath,^  it  will  require  some 
evidence  that  the  person,  whose  seal  or  signature  is  affixed,  actually 
fills  the  character  he  assumes.  This  may  be  effected,  either  by  the 
jaroduction  of  an  affidavit  by  some  person  resident  in  this  country  who 
can  depose  to  the  fact  of  his  filling  that  character,  or  by  the  certificate 
of  some  British  minister  or  consular  agent,  or  of  some  public  officer 
of  the  countr3-  in  which  the  trausaction  took  place,  competent  to  give 
such  certificate  ;  and  in  the  latter  case,  the  certificate  must  be  verified 
by  the  certificate  of  some  British  minister,  or  consular  agent,  or  by  the 
affidavit  of  some  impartial  person,  cognizant  of  the  fact  that  such  public 

officer  is  what  he  assumes  to  be.® 
*893         *  An  affidavit  must  be  correctly  intituled  in  the  cause  or  mat- 
ter in  which  it  is  made  ;  ^  it  will,  however,  be  sufficient,  if  it 


■*  1  Dick.  150:  see  also  Warren  v.  Swin- 
burne, 9  Jiir.  510,  Bail  Court;  Pinkerton  v. 
The  Barnslej'  Canal  Company,  3  Y.  &  J.  277, 
n. ;  Hutcheon  v.  Mannington,  6  Ves.  823; 
Garvey  v.  Hibbert,  IJ.  &  W.  180.  If  there 
is  a  difficulty  in  taking  the  affidavit  before 
the  foreign  authority,  the  Court  will,  it  seem?, 
appoint  a  special  Examiner,  ami  the  evidence 
must  be  taken  as  a  deposition.  Drevon  v. 
Drevon,  12  W.  R.  66,  V.  C.  K.  As  to  the 
mode  of  taking  evidence  before  an  Examiner, 
see  post,  pp.  904  tt  seq. 

5  Hutcheon  v.  Mannington,  6  Ves.  823; 
see  Raney  v.  Kirk,  9  Dana,  267,  as  to  an  affi- 
davit sworn  to  before  a  Justice  of  the  Peace 
of  another  State. 

[In  Tennessee,  the  statement,  in  the  cap- 
tion and  certificate  of  a  deposition,  that  the 
person  taking  it  sustains  the  necessary  char- 
acter, is  sufHcient  evidence  of  the  fact,  and 
the  Court  will  give  credence  to  all  he  certifies 
in  the  line  of  his  duty.  Wilson  v.  Smith,  5 
Yerg.  379;  Hoover  v.  Rawlings,  1  Sneed, 
287 ;  Carter  v.  Ewing,  1  Tenn.  Ch.  212.  And 
see  Hav  v.  State,  58  Ind.  337.] 

0  Haggett  V.  Iniff,  5  De  C,  M.  &  G.  910; 
1  .Jur.  N.  S.  49;  T^e  Earl's  Irust,  4  K.  &  J. 
300:  Seton,  20;  see  Be  Davis,  L.  R.  8  En. 
98;  Mayne  v.  Butler,  13  W.  R.  128.  Thus, 
in  Purkis  v.  Date,  M.  R.  in  Chambers,  6  May, 
1864,  an  affidavit  was  received  and  tiled, 
which  had  been  sworn  before  H.,  the  clerk 
of  the  Circuit  Court  of  Burton  County,  in  the 
State  of  Indiana,  America;  who  had  sub- 
scribed his  name  to  the  jurat,  and  afllxed 
thereto  the  seal  of  that  Court ;  to  which  was 
appended  a  certificate  under  the  hand  of  A., 
as  Secretary  of  that  State,  and  the  seal  there- 
of, that  H.  was  sui  h  clerk,  and  was  author- 
ized to  administer  oaths;  and  a  certificate, 
under  the  hand  and  sid  of  office  of  the  Brit- 


ish acting  Consul  at  Chicago,  that  A.  was 
such  Secretary,  and  that  bis  signature  and 
the  State  sea!  were  genuine.  In  Mavne  v. 
Butler,  13  W.  R.  128;  V.  C.  K.,  the  verifica- 
tion of  the  signature  of  a  foreign  notary  was 
dispensed  with;  the  fund  being  small,  and 
the  solicitor  personally  undertaking  to  applj' 
it;  see  also  Smith  ■y.'Davies,  W.  N.  (1868), 
269;  17  W.  R.  69,  V.  C.  M.;  where  the  veri- 
fication was  dispensed  with.  In  Levitt  v. 
Levitt,  2  H.  &  M.  626,  a  certificate  under  .seal 
of  the  Supreme  Court  of  the  United  States- of 
America,  was  received  as  sufficient  evidence 
that  the  official  had  power  to  administer  an 
oath.  In  Be  Scriven,  17  L.  T.  N.  S.  641, 
V.  C.  M.,  an  affidavit  under  the  great  seal  of 
one  of  the  United  States  of  America,  and 
attested  by  the  governor  of  the  State,  was 
received,  "in  Lees  v.  Lees,  W.N.  (1868),  268, 
M.  R.,  it  appearing  that  the  ofiicial  was 
named  in  the  list  of  judicial  officers  of  the 
United  States,  the  affidavit  was  received. 
Where  the  affidavit  is  sworn  within  the 
dominions  of  the  Crown,  no  verification 
of  the  seal  or  signature  of  the  official  is  re- 
quired. Havward  v.  Stephens,  1  W.  N.  318, 
V.  C.  S.;  R'e  Goss,  Liddall  v.  Nicholson.  W. 
N.  (1866),  256;  12  .Jur.  N.  S.  595,  V.  C.  W. 

1  May  V.  Prinsep,  11  Jur.  1032,  V.  C.  K. 
B. ;  Mackenzie  v.  Mackenzie,  5  I'e  G.  &  S. 
338;  as  to  waiver  of  the  irregularity,  see 
Blackmore  v.  Glamorganshire  Canal  Com- 
pany, 5  Rups.  151.  Although  in  ordinary 
ca^es,  the  Court  will  disregard  the  misen- 
titling  of  a  paper,  which  could  not  have  mis- 
led the  opposite  party,  it  is  otherwise  as 
respects  affidavits;  because  the  miseiititling 
of  an  affidavit  will  exempt  the  defendant 
from  the  punishment  of  perjury,  although  his 
oath  is  false.  Hawley  v.  Donnelly,  8  Paige, 
415;    see  Stafford  v.  Brown,   4  Paige,   360. 
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was  correctly  entitled  when  it  was  sworn,  although  the  title  of  the  cause 
mav  have  been  subsequently  altered  l)y  aniendinent.'''  Where  a  mis- 
take occurred  in  the  title  of  allldavits,  by  ouiittinfj;  the  name  of  one  of 
the  defendants,  they  were  received  on  its  bein-;  shown  by  allidavit  that 
there  was  no  other  suit  pending  to  which  they  could  relate  ;  *  and  where 
the  names  Of  the  plaintiffs  and  defendants  were  reversed,  the  Court 
allowed  the  afCdavits  to  be  taken  off  the  file  and  re-sworn,  and  then 
filed  without  affixing  fresh  stamps.*  In  another  case,'  the  allidavits  were 
allowed  to  be  made  exhibits  to  an  affidavit  properly  intituled. 

An  affidavit  made  in  one  cause  or  matti-r  cannot  be  used,  to  obtain 
an  order  in  another  cause  or  matter.  The  Court  will,  however,  in 
some  cases,  specially  direct  this  to  be  done  :  thus,  where  affidavits  have 
been  filed  in  a  cause  proving  a  pedigree,  they  were  allowed  to  be  used 
on  the  hearing  of  a  petition  under  the  Trustee  Act,  1850.° 

After  an  affidavit  has  been  read  at  the  hearing  by  any  party,  it  can- 
not be  withdrawn  without  the  consent  of  the  other  parties.'' 

In  all  affidavits,  the  true  place  of  residence,  description,  and  addition 
of  every  person  swearing  the  same  must  be  inserted.^  This  rule, 
however,  will  not  apply  to  affidavits  by  parties  in  the  *  cause :  *894 
who  may  describe  themselves,  in  the  aflidavit,  as  the  above- 
named  plaintiff,  or  defendant,  without  specifying  any  residence,  or 
addition,  or  other  description  ;  and  even  where  a  plaintiff  so  described 
himself  in  an  affidavit,  and  it  appeared,  upon  inspecting  the  office  copy 
of  the  bill,  that  no  addition  had  been  given  to  him  in  the  l)ill,  the 
aflfldavit  was  considered  sufficient.^  In  that  case,  also,  there  were  sev- 
eral plaintiffs,  and  the  plaintiff  making  the  affidavit  described  liimself 
as  "the  above-named  plaintiff;"  whereas,  it  was  objected,  that  he 
ought  to  have  called  himself  "  one  of  the  above-named  plaintiffs  ;  "  but 
the  objection  was  overruled. 

All  affidavits  are  to  be  taken  and  expressed  in  tlie  first  person  of 
the  deponent :  ^  otherwise  the  solicitor,  party,  or  person,  tiling  the  affi- 
davit, is  not  to  be  allowed  the  costs  of  preparing  and  filing  the  same.' 

The  afladavit  must  commence  by  stating,  that  the  party  "  makes  oath 
and  says  :  "  for  even  though  the  jurat  express  that  the  party  was  swoni, 

Where  there  are  several  defendants  and  there  «  Re  Varf cs  Chapel    10  Hare  Ap.  37. 

is  but  one  suit  pending  between  the  plaintiff  «  /^^^/'i^'l^ancc-.  10  'li'/e  -M'- '^^ .;  "^  «• 

and  the  defendant  first  named  therein  with  Turnbull,  In  re  rurnbuU    17  Jur.  Sol.  V.  C. 

others   it  is  sufficient  in  the  entitlin-  of  an  W. ;  which  is  apparently.the  same  case,  under 

affidavit,  to  entitle  it  in  the  name  of  the  plain-  a  different  nan.e.  r     r    o  pu     .„   220 

tiff  an-aiust  the  first  defendant  and   others,  '  Trole  v.  boady,  L.  R.  3  Ch.  Ap.  22U, 

SL'ndantf 't^emih  '"Vir%.''^l2s,''8      "^^  ^Hinde,  451;  Wyatfs  P.  R.  0. 

pS       44.      Under    special    circumstances  1  Crockett  .  Hishton,  2  Ma.l  446;  ana .«» 

affidavits  mav  be  ordered  to  be  filed  though      Boddmgton  v.  ^\  oodley,   12   L.  J.   Ch.   15, 

S  S  L '^  N.  Sr^'al?'^  "  '"'■  '''^rd.  XVIII.  1;  sec  New  Jersey  Rule  iu 

ii  Hawes  v.  Hamford,  9  Sim.  653.  ^^?"5fT\"?;rr,   or         ii     »     „i   io  r   T 

3  Fisher  V.  Coffev,  IJur.  N.  S.  956,  V.  C.  »  Ord.  XVIII.  2;  /n  re  Husband,  12  L.  "T 

W  -and  see  /Je  flkrris,  8  Jur.  N.  S.  166,  N.  S.  30.1,   V.    C  W     alhdavit.s  sworn   m 

V 'C   K  -"■''''       '  America,  were  received,  though  expressed  in 

'  4  Pearson  v.  Wilcox,  10  Hare  Ap.  35.  the  third  person. 
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it  will  not  be  sufficient,  unless  the  affidavit  also  state  that  the  party 
makes  oath.* 

Ever}'  affidavit  must  be  divided  into  paragraphs,  and  every  para- 
graph numbered  consecutivel}',  and,  as  nearly  as  may  be  confined  to  a 
distinct  portion  of  the  subject ;  ^  and  each  statement  in  an  affidavit 
must  show  the  means  of  knowledge  of  the  person  making  such  statement.® 

An  affidavit  must  be  pertinent  and  material.''  Scandalous  and  irrele- 
vant matter  should  be  carefuU}'  avoided,  and,  if  any  is  inserted,  the 
affidavit  ma}'  be  ordered  to  be  taken  off  the  file  ;  ^  or  if  the  affidavit  is 
intended  to  be  used  before  the  Court,  the  scandalous  matter  may  be 
expunged,  by  the  same  process  as  scandal  in  a  biU  or  other  pleading ;  * 
or  if  it  is  intended  to  be  used  in  Chambers,  a  summons  may  be  taken 
out  to  have  the  matter  examined  and  expunged.^" 

If  an  affidavit  contain  impertinent  matter,  or  be  of  improper  length, 
the  Court  ma}',  when  it  is  used  in  Court,  at  once  disallow 
*895  *  the  costs  of  the  improper  part,  or  may  disallow  the  costs  of  the 
pai't  which  the  Taxing  Master  may  distinguish  as  being  im- 
proper ;  ^  and  where  it  is  used  in  Chambers,  the  Judge  may  at  once 
disallow  all  unnecessary  matter  ;  and  the  part  disallowed  is  to  be  dis- 
tinguished by  the  initials  of  the  Chief  Clerk  in  the  margin.^ 

The  application  for  the  costs  of  impertinent  matter  in  an  affidavit 
should  be  made  when  the  affidavit  is  used.^  The  Court  generally  leaves 
it  to  the  Taxing  Master  to  determine  what  part  of  the  affidavit  is  unne- 
cessary :  merely  expressing  an  opinion  that  it  is  of  improper  length.* 

Affidavits  ought  to  be  fairly  written  upon  foolscap  paper  bookwise ; 
but  the  Clerks  of  Records  and  Writs  may  receive  and  file  affidavits 

*  Phillips  V.  Prentice,  2  Hare,   542;    Re  verse  party  or  his  solicitor.    Powell  u.  Kane, 

Newton,  2  l)e  G.,  F.  &  J.  3;  Allen  v.  Taylor,  5  Paige,  265. 

L.  K.    10  Eq.   52,   V.   C.  J.     In  the  case  of  "  Orel.  XXXV.  60 ;  ante,  p.  354. 

an    affirmation,    the   words,    ''do   solemnly,  i  Ord.  XL.  9;  as  to  this  order,  see  Moore 

.sincerely,    and    truly   affirm    and    declare,"  v.  Smith,  14  Beay.  393,  396 ;   Mayor  of  Ber- 

are  usualh'  substituted  for  "  make  oath  and  wick  v.  Murray,  7  De  G.,  M.  &  G.,  497,  514, 

sav."         '  515;  3  Jur.  N'  S.  1,5;  Hanslip  v.  Kitton,  8 

'5  15  &  16  Vic  c.  86,  §37.  Jur.  N.  S.  835,  841,  V.  C  S.;  i6. 1113,  L.  C; 

6  Ord.  5  Feb.  1861,  r.  23;  and  see  Wood-  He  Farrington,33  Beay.346  ;  Guest  v.  Smythe, 
hatch  V.  Freeland,  11  W.  R.  398,  V.  C.  K.;  L.  R.  5  Ch.  Ap.  551,  558,  L.  J.  G  ;  Be  Skid- 
Meach  v.  Cliappell,  8  Paige,  135;  Sea  Ins.  more,  IJur.  N.  S.  696;  3  W.  R.  584,  V.  C.  S.; 
Co.  V.  Stebliins,  8  Paige,  56.3.  Scottish  Union  Insurance  Company  v.  Steele, 

7  See  Meach  v.  Chappt-11,  8  Paige,  135.  9  L.  T.  N.  S.  677,  V.  C.  W. ;  ante^  p.  350.    If 

8  Goddard  v.  Parr,  24  L.  J.  Ch.  783;  3  a  solicitor  is  compelled  to  pay  the  costs  of 
W.  R.  633.  V.  C.  K. ;  Kernick  v.  Kernick,  expunging  scandalous  or  impertinent  matter, 
12  W.  R.  335,  V.  C.  W.  he  has  no  legal  or  equitable  claim  upon  his 

9  See  ante,  pp.  347,  354.  It  is  competent  client  to  refund  the  amount.  Powell  v.  Kane, 
for  the  (.'ourt,  upon  the  mere  e.xamination  of  5  Paige,  265.  For  form  of  order,  see  Seton, 
an  affidavit  or  other  paper  read  before  it,  on  89,  No.  17. 

a  motion,  to  order  scandalous  or  impertinent  ^  Ord.  XL.  10. 

matter  contained  in  it  to  be  expunged  with-  ^  SeeOrd.  XL.  9;  Horner  i).  Wheelwright, 
out  reference  to  a  Master,  aiul  to  charge  the  2  Jur.  N.  S.  367,  V.  C.  S. 
proper  party  with  the  costs.  Powell  «;.  Kane,  4  Moore  r.  Smith,  14  Beav.  393,  396  ;  Re 
6  Paige,  265.  A  party  who  makes  an  atfi-  Radclille,  Seton,  89,  No.  17 ;  Re  Skidmore, 
dayit  to  oppose  a  motion,  is  only  authorized  1  Jur.  N.  S.  696,  V.  C.  S. :  Hanslip  v.  Kit- 
to  .state  the  facts;  and  it  is  scandalous  and  ton,  8  .lur.  N.  S.  835,  841,  V.  C.  S.;  on 
impertinent  to  draw  inferences  or  state  argu-  appeal,  ib.  1113:  Scottish  Union  Insurance 
menfs  in  the  affidavit,  refiecting  on  the  char-  Company  v.  Steele,  ubi  sup  ;  Guest «.  Smythe, 
acter  or  hn peaching  the  motives  of  the  ad-  L.  R.  5  Ch.  Ap.  551,  558,  L.  J.  G. 
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written  otherwise,  if  in  their  opinion  it  is,  uii'lir  tlic  circunistjincefl, 
desirable  or  necessary.''  The  Clerks  of  Records  unci  Writs  may  n-furto 
to  file  any  aflidavit  in  which  there  is  any  knife  erasnre,  or  which  ia 
blotted  so  as  to  obliterate  any  word,  or  which  is  improperly  written,  or 
so  altered  as  to  cause  any  material  disfi<^rement ;  or  in  which  there  is 
any  interlineation :  unless  the  person  before  whom  it  is  sworn  authen- 
ticate such  interlineation  with  his  initials,  so  as  to  show  that  it  was 
made  before  the  allidavit  was  sworn,  and  to  mark  tlie  extent  of  the 
interlineation.® 

An  allidavit  in  which  there  are  interlineations  or  alterations,  not  so 
marked,  may,  however,  be  filed  with  the  consent  of  the  solicitors  of  all 
parties  against  whom  it  is  intended  to  be  used :  such  consent  being 
indorsed  on  the  affidavit  and  signed  by  the  solicitors.^  And  where  two 
affidavits,  by  A.  and  B.,  were  written  on  the  same  paper,  and  there 
were  unauthenticated  alterations  in  the  affidavit  of  A.,  the  docu- 
ment was  allowed  to  be  filed  as  the  affidavit  of  B.  :  that  of  A.  Ijcing 
rejected.^ 

Dates  and  sums  may  be  written,  either  in  words  or  in  figiu-es  ;  ®  but 
every  quotation  should  be  placed  between  inverted  commas. 

Schedules  referred  to  in  an  affidavit  as  "  hereunder  written," 
•should  be  placed  after  the  jurat;  and  the  commissioner,  or  *896 
other  person  before  whom  the  affidavit  is  sworn,  must  sign  his 
name  at  the  end  of  each  schedule.  If  a  schedule  is  placed  before  the 
jurat,  it  should  not  be  referred  to  as  "  hereunder  written,"  but  as  "  the 
schedule  (or,  first,  &c.,  schedule)  set  forth  in  this  my  affidavit." 
The  schedules  may  also  be  embodied  in  the  affidavit.^ 

Alterations  in  schedules,  or  in  accounts  made  exhibits  to  affidavits, 
should  be  authenticated  in  the  same  manner  as  in  the  body  of  the 
affidavits.^ 

A  document  may  be  referred  to  in  an  affidavit,  either  as  an  exhibit, 
thus:  "produced  and  shown  to  me  at  the  time  of  swearing  this  my 
affidavit,  and  marked  with  the  letter  A,"  or  as  "hereunto  annexed." 
If  "  produced  and  shown,"  the  document  is  not  filed  with  the  affidavit; 
if  "hereunto  annexed,"  the  affidavit  cannot  properly  be  filed  without 
it ;  and  it  is  therefore  generally  more  convenient  not  to  refer  to  it  as 
"  hereunto  annexed  ;  "  ^  and  if  intended  to  be  used  in  Chambers,  it  must 
not  be  so  referred  to.* 

Any  document  referred  to,   must  be  distinguished  by  some  mark 

6  Ord.  6  March,  1860,  r.  16;  Braithwaite's  are  written  therein  in  figures,  instead  of  in 
nnth^i-n  Chan   42  words,  was  adopted  with  the  sanction  ol  Lord 

e'^Ord.  I   36;  and  see  15  &  16  Vic.  c.  86,  rhancellur  CanM.l.ell.     A  previous  usa^e  m 

6  25  *'"^  "^^'^^  '"  contrary  was  recognized  in 

7  Braithwaite's  Pr.  340.  But  an  irregu-  Crook  v.  (Jrook,  1  Jur.  N.  S.  G54,  V.  C.  S.; 
laritv  in  the  jurat  cannot  be  waived,  see  post,  Brait  iwaite  s  1  r   .J4U. 

OU7  •■  1  Braithwaite  s  Ir  .541. 

^-  8  Gill  „.  Gilbard,  9  Hare  Ap.  16.  ^  See.Kegul   ?  A.,g.  1857,  r.  10. 

9  The  present  practic'e  in  the  Record  and  «  Bra.th  ^.te  s  Ik  341. 

Writ  Clerks'  Office  of  alh.wing  affidavits  to  ^^^^%»^-  »  -'^"t'-  ^^oT,  r.  11,  and  see  Ord. 
be  filed,  notwithstanding  that  dates  and  sums 
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placed  upon  it,  and  signed  by  the  person  before  whom  the  affidavit  is 
sworn.  ^ 

It  is  the  usual' practice,  in  all  cases,  to  write  the  short  title  of  the 
cause  or  matter  on  the  exhibit ;  and  this  must  be  done  in  the  case  of 
documents  made  exhibits,  and  intended  to  be  used  in  Chambers.® 

Where  a  document  is  referred  to  as  being  produced  and  shown  to  the 
deponent,  the  person  before  whom  the  affidavit  is  sworn  must  inquire 
whether  the  deponent  has  seen  the  document,  and  is  aware  of  the  con- 
tents thereof ;  but  this  need  not  be  done  where  the  document  is  referred 
to  as  hereunto  annexed :  the  document  being  annexed  at  the  time  the 
affidavit  is  sworn.' 

Where  one  party  has  proved  written  documents  in  a  cause,  the  other 
side  has  no  right,  upon  that  ground,  and  in  the  absence  of  special 
circumstances,'  to  require  them  to  be  produced  before  the  hearing ; 
unless,  perhaps,  where  the  affidavit  proving  them  sets  them  out  verba- 
tim :  ^  for  a  party  can  have  no  right  to  see  the  strength  of  his  adver- 
saria's case,  or  the  evidence  of  his  title  before  the  hearing.-'"  The 
documents  maj',  however,  be  ordered  to  be  produced,  in  order  that  the 
other  side  may  cross-examine  upon  them." 

The  jurat  should  be  written  at  the  end  of  the  affidavit,  and  is  usually 
placed  at  the  right-hand  corner ;  it  raay,  however,  be  written 
*897  *  on  either  side  of  the  page,  or,  if  necessary,  in  the  margin  ;  but 
not  on  a  page  upon  which  no  part  of  the  statements  in  the  affi- 
davit appears.^  It  must  also  correctly'  express  the  time  when,  and  the 
place  where,  the  affidavit  is  sworn,  including  the  name  of  the  city, 
borough,  or  county.^ 

The  deponent  must  sign  his  name,  or  make  his  mark,  at  the  side  of 
the  jurat :  not  underneath  it.^  The  person  before  whom  the  affidavit 
is  sworn  must  sign  his  name  at  the  foot  of  the  jurat ;  to  which  must|be 
added  his  full  official  character  and  description,  not  necessaril}-,  how- 
ever, in  his  own  handwriting.^ 

If  the  deponent  be  a  marksman  or  blind,  the  affidavit  must  be  first 
truly,  distinctl}',  and  audibly  read  over  to  him :  either  by  the  person 

5  Hewetson  «.  Todhunter,  2  Sm.  &  Giff.  3  Anderson  v.  Stather,  9  Jur.  1085,  V.  C. 
Ap.  2.                                                                        K.  B. 

6  Rpcrul.  8  Aug.  1857,  r.  12.  *  Braithwaite's  Pr.  342;  but  see  Gates  v. 

7  Braithwaite's  Pr.  341.  Buckiand,  13  W.  R.  67,  V.  C.  S.     The  words 
3  Lord  V.  (Jolvin,  2  Drew.  205;  5  De  G.,       '"before  me"  must  precede  the  commission- 

M.  &  G.  47 ;  18  .Jur.  253;  see  also  Forrester  er's  sijxnature.    See  Graham  v.  Ingleby,  cited 

V.  Helme,  M'Clel.  558.  Braithwaite's    Oaths    in    Chan.    46.      [The 

9  Hodson   V.    Earl  of   Warrington,   3   P.  failure   of    the    officer   to   sii;n  the   jurat   is 

Wms.  34.  fatal,  and,  it  seems,  cannot  be  cured  by  the 

10  Davers  e.  Davers,  2  P.  Wins.  410;  Hod-  officer  afterwards  signing  it  in  open  Court, 
son  V.  Karl  of  Warrington,  ubi  sup.  ;  Wiley  in  the  case  of  a  warrant  of  committal  in  bank- 
V.  Pistor,  7  Ves.  411:  Fencott  «.  Clarke,  6  ruptcy.  £'a;y;ar<e  Heyman,  L.  K.  7  Ch.  App. 
Sim.  8;  Lord  v.  Colvin,  ubi  sup.;  Gresley,  488.  "But  see  infra,  911,  n.  1.  In  Bewley 
192;  ante,  p.  885.  o.  Ottinger,  1  Heisk.  354.  the  action  of  the 

11  Bell  V.  Johnson,  1  .1.  &  H.  682.  Court  below  was  sustained  in  permitting  the 

1  Braithwaite's  Pr.  342.  commissioner,    who    took    a    deposition,    to 

2  Ibid. ;  18  &  19  Vic.  c.  134,  §  15,  Ord.  amend  the  caption  and  certificate  to  which 
IV.;  but  see  Gates  v.  Buckiand,  13  W.  R.  exception  had  been  filed.  But  tiie  ruling  was 
67,  V.  C.  S.  based  upon  the  Liberal  statutes  of  jeofail.] 
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before  whom  the  aflldavit  was  swoni^or  by  some  other  person.  In  the 
first  case,  it  must  be  expressed  in  the  jurat  that  tlie  alliduvit  wa8  so  read 
over,  and  that  the  mark  or  signature  was  allixed  in  tlie  presence  of  the 
person  taking  the  affidavit :  in  the  second  case,  such  other  person  must 
attest  the  mark  or  signature,  and  must  be  fu-st  sworn  tliat  lie  hjis  so 
read  over  the  allidavit,  and  that  tiie  mark  or  signature  was  mailc  in  his 
presence,  and  tliis  must  be  expressed  in  the  jurat.'* 

If  the  deponent  be  a  foreigner,  the  contents  of  the  allidavit  nuist  Ijo 
interpreted  to  him  ;  and  the  interpreter  must  be  sworn  that  lie  has  truly, 
distinctly',  and  audibly  done  so,  and  that  he  will  truly  interpret  the  oath 
about  to  be  administered,  and  then  the  deponent  may  be  sworn  ;  anil 
that  these  formalities  have  been  complied  with,  must  be  expressed  iu 
the  jurat.® 

Formalities  of  a  similar  kind,  by  which  it  may  appear  that  the  depo- 
nent has  fully  understood  the  contents  of  his  affidavit,  before  he  is 
sworn,  must  be  adopted  in  the  case  of  a  deaf,  or  deaf  and  dumb  person, 
or  in  other  similar  cases.'' 

*  The  oath  must  be  administered  in  a  reverent  manner  ;  ^  and,     *8138 
if  not  administered  in  the  usual  form,  the  authority  for  adminis- 
tering it  should  appear  in  the  jurat. ^ 

Quakers,  Moravians,  and  Separatists  give  their  evidence  on  their 
solemn  affirmation  ;  ^  and  any  person  who  objects,  from  conscientious 
motives,  to  be  sworn,  may  now  give  his  evidence  upon  his  solenm 
affirmation;^  but  the  person  qualified  to  take  the  affirmation,  must  be 
satisfied  of  the  sincerity  of  the  objection,  and  this  must  appear  iu  th«» 
affirmat.^ 

It  is  an  universal  principle  in  all  Courts,  that  jurats  and  affidavits, 
when  contrary  to  practice,  are  open  to  objection  in  any  stage  of  a  cause. 
This  does  not  depend  upon  any  objection  which  the  parties  in  a  particu- 
lar cause  may  waive,  but  upon  the  general  rule  that  the  document  itself 
shall  not  be  brought  forward  at  all  if  in  any  respect  objectionable  with 

6  If    the  deponent    is   blind,    the   officer  6  Braithwaite's  Oaths  in  Chan.  35.     For 

should  certify  in  the  jurat,  that  the  affidavit  forms,  see  Vol.  III. 

was  carefuUv  and  correctly  read  over  to  him,  7  Keynolds  «.  Jones,    Trm.    lerm,   1818; 

in   the   presence   of   such' officer,    before   he  Braithwaite's  Pr.  -383.     For  fonns,  see  >  ol. 

swore   to  the  same.      Matter  of   Ciiristie,   5  III.                                             oot        . 

Paitre,  242.     So  where  tiie  affiant  has  been  i  Ord.  MX.  14;  nnte.  p.  88,    note.  _ 

found  by  the  inquisition  of  a  jury  to  be  a  2  i  &  o  Vic.  c.  105;  m-,-  Bniit hwa.te  s  I  r. 

lunatic,  the  officer  before  whom  th4  affidavit  383,  :i84.     l'""l' ''''™*' ^"if.  V  ,    o,.       ,       r 

is  sworn,  should  state  in  the  jurat,  that  he  ^    3  7  &^8  U.ll.  "  !,-„<-\-^-*- §  .?^;  ^  .Tk  ii.V.  q 
has 

ofascer 
he  was 
pable  ' 

tents  c.  ...V.  .  ...          OOT        »« 

Paiffe,  242.     The  attestation  should  be  writ-  *  Ante,  P- 887,  note.                   wi  „,^  .!,« 

tenSiear   the   jurat.     Wilson   v.    Clifton,   2  ^  n  &  18  Vic^  c.  12o,  §  20      ^  here  the 

Hare     535;    7   Jur.  215;    Braithwaite's    Pr.  affidavit   is  on  nffirm.ition    and   the   p.'r>on 

380.    Whe;e  a  marksman  signed  an  affidavit  taking  it  does  not  cer.ify  tha     "««';[";"' 

with  his  name  at  length,  his   hand   having  is  a  Quaker  or  other  person  a  louod  l.>    law 

beeS  guided  on  the  occasion,  it  was  ordered  to  make  aflirma.ion   '-«■'-;'  'I'"  '"y^^ 

to  be  taken  off  the  rile.     v.  Christopher,  no  avail.     K'nggohl  ..  Jones,   1  Blaud.  JO. 

11  Sim.  409.     For  forms  of  special  jurats,  see  I'or  forms,  sec  V  ol.  ill. 
Vol.  III. 
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reference  to  the  rule  of  the  Court.  AMiere,  therefore,  there  was  an 
irregularity  in  the  jurat  of  an  answer,  a  motion  bj^  the  plaintiff  to  take 
it  off  the  file,  on  the  ground  of  such  irregularity',  was  allowed,  notwith- 
standing that  he  had  taken  an  oflice  copj'  of  the  answer.®  Where,  how- 
ever, in  the  case  of  an  affidavit  sworn  abroad,  before  a  notary-,  the  place 
where  it  was  sworn  was  omitted  in  the  jurat,  it  was  ordered  to  be  tiled : 
the  Vice-Chancellor  observing,  that  he  thought  the  Court  must  assume 
that  the  notary  was  acting  in  pursuance  of  his  duty,  and  that  he  would 
not  perform  a  notarial  act  out  of  the  jurisdiction  in  which  alone  he  had 
authority.'^ 

It  is  to  be  observed,  particularl}',  that  every  affidavit  of  service  of 
writs,  or  of  orders,  upon  which  process  of  contempt  is  to  be  founded, 
musttrul}'  and  fully  prove  good  service  ;  and  that  if  the  plaintiff's  name, 
the  Court,  the  return  of  the  writ,  or  any  thing  material,  be  omitted,  no 
attachment  can  be  thereupon  regularl}'  issued  :  for,  until  a  due  service 
be  shown,  no  contempt  appears  to  the  Com-t.^ 

Before  any  affidavit  is  used  for  an}'  purpose,  it  must  have  been  filed 

in  the  Office  of  the  Clerks  of  Records  and  Writs,  and  an  office 

*899     copy  be  produced.^    Sometimes  in  vacation,  however,  when  *  the 

matter  was  pressing,  the  Court  has  taken  affidavits  into  its  own 

hands,  and  then  considered  them  as  filed. -^ 

No  affidavit,  filed  on  or  after  the  first  day  of  Easter  Term,  1861,  is 
to  be  used  as  evidence,  on  any  proceeding  in  any  cause  or  matter,  unless 
there  be  written  at  the  foot  thereof,  at  the  time  of  filing  the  same,  a 
inemorandum  stating  by  whom  the  same  is  filed,  which  memorandum  is 
to  be  in  the  form  following,  or  as  near  thereto  as  circumstances  will 
admit  (that  is  to  say)  :  "  This  afiSdavit  is  filed  on  the  part  and  behalf 
of  the  plaintiffs"  (or,  "of  the  defendants  M.  and  N.").^ 

Sometimes,  when  expedition  is  required,  the  solicitor  filing  the  affida- 
vit, instead  of  waiting  until  an  office  cop^^  is  made  by  the  Clerk  of  Rec- 
ords and  Writs,  takes  a  copj'  of  the  affidavit  to  the  office,  at  the  same 
time  that  he  takes  the  original  affidavit  to  be  filed,  and  then  the  Clerk 
of  Records  and  Writs  examines  and  marks  the  copy  as  an  office  cop}', 
at  the  same  time  that  he  files  the  original.^ 

Where  affidavits  are  filed  in  support  of  interlocutory  applications,  or 
to  be  used  in  proceedings  under  decrees,  there  is  no  particular  time 
fixed  for  filing  them ;  but  they  should  be  filed  in  time  enough,  before 
the  application  or  proceeding  on  which  the}-  are  intended  to  be  used  is 
brought  on,  to  enable  the  adverse  party  to  obtain  copies :  otherwise, 

6  Pilkington  v.  Himsworth,  1  Y.  &  C.  Ex.  N.  S.  788;  see  Bloodgood  v.  Clark,  4  Paige, 
612,  61G;   but  see  Braithwaite's  Pr.  48,  and      574,  576. 

ante,  ]>p.  743,  895.  i  Per  Lord  Laugdale,  in  Attorney-General 

7  Muek  V.  Ward,  10  Hare  Ap.  1;  Gates  v.  v.  Lewis,  8  Beav.  179.  [See  Mercer's  Co.  v. 
Buckland,  13  W.  R.  67,  V.  C.  S.  Great  Northern  R.  Co.,  14  Beav.  20;  Nieman 

8  Hinde,  4.53;  Ord.  XXVIIL  8.  v.  Harris,  W.  N.  (1870),  6.] 

9  Ord   XVnr.  5;  .Jackson  v.  Cassidv,   10  2  Qrd.  5  Feb.,  1861,  r.  18. 
Sim.  ."'if!:  Darlev  v.  Nicholson,  1  Dr.  &'War.  8  Braithwaite's  Pr.  494. 
66,  70;    El>ey  v.  Adams,  4  Giff.  398;  9  Jur. 
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the  application  or  proceeding  will  generally  be  directed  to  stjind  ftvcr ; 
and  where  it  is  intended  to  make  use  of  allklavits  liled  before  the  par- 
ticular petition,  notice  of  motion,  or  sunmions,  was  presented,  si-rved, 
or  issued,  express  notice  of  such  intention  should  be  <;iven  in  due  time 
to  the  opposite  part}',  as  he  is  not  bound  to  search  fur  allidavit.s  lih'<l 
before  those  respective  pei-iods.* 

The  part}'  filing  an  aflidavit  should,  in  all  cases,  take  an  office  eopj 
of  it,  except  in  the  case  of  an  aflidavit  filed  by  a  claimant  coming  ia 
pursuant  to  advertisement,  under  a  decree :  in  which  case,  the  ofllec 
copy  is  to  be  taken  by  the  part}-  prosecuting  the  cause,  unless  the  Judge 
otherwise  directs.^  Upon  filing  an  affidavit,  it  is  the  usual  practice  of 
solicitors  in  all  cases  to  give  notice  of  the  filing  to  the  adverse  party  ; 
and  such  notice  must  be  given  by  a  claimant  in  the  exceptional  case 
just  referred  to.*^ 

Formerl}',  any  party  who  required  a  cop}-  of  an  affidavit,  had  to  ob- 
tain an  office  copy  at  the  Record  and  Writ  Clerks'  Office  ;  but  now, 
where  an}'  party  requires  a  copy  of  an  affidavit  filed  by  the  adverse 
party,  he  is  to  make  written  application  to  the  party  by  *  whom     *900 
the  copy  ought  to  be  delivered,  or  his  solicitor,  with  an  under- 
taking to  pay  the  proper  charges  ;  ^  and  thereupon  such  party,  or  his 
solicitor,  is  to  make  such  copy,-  and  deliver  the  same  on  demand  within 
forty-eight  hours  ;  ^  and  is  to  produce  the  office  copy  in  Court,  or  in 
Chambers,  when  required.*     In  cases  of  ex  parte  applications  for  injunc- 
tion, or  wi'its  of  ne  exeat  regno,  the  copies  must  be  delivered  immedi- 
ately upon  the  receipt  of  the  request,  or  within  such  time  as  may  be 
specified  therein,  or  may  have  been  directed  by  the  Court. ^ 

All  copies  to  be  delivered  by  parties  or  their  solicitors,  are  to  be 
written  on  paper  of  a  convenient  size,  with  a  suflicient  margin,"  and  in 
a  neat  and  legible  manner,  similar  to  that  which  is  usually  adopted  by 
law  stationers  ;  and,  unless  so  written,  the  parties  or  solicitors  deliver- 
ing them  will  not  be  entitled  to  be  paid  for  the  same.''  The  folios  of  all 
copies  are  to  be  numbered  consecutively  in  the  margin,  and  the  name 
and  address  of  the  party  or  solicitor,  by  whom  the  same  are  made,  is  to 
be  indorsed  thereon,  in  like  manner  as  upon  the  proceedings  in  the 
Court ;  ^  and  such  party  or  solicitor  is  to  be  answerable  for  the  same 
being  true  copies  of  the  originals,  or  of  the  office  copies,  of  which  they 
purport  to  be  copies.' 

4  See  Ord.  XXXV.  27;  and  post,  Chap.  2  Ord.  XXXVT.  5. 
XXIX.,  Proceedings  in  Chambers;  Chap.  8()rd.  XXWT.  6. 
XXXV.  §  2,  Motions;  §  3.  Petitions.  *  Ord.  XX XVI.  10. 

5  Ord.  XXXVI.  1 ;  Ord.  XXXV.  39.  5  O,-,!.  XXXVI.  9. 

6  Ord.  XXXV.  38.  For  form  of  notice,  "  Foolscap  paper,  with  a  quarter  marpn, 
see  Vol.  III.;   [and  as  to  what  is  sufficient  is  ordinarily  u.sed. 

notice,  Bloxam  v.  Metropolitan  R.  Co.,    16  '  Ord.  XXXVI.  11.  ^  ,    „,   „   r 

W.  R.  490,  492,  note.]  8  See  ««/^  pp.  4.vt,  454 ;  Ord.  III.  2.  o. 

1  Ord.  XXXVI.  4.    The  ordinary  charges  »  Ord.  XXXVl.  8.     luirh  copy  dchverei 

are  U'/.   per  folio  to  a  pauper,  and  4(7.  per  should  include  a  copy  ..f  the  jurat,  and  sliouia 

folio  to  other  persons.    Regul.  to  Ord.  Sched.  state  the  day  on  which  the  original  aihdavit 

4.    For  forms  of  application  and  undertaking,  was  filed, 
see  Vol.  III. 
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Where  any  party  or  solicitor  who  is  required  to  deliver  any  such  copy, 
either  refuses  or  does  not  deliver  the  same  within  the  period  allowed 
for  that  purpose,  the  person  making  such  application  may  procure  a 
cop3'  from  the  office  in  which  the  original  has  been  filed,  in  the  same 
wa}'  as  if  no  such  application  had  been  made  to  the  part}'  or  solicitor ; 
and,  in  such  case,  no  costs  will  be  due  or  pa3'able  to  the  part}'  or  soli- 
citor so  making  default,  in  respect  of  the  cop}'  so  applied  for.^° 

If  a  party  or  solicitor  by  whom  an}'  copy  ought  to  be  delivered, 
refuses,  or  does  not  deliver  the  same,  within  forty-eight  hours,  an  addi- 
tion of  two  clear  days  is  to  be  made  to  the  period  within  which  any  pro- 
ceeding which  may  have  to  be  taken  after  obtaining  such  copy  ought  to  be 
taken  ;  so  that  the  person  requiring  such  copy  may  be  as  little  prejudiced 
as  possible  by  the  neglect  of  the  party  or  solicitor  to  deliver  such  copy.^^ 

The  Taxing  Master  is  not  to  allow  any  costs  in  respect  of  any  copy 
so  taken,  unless  it  shall  appear  to  him  to  have  been  requisite, 
*901     *  and  to  have  been  made  with  due  care,  both  as  regards  the  con- 
tents and  the  writing  thereof.^ 

Parties  requiring  copies  of  affidavits  should  proceed  in  the  manner 
above  pointed  out ;  but  office  copies  of  affidavits  will,  nevertheless, 
be  made  by  the  Clerks  of  Records  and  Writs,  at  any  time,  for  any 
person,  whether  party  to  the  cause  or  matter  or  not,  who  may  prefer 
that  course,  at  the  risk  of  such  copies  being  disallowed  on  taxation. - 

Expenses  incurred,  in  consequence  of  affidavits  being  prepared  or 
settled  by  counsel,  are  to  be  allowed  only  when  the  Taxing  Master,  in 
his  discretion,  and  on  consideration  of  the  special  circumstances  of  each 
case,  thinks  such  expenses  properly  incurred  ;  and  in  such  case,  he  is 
to  be  at  liberty  to  allow  the  same,  or  such  i)arts  thereof  as  he  may  con- 
sider just  and  reasonable,  whether  the  taxation  be  between  solicitor  and 
client  or  between  party  and  party.* 

Where  a  witness,  of  whose  evidence  a  party  desires  to  avail  himself 
on  the  hearing  of  a  cause  in  which  issue  has  been  joined,*  refuses  to 
make  an  affidavit,  the  party  may  examine  him  ex  parte^^  before  an 
Examiner.®     The  attendance  of  the  witness  is  procured,  and  his  exam- 

1"  Ord.  XXXVI.  12.  with  that  rifrht.     But  a  direct  examination 

11  Ord.  XXXVII.  16.  might  be  liad    before  oce  Examiner,  and  a 

1  Ord.  XXXVI.  13.  cross-examination  before  another.     Troup  v. 

2  See  Kraithwaite's  Pr.  49-1.  Haight.  6  John.  Ch.  335. 

3  Ord.  XL.  17.  Costs  of  settling  an  afR-  The  Circuit  Courts  of  the  United  States 
davit  (wliich  was  an  echo  of  the  bill)  by  have  power  to  appoint  Examiners  in  suits  in 
counsel  were  allowed  in  Uavies  v.  Marshall  Equity,  and  it  is  a  matter  of  discretion 
(No.  2),  1  Dr.  &  S.  564;  7  lur.  N.  S.  669.  whether  they  be  standing  Examiners,  or  be 

*  \n    ex   pnrte    examination   cannot,    in  designated  as  the  occasion  arises   for  their 

strictness,  be  had  where  a  notice  of  motion  for  services  in  anv  cause.     Van  Hook  v.  Pendle- 

decree   has  been  given.     Anh\  pp.  823,  824.  ton,  2  Blatch.  C.  C.  85;   78th  of  the  United 

InSmithr.  Baker,  4N.  R.  321,  V.  C.  W.;  2  n.  States    Equity   Rules.      But   in    the   Circuit 

&  M.  41)8.  iiowever,  it  was  allowed  to  be  used,  Courts  of  the  United  States,  an  oral  examin- 

on  terms  as  to  cross-examination  thereon.  ation  of  witnesses  before  an  E.xaminer,  pre- 

6  f)rd.  5  Feb.,  1861,  rr.  4,  G.  vious  to  the  amendment  of  the  67th  Rule  in 

0  See  Gresley  Eq.  Ev.  (.Vm.  ed. )  50  et  seq.  March,  1862,  was  irregular,  unless  there  "as 

Under    the    practice    heretofore   existing   in  an  agreement  between  the  parties  to  waive 

New  York,  each  (arty  had  a  right  to  select  written  interrogatories;  and  such  agreement 

his  own  Examiner,  and  the  Court  would  not,  ought  to  be  in  writing.    Van  Hook  v.  Pendle- 

on   motion  of  the   opposite   party,   interfere  ton,  2  Blatch.  C.  C.  85. 

862 


AFFIDAVITS  AND  EX-PARTK  EXAMINATIONS  BEFORE  EXAMINER.     •902 

ination  conducted,  in  the  same  manner  as  in  the  case  of  other  exainin 
ations  before  the  Examiner ; '  but  no  party  has  a  ri^ht  to  be  present  at 
such  examination,  except  tlie  party  prodiieinfr  the  witness,  hin  counsel, 
solicitor,  and  agents.*    When  the  exaniination  is  concluded,  the  Kxaui- 
iner  transmits  it  to  the  Of  Pice  of  the  Clerks  of  the  Records  and  Writ-s: 
having  marked  it  as  taken  ex  parte  ;  and  it  will  be  deemed  and  dealt 
with  by  them  as  an  affidavit.®     The  part}'  requiring  the  attendance  of 
the  witness,  whether  a  part}'  or  not,  must  give  to  the  opposite  party 
forty-eight  hours'  notice  at  least  of  his  intention  to  examine  such 
*  witness  ;  and  such  notice  must  contain  the  name  and  descrip-     '902 
tion  of  the  witness,  and  the  time  and  place  of  the  examination  : 
unless  the  Court  thinks  fit  to  dispense  with  such  notice.^ 

All  affidavits  and  depositions  to  be  used  on  the  hearing  of  an}-  cause, 
or  motion  for  a  decree,  must  be  printed :  "^  except  such  as  have  been 
filed  for  the  purpose  of  any  interlocutory  application,  and  of  which  office 
coi)ies  have  been  taken. ^ 

Such  affidavits  and  depositions  are  printed  under  the  direction  and 
superintendence  of  the  Clerks  of  Records  and  Writs,  upon  paper  of  the 
kind  and  dimensions,  and  with  the  type  prescribed  for  the  printing  of 
Bills,  and  in  all  other  respects  in  such  form  and  manner  as  the  Clerks 
of  Records  and  Writs  deem  most  convenient.'' 

Solicitors  and  parties,  on  filing  affidavits  required  to  be  printed,  must 
leave  with  the  Clerks  of  Records  and  Writs  a  fair  copy  of  each  affidavit 
filed,  written  on  draft  paper,  on  one  side  only,  and  certified  by  the 
solicitor  or  party  to  be  a  correct  copy.*^ 

In  a  cause  in  which  issue  is  joined,  the  Clerks  of  Records  and  Writs 
will,  upon  the  application  of  any  party  to  the  suit,  cause  such  affidavits 
and  depositions  (other  than  depositions  taken  on  the  oral  cross-exam- 
ination of  witnesses  who  have  made  such  affidavits)  to  be  printed  after 
the  expiration  of  the  time  fixed  for  closing  the  evidence  ;  and  such  last- 
mentioned  depositions,  after  the  expiration  of  the  time  allowed  for  the 
oral  cross-examination  of  such  witnesses.® 

In  a  cause  in  which  a  notice  of  motion  for  a  decree  has  been  given, 
the  Clerks  of  Records  and  Writs  will,  upon  the  application  of  any  party 
to  the  suit,  cause  the  affidavits  filed  on  behalf  of  the  plaintifis,  the  affi- 
davits filed  on  behalf  of  the  defendants,  and  the  affidavits  of  the  plain- 
tiffs in  reply,  to  be  printed  after  the  times  respectively  allowed  for  filing 
each  set  of"  such  affidavits,  and  the  depositions  taken  on  the  oral  cross- 

7  As  to  examinations  before  an  Examiner,  3  Ord.  16  May,  1802,  r.  9. 

/n;i'^'r.  KpI,     mil    r   6  6  Old.   10   Mav,   18.;2,   r.   3.      The   copy 

0  ?i/i"  '  «1'">'1'1  I'ave  tl,e  -usual  margin  on_ti.e  left- 

1  Ord.'  5  Feb.,  18G1,  r.  22;  and  see  Ford  hand  side  of  each  pa.ire.  K.  &  ^^  •  (.  erks 
V  Tennant  11  W.  U.  275,  M.  R..  where  it  Su-estious,  No  7.  The  cer..Mca|e  shou  d 
was  hehi  that  this  rule  applies  to  ex  parte  be  written  on  the  ';;  .t"'-" J  "'|;;^;;"  j-J^,"^ 

,•      ,  first  patce  of  each  copv,  bciore  oi'iuf;  itii  lii 

^''"'Xd    IGMav,   18n2,  r.  1.    This  order  the  office.    76.  No.  8.  "For  form  of  certiticate. 

applies  to  cases  where  issue  has  been  joined,  see  Vol.  III. 
or  notice  of  motion  for  decree  served,  since  6  Qrd.  16  May,  180-,  r.  4. 

the  18th  June,  18G2. 
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examination  of  the  witnesses  who  have  made  such  affidavits,  after  such 
depositions  have  been  filed.'' 

It  is  desirable  that  the  affidavits  to  be  thus  printed  should  be  all  pre- 
sented for  filing  together  at  one  time,  and,  if  possible,  on  the  last  day 
of  the  time  allowed  for  filing  the  same,  that  is  to  say, — where 
*903  issue  has  been  joined  :  on  the  last  day  of  the  time  fixed  for  *clos- 
ing  the  evidence  ;  and  where  notice  of  motion  for  a  decree  has 
been  served  :  on  the  last  day  of  each  of  the  respective  times  allowed  to 
the  plaintifl!'  and  defendant  for  filing  the  affidavits  ;  and  that  the  fair 
copies  left  with  such  affidavits  should  be  numbered  consecutivel_y  (at 
the  top  of  the  first  page)  in  the  order  in  which  it  is  desu'ed  that  they 
should  be  printed.^  Where  the  foregoing  suggestion  is  complied  with, 
the  aiDplication  to  have  the  evidence  printed  ma}'  be  made  at  the  time 
the  evidence  is  filed. ^  The  application  to  have  any  evidence  pi-inted, 
which  has  been  taken  orall}' ,  ma}'  be  made  at  any  time  after  such  evi- 
dence is  filed :  except  that,  in  cases  where  a  time  for  taking  anji-  oral 
examination  has  been  speciall}'^  fixed,  and  also  in  cases  where  issue  has 
been  joined,  the  application  is  not  to  be  made  until  the  time  fixed  for 
taking  the  examination,  or  for  closing  the  evidence,  has  expired.^  A 
written  or  printed  application  to  have  the  e\'idence  printed,  must  be 
made  ;  *  and  it  is  desirable  that  the  number  of  printed  copies  of  the  evi- 
dence which  ma}^  be  required  for  general  use  in  the  cause,  should  be 
stated  in  such  application.^ 

Ever}'  party  who  files  an  affidavit,  or  causes  depositions  to  be  taken, 
must  take  from  the  Clerks  of  Records  and  Writs  a  printed  copy  of  every 
affidavit  filed  by  him,  and  of  all  such  depositions :  for  which  he  is  to 
pay,  in  stamps,  at  the  rate  of  twopence  per  foho ;  and  unless  such  copy 
is  taken,  he  is  not  to  be  allowed  any  thing  in  the  taxation  of  costs,  in 
respect  of  such  affidavit  or  depositions.®  As  a  rule,  such  printed  copy 
will  be  ready  for  delivery  within  forty-eight  hours  after  the  application 
to  have  the  evidence  printed  is  made.'' 

All  parties  are  to  be  at  liberty  to  take  from  the  Clerks  of  Records 
and  Writs  as  many  other  printed  copies  of  their  own  and  of  their  oppo- 
nents' affidavits  and  depositions  as  they  may  require,  on  paying  for  the 
same,  in  stamps,  at  the  rate  of  one  penny  per  folio.*  These  copies  may 
be  had  at  the  same  time  as  the  official  copy.^ 

7  Ord.  16  May,  1862,  r.  5.  Office.     lb.  No.  9.    For  such  form,  see  Vol 

1  R.  &  W.  Clerks'  Suggestions,  No.  2.  III. 

2  Ih.  No.  3.  6  R.  &  W.  Clerks'  Suggestions,  No.  5. 

8  lb.  No.  4.  6  Ord.  16  May,  1862,  r.  6. 

4  Printed  copies  of  the  form  of  applica-  ''  R.  &  W.  Clerks'  Suggestions,  No.  6. 

tion  may  be  had,  on  application  at  the  divi-  8  Ord.  16  May,  1862,  r.  7.    As  to  the  al- 

sional  seat  in  the  Record  and  Writ  Clerks'       lowances  to  solicitors,  see  r.  8. 

3  R.  &  W.  Clerks'  Suggestions,  No.  6. 
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Section  XI.  —  Of  vwa  voce  Eindeucr. 

The  viva  voce  examination  of  witnesses  may  take  place,  cither  iM'fore 
the  Court,  the  Judge,  or  his  Chief  Ck>rlv,  in  ClKunt)ers,  or  an  Exam- 
iner of  the  Court, 'or  an  Examiner  specially  appointed.  ["^] 

*  Where  the  issue  has  been  joined,  there  can  be  no  viva  voce  •90i 
examination  of  witnesses  in  chief  for  the  puiposes  of  the 
hearing,  except  the  ex  parte  examination  before  the  Examiner,  in  man- 
ner before  pointed  out,^  and  except  the  evidence  as  to  particular  facts 
or  issues,  if  so  directed  by  special  order ;  ^  and  all  cross-examinations 
of  witnesses  must  take  place  before  the  Court  itself  at  the  hearing.' 
The  parties  may,  however,  by  consent  in  writing,  which  must  be  llled 
in  the  Record  and  Writ  Clerks'  Office,  agree  to  take  the  examination 
or  cross-examination  of  any  witness,  in  manner  provided  by  tlu;  la  & 
16  Vic.  c.  86  ;  *  and  further,  the  Court,  or  Judge  in  Cham1)ers,  may 
direct,  that  the  examination  or  cross-examination  of  any  witness  shall 
be  taken  in  this  manner,  where  by  reason  of  the  age,  infirmity,  or 
absence  out  of  the  jurisdiction  of  the  witness,  or  for  any  other  sufficient 
cause,  it  is  expedient  that  such  direction  should  be  given.  Such  direc- 
tion may  be  obtained  on  application  to  the  Court,  or  the  Judge  in 
Chambers,  on  notice.^ 

According  to  the  Act,  above  referred  to,  all  witnesses  to  be  examined 
orally  are  to  be  so  examined  by  or  before  one  of  the  Examiners  of  the 
Court,  or  by  or  before  an  Examiner  to  be  specially  api)ointod  by  the 
Court :  ^  the  Examiner  being  furnished  by  the  plaintift"  with  a  copy  of 
the  bill,  and  of  the  answer,  if  any,  in  the  cause  ;  and  such  examination 
is  to  take  place  in  the  presence  of  the  parties,  their  counsel,  solicitors, 
or  agents  ;  and  the  witnesses  so  examined  orally  are  to  l)e  subject  to 
cross-examination  and  re- examination  ;  and  such  examination,  cross- 
examination,  and  re-examination,  are  to  be  conducted,  as  nearly  as 
may  be,  in  the  mode  in  use  in  Courts  of  Common  Eaw,  with  respect  to 
a  witness  about  to  go  abroad,  and  not  expected  to  be  present  at  the 
trial  of  a  cause.'' 

The  depositions  so  taken  are  to  be  taken  down  in  writing  by  the 

10  [The  Court  of  the  Examiner  is  not  a      of  notice  of  motion  and  summons,  see  V..1. 

^S^l,  "  W"s.r,  £.  Si,"lSo'  6"cl:  "'=  Tl,.  n,l.,  ..  Ch»„o„.v  i„  No.  ^^ 

Ysw  \m  ^  provide,  that  everv  person  who  shall  be  ap- 

i'  Ant'p   n   001  pointed  an   Examiner  of  the  ("ourt  ..f  Chan- 

2  Orr  %  Feb  "l861    r  3  cpry  shall,  before  he  enters  ui)on   the  exeeu- 

8  Ord    5  Feb!'  1861,  r.  7 ;  Bod^er  v.  Bod-  tion  of  his  ofliee,  take,  bef..re  the  Chancel  -r 

ear    11  W    R    80    V.   C.   K.      Infirm  wit-  or  Clerk,  an  oath  or  afhrmat.on  .mpart.ally 

nesses  (r   11)    and  suits  to  perpetuate  testi-  and  justly  to  perform  a  1   tl'^''''!"-"  '^.(./.^ 

monv(r   16)  'are  excepted  from  this  rule.  olliee.  aecor.lin^  to  the  best  of  ins  ab,ht>«. 

"Vrd.  5  Feb.,  1861,  r.   10.     For  form  of  and  understanding:      Ku  e  42;    see  bUte  v. 

X  17-  1    iir  Lew.  -i  liar.  &  .Mcll.  ij'Jl. 

consent,  see  Vol.  111.  ..       x.      r  7-ir  c.  ^p  v;,.  n  S(!   &  ."ll      For  the  mode 

6  Ord.  5  Feb.,  1861,   r.   11.     For  forms  '  ^^ ''\'^  ^ ''•  ^;,r ''.   •    a,  h    -lotil-i;^ 

yjiix.   o  xw  ,  ,  .^  ^^^  ^j  ^^^  ggg  Chitty'3  Arch.  32»-3.i6. 
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Examiner :  not  ordinaril}'  b}-  question  and  answer,  but  in  the  form  of  a 
narrative  ;  *  and,  when  completed,  are  to  be  read  over  to  the  wit- 
*90o  ness,  and  signed  by  him  ®  in  the  presence  of  the  parties,  or  *  such 
of  them  as  ma}-  think  fit  to  attend ;  but  if  the  witness  refuses  to 
sign,  then  the  Examiner  is  to  sign  tlie  depositions  ;  and  the  Examiner 
may,  upon  all  examinations,  state  any  special  matter  to  the  Court,  as 
he  shall  think  fit.  It  is  in  the  discretion  of  the  Examiner  to  put  down 
any  particular  question  or  answer,  if  there  should  appear  any  special 
reason  for  doing  so ;  and  any  question  or  questions  which  may  be 
objected  to  are  to  be  noticed  or  referred  to  by  the  Examiner  in  the 
depositions,  and  he  is  to  state  his  opinion  thereon  to  the  counsel,  so- 
licitors, or  parties,  and  to  refer  to  such  statement  on  the  face  of  the 
depositions  ;  but  he  is  not  to  have  power  to  decide  upon  the  mate- 
riality or  relevancj'^  of  any  question  or  questions.  The  Coiart  deals 
with  the  costs  of  immaterial  or  irrelevant  depositions  as  may  be 
just.^ 

There  are  two  Examiners  of  the  Court,^  before  whom  the  examination 
of  witnesses  is  usually  taken  ;  but  where,  on  account  of  the  distance 
fi'om  London  at  which  the  witnesses  reside,^  the  pressure  of  business,* 
or  other  sufficient  reason,^  the  examination  cannot  be  conveniently 
taken  before  one  of  the  Examiners  of  the  Court,  a  Special  Examiner  may 
be  appointed  ;  but  the  Court  is  unwilling  to  appoint  a  Special  Examiner, 
except  in  cases  of  absolute  necessit}-.®  Any  fit  person  may  be  a  Special 
Examiner ;  but  a  barrister,  or  solicitor,  is  usually  appointed.'  There 
was  formerly'  a  rule,  that  witnesses  residing  more  than  twent}'  miles 
from  London  could  not  be  compelled  to  attend  before  an  Examiner  in 
London  ;  but  this  rule  no  longer  exists.^ 

The  application  for  the  appointment  of  a  Special  Examiner 
*906     ma}'  *  be  made  in  Chambers  b}-  summons,  or  in  Court  by  motion 

8  See  New  Jersey  Rule  71  of  Chancery  the  Court,  in  term  time,  or  to  a  Judge  in 

Practice.  vacation,  for  special  reasons  satisfactory  to 

3  [The  rule  was  the  same  as  to  deposi-  the  Court  or  Judge."     For  formal  parts  of 

tions.     Copeland  v.   Stanton,  1  P.   W.  414.  depositions,  see  Vol.  III. 
But  see  918  note,  and  930  n.  2.]  ~  Appointed  under  16  &  17  Vic.  c.  22;  see 

1  15  &  16  Vic.  c.  86,  §  32  ;  Surr  v.  Walms-  ante,  p.  901,  note, 
ley,  L.   R.   2  Eq.  439,  V.  C.  W.     The  Rules  3  Re  Foster's  Trusts,  2  W.  R.  679,  V.  C. 

of"  Practice  for  the  Courts  of   Equity  of  the  K. ;  Ogilby  v.  Gregory,  4  W.  R.  67,  V.  C. 

United  States  prescribe  that  either  party  may  W.;  and  see  Rawlins  i'.  Wickham,  4  Jur.  N. 

give  notice  to  the  other  that  he   desires  the  S.  900,  V.  C.  S. 

evidence  to  be  adduced  in  the  cause  to  be  *  Brennan  v.  Preston,  10  Hare  Ap.  17. 

taken  orally,  and  thereupon  substantially  the  ^  Pillan  v.  Thompson,  10  Hare  Ap.  76. 

same  course  of  proceeding  is  to  be  pursued  ^  Brocas  v.  Llovd,  21  Beav.  .519;  2  Jur. 

as  that  directed  bv  15  &  16  Vic.  c.  86,  §§  31,  N.  S.  555 ;  Altree'  v.  Sherwin,  2  De  G.  &  J. 

32,  stated  in  the"text.     Rule  95,  amending  92;  Towusend  v.  Williams,  6  W.  R.  734,  V. 

l^ule  67,  see  Vol.  3,  App'x.     By  the  same  C.  W. 

rule  it  is  prescribed  that  "  Notice  shall  be  "  Henderson  v.   Phillipson,   17  Jur.   615, 

given  by  tlie  respective  counsel  or  solicitors  V.  C.  W.;  Reed  v.  Prest,  Kay  Ap.  14;  and 

t(j  the  opposite  counsel  or  solicitors  or  parties,  see  16  &  17  Vic.  c.  22,  §  2.     His  fees  are  5 

of  the  time  and  place  of  the  examination,  for  guineas  a  day,  and  56'.  for  his  clerk.     Regul. 

such  reasonable  time  as  the  Examiner  may  to  Ord.  Sched.  1;  Paj'ne  v.  Little,  21  Beav. 

fix  by  order  in  each  cause."     Under  this  rule  65. 

also  "  testimony  may  be  taken  on   commis-  '  Altree  ».  Sherwin,  and  Brocas  ».  Lloyd, 

sion,  in  the  usual  way,  by  written  interroga-  ubi  sup.,  overruling  Reed  r.  Prest,  ubi  sup. ; 

tories.and  cross-interrogatories,  on  motion  to  and  see  Townseud  v.  Williams,  ubi  sup. 
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on  notice ; '  and  should  be  supported  by  uii  afridavit  of  liis  fitness,  and 
that  he  has  no  adverse  interest.'' 

The  whole  of  the  depositions  t)f  the  witnesses  must  be  written  by  the 
Examiner,  with  his  own  hand.* 

The  Examiner  has  no  discretion  to  allow  a  witness  to  be  treat«-d  an 
hostile  by  the  part}-  calling  him  ;  *  or  to  determine  the  relevancy  of  UK- 
evidence.''  Such  questions  must  be  determined  by  the  Court;  and,  for 
that  purpose,  the  Examiner  should  take  down  the  questions  and  answerH 
in  writing."  The  Examiner  has  power  to  admit  or  exclude  the  jjublie. 
as  he  thinks  fit.'' 

Where  it  is  intended  to  examine  witnesses  before  an  Examiner,  an 
appointment  must  be  obtained  from  him,"  and  notice  thereof  given  to 
the  witness  ;^  and  where  there  is  reason  to  suppose  a  witness  will  not 
voluntarily  attend  to  be  examined,  recourse  must  be  had  to  the  compul- 
sory process  of  a  writ  of  subpoena  ad  testificandum  :  which  commands  the 
witness  to  whom  it  is  directed  to  appear  liefore  the  Examim-r,  to  testily 
on  behalf  of  the  party  requiring  his  testimony. *°  In  case  the 
•witness  is  required  to  bring  *  with  him  any  written  document  in  •907 
his  possession,  then  the  writ  must  be  a  subpoena  duces  tecum.^ 

Every  subpoena,  other  than  a  subpoena  duces  tecum,  is  to  contain  three 


1  Reed  v.  Prest,  ubi  sup.  ;  Williams  v. 
Williams,  10  Hare  Ap.  45;  17  Jur.  «4;  17 
Beav.  156. 

2  Where  the  cx;imiiiati(in  was  to  be  taken 
ex  parte,  the  Jiul;,re  snid  tliat  if  the  parties 
could  not  agree  iijion  an  Kxaminer,  he  would 
name  one.  Davenport  v.  Goldbery,  2  H.  & 
M.  286.  For  forms  of  summons,  notice  of 
motion,  and  affidavit,  see  Vol.  III. 

3  Stobart  v.  Todd,  18  Jur.  618.  V.  C.  K. 
A  witness  should  go  before  the  Examiner, 
free  to  answer  all  interrogatories,  and  not 
with  a  deposition  alreadv  prepared,  llnder- 
hill  V.  Van  Cortlandt,  2  .John.  Ch.  33!).  A 
deposition,  prepared  and  written  by  the  party 
for  whom  it  is  taken,  cannot  be  received  as 
evidence.  Amorv  v.  Fellows,  5  Mass.  219 ; 
see  Ray  v.  Walton,  2  A.  K.  Marsh.  71.  Al- 
though it  is  copied  b}'  a  third  person.  Gris- 
wold  V.  Griswold,  1  'Root,  259.  The  deposi- 
tion is  equally  inadmissible,  if  drawn  by  the 
agent  of  the  party.  Smith  v.  Huntington,  1 
Root,  226;  Allen  f.  Rand,  5  Conn.  .322;  Pat-' 
terson  v.  Patterson,  2  Pennsyl.  200;  Addle- 
man  V.  Masterson,  1  ib.  4.")"4  ;  see  United 
States  I'.  Smith,  4  Dav,  121 ;  Logan  v.  Steele, 
3  Bibb,  230.  The  practice  of  having  the 
questions  shown  to  the  witness,  and  his  an- 
swers prepared  beforehand,  and  reduced  to 
writing  and  examined  by  counsel  before 
coming  before  the  Master"  to  testify,  was 
severely  reprehended  in  Hickok  v.  Farmers' 
and  Mechanics'  Hank,  35  Vt.  476,  490. 

4  Wriirht  V.  Wilkin,  4  Jur.  N.  S.  804;  6 
W.  R.  043,  V.  C.  K. 

5  See  15  &  16  Vic.  c.  86,  §  32. 

6  Buckley  v.  Cooke,  1  K.  &  J.  29;  see 
form  in  Vol.  III. 

7  Wright  I'.  Wilkin,  itbi  sup. 

8  Ante,  pp.  904,  905,  note. 


9 /When  the  examination  takes  place  bo- 
fore  an  Examiner  of  the  Court,  3/.  iiiust  be 
deposited  with  the  Examiner's  clerk,  l)y  the 
party  obtaining  the  a|ip(iiiitnient.  This  is 
returned  to  him  if  he  duly  attends;  but,  if  he 
does  not,  a]id  was  not  prevented  by  death, 
illness,  or  unavoidable  accident,  it  is  jiaid  to 
the  opposite  party;  or  if  the  opposite  party 
also  fails  to  attend,  or  the  examination  was 
to  have  been  ex  parte,  the  3/.  is  j)aid  to  the 
suitors'  fee  fund.  Ord.  1  Jan.,  1862.  The 
order  does  not  applv  to  a  plaintiff  suing  in 
forma  pauperis.  Skeats  v.  Hurst,  1  N.  R. 
50,  V.  C.  W.  For  form  of  notice  to  the  wit 
ness,  see  Vol.  III. 

10  Hinde,  236.  See  78th  Emiity  Rule  ol 
the  United  States  Courts,  by  which  it  is  pro- 
vided that  witnesses  who  live  within  the  dis- 
trict, may,  upon  due  notice  to  the  op|)osite 
party,  be  summoned  to  a]>pcar  before  the 
cominissioner  appointed  to  take  testimony, 
or  before  a  Master  or  Examiner  ap]">inted  in 
any  cause,  by  subpana  in  the  usual  fonn, 
which  may  be"  issued  by  the  Clerk  in  blank, 
and  tilled  "up  by  the  party  praving  the  saine, 
or  by  the  ciinimissioner,  Afaster,  or  Ex- 
aminer, requiring  the  attendance  of  tlie  wit- 
nesses at  the  time  and  place  sf>eci(ied,  who 
shall  be  allowed  for  atlemlanre  the  same 
compensation  as  for  attejulance ,  in  Court. 
The  compulsory  attendance  of  witii(sse,«  be- 
fore the  Examiner  is  provided  for  in  New 
Jersey,  by  Chancery  Rule  94.  For  form  of 
writ, "see "Ord.  Sclied.  E.  No.  3:  and />o*t, 
Vol.  III. 

1  As  to  the  degree  of  particularity  with 
which  the  documents  must  i)e  desi  rilied,  see 
Attorney-General  f.  Wil-on,  !•  Siiu.^  .V2<i. 
For  foriii  of  writ,  see  Ord.  Sched.  E.  No.  3; 
&r\d.p<ist.  Vol.  III.     When  served  with  a  mtb- 
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names,  whore  necessary  or  required  ;  -  and  no  more  than  three  pereons 
are  to  be  inchided  in  one  subpoena  duces  tecum,  but  the  party  suuig  out 
the  same  is  at  liberty  to  sue  out  a  siibpotna  for  each  person,  if  it  is 
deemed  necessary  or  desirable  to  do  so.^  In  a  subpoena  of  this  nature, 
a  husliand  and  his  wife  are  considered  as  two  distinct  persons,  and  her 
Christian  and  surname  must  be  inserted  accordingl}'.* 

The  subpoena  must  be  indorsed  with  the  name  or  firm,  and  place  of 
business  of  the  solicitor  issuing  the  same,  and  of  his  agent,  if  any,  or  with 
the  name  and  place  of  residence  of  the  party  issuing  the  same,  when  he 
acts  in  person  ;  and,  in  either  case,  with  the  address  for  service,  if 
any.^ 

On  presenting  a  subpoena  to  be  sealed,  a  praecipe,  in  the  usual  form, 
must  be  filed  at  the  Record  and  Writ  Clerks'  OflBce.® 

The  service  of  an}'^  subpoena,  except  a  subpoena  for  costs,  is  to  be  of 
no  validity  if  not  made  within  twelve  weeks  after  the  teste  of  the  writ ;  ^ 
and  in  the  interval  between  the  suing  out  and  service  of  any  subpoena, 
the  part}'  suing  out  the  same  may  correct  any  error  in  the  names  of 
parties  or  witnesses,  and  may  have  the  writ  resealed,  upon  leaving  a 
corrected  prcecipe  of  such  subpoena,  marked,  "  Altered  and  resealed,"  and 
signed  with  the  name  and  address  of  the  solicitor  or  solicitors  suing  out 
the  same.^ 

The  service  of  this  subpoena  must,  in  all  cases,  be  personal ;  ^  and  is 
efl'ected  by  delivering  a  copy  of  the  writ  and  of  the  indorsement  thereon 
to  the  witness,  and  at  the  same  time  producing  the  original  writ.^°  At 
the  time  he  is  served  with  the  writ,  the  witness  should  be  served  with  a 

pcena  duces  tecum,  the  witness  must  attend  withhold  it;  and  the  Court  will  not  entertain 
before  the  Examiner  and  produce  the  instru-  pi(i<i'c(liiiu;s  to  compel  the  President  of  the 
ment  required,  unless  he  has  some  legal  or  Uuifcd  States,  or  the  Governor  of  a  State,  to 
reasonable  excuse  for  withholding  it.  Upon  testify,  by  adjudging  him  in  contempt.  1 
trials  in  Courts  of  Law.  the  Court  and  not  Burr's  Trial,  182;  Gray  v.  Pentland,  2  S.  & 
the  witness  is  the  judge  of  the  validity  of  the  R.  23;  Thompson  v.  German  Valley  K.  Co., 
objection.  Amey  r.  Long,  9  East,  47;^;  Bull  7  C.  E.  Green,  lU.  A  subprnnn  duces  tecum 
'v.  Loveland,  10  tick.  9.  In  Courts  of  Equity,  has  been  granted  directed  to  the  local  man- 
the  validity  of  the  objection  is  considered,  ager  of  a  Telegraph  Company  for  the  ori- 
upon  the  witness  being  brought  up,  on  an  at-  ginal  telegraphic  despatches  on  tile.  Ince's 
tachment  for  refusing  to  produce  the  instru-  tase,  20  L.  T.  N.  S.  421;  Natl.  Bank  r.  Natl, 
nicnt.  liradshaw  v.  Bradshaw,  3  Sim.  285;  Bank,  7  West  Va.  544;  Heinsler  v.  Fried- 
see  M'Pherson  v.  Rathbone,  7  Wend.  21f):  man,  2  Pars.  Eq.  Cas.  274;  see  also,  ex  parte 
Jackson  v.  Denison,  4  Wend.  558;  Newland  Brown,  8  Cent.  L.  J.  378  (^t.  Louis  Crt.  of 
V.  Starr,  11  ,Iur.  N.  S.  596:  13  W.  R.  1014,  App.);  Commonwealth  v.  Jeffries,  7  Allen, 
V.  C.  K.;  Lee  v.  Angus,  L.  R.  2  Eq.  59,  V.  548;  State  v.  Litchfield,  58  Me.  207;  United 
C.  W.  A  party  cannot,  by  a  stibpce.na  duces  States  v.  Babcock,  3  Dill.  56.7.  See  also  Am. 
tecum,  procure  the  production  of  documents ;  Law  Keg.  for  February,  1879,  p.  65,  an  ar- 
the  proper  course  is  to  apply  for  an  order  tide  by  Judge  Cooley.] 

for  that   purpose.      Newland"  v.   Starr,    ubi  ^  o'rd.  XXVIH.  3.     In  New  Jersey,  the 

supra.  names  of  any  number  of  witnesses  may  be 

[A  party  to  a  cause  who  may  be  compelled  inserted  in  the  same  subpoena.     Rule  94. 
to  testify  may  also  be  required,  by  a  subpoena  3  Ord.  XXVIII.  4. 

drcccs  tecum,  to  produce  books  and  documents  *  llinde,  327;  Braithwaite's  Pr.  264,  n. 

pertinent  to  the  issues,  unless  he  has  a  law-  ^  Ord.  III.  2,  5,  ante,  pp.  453,  454.     For 

ful  excuse   to  be  judged  of    bv  the  Court.  form  of  indorsement,  see  Vol.  III. 
Murray  v.  Elston,  8  C.  E.  Green,  212.     The  6  Ord.  XXVIII.  1.    For  form  oi  prcecipe, 

highest  official  is  bound  to  appear  and  testify  see  Vol.  III. 
when  required  by  proper  process,  unless  he  '  Ord.  XXVIII.  9. 

has  a  lawful  excuse;  but  will   not  be  com-  8  Ord.  XXVIII.  5. 

pelled   to  y)roduce  a  paper  or  document  if,  in  "  Spicer  v.  Dawson,  22  Beav.  282. 

his  opinion,  his  official  duty  requires  him  to  i"  Ord.  XXVIII.  6. 
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notice  in  writing,  specifying  the  time  when  he  is  to  attend  the  Kxiiminer 
in  piu'suiince  of  it." 

*No  witness  is  bound  to  attend,  unless  Lis  reusoiuihle  expciisi-s     •1>08 
are  paid  or  tendered  to  him ;  nor,  if  lie  appears,  is  he  Ixjuiid  to 
give  evidence  until  such  charges  are  aetually  paid  him  ;  '  and   the   nilr 
is  the  same,  where  the  witness  is  a  party  to  the  eause.- 

If  the  witness  whose  attendance  is  retinircd  is  a  married  woman,  llu; 
subpoena  should  be  served  upon  her  personally,  and  the  tender  <.f  iIm- 
expenses  made  to  her,  and  not  to  her  husband.' 

If  the  witness,  upon  being  duly  served  with  the  subpoena  and  notice,  neg- 
lects or  refuses  to  attend  to  be  examined,  a  certificate  of  his  non-atU-ud- 
ance  must  be  procured  from  the  Examiner,  and  filed  in  the  Kc-cord  and 
Writ  Clerks'  Oflice  ;  *  and  an  application  made  to  the  Court,  that  the  wit- 
ness may  be  ordered  to  attend  and  be  sworn  and  examined,  at  such  time 
and  place  as  the  Examiner  may  appoint.^  This  aijplication  is  made  by 
motion,  which  maj^  be  either  ex  parte,  or  on  notice  to  the  witness.'  The 
application  must  be  supported  by  an  afTidavit  of  due  service  of  the  sub- 
poena and  notice,''  and  by  production  of  the  Examiner's  certificate  of 
non-attendance,  or  an  office  copy  thereof.*  When  the  order  is  made 
ex  parte,  it  contains  a  clause  that  in  default  of  attendance  the  witness 
do  stand  committed  to  Whitecross  Street  Prison  ;  "and  should  not  direct 
him  to  pay  the  costs  of  the  application. ^°  A  further  ai)pointment  must 
next  be  obtained  from  the  Examiner,  and  notice  thereof,  and  a  cop}'  of 
the  order,  dulj'  served  on  the  witness."     If  the  witness  still  neglect  or 

11^  Where   the  examination   is   adjourned,  been  filed.     [See,  as  to  how  long  a  witness 

the  witness  is  bound  to  attend  the  adjourn-  must  wait  before,  in  consequence  of  the  ah- 

ment,  without  beinj;  served  with  a  new  sub-  sence  of  the  exaniininf;  party,  he  may  leave, 

poena;  but  he  should  be  served  with  notice  of  Perks  v.  Stottart,  1  N.  K.  56-J.] 

the    adjourned   fime  ;    and    see    Lawson   v.  ^  Braithwaite's  I'r.  144.     See  78th  Ef|uitv 

Stoddart,  10  Jur.  N.   S.  33;  12  W.  K.  28(i,  Rule  of  the   United  .States  Courts,  by  whj.h 

V.  C.  K.     For  forms  of  notice,  see  Vol.  III.  it  is  provided,  that  if  any  witness  shall  re- 

[It  is  not  irregular  to  issue  the  subpoena  fuse  to  appear,  or  to  {five  evidence,  it  shall 

aj^ainst  persons  who  are  residents  out  of  the  be  deemed  a  contcmjit  of  the  Court,  which 

jurisdiction,   and  it  may  be  enforced  ajiainst  beiiiff  certiticd  to  the  Clerk's  otlice  by  the 

them  when  they  come"  within  the  jurisdic-  commissioner,   Master,  or  E.Kamincr,  an  al- 

tion.     Campbell  v.  Attornev-General,    L.  K.  tachment  may  issue  thereupon  by  order  <>f 

2  Ch.  App.  571.]                    "  the  Court   or"  of  any  Jud^'e   thereof,   in   the 

1  The  amount  payable  is  according  to  the  same  manner  as  if  the  c(.ntemi>t  were  for  u<il 
scale  fixed  bv  the' Common  Law  Judf,a>s;  attendiuf;,  or  for  refusiuf;  to  pve  testimony 
see  Directions'to  Masters,  Hilary  Term,  1853:  •  in  the  Court.  Kor  f(irms  of  orders  nwi  and 
17  Jur.   I't.  2,  41;  Tavlor  on  Evid.  §  ll'2(i,  absolute,  see  Seton.  1233,  1234. 

n.:  Chitty's    Arch.   17G5;   see  also  Clark  v.  «  Wisden   r.   Wisden,  6  Hare,  549,   bM. 

(Jill,  1  K'  &  J.  19 ;  Nokes  v.  Gibbon,  3  .lur.  For  forms  of  m.ition  paper  and  notice  of  mo- 

N.   S.  282,   V.   C.  K. ;    Brocas  v.  Llovd.  23  tion,  see  Vol.  III. 

Keav.  12it;  2  .lur.  N.  S.  555;  Turner  v.  Tur-  '  For  form  of  atfidavit.  see  Vol.  III. 

ner,  5  .lur.  N.  S.  83i»;  7  W.  H.573,  V.  C.  K.;  »  Seton,  1-234. 

Morgan  &  Davev,  2ft;  Wiltshire  v.  Marshall,  9  Ibid. 

1  W.  N.  80,  V.  "(\  VV.     For  scale  of  allow-  •»  Nokes  r.  (Jibbon,  3  .Jur.  N.  S.  282,  \  . 

ances,  see  Vol.  III.  <"•  K.;  Brook  v.   Bi.ldall  2  E<|.   Kep.  G37;  2 

2  Davev  v.  Durrant,  24  Beav.  493;  4  Jur.  W.  K.  443,  V.  C.  K.  .... 
X.  S.  2.30,  a  ca^e  of  cross-examination  on  "  The  copy  of  the  order  must  be  »n<»'"<^ 
affi(javit.  according  to  the  provisions  of  ( »rd.   Will. 

3  2  Phil,  on  Evid.  428;  Taylor  on  Evid.  10,  and  served  in  the  same  m.inner  a.«  in 
K  1129.  other  ca.ses;  see/J>^-•^  I'han.  XXVI.  §  7,  A»- 

•J  Seton,  1234;  but  see  Cast  v.  Poyser,  3      fvicin,/    Ihcrren  aiwl  Onleit.     For   form  of 
Sm.   &   G.  369,   where   an   attachn.ent  was       indorsement,  see  Vol.  HI. 
held  regular,  though  the  certiticate  had  not 
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refuse  to  attend,  a  fmlher  certificate  of  non-attendance  must  be  obtained 
from  the  Examiner,  and  filed,  as  before  explained.  An  attach- 
*909  ment  may  then,  if  the  order  has  been  made  *on  notice,  be  issued 
against  him  on  production  to  the  Record  and  Writ  Clerk  of  an 
affidavit  ^  of  due  service  of  the  order  and  notice,  and  the  examiner's 
certificate  of  non-attendance,  or  an  office  copy  thereof^  If  the  order 
has  been  obtained  ex  parte  ^  an  order  for  the  committal  of  the  witness  to 
"VVhitecross  Street  Prison  will  be  made,  on  an  ex  parte  appUcation  by 
motion,  supported  by  the  same  evidence.^  This  order,  when  drawn 
up,  passed,  and  entered,  must  be  delivered  to  the  tipstaflf  attending  the 
Court :  who  will  procm-e  a  warrant  from  the  Lord  Chancellor,  and  Tidll 
then  apprehend  and  lodge  the  witness  in  Whitecross  Street  Prison,  where 
he  must  remain  in  custody,  not  only  till  he  has  been  examined,  but  also 
until  payment  of  taxed  costs  to  the  party  requiring  his  testimony,  and 
likewise  the  tipstaff"s  and  keeper's  fees  for  taking  and  detaining  him.^ 

After  the  witness  has  been  examined,  he  will,  upon  his  motion  or 
petition,  and  production  of  the  Examiner's  certificate  of  his  examination 
being  complete,  be  ordered  to  be  discharged  by  the  Court,  on  pacing 
or  tendering  the  costs  of  his  contempt ;  or  he  may  be  discharged  by  the 
party  at  whose  instance  he  was  committed,  if  the  jailer  can  be  prevailed 
upon  to  take  such  disAiarge.^ 

The  method  is,  mutatis  mutandis^  the  same  where  a  witness,  having 
attended  in  obedience  to  the  subpoena,  refuses  to  be  sworn,  or  to  wait 
till  his  examination  can  be  taken.® 

If  a  witness,  attending  upon  a  subpoena  duces  tecum,  refuse,  without 
sufficient  cause,  to  produce  the  document  mentioned  in  the  writ,  when 
required,  he  may  be  ordered,  upon  special  motion,  to  attend  again  and 
produce  it,  and  to  pay  the  plaintiff"  all  the  costs  occasioned  by  his 
refusal. '^ 

If  a  witness  is  in  prison,  under  a  common-law  process,  he  may  be 
brought  up  under  a  writ  of  habeas  corpus  ad  testificandum .^  Formerl}^, 
the  practice  was,  for  the  Examiner  to  attend  the  prison,  if  within 
twenty  miles  of  London  ;  ^  and  this  practice  may,  it  is  presumed,  still 
be  followed :  though  it  would  probably  be  the  more  expensive  com-se. 
The  writ  of  habeas  corpus  is  never  issued  without  an  order :  the  order 
may  be  obtained  upon  motion  of  course,  or  on  petition  of  com-se  at  the 

1  For  form,  see  Vol.  III.  7  Bradshaw  v.  Bradshaw,  1  R.  &  M.  358; 

2  Ord.  XXIX.  3;  Seton,  1234.  For  fur-  Hope  «;.  Liddell,  20  Beav.  438;  7  De  G.,  M. 
ther  information  as  to  attachments,  see  ante,  &  G.  331;  Re  Cameron's  Coldbrook  Railway 
p.  403  et  seq.,  and  pust,  Chap.  XXVI.  §  7,  Company,  25  Beav.  1.  [And  see,  as  to  the 
Enforcinri  Decrees  and  Orders.  interrogation  of  the    witness  touching  docu- 

3  For  form  of  order,  see  Seton,  1234;  and  ments  before  he  is  sworn,  Griffith  v.  Rick- 
for  form  of  motion  paper,  see  Vol.  III.  etts,  7  Hare,  299;  Lee  v.  Angus,  L.  R.  2  Eq. 

■4  Hinde,  329.  59.] 

5  lb.  330 ;  Seton,  1237 ;  [Walter  v.  Rut-  »  Buckeridge  v.  Whalley,  6  W.  R.  180, 
ter,  18  L.  T.  N.  S.  788.]  V.  C.  K.,  where  the  officer  was  ordered  to 

6  Hennegal  v.  Evance,  12  Ves.  201;  see  attend  with  the  witness  de  die  in  diem.  For 
amendment  of  Rule  67,  of  the  Equity  Rules  form  of  writ,  see  Vol.  III. 

of  the  United  States  Courts  for  the  method  »  Hinde,  331. 

of  proceeding  in  such  case. 
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Rolls,  supported  by  an  *  affidavit  of  the  facts,  and  must  be  pro-     •UlU 
duced  at  the  time  the  writ  is  sealed.* 

The  Court,  or  the  Judge  in  Chambers,  may  direct  IhuL  the  oral  I'x- 
amination  and  cross-examination  of  any  witness  (whether  a  p:irty  <jr 
not),  or  the  cross-examination  of  any  person  who  has  l)een  exanuned 
ex  parte  before  an  Examiner,  or  made  an  allidavit,  sliall  be  taken  licfore 
an  Examiner  of  the  Court  or  a  Special  Examiner,  in  the  nuiniuT  pre- 
scribed by  the  15  &  16  Vic.  c.  80,'-  in  case  it  shall  appear  to  the  Jiid^^e 
that  owing  to  the  age,  infirmity,  or  absence  out  of  the  jurisdiction  of 
such  witness  or  person,^  or  for  any  other  cause  which  to  the  Judge  sliall 
appear  sutlicient,  it  is  expedient  that  such  direction  should  be  givtii. 
Su(;h  direction  may  be  obtained  on  application  to  the  Court  or  the 
Judge  in  Chambers,  on  notice.*  And  in  case  the  examination  or  cross- 
examination  of  any  person  in  England  or  Wales  is  so  directed,  the 
part}'  requiring  such  examination  or  cross-examination  may  apply  to 
the  Court  or  the  Judge  in  Chambers  for  an  order  that  one  of  the  Ex- 
aminers of  the  Court  may  attend,  for  the  purpose  of  such  examination 
or  cross-examination,  at  any  place  or  places  in  England  or  Wales  to  be 
named  in  such  order.  ^ 

When  the  examination  of  witnesses  before  the  Examiner  has  been 
concluded,  the  original  depositions,  authenticated  by  his  signature,  are 
transmitted  by  him  to  the  Record  and  Writ  Clerks'  Office,  to  be  there  filed  ; 
and  any  party  to  the  suit  may  have  a  copy  of  the  whole,  or  any  i>art.* 

If  the  Examiner  dies  before  signing  the  depositions,  they  nmst  be 
signed  by  his  successor.''     Where  the  Examiner  omits  to  ,sign 
*the  depositions,  the  Court  has  power,  if  it  thinks  fit,  to  order     "Gil 
them  to  be  filed;^     An  Examiner,  before  whom  witnesses  who 

1  Braithwaite's  Pr.  224.  For  form  of  aminer,  and  if  the  depositions  are  not  'eft  hv 
order,  see  Seton,  1275,  No.  3;  and  for  forms  him  personally  at  the  Record  and  Writ 
of  motion  paper,  petition,  and  alMavit,  see  Clerks'  Office,  they  should  he  sc,  there 
Vol   III      *^  ^    '  under  a  sealed  cover.     Braitliwaite  s  I  r.  120. 

2  j^nte.  p   904  For  the   fees   payahle,   see    K.-frul   to    Onl., 

3  For  ^ode  of  taking  evidence  when  the  Scheds.  1,  4.  By  the  Rules  ,.f  Practice  for 
witness  is  out  of  the  jurisdiction,  see^orf,  p.  the  Courts  of  Equity  <.f  the  Ln>tc,l  states 
g^g  when  the  exaniination  of  witnesses  before  the 

4  Ord  5  Feb.,  1861,  r.  11;  ante,  p.  904.  Examiner  is  concluded,  the  original  d.wsi- 
For  form  of  notice  of  motion  and  summons,  tions,  authenticated  by  the  .^■-'"''l'':-'^'  ''f  ""; 

Vol    III  '  Examiner,  shall   be  transmitted   In    him   to 

5  Ord  5  Feb.  1861,  r.  12.  The  Exam-  the  Clerk  of  the  Court,  to  he  there  tiled  ..f 
iner  is  entitled,  on  production  to  him  of  the  record  in  the  same  mode  as  P'-^-*;J'Ji;;l  '"•'^:.« 
order  to  one  guinea  a  dav  for  his  expenses,  thirtieth  section  of  he  .Vet  of  t^onpre>-. 
and  V  6(/  pfr  mile  for  travelling  expenses.  Sept.  24,  1789.  Rule  amending  Ru  e  b.. 
These  sum  Tre  to  be  paid  him  hy  the'  party  The  dutv  of  Examiners  to  r-suu  dj.si. 
obtaining  the  order,"^  and,  subject  to  any  tions  and  ^^^^'^^'^^^  ^ '^'^'^  "^  '"^ 
direction  of  the  Court  or  .Judge  to  the  con-  Court  is  hxed  >y  'he  sa"^*^  in  Hinnind.an. 
trary,  will  be  costs  in  the  cause.  Ord.  5  '  Hrvson  v.  ^\«r»H^Y  'i  V  "^  S 
Febf,  1861,  r.  13.  Formerly  the  Examiner  Canal  (  ompany  1  \\.  K  14.  V.  «  .s^, 
did  not  attend  at  any  place  farther  than  t elt house  r.  l^^-l'^-'T-  "^  ]^-  ^  ^f.'^/'r.s, 
twentv  miles  from  London;  Hinde,  331:  and  i  Stephens  v  W  «">;•".  1/^  f^,\f^u^ 
the  application  was  made  ex  parte  ;  Anon  4  [See  '""--.Si''  -  "  ,f:LitJ.ion.  lee^IaKord 
Madj63;.Fillan  V.  Thompson  10  Hare  Ap.  f^^J^^^^^^^^^^^^tZ 
76;  Watkins  v.  Atchison,  tb.  46.  «.   nee\es,  a  iian-  ^K       -  Stranire 

6  15  &  16  Vic.  c.  86,  §  34.     All  interlinea-      re  erred  to.     fhee   1  nice  Albert  v.  htran^e, 
tions  or  alterations  in  the  depositions  should       2  Ue  0..  &  b-  Oj-,  -u.j.j 
oe  authenticated  by  the  initials  of  the  Ex- 
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have  made  affidavits  are  being  cross-examined,  for  the  purpose  of  ob- 
taining e^^dence  upon  an  interlocutor}-  motion,  ma}'  return  part  of  these 
depositions  at  a  time  ;  but  if  the  evidence  is  being  taken  for  the  hearing 
of  the  cause,  it  seems  that  he  cannot  return  any  until  the  examination 
is  closed.'^ 

The  depositions  are  to  be  written  on  foolscap  paper,  bookwise  or 
briefwise,  as  the  Exajniner  thinks  fit ;  but  the  Clerks  of  Records  a,nd 
Writs  may  receive  and  file  depositions  otherwise  wiitten,  if,  in  their 
opinion,  the  circumstances  of  the  case  render  such  reception  and  filing 
desirable  or  necessary.' 

Where  issue  has  been  joined,  if  either  party  desires  the  evidence  as 
to  any  facts  or  issues  to  be  taken  viva  voce  at  the  hearing,  he  may,  at 
any  time  within  fourteen  days  after  issue  joined,  apply  to  the  Judge  in 
Chambers,  b}'  summons,*  to  be  served  on  the  opposite  party,  for  an 
order  that  the  evidence  in  chief  as  to  any  facts  or  issues  (such  facts 
and  issues  to  be  distinctly  and  concisely  specified  in  the  summons)  may 
be  taken  viva  voce  at  the  hearing  of  the  cause  ;  and  the  Judge  may 
make  an  order  that  the  e^ddence  in  chief  as  to  such  facts  and  issues,  or 
an}'  of  them,  be  taken  viva,  voce  at  the  hearing  accordingly ;  and  the 
facts  and  issues  as  to  which  any  such  order  directs  the  evidence  in  chief 
to  be  taken  viva  voce  at  the  hearing,  must  be  distinctly  and  concisely 
specified  in  such  order ;  but  in  case  the  Judge  is  satisfied  that  such  ap- 
plication is  unreasonable,  or  made  for  the  purpose  of  delay,  oppression, 
or  vexation,  he  may  refuse  to  make  any  such  order ;  and  where  any 
such  order  .has  been  made,  the  examination  in  chief,  as  well  as  the 
cross-examination  and  re-examination,  will  be  taken  before  the  Court 
at  the  hearing,  as  to  the  facts  and  issues  specified  in  such  order ;  and 
no  affidavit  or  evidence  taken  before  an  Examiner  will  be  admissible  at 
the  hearing  of  any  such  cause,  in  respect  of  any  fact  or  issue  included 
in  any  such  order/ 

Where  an  order  for  the  taking  of  the  e^adence  as  to  any  fact  or  issue 
viva  voce  at  the  hearing  has  been  made,  the  Clerk  of  Records  and  Writs 
makes,  in  the  certificate  that  the  cause  is  ready  for  hearing,  an  entry 
showing  that  such  an  order  has  been  made  ;  and  the  Registrar,  in  set- 
ting down  the  cause  for  hearing  in  the  cause-book  of  the  Judge  to 
whose  Court  the  same  is  attached,  marks  the  same,  so  as  to  indi- 
*912  cate  that  the  taking  of  evidence  in  chief  viva  *  voce  at  the  hear- 
ing has  been  ordered  ;  and  the  cause  will  not  be  allowed  to  come 
on  to  be  heard  without  a  special  direction  of  the  Court :  which  may  be 
obtained  upon  an  application  to  the  Court,  by  either  party  upon  notice, 
or  to  the  Judge  in  Chambers,  by  summons,  upon  notice,^  to  fix  a  day 

2  Clark  V.  Gill.  1  K.  &  -T.  19.  For  for-  V.  C.  S.  [See  also  Bovill  v.  Bird,  W.  N. 
mal  parts  of  depositions,  see  Vol.  III.  (1867)  96;   Other  v.  Smurthwaite,   L.  R.  5 

3  Ord.  6  March,  I860,  r  16.  Eq.  437.] 

*  For  form  of  summons,  see  Vol.  III.  i  For  forms  of  notice  of  motion  and  sum- 

*  Ord.  .5  Feb.,   1861,   r.  3;    Edmunds   t".       mons,  see  Vol.  III. 
Brougham,  12  Jur.  N.  S.  934;  15  W.  K.  84, 
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for  the  hearing.^  No  order  is  dniwii  up  on  tliis  appliciitioii ;  hut  ih»' 
Registrar,  or  the  Chief  Clerk,  as  the  case  may  be,  will  deliver  a  note  of 
the  result  of  the  application  to  the  applicant's  solicitor ;  and  on  jiroduc- 
tion  thereof  to  the  Order  of  Course  Clerk  in  thf  Kcgistrar.s'  ()IIk-c,  lie 
will  mark  against  the  entry  of  the  cause,  in  tlie  cause-hook,  the  day 
fixed  for  the  hearing. 

Where  any  such  order  has  been  made,  each  part}'  is  at  lil)erty  to  sue 
out,  at  the  Record  and  Writ  Clerks'  Ollice,  subpoenas  ad  testijicandum 
and  subpoenas  duces  tecum,  to  compel  the  attendance,  at  the  hearing,  of 
witnesses  whom  he  may  desire  to  produce,  on  any  issue  or  matter  of 
fact  included  in  such  order. ^ 

Upon  any  appeal,  rehearing,  or  further  proceedings,  tlu^  .Judge8' 
notes  of  the  viva  voce  evidence  will,  prima  facie,  be  deemed  to  be  a 
sufficient  note  thereof.^ 

Upon  the  hearing  of  any  cause,  the  Court,  if  it  sees  fit,  may  require 
the  production  and  oral  examination  before  itself  of  any  witness  or 
party  in  the  cause ;  and  may  direct  the  costs  of  and  attending  the  pro- 
duction and  examination  of  such  witness  or  party,  to  be  paid  by  such 
of  the  parties  to  the  suit,  or  in  such  manner,  as  it  may  think  fit.^  This 
power  will  only  be  exercised  by  the  Court  at  the  hearing  ;  ®  and  it  seems 
doubtful  whether  the  mode  of  exercising  it  is  by  an  order  direct- 
ing the  attendance  of  the  witness,'  *  or  by  directing  a  subpoena  to  *&13 
issue. -^  The  power  is  analogous  to  that  of  a  Judge  at  7iisi  prius 
to  recall  a  witness  ;  '^  and  is  confined  to  witnesses  who  have  been  ex- 
amined in  the  cause.^     The  Court  of  Appeal  may  examine  ortdly  before 


2  Ord.  5  Feb.,  1861,  r.  8;  [Boyd  v.  Potrie,  to  the  person  appointed  to  take  the  evidence 
W.  N.  (1809)  138^]  sliiill  he  fixed  by  the  Court,  and  shall  not 

3  Ord.  5  Feb.,  1861,  r.  9;  see  also  post,  exceed   ten    dollars  a  day.     Kule  35.    See 
Chap.   XXVII.   §  2,  Trials  of  Questions  of  Granger  v.  Bassett,  98  JIass.  4G2. 

Fact.     For  forms  of  subpann,  see  Vol.  III."  6  15  &  IG  Vic.  c.  86,  §  39.     For  cases  on 

4  Ord.  5  Feb.,  1861,  r.  14.  By  consent,  a  this  section,  besides  the  cases  mentioned  be- 
short  hand  writer  is  often  employed  to  take  low,  see  Oliver  r.  Wright,  1  Sm.  &  G.  -Vp. 
down  the  evidence;  and  his  notes  are  then  16;  Wilkinson  r.  Stringer,  9  Hare  Ap.  23; 
used,  instead  of  the  Judge's.  The  costs  of  16  Jur.  1033;  Ueaville  v.  Deaville.  9  Hare 
such  notes  will  be  allowed  on  taxations  as  be-  Ap.  22;  Chichester  t).  Chichester  24  Beav. 
tween  party  and  partv,  if  taken  at  the  sug-  589;  Ferguson  v.  Wilson,  1  W.  N.  324;  15 
gestion  of"  the  Judge.  Clark  v.  Malpas  W.  K.  27,  L.  JJ.  ,  r.  o  o  ,  or  a 
LNo.  2)  31  Beav.  554;  9  Jur.  N.  S.  612;  •  6  Ravmond  v.  Brown,  4  De  G.  i:  J.  350; 
and  see  Flockton  v.  Peake,  12  W.  R.  1023,  5  Jur.  fJ.  S.  1046;  May  r.  Biggendcn.  1  Sni. 
V.  C.  W.,  and  Morgan  &  Davev,  356.  By  &  G.  133;  17  .lur.  2.^2:  and  see  Hope  r.  I.id- 
Ruleof  Chancerv  in  Massachusetts,  when  a  dell,  20  Beav.  438;  Fast  .\nglian  Railway 
case  is  heard  before  a  single  justice  of  the  Company  v.  Goodwin,  6  W.  R.  564,  V.C  >>. ; 
Court  upon  any  interlocutory  question,  or  but  see  an<e,  p.  820.  xt-  u  1 
for  a  final  decree,  the  evidence  shall  not  be  "  May  v.  Biggenden,  vbi  sup. ;  Nichols  p. 
reported  to  the  full  Court,  unless  one  of  the  Ibbctson.  7  W.  R.  430,  V.  C.  VV. 

parlies,  before  anv  evidence  is  offered,  shall  1  Urailhwaite's  Pr.  254.  A  note  or  mem- 
request  that  the  same  be  so  reported;  or  the  orandum.  signed  by  the  Registrar  is  evulence 
justice  shall,  for  special  reasons,  so  direct;  of  the  direction  of  the  (  mirt  on  which  the  Ke- 
and  the  justice  will  appoint  a  suitable  disin-  cord  and  Writ  Clerk  will  act. 
terested  person  to  take  the  e^^dence.  The  2  See  Chitty's  Arch.  39o;  Taylor  ou  Ev.d. 
expense  of  taking  the  evidence  shall  be  paid  §  1331. 

bv  the  partv  requesting  the   taking  of  the  »  Fast    .\nghan    Kf  Iwav    tympany   v. 

same,  to  be  allowed  in  the  taxation  of  costs,  Goodwin,  6  \V  .  K.  5t)4,   \.\^.  >v. 
if  costs  are  decreed  to  him.     The  allowance 
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it,  a  witness  who  lias  not  been  orally  examined  before  the  Court 
below.* 

All  witnesses  who  have  made  an  affidavit  or  been  examined  ex  parte 
before  the  Examiner  are,  as  has  been  before  stated,  liable  to  cross- 
examination.^  If  the  affidavit  is  to  be  used  at  the  hearing  of  a  cause 
in  which  issue  has  been  joined,  the  cross-examination  takes  place 
before  the  Court  at  the  hearing ;  ®  in  other*  cases,  before  the  Ex- 
aminer : ''  except  that,  after  decree,  the  cross-examination  on  an  affi- 
davit used  in  Chambers  may  be  before  the  Chief  Clerk. ^ 

An  ex  parte  examination  before  an  Examiner  can,  as  we  have  seen,* 
only  take  place  in  causes  where  issue  has  been  joined  ;  and  the  cross- 
examination  upon  it  takes  place  at  the  hearing ;  ^°  but  in  other  cases,  as 
we  have  seen,  where  witnesses  are  examined  before  the  Examiner,  the 
cross-examination  follows  immediately  upon  the  examination  in  chief.  ^^ 

Where  in  any  cause  or  matter  a  party  has  filed  an  affidavit,  or  where 
in  any  cause  in  which  issue  has  been  joined  a  party  has  examined  a 
witness  ex  parte  before  the  Examiner,  any  opposite  part}^,  desiring  to 
cross-examine  the  deponent  or  witness,  is  not  obhged  to  procure  the 
attendance  of  such  depoaent  or  witness  for  cross-examination,  either 
before  the  Examiner  or  before  the  Court ;  but  any  such  opposite  party 
may  serve  upon  the  party  by  whom  such  affidavit  has  been  filed,  or 
witness  examined,  or  his  solicitor,  a  notice  in  writing  ^^  requiring  the 
production  of  such  deponent  or  witness  for  cross-examination  before 
the  Examiner,  or  before  the  Court,  as  the  case  may  be  :  such  notice  to 
be  served  within  the  time  mentioned  below,  or  within  such  time  as,  in 
any  case,  the  Court  or  the  Judge  in  Chambers  maj^  speciall}'  appoint  ^^ 
(that  is  to  sa}-)  :  where  such  cross-examination  is  to  be  taken 
*914  before  the  *  Court  at  the  hearing  of  a  cause  in  which  issue  is 
joined,  then  at  any  time  before  the  expiration  of  fourteen  days 
next  after  the  closing  of  the  evidence ;  and  where  such  cross-exami- 
nation is  to  be  taken  before  the  Examiner  in  a  cause  in  which  a  notice 
of  motion  for  a  decree  or  decretal  order  has  been  served,  and  to  be 
used  at  the  hearing  of  such  motion,  then  at  an}'  time  before  the  expira- 
tion of  fourteen  days  next  after  the  end  of  ihe  time  allowed  for  the 
plaintiff  to  file  affidavits  in  reply ;  and  in  every  other  case,  within  four- 
teen days  next  after  the  filing  of  the  affidavit  or  examination  upon 

4  Hope  V.  Threlfall,  23  L.  J.  Ch.  631;  2  n  Ante,  p.  904. 

Eq.  Rep.  307,  L.  .J.J. ;  Langford  v.  Mav,  22  12  For  form  of  notice,  see  Vol.  III. 

L.  J.  Ch.  978;  1  W.  R.  484,  L.  J.J. ;  and  see  13  Where  an   affidavit,    which    had    been 

Hindson   v.  Weatherwill,  5  Ue  G.,  M.  &  G.  used   in   Court,    was   subsequently   used    in 

301,  312;  18  Jur.  499;  Martin  r.  Pyeroft,  2  Chambers,   the    Court   specially  appointed  a 

De  G.,  M.  &  G.  785,  797;  16  .Jur.  1125.  time  withm  which  the  cross-examination  was 

5  15  &  16  Vic.  c.  86,  §§  38,  40;  Ord.  5  to  talce  place.  Spittle  v.  Hughes,  11  Jur.  N. 
Feb.,  1861,  r.  6;  ante,  p.  888.  S.  151,  V.  C.  K.  ;  S.  C.   nom.     Hughes  v. 

6  Ord.  5  Feb.,  1861,  r.  7.  Spittal,   13   W.   R.  251.     Where   the  cross- 
'  Ord.  5  Feb.  1861,  rr.  7,  15.                              examination    of    a  witness    was    proceeded 

8  15  &  16  Vic.  c.  80,  §  .30.  with,  without  giving  notice  of  it  to  the  party 

9  Ante.,  pp.  824,  901 ;  Smith  v.  Baker,  4  who  had  given  notice  to  read  the  affidavit,  it 
N.  R.  321,  V.  C.  W. ;  2  H.  &  M.  498-  was  held  void.     Pennell  v.  Davison,   14  W. 

10  Ord.  5  Feb.,  1861,  r.  7.  R.  174,  V.  C.  W. 
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which  such  deponent  or  witness  is  to  be  cross-examined ; '  and  unless 
such  deponent  or  witness  be  produced  accordingly,  such  alUilavit  or 
examination  cannot  be  used  as  evidence :  unless  by  the  special  leave 
of  the  Court.^  The  party  producing  such  deponent  or  witness  is  en- 
titled to  demand  the  expenses  thereof  in  the  first  instance  from  the 
party  requiring  such  production ;  but  such  expenses  will  ultimately  bo 
borne  as  the  Court  shall  direct.** 

It  has  been  held,  that  the  foregoing  rule  does  not  prohibit  tlie  party 
desiring  to  cross-examine  from  taking  the  course  provided  by  the  Act ;  * 
and  that,  therefore,  a  deponent  served  with  a  subpoena,  under  the  Act, 
is  bound  to  submit  himself  for  cross-examination  on  his  adidavit  in 
opposition  to  a  motion  for  an  injunction,  notwithstanding  the  lapse  of 
fourteen  da^s  from  the  time  when  it  was  filed. ^ 

An  enlargement  of  the  fourteen  days,  in  an}'  of  the  above  cases,  may, 
on  sufficient  reason  being  shown,  be  obtained  on  an  application  at  Cham- 
bers, by  summons  :  the  summons  must  be  served  on  the  opposite  parties." 

Where  the  notice  to  produce  a  witness  is  given,  the  party  to  whom 
it  is  given  is  entitled  to  compel  the  attendance  of  the  deponent  or  wit- 
ness for  cross-examination  before  the  Court  at  the  hearing  of  the  cause, 
or  before  the  Examiner,  as  the  case  may  be,  in  the  same  way  as  he 
might  compel  the  attendance  of  a  witness  to  be  examined,  if  an 
order  had  been  made  for  taking  evidence  *  viva  voce  at  the  hear-  *915 
ing ;  ^  and  if  the  notice  is  given  for  the  production  of  any  de- 
ponent or  witness,  for  cross-examination  at  the  hearing  of  a  cause  iu 
which  issue  is  joined,  either  party  may,  upon  notice,  apply  to  the  Court, 
or  to  the  Judge  in  Chambers,  to  fix  a  day  for  the  hearing  of  the  cause.^ 

Any  party  in  any  cause  or  matter,  requiring  the  attendance  of  any 
witness,  whether  a  party  or  not,  before  the  Court,  or  before  one  of  the 
Examiners  of  the  Court,  or  a  Special  Examiner,  for  the  purpose  of 
being  examined,  or  of  being  cross-examined,  must  give  to  the  opposite 
party  forty-eight  hours'  notice,  at  least,  of  his  intention  to  examine  or 

1  Where  a  petition  came  on  for  hearing  s  Qrd.  5  Feb.,  1861,  r.  19.  As  to  whether 
before  the  expiration  of  the  fourteen  days,  the  costs  of  cross-exaimnation  are  costs  . a 
and  the  affidavit  was  withdrawn,  it  was  held  the  cause,  see  Hunt  v.  \  alien,  3-1  Beav  301. 
that  the  opposite  party  could  not  require  the  If  it  appear  that  the  witness  is  kept  back  l.y 
heariuff  to  be  postponed  because  the  deponent  the  party,  the  latter  wll  be  ordered  to  pro- 
was  not  produced  for  cross-examination.    Re  ducehim.     Catholic  Publishing  Co.  «.  W  y- 

Svkes  Trusts,  2  J.  &  H.  415.  °'''r'-,l?-i«Vr  ^'     an  K  in 
•2  0rd.  5  Feb.,    1861,  r.   19.     Where  the  4  15  ^^  16  Vic.  c.  86,  §  40. 

witness  was  unable  from  illness  to  attend  on  5  Singer  Sewing  Machine  Manufacturing 

ihc  dav  fixed  for  the  hearing  of  a  cause,  it  Company  v.   Wilson,  11  Jur.  JN.  is.  58,  \. 

was  teld  that  the  defendant  might  insist'on  C    W. ,    2  H.  &  M.  584 ;    and  see  Cox  .. 

the  affidavit  being  withdrawn,  or  the  cause  Stephens,  9  Jur.  N.  S.  1144,  11  W.  K.  929, 

?TTi;i!T;"butt"Ta„^;w?ir?Scf.rS;.?i      ^■'^■£.  Ord.  XXXyil.  17.    For  fonns  of 

fcia?-S;S^iiS2iriJ.^  -^-^T^^..  20;  ...p  911. 
son  rkalherbe,  13  W.  R.  887,  V.  C.  S.  ;  A  witness  will  not  be  compelled  to  at  end. 
Braithwailer.  Reams,  34  Beav.  202.     Leave       if,  from   the   matter  being  disposed   of    or 


Hraithwaite  r.  rVearns,  (S*  Deav.  iu^.     i>ca.o       i^,   ^.^ —    -       --    <-.        ■  ■ 

gi^ento  use  affidavits  but  order  made  saving      other  cause,  his  cro.ss-^xan.ina  ion  woi^d  be 
all   iust  exceptions.     Ridley  v.   Ridley,   34      useless.  ^Hooper    v.   Campbell,    13    ^\ .    R. 
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cross-examine  such  witness :  such  notice  to  contain  the  name  and  de- 
scription of  the  witness,  and  the  time  and  place  of  the  examination  or 
cross-examination,  unless  the  Court  in  an}'  case  thinks  fit  to  dispense 
with  such  notice.^  So  far,  however,  as  the  witness  himself  is  concerned, 
the  notice  to  be  given  must  be  according  to  circumstances  ;  and  if  he 
resides  in  London,  or  has  his  office  there,  twenty-four  hours'  notice  is 
ample.* 

Where  a  witness  is  out  of  the  jurisdiction,  a  commission,  as  we  have 
seen,  may  still  be  issued,^  under  an  order :  which  ma}'  be  obtained  on 
special  motion  or  summons,  supported  b}'  affidavit ;  ^  but  the  ordinary 
and  more  convenient  course  is  to  appoint  a  Special  Examiner.'' 

Where  a  commission  is  directed  to  issue,  it  is  prepared  by  the  ajj- 
plicant's  solicitor ;  and  will  be  sealed  at  the  Record  and  Writ 
*916  *  Clerks'  Office,  on  production  of  the  order  under  which  it  is 
issued,  and  on  a  prcecipe  being  left  there. ^ 

The  commission  is  du-ected  to  not  less  than  four  commissioners,^  and 
commands  them,  an}-  two  or  more  of  them,  to  summon  the  witnesses 


3  Ord.  5  Feb.,  1861,  r.  22:  Braithwaite's 
Mamial,  178,  n.  (85).  For  form  of  notice, 
see  Vol.  III. 

■*  Re  North  Wheal  Exmouth  Mining  Com- 
panv,  31  Beav.  628;  8  -Jur.  N.  S.  1168. 

5"  15  &  16  Vic.  c.  80,  §  28;  see  nnte,  p. 
888.  In  reference  to  the  taking  of  depoj^itions 
either  at  liome  or  abroad,  many  cases  will  be 
found  collected  in  note  (42)  to  Phil.  Ev. 
((Jowen  &  Hill's  notes)  pp.  .32-41 ;  see  also  1 
Greenl.  Ev.  §§  320-325.  To  entitle  deposi- 
tions to  be  read  in  evidence,  the  rules  of 
Court  and  statutes  respecting  them  must  be 
strictly  complied  with.  Wallace  v.  Mease,  4 
Yeates.  520;  Bell  v.  Morrison,  1  Peters,  351 ; 
Winooski  Turnp.  Co.  v.  Ridley,  8  Vt.  404; 
Bradstreet  v.  Baldwin,  11  Mass.  229;  The 
Argo.  2  Wheat.  287;  Evans  v.  Eaton,  7 
Wheat.  356 ;  Sanders  v.  Howe,  1  Chip.  363 ; 
Collins  V.  Elliot,  1  Harr.  &  J.  1 ;  Den  v. 
Farley,   1  South.  124;  Hendricks   v.  Craig, 

2  ib.  567 ;  Worsham  v.  Gove,  4  Porter,  441 ; 
Wiggins  V.  Pryor,  3  Porter,  430 ;  Shepherd 
V.  Thompson.  4  N.  H.  213  ;  Welles  v.  Fish, 

3  Pick.  74;  Burroughs  v.  Booth,  1  Chip.  100. 

6  Hinde,  304.  By  67th  Equity  Rule  of 
the  Supreme  Court  of  the  United  States,  after 
a  cause  is  at  issue,  commissions  to  fake  testi- 
mony may  be  taken  out  in  vacation  as  well 
as  in  term,  jointly  by  both  parties,  or  sever- 
ally by  either  party,  upon  interrogatories 
tiled  by  the  partj^  taking  out  the  same,  in 
the  Clerk's  office,  ten  days'  notice  thereof 
being  given  to  the  adverse  part}'  to  lile-cross- 
interrogatories  before  the  issuing  of  the  com- 
mission ;  and  if  no  cross-interrogatories  are 
tiled  at  the  expiration  of  the  time,  the  com- 
mission may  issue  ex  parte  ;  and  since  the 
amendment"  of  this  rule,  March  17,  1862, 
te.'^timony  may  still  be  taken  on  commission, 
in  the  usual  way,  bj'  written  interrogatories 
and  cros.s-interrogatories,  on  motion  to  the 
Court  in  term  time,  or  to  a  Judge  in  vacation, 
for  special  reasons  satisfactory  to  the  Court 


or  Judge.     For  forms  of  notice  of  motion  and 
summons,  see  Vol.  III. 

7  Crofts  V.  Middleton,  9  Hare  Ap.  18; 
and  form  of  order  in  that  case,  see  ib.  75; 
Rawlins  v.  Wickham,  4  Jur.  N.  S.  990,  V. 
C.  S. ;  Edwards  v.  Spaight,  2  J.  &  H.  617  ; 
and  see  Drevon  v.  Drevon,  12  W.  R.  66,  V. 
C.  K. 

1  Braithwaite's  Pr.  186.  The  commission 
must  be  stamped  with  a  11.  Chancery  fee 
fund  stamp.  Regul.  to  Ord.  Sched.  4.  For 
forms  of  commission,  indorsement,  prmcipe, 
and  oaths  of  the  commissioners  and  their 
clerk,  see  Vol.  III. 

2  By  the  67th  Equity  Rule  of  the  Courts 
of  the  United  States,  the  commissioner  or 
commissioners  to  take  depositions,  shall  in  all 
cases  be  named  by  the  Court,  or  by  a  Judge 
thereof.  But  this  rule  has  been  so  amended 
as  to  allow  the  presiding  Judge  of  any  Court 
exercising  iurisdiction,  either  in  term  time 
or  in  vacation,  to  vest  in  the  clerk  of  said 
Court,  general  power  to  name  commissioners 
to  take  testimony  in  like  manner  that  the 
Court  or  Judge  thereof  could  do  bv  the  said 
67th  Rule. 

For  cases  touching  the  competency  of  per- 
sons to  act  as  commissioners,  see  Heacock  v. 
Stoddard,  1  Tyler,  344;  and  Chandler  v. 
Brainard,  14  Pick.  285. 

Under  the  provision  that  no  person  inter- 
ested shall  draw  up  a  deposition  to  be  used 
in  a  cause,  &c.,  a  son-in-law  of  a  party  was 
held  not  disqualified,  in  Heacock  I'.  Stoddard, 
1  T3-ler,  344.  But  a  deposition  taken  before 
the  uncle  of  a  party  to  a  suit  was  held  inad- 
missible in  New  Hampshire.  Bean  v.  Quimbv, 
5  N.  H.  94;  see  Smith  v.  Smith,  2  Greenl.  408; 
Coffin  V  Jones,  13  Pick.  441;  Wood  v.  Cole, 
13  Pick.  279. 

In  Pennsylvania,  a  commi.«sion  was  issued 
to  four  commissioners,  jointly,  to  take  the 
depositions  of  witnesses  in  England.  It  was 
executed  and  returned  by  three  of  the  com- 
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and  examine  them  upon  interrogatories,  on  their  oatlis,  upon  the  Holy 
Evangelists,. or  in  such  other  solenni  manner  as  is  most  binding  on  their 
consciences:  and  to  take  their  examinations  and  reduce  them  into 
writing  in  the  EngUsh  language  ;  and  to  send  the  same  to  tlie  ( 'ourt  of 
Chancery  without  delay,  or  by  the  n.'turn  day,  if  any,  nanu-d  in  the 
order,  closed  up  under  their  seals,  or  the  seals  of  any  tlm-e  or  two  of 
them,  together  with  the  interrogatories  and  the  commission,  and  a  cer- 
tificate in  what  manner  the  oath  is  administered  to  such  witnesses  as 
cannot  speak  or  nnderstand  the  English  language.  The  commissioners 
are  further  commanded  that,  before  any  one  of  thinn  acts  in,  or  is 
present  at,  the  swearing  or  examining  of  any  witness,  they  severally  take 
the  oath  first  specified  in  the  schedule  to  the  commission  ;  ^  and  which 
they,  any  three  or  two  of  them,  are  empowered  to  administer  to  the 
rest  or  an}'  other  of  them,  upon  the  Holy  Evangelists ;  and  all  clerks 
employed  in  taking,  writing,  transcribing,  or  engrossing  the  depositions 
of  the  witnesses  are,  before  they  act,  required  to  take  the  oath  last 
specified  in  the  schedule :  ^  to  be  administered  by  tlie  commis- 
sioners or  any  *  one  of  them.  The  commissioners  are  lastly  *917 
commanded,  if  necessary,  to  swear  an  interpreter  or  interpreters, 
to  interpret  the  oaths  and  interrogatories  to  those  witnesses  who  do  not 
understand  English,  into  the  language  of  the  witnesses,  and  also  to 
interpret  the  depositions  out  of  the  language  of  the  witnesses  into  the 
English  language,  and  to  keep  such  depositions  secret.^ 

As  a  commission  for  the  examination  of  witnesses  is  rarely,  if  ever, 
resorted  to  under  the  present  practice  of  the  Court,  it  has  not  been 
thought  necessary  to  set  out  the  practice  relative  to  the  execution  of 
such  commission.  The  reader  will,  however,  find  such  practice  fully 
detailed  in  the  second  edition  of  this  treatise.^ 

missioners  only;     two   of  whom,    however,  *  It  is  not  nccc?sarv,  in  the  United  States, 

were  of  the  defendant's   nomination,  and  it  that  there  slioul<l  l)e  a  clerk  to  the  conimis- 

was  held  inadmissible  in  evidence,     (iuppy  sion.     Beard  v.  Heide,  2  llarr.  &  J.  442.  The 

■y.  Brown,  4  Dall.  410;  see  Marshall  j;.  Fris-  commissioner  should  himself    examine    the 

bie,    1   Munf.   247.      But  depositions  taken  witness,  and  not  leave  so  weighty  an  affair 

under  a  joint  and  several   commission   were  to    his  clerk    or  others.      Prac.    Keg.     124; 

held  admissible,  though  the  defendant's  com-  Hinde,  348;  Cappeau  v.   Baker,   1   Ilarr.  & 

missioners    did    not    attend.      Penncock    v.  J.  154. 

Freeman,  1  Watts,  401.     Where  a  commis-  i  See  form  of  commission  in  Brailhwailc's 

sion  was    directed    to    five   persons,  or  any  •  Pr.  183. 

one  of  them,  and  the  examination  was  takeii  2  ^ec  pp.  872-908;  3d  Am.  ed.  924-953. 
in  conjunction  with  another  person,  not  The  practice  in  Chancery  in  the  .several 
named  in  the  commission,  the  depo,sition  was  States  in  relation  to  the  issuing,  execution, 
held  inadmissible.  Willings  v.  Consequa,  1  and  return  of  commissions,  is  in  general  rep- 
Peters  C.  C.  301;  see  further  as  to  commis-  ulated  by  statute  or  by  local  rules,  which 
sions,  Cage  v.  Courts,  1  Harr.  &  M'll.  2.ji).  could  not  usefully  be  set  out  in  these  notes. 
A  commission  to  take  depositions,  issued  in  Many  of  the  cases  and  rules  will  be  found  re- 
blank  as  to  the  persons  to  whom  directed,  is  ferred  to  in  2  Phil.  Ev.  (Cowen  &  Hill':* 
inadmissible.  Worsham  v.  Goar,  4  Porter,  notes)  pp.  32-41,  in  note  (42);  see  also  1 
441.  [In  Tennessee,  the  commission  might  be  Greeul.  Ev.  §§  320-32.">;  1  Iloff.  Cli.  Pr.  303. 
issued  in  blank,  but  was  required  to  be  tilled  474;  Hunter  v.  Fletcher,  5  Kand.  126;  hdgell 
up  with  the  name  of  the  commissioner  at  or  v.  Lowell,  4  Vt.  412.  Deposition"  in  a  foreign 
before  the  taking  of  the  deposition.  Oliver  country  must  be  taken  by  commission.  Stem 
V.  Bank  of  Tennessee,  11  Ilumidi.  74.  And  v.  Bowman,  13  I'cters,  209. 
now  depositions  niav  be  taken  without  com-  In  New  .lei-sey,  when  a  cause  is  at  issue,  a 
mission.  Code,  §  3847.]  commission  for  the  exaniinniion  of  a  witness 
3  Forfoim  of  "oath,  see  Vol.  III.  out  of  the  State  may  be  api>l)ed  for,  cither  ia 
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The  commissioners  have   power  in  Scotland  and  Ireland,  to 
^918     *  call  in  the  aid  of  the  Courts  of  those  countries  to  compel  the  at- 


vacation  or  in  term  time,  upon  affidavit 
slating  that  the  witness  is  material,  and  that 
the  party  applying  cannot  safely  proceed  to 
a  hearing  of  the  cause  without  his  testimo- 
ny. A  stipulated  notice  is  to  be  given;  and 
the  name  or  names  of  the  witnesses,  their 
residence,  and  the  name  or  names  and 
residences  of  such  person  or  persons  as  the 
party  applying  intends  to  nominate  as  com- 
missioner or  commissioners.  Chancery  Rule  ■ 
9G.  If  the  party  to  whom  notice  is  given  of 
the  intended  application  for  a  commission  in- 
tend to  jom  in  the  commission,  and  to  name 
any  other  commissioner  or  commissioners,  he 
shall  give  notice  to  the  adverse  party,  two 
days  before  the  intended  application,  of  the 
name  or  names,  additions,  and  residence  of 
the  person  or  persons  whom  he  proposes  for 
a  commissioner  or  commissioners;  and  the 
Chancellor  shall  appoint  the  commissioner  or 
commissioners  to  execute  the  commission ; 
and  the  party  who  shall  first  give  notice  of  his 
intention  to  move  for  a  commission,  shall  sue 
out  and  forward  the  same;  but  if  he  shall 
unreasonably  delay  to  do  so,  the  other  party 
may  forward,  and  cause  it  to  be  executed  and 
returned;  and  everj- order  for  a  commission^ 
shall  fix  a  time  for  its  return,  and  it  shall  not 
be  used  if  not  returned  within  said  time,  un- 
less the  time  be  extended  by  an  order  for 
that  purpose.  Rule  97.  See  "Barrett  «j.  Par- 
dow,  1  Edw.  Ch.  H.  The  name  of  every 
■witness  to  be  examined  shall  be  inserted  in 
the  commission,  and  the  interrogatories  to  be 
put  to  the  witnesses  annexed  to  the  commis- 
sion; and  copies  of  the  interrogatories  shall 
be  furnished  to  the  opposite  partv,  that  is  to 
say,  copies  of  all  direct  interrogatories  shall 
be  furnished  six  days,  and  copies  of  the 
cross-interrogatories  two  days,  before  the 
time  of  submitting  the  same  "to  the  Chancel- 
lor for  his  approval ;  and  notice  of  the  time 
and  place  of  such  submission  shall  be  served 
with  the  interrogatories,  at  which  time  and 
place  the  cross-interrogatories  shall  also  be 
submitted.     Rule  98;  Dick.  Free.  25. 

In  Massachusetts,  where  the  testimony  of 
witnesses,  residing  out  of  the  jurisdiction  of 
the  Court,  is  to  be  taken,  the  plaintiff  is  en- 
titled to  have  a  commission  for  that  purpose ; 
and  all  the  Rules  of  Law  as  to  the  time  and 
manner  of  taking  and  tiling  depositions  at 
Law,  will  apply  in  Equity.  Fingree  v.  CofRn, 
12  Cush.  600.  " 

No  notice  of  the  time  and  place  of  execut- 
ing a  commission  out  of  the  State  is  neces- 
sary to  be  given  to  the  opposite  partv  in 
Maryland.  Owings  v.  Norwood,  2  Harr.  & 
J.  96.  But  time  should  be  given,  to  allow 
the  opposite  party  to  exhibit  interrogatories. 
Jhld.  The  services  of  copies  of  the  interrog- 
atories, which  accompan}-  a  commission,  on 
the  adverse  party,  a  sufficient  time  before  the 
issuing  of  the  commission,  to  enable  him  to 
file  cross-interrogatories,  is  sufticient  notice 
of  the  issuing  of  the  commission,  and  of  the 
time  and  place  of  executing  it.  Law  v.  Scott, 
5  Harr.  &  J.  438. 


Under  the  New  York  Act  of  17th  of  April, 
182-3,  parties  and  their  counsel  have  a  right 
to  be  present  at  the  examination  of  witnesses 
and  to  cross-examine  in  all  cases ;  and  this  as 
well  upon  commissions  issued  to  examine 
witnesses  out  of  the  State  as  in  other  cases. 
Steer  v.  Steer,  Hopk.  362.  [So  in  Tennessee. 
And,  therefore,  if  the  notice  designate  the 
day  on  which  the  deposition  is  to  be  taken, 
without  more,  the  commissioner  has  no 
power  to  adjourn  until  the  next  day,  even  for 
want  of  time  to  complete  the  deposition. 
Brandon  v.  Mullinix,  11  Heisk.  446.  But  see 
Farker  v.  Hayes,  8  C.  E.  Green,  186,  where  it 
was  held  that,  although  the  commissioner 
had  no  power  to  adjourn  the  examination, 
yet  he  might  continue  it,  whenever  com- 
menced, from  day  to  day  while  actuall}'  pro- 
ceeding with  the  examination.]  For  the 
practice  in  New  Hampshire  on  this  subject, 
see  Marston  v.  Brackett,  9  N.  H.  345,  346. 

It  is  not  necessary  in  Alabama,  that,  pre- 
vious to  the  issuing  of  a  commission  to  take 
the  deposition  of  a  non-resident  witness,  the 
interrogatories  should  be  filed  in  the  clerk's 
office.  The  party  may  examine  the  witness 
before  the  commissioners.  Wiggins  v.  Pryor, 
3  Forter,  4.30. 

[In  New  .Jersey,  the  deposition  must  be 
signed  by  the  witness.  Flavell  v.  Flavell,  5 
C.  E.  Gr'een,  211.] 

In  Pennsylvania,  a  deposition  taken  under 
a  commission  need  not  be  subscribed  by  the 
witness.  Moulson  v.  Hargrave,  1  Serg.  &  R. 
201.  In  Kentucky,  it  is  no  objection  to  a  de- 
position that  the  witness  omitted  to  subscribe 
his  name.  Mobley  v.  Hamit,  1  A.  K.  Marsh. 
590.  So  in  North  Carolina.  Rutherford  v. 
Nelson,  1  Haj-w.  105 ;  Murphy  v.  Work, 
ib.  So  in  Virginia.  Barrett  v.  Watson,  1 
Wash.  372.  So  in  Alabama.  Wiggins  v.  Pry- 
or, 3  Porter,  430.  A  deposition  taken  under 
a  commission  to  take  the  deposition  of  .John 
Priestly,  may  be  read  in  evidence,  though 
signed  John  G.  Priestly.  Brooks  i;.  M'Kean, 
Cooke,  162;  see  Brevfogle  v.  Beckley,  16  Serg. 
&  R.  264.      [Ante,  904,  n.  9.] 

A  deposition,  to  which  the  witness  is  not 
sworn  till  his  testimony  is  reduced  to  writing, 
is  irregular.  Armstrong  v.  Burrows,  6  Watts, 
266. 

The  magistrate  who  takes  a  deposition  is 
to  judge  of  the  mental  capacity  of  the  wit- 
ness.    Hough  V.  Lawrence,  5  Vt.  299. 

It  will  be  presumed  that  commissioners 
have  done  their  duty  in  keeping  and  forward- 
ing depositions,  unless  the  contrary  appear. 
Glover  V.  Millings,  3  Stew.  &  P.  28.  Com- 
missioners to  take  depositions  should  certify, 
in  their  return,  that  they  caused  the  witness 
to  be  examined  on  oath  upon  the  interroga- 
tories annexed,  and  that  they  caused  the  ex- 
amination to  be  reduced  to  writing;  otherwise 
the  depositions  cannot  be  read.  Bailis  v. 
Cochran,  2  John.  417;  see  Glover  r.  Millings, 
ubi  supra ;  Fettibone  v.  Derringer,  4  Wash. 
C.  C.  215.  It  is  sufficient  that  the  commis- 
sioners certify,  in  their  return,  that  the  oath 
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tendance  of  an}'  witness  who  may  noglcct  to  o])o\  llicir  notice  to 
attend ;  ^  and  it  is  conceived  that  Special  Examiners  have  the  Huine 
power. '^ 

Where  the  witness  is  resident  at  any  place  in  her  Majesty's  (Jorniii- 
ions,  the  commissioners,  or  Special  Examiner,  may  obtain  an  order 
from  the  Coiu't  ha^•^ng  jurisdiction  in  such  place,  that  the  examination 
may  proceed  in  accordance  with  tlie  order  of  the  Court  of  ('luine<Ty  ; 
and  may  obtain  from  such  first-mentioned  Court  such  further  orders  as 
may  be  necessary,  for  the  purpose  of  compelling  the  attendance  of  the 
witness.^ 

It  may  be  noticed  in  this  place,  that,  where  the  Examiner  has  to  ex- 
amine witnesses  who  cannot  speak  English,  the  usual  and  prf)per  course 
is  to  take  down  the  depositions  from  an  interpreter  in  English.*  This, 
however,  does  not  appear  to  be  absolutely  necessary :  since,  in  some 
cases,  examinations  taken  down  in  a  foreign  language  have  been  recog- 
nized by  the  Court.  If  the  depositions  are  ■  taken  down  in  the 
language  of  the  witness,  the}'  must  afterwards  *  be  translated  out  *019 
of  that  language  into  P^nglish,  by  a  person  appointed  l)y  an  order 
of  the  Court :  who  must  be  sworn  to  the  truth  of  his  translation  ;  ^  and 
must  either  make  such  ti'anslation  before  the  depositions  are  filed,  or 
afterwards  attend  at  the  Record  and  Writ  Clerks'  Office  for  that  pur- 
pose :  for  the  Court  will  not  make  an  order  for  the  record  of  the  depo- 
sition to  be  delivered  out,  in  order  that  they  may  be  translated.^ 

The  translation,  after  the  truth  thereof  has  been  sworn  to,  is  annexed 
to  the  depositions,  and  an  office  copy  made  of  it :  which  will  be  per- 
mitted to  be  read  at  the  hearing,  saving  all  just  exceptions,  when,  as  is 
usually  the  case,  the  order  so  directs.  The  order  for  the  api)ointment 
of  a  translator  of  the  depositions,  and  for  leave  to  use  them  at  the 
hearing,  is  obtained  by  motion  of  course,  or  by  petition  of  course  at  the 
Rolls. ^  Where  a  witness  disputed  the  correctness  of  an  alleged  trans- 
lation of  letters  in  a  foreign  language,  on  which  translation  he  was 
being  cross-examined  before  an  Examiner,  but  as  to  the  correctness  of 
which  there  was  no  evidence,  it  was  held  that  the  Avitness  should  be 

has  been  duly  taken  by  them.  Wilson  v.  moned  to  appear  before  the  commission  by 
Mitchell,  3  Harr.  &  J.  91 ;  Glover  v.  Millings, '  subpann,  in  the  usual  form,  wiiich  may  be  is- 
ubi  supi-a.  sued  in  blank  by  the  clerk,  and  tilled  up  by 
As  to  objections  to  the  deposition,  see  the  party  praviiijr  the  same,  or  by  the  corn- 
Strike  V.  M'bonald,  2  Harr.  &  J.  29,  192.  missioner.     See  Rule  94  of  the  New  Jersey 

1  6  &  7  Vic.  c.  82,  §  5;  Taylor  on   Evid.  Chancery  Rules. 

5§  118.3,  118.3  A.     For"  the  Practice  at  Law  *  I-"rd  Helnmre  v.  Anderson,  4    Hro.    C. 

under  this  Act,  see  Chitty's  Arch.  341-344.  C.  90.     In  (iilpins  v.  ('(.nsequa.  1   IVtcrs  C. 

2  See  15  &  16  Vic.  c.  80,  §  -35.  C.  8.5,  it  was  held  no  objeclion.  that  the  dep- 
8  22  Vic.  c.  20,  §  1 ;    Taylor  on   Kyid.   §  osition  was  in  Enjjlish,  thouph  taken  before 

1183  B.     Commissioners  may  summon  a  wit-  Dutchmen,  who  did  not  appear  to  have  been 

ness  to  attend  before  them;   and  the  Court  assisted  by  a  sworn  mterpreter.     .See  Amory 

will  compel  the   witness  to  do  so;  but  a  com-  v.  Fellows,  5  Mass.  219.  ,     „  ,     .. 

mission  should  be  issued  so  as  to  have  the        ^  i  1  Newl.  439.     lor  form  of  afTidavit,  see 

examination   at   a  reasonable  distance  from  Vol   III.      _  ,«     .     .,  tt       ooo       „  r>:i 

the  residence  of  the  witness.    Maccubbin  v.  2  Fauquier  v.  Tynte.  7  Ves.  292;  sec  l.il- 

Matthews,    2   Bland,    250;  see   78th   Equity  pins  u.  ( 'onsequa,  11  eters  C.  ( ..  Bo. 
Rule  of  the  United  States  Courts,  by  which  3  For  forms  of  motion  paper  and  peUtioa, 

it  is  provided  that  witnesses  may  be  sum-  see  Vol.  III. 
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cross-examined  at  the  hearing  in  open  Court,  and  if  any  difficulties 
then  arose,  the  Court  would,  if  necessary,  consider  how  to  dispose  of 
them.* 

It  seems  that  an  examination  of  witnesses  abroad  will  not  be  aflfected 
by  an  abatement  of  the  suit ;  and  that  the  depositions  (provided  neither 
the  Examiner  nor  the  witnesses  have  received  notice  of  the  abatement) 
will  be  good  evidence.^  The  same  principle  has  been  apphed  to  an 
abatement,  pending  an  examination  of  witnesses  in  this  country.® 

In  all  cases  whatever,  the  re-examination  of  a  witness  is  to  follow 
immediateh-  upon  his  cross-examination.'' 

The  evidence,  when  taken,  whether  b}'  affidavit  or  otherwise,  and 
whether  in  chief  or  on  cross-examination,  is  open  to  all  parties ;  ®  and  a 
defendant  has,  consequently-,  a  right  to  cross-examine  his  co-defendant's 
witnesses.^ 

The  costs  of  a  commission,  or  Special  Examiner,  to  take  evidence 
abroad,  will  be  taxed  in  this  country :  but  on  the'  scale  allowed  in  the 
country  where  the  evidence  was  taken. ^°  The  costs  of  the  solicitor  here, 
of  attending  the  examination  abroad,  wiU  not  be  allowed. ^^ 


*920  *  Section  XII.  —  Of  Interrogatories. 

The  general  mode  of  examining  witnesses  in  Equity  formerly  was  by 
interrogatories  in  wiiting,  exhibited  by  the  party,  plaintiff  or  defendant, 
or  directed  by  the  Court  to  be  proposed  to  or  asked  of  the  witness  in  a 
cause  touching  the  merits  thereof  or  some  incident  therein.  The  pi-ac- 
tice  is  now,  however,  almost  entirely  abolished ;  but,  as  it  may  still  be 
resorted  to  with  respect  to  any  particular  witness  within  the  jurisdiction 
of  the  Court,  and  with  respect  to  all  witnesses  in  the  cause  out  of  the 
jurisdiction  of  the  Court, ^  and  as  it  continues  to  prevail  in  some  Courts 
in  the  United  States,^  it  is  proper  here  to  consider  and  state  the  rules 
by  which  it  is  governed.  These  interrogatories  are  questions  in  writ- 
ing, adapted  to  sustain  the  case  made  by  the  party  exhibiting  them, 
and  are  administered  to  the  witnesses  either  by  the  regular  Examiners 
of  the  Court,  or  through  the  medium  of  commissioners  speciall}-  ap- 
pointed for  the  purpose.^  They  are  termed  original^  when  exhibited  on 
the  part  of  the  person  who  produces  the  witness  ;  or  cross-inteiTOgatories, 
if  filed  on  behalf  of  the  adverse  part}',  to  examine  a  witness  pi'oduced 
on  the  other  side.* 

4  Foster  v.  Gladstone,  12  W.  R.  525,  V.  w  Wentworth  v.  Lloyd,  13  W.  R.  486,  M. 
C.  W.  R. ;  34  Beav.  455  ;  see  as  to  costs  of  perusing 

5  Thompson's  case,  3  P.  Wms.  195;  Win-  the  depositions,  S.  C.  L.  R.  2  Eq.  609;  12 
ter  V.  Dancie,  Tothill,  99.  Jur.  N.  S  581,  M.  R. 

6  Curtis  V.  Fulbrook,  8  Hare,  29.  H  Hammond  v.  Wordsworth,  1   Dick.  381. 
T  Ord.  XIX.  8.  1  Ante.  pp.  887,  888. 

8  Lord  V.  Colvin,  3  Drew.  222;  Sturgis  v.  2  See  37    Maine,  58.5,  Ch.  Rule,  14;  Eq. 

Morse  (No.  2).  20  Beav.  562.  Rule  of  U.  S  Courts,  67  ;  Code  of  Tenn.  §3865. 

8  Lord  V.   Colvin,    ubi  sup. ;    Feilden  v.  3  Hinde,  317. 

Slater,  L.  R.  7  Eq.  523,  529.  4  ma. 
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Interrogatories  should  bo  short  and  pertinent,  and  noccssarily  thoy 
must  not  be  leading.^  If  they  are  leading,  the  deposition  takfn  thereon 
will  be  sui)pressed  ;  and  so  it  will  be  Avhere  tlio  interrogatories  are  too  par- 
ticular, and  point  to  one  side  of  the  question  more  than  the  other." 

*  Leading  questions  are  such  as  instruct  a  witness  how  to  •'J2l 
answer  on  material  points,  such  as,  "  Did  you  not  see  or  do 
such  a  tiling?"^  or  which,  embodying  a  material  fact,  admit  of  an 
answer  by  a  simple  negative  or  aflirmative,  tliough  tiie  question  does 
not  suggest  which. ^  "Such  questions,  as  well  as  tliose  whieli  fall 
more  directly  under  the  denomination  of  leading  questions,  are  objec- 
tionable, because  the  evidence  elicited  by  them  is  presented  to  the 
Court,  which  is  to  judge  of  the  effect  of  it,  not  as  it  would  be  if  it  were 
the  unassisted  testimon}-  of  the  witness,  but  in  the  form,  and  with  the 
coloring,  that  are  prompted  by  professional  skill  and  a  previous  knowl- 
edge of  the  case  which  it  is  desired  to  prove.  If  such  a  mode  of  proof 
were  admitted,  there  would  not  be  the  same  probability  that  a  witness 
would  state  the  whole  transaction,  and  part  only  might  be  elicited  ;  the 
chance  too,  of  detecting  discrepancies  in  perjured  or  mistaken  testi- 
mony would  be  diminished ;  nor  are  those  ol)jections  removed  by  the 
power  of  cross-examination,  which,  as  it  often  must  be  conducted 
without  previous  knowledge  of  the  answers  which  the  witnesses  will 
give,  is  not  a  counterbalance  to  the  facility  afforded  of  presenting  a 
selected  portion  of  the  evidence  in  chief."  ^ 

It  is  to  be  observed,  that,  in  order  to  render  an  interrogatory  objec- 
tionable, on  the  ground  of  its  being  leading,  it  must  relate  to  some 
material  point  in  the  cause.  "  Questions  which  are  intended  merely  as 
introductory,  and  which,  whether  answered  in  the  affkmative  or  nega- 

5    As  to  the  forms  of  interrogatories,  see  When  and  under  what  circumstances  a  lead- 
Gresley  Eq.  Ev.  (Am.  ed.)  44-48.     Leading  ing  que.stion  may  be  put,  is  a  matter  resting 
questions   are    those   which   suggest   to   the  in  the  sound  discretion  of  the  Court,  and  not 
witness  the  answer  desired.     See  1  Greenl.  a  matter  which  can  be  assigned  Cor  error.     1 
Ev  §5  434  4.35;  1  Starli.  Ev.  14'J;  IPliil.Ev.  Greenl.  Ev.  §  4-35;  Clarke  v.  SafTery,  Ky.  & 
(Cowen  &  Hill's  ed.  1839)  268-272,  and  notes  M.  126,  per  Hest  C  J.;  Kegnia  i-.  ClKii)inan, 
referred  to;  Parkin  v.  Moore,  7  C.  &  P.  408.  8  C.  &  P.  .WS ;  Acerro  v.  Petroni,    1   Stark. 
In  some  cases  leading  questions  are  permitted,  100;  2  Phil.  Ev.  404,  405;  Moody  v.  Rowell, 
even  in  a  direct  examination;  namely,  where  17  Pick.  498  -^,.      ■ 
the  witness  appears  to  be  hostile  to  the  partv           6  i  Harr.  ed.  Newl.  S.jO.    Objections  to  in- 
producing  him  or  in  the  interest  of  the  other  terrogatories,   filed   before    the   issumg  of  a 
partv    or   unwilling    to   give    evidence;    or-  commission    to    take    a    deposition,    should 
where  an  omission  in  his  testimonv  is  evident-  specify  the  ground  of  the  objection,  in  order 
Iv  caused  bv  want  of  recollection,  which  a  that  the  adverse  party  may  have  an  oppor- 
sue-ce.«tion  mav  assist.     Thus  where  the  wit-  tun ity  to  vary  the  interrogatories.     Allen  i'. 
ness  stated,  that  he  could  not  recollect  the  Babcock,  16  Pick.  56;  see  Craddock  '•■  yf- 
nnmes  of  the  component  members  of  a  firm,  dock,  3  l.itt.  77;  Jones  v.  Luca.-*.  1  Hand.  268. 
sc  as  to  repeat  them,  without  suggestion,  bur  A  leading  interrogatory  in  adi-posiiion   tak./n 
thouo-ht  he  might  possibly  recollect  them   if  when  botii  i>arties  are  present,  mun  l)e  ol>- 
suggested  to  him,  this  was  permitted  to  be  jeeted  to  at  the  time  it  is  put   to  the  witness, 
done.      So   where   the   transaction    involves  if  at  all.      W  o<,dman  n  —olhro  h.  7  (.r.-enl. 
numerous  items  or  dates.     So  where,  from  181 ;  Sheeler  v.  bpear,  3  Binn.  130;  sec  Anon., 
the  nature  of  the  case,  the  mind  of  the  wit-  2  Pick.  K\o.                  n    a  j     \.    -i  i  in    tt 
ness  cannot  be  directed  to  the  subject  of  in-           i  See  Craddock  «.  Craddock   3  L  tt.  77. 
quirv,  without  a  particular  speciHcation  of  it.            2  i  Harr    Ed. .  Newl.  2o9;  see  also  Phil. 
go  where   a  witness  is  called  to  contradict  &  Amos,  886;   Lincoln   v.   Wright,  4  Bear 
another,  who  has  testified  to  particular  ex-  166.       .,    „    .           „„_ 
pressions,  the  contradicting  witness  may  be           »  I  hil.  &  Amos,  aS7. 
asked  whether  such  expressions  were  used. 
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tive,  would  not  be  conclusive  on  any  of  the  points  in  the  cause,  are  not 
liable  to  the  objection  of  leading.  If  it  were  not  allowed  to  approach 
the  points  in  issue  by  such  questions,  the  examination  of  witnesses 
would  run  to  an  immoderate  length.  For  example,  if  two  defendants 
are  charged  as  partners,  a  witness  may  be  properly'  asked  whether  the 
one  defendant  has  interfered  in  the  business  of  the  other."  ^ 

It  is  difficult,  however,  to  suggest  any  rules,  in  the  abstract,  with 
regard  to  what  wUl  or  will  not  be  considered  as  a  leading  question,  as 
nmch,  in  every  case,  must  depend  upon  the  peculiar  circumstances 
attending  it ;  nevertheless,  the  avoiding  such  questions  as  may  be 
considered  leading,  is  a  point  very  important  to  be  attended  to  in  the 
framing  of  interrogatories,  as  the  consequences  of  them  may  be  a  mo- 
tion to  suppress  the  e^ddence  taken  upon  them,  whereby  the  party  will, 
in  all  probability,  be  deprived  of  an  important  part  of  the  evi- 
*922  dence  upon  which  he  intends  to  relj'.  *  Indeed,  it  seems  that, 
where  interrogatories  are  obviously  leading,  the  Court  will,  with- 
out any  motion  being  made  to 'suppress  the  deposition,  think  it  a  good 
gi'ound  to  reject  the  evidence  taken  upon  it  at  the  hearing.^  It  may  be 
observed,  however,  that  where  depositions  are  offered  in  evidence  in  a 
trial  at  Law,  they  may  be  read  notwithstanding  the  interrogatories 
on  which  they  were  taken  are  leading ;  —  the  other  side  ought  to 
have  applied  to  the  Court  in  which  the}^  were  taken  to  have  them 
suppressed.^ 

Cross-interrogatories  are  not  subject  to  the  same  objections,  on  ac- 
count of  their  leading  the  witness,  as  interrogatories  for  examination  in 
chief;  care  must  be  taken,  however,  in  framing  them,  not  to  adapt 
them  to  the  proof  of  new  facts  which  it  is  not  likely  the  party  examining 
in  chief  will  attempt  to  substantiate  by  his  evidence  ;  for,  although  the 
adverse  part}'  may  cross-examine  as  to  the  points  upon  which  a  witness 
has  been  examined  in  chief,  he  cannot  make  use  of  the  same  process  to 
prove  a  different  fact.^  If,  therefore,  there  should  be  any  parts  of  a 
case  which  can  only  be  proved  by  a  witness  examined  on  behalf  of  the 
adverse  party,  the  proper  course  is,  not  to  endeavor  to  establish  them 
by  cross-examining  that  witness,  but  to  exhibit  original  interrogatories 
for  the  examination  of  such  witness  in  chief ;  otherwise  there  will  be  a 
risk  that  the  evidence  of  the  witness,  as  to  these  points,  wiU  be  lost ; 
for,  if  the  reading  of  the  deposition  of  the  witness  to  the  cross-inter- 
rogatory be  objected  to  at  the  hearing  as  involving  new  points,  the 
other  party  may  also  prevent  the  reading  of  the  cross-deposition  by 
refusing  to  read  the  examination  in  chief.* 

Interrogatories,  like  all  other  proceedings  in  the  Court,  may  be  the 

4  Ibid.  ■*  Smith  v.  Bi^cgs,  5  Sim.  392;  see  1  Greenl. 

1  Delves  v.  Lord  Bagot,  2  Fowl.  Ex.  Pr.  Ev.  §  445  et  seq. ;  1  Phil.  Ev.  (Cowen  & 
129.  Hill's  ed.  1839)  272  et  seq.  and  notes  referred 

2  4  M.  &  S.  497.  to;  Gresley  Eq.  Ev.  (Am.  ed.)  49.     [But  see 

3  Dean  and  Chapter  of  Elv  v.  Stewart,  2  infra.  950,  n.  8.] 
Atk.  44. 
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subject  of  a  reference  for  scandal.^  It,  socms,  liowovcr  that,  tht-v  can- 
not be  referred  for  impertinence  alone."  If  the  witness  liinisclf  ol»jcct« 
to  the  interrogatory  npon  this  gronnd,  he  sliould  do  so,  by  (himiir.r. 
befoi'e  he  answers  it.'' 

Interrogatories  for  the  examination  of  witnesses  in  a  cansc  nn-  en- 
titled,  "  Interrogatories  to  be  exhibited  to  witnesses  to  be  produced, 
sworn,  and  examined  in  a  certain  cause  now  depending  and  at  issue  in 
the  High  Court  of  Chancery,  wherein  A.  B.    is  plaintiir,  and  C.  I),  is 
defendant,  on  the  part  and  behalf  of  the  above-named  plaintilf"   (or 
defendant,  as  the  case  may  be).     Care  must  be  taken,  in  fram- 
ing the  interrogatories,  that  the  title  of  the  cause'  *  is  properl}'     •lt2:i 
set  out ;    as  any  mistake  in  this  particular  may  be  fatal  to  the 
depositions.     Thus,  where  the  plaintiff's  ('hristian  name  was  mistaken 
in  the  title  of  the  interrogatories,  the  depositions  could  not  lie  read,  nor 
would  the  Court  permit  the  title  to  be  amended,  though  most  of  the 
witnesses  had,  since  their  examination,  gone  to  sea.^     The  reason  of 
requiring  this  particularity,  in  the  title,  is  the  impossibility  there  would 
be  of  maintaimug  an  indictment  for  perjury-,  if  such  variance  between 
the  title  of  the  cause  and  that  of  the  interrogatories  should  appear. 

It  is  usual  to  prefix  to  all  interrogatories,  a  general  inquiry  ''as  to 
the  witness's  knowledge  of  the  parties,  and  the  time  when  the  witness 
first  became  acquainted  with  each,"  &c.  Orders  appear  to  have  for- 
merly been  promulgated  by  the  Court,  to  restrict  this  practice,  by  which 
it  is  directed  "that  the  articles  which  are  usually  thrust  into  the 
beginning  of  every  schedule  of  interrogatories,  as  it  were  of  form,  or 
course,  touching  the  witness's  knowledge  of  the  parties,  plaintiffs  or 
defendants,  of  the  lands,  towns,  and  places  in  the  pleadings,  and  the 
like,  be  not  so  needlessly  used  as  they  are ; "  *  but,  notwithstanding 
this  order,  the  practice  of  introducing  a  general  inquiry  of  this  nature 
is  almost  invariably  resorted  to.^ 

The  interrogatories  are  broken  into  distinct  interrogatories,  according 
to  the  subject-matter  or  the  witnesses  to  be  examined,  but  each  inter- 
rogatory concludes  with  the  following  words :  "  Declare  the  truth  of 
the  several  matters  in  this  interrogatory  inquired  after,  according  to  the 
best  of  your  knowledge,  remembrance,  and  belief."  These  words, 
however,  are  mere  matter  of  form,  and  are  not  generally  inserted  in 
the  draft,  but  are  supplied  in  the  engrossment. 

It  has  frequently  happened,  that,  in  framing  the  interrogatories, 
some  point  to  which  it  is  important  that  a  witness  should  depose,  has 
been  omitted;  or  else  it  has  been  found  that  a  witness  is  capable  of 
deposing  as  to  some  matter  as  to  which  it  was  not,  at  the  time,  known 

6  Cox  V.  Worthington,  2  Atk.  2-36.  »  Jones  v    Smith  2  Y.  &  C.  42 ;  Lincoln 

6  wTite  t;  Fu.sell   19  Ves.  113  ;  see  Pyn-      t;.  Wriifht,  4  Beav.  166 ;  Pritchurd  r.  1- oulke«, 

^^"^  "^^^r^il^^^Fn.  486;  but  see      '  ^  W,^^..  T^vlor  2  Vern.  435. 
Ashton  «.  Ashton,  1  Vern.  165;  1  Eq. Ca.  Ab.  I  IJeames  B^Ord.^Tl.^^  ^^^  ^^^  ^^ 

41,  b.  O.  •        ' 
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that  any  witness  coiild  speak,  in  consequence  of  which,  evidence  which 
would  be  important  lo  the  party  would  be  omitted,  from  the  circum- 
stance of  no  question  being  addressed  to  the  witness  calculated  to  elicit 
it ;  it  therefore  became  the  practice  to  add  to  each  set  of  interrogatories 
a  general  interrogatory  calling  upon  the  witness  to  state  whether  he 
knew  or  could  set  forth  any  matter  or  thing  which  might  in  any  wise 
tend  to  the  benefit  or  advantage  of  the  party  for  whom  he  appeared, 
other  than  what  he  had  been  interrogated  to?  And  the  witness, 
*924  being  examined  upon  *  this  interrogatory,  then  stated  whatever 
matter  he  had  to  prove,  to  which  no  special  interrogatory  had 
been  addressed.  This  form  has,  however,  been  altered  ;  and  now,  by 
the  32d  Order,  of  December,  1833,  it  has  been  directed,  "that  the 
last  interrogatory  now  commonly  in  use  be  in  future  altered,  and  shall 
stand  and  be  in  the  words  or  to  the^  effect  following  :  '  Do  you  know  or 
can  you  set  forth  any  other  matter  or  thing  which  may  be  of  benefit  or 
advantage  to  the  parties  at  issue  in  this  cause,  or  either  of  them,  or 
that  ma}'  be  material  to  the  subject  of  this  j'our  examination,  or  to  the 
matters  in  question  in  this  cause  ? '  If  yea,  set  forth  the  same  fully 
and  at  large  in  yom*  answer."  ^ 

But  although  the  order  directs  where  a  general  inten'ogatory  of  the 
nature  of  that  formerly  used  as  the  last,  is  made  use  of,  the  form  shall 
be  that  prescribed,  it  does  not  compel  a  party  to  use  it.^  So  that  it  is 
optional  with  the  draftsman  to  insert  a  general  interrogatory  or  not. 
Where,  however,  he  does  insert  one,  it  must  be  in  the  form  prescribed 
by  the  3 2d  Order,  othei-wise  the  deposition  taken  upon  it  may  be  sup- 
pressed upon  motion.^ 

The  interrogatories  being  drawn  and  signed  by  counsel,  must  be 
copied  upon  parchment,  and,  if  intended  for  the  examination  of  wit- 
nesses in  London,  or  within  twenty  miles  of  it,  they  must  be  left  with 
one  of  the  Examiners  of  the  Court,  which  is  termed  filing  interroga- 
tories ;  *  but  if  any  of  the  witnesses  are  to  be  examined  by  commission, 
the  plaintiff  should  file,  with  the  Examiner,  such  interrogatories  only 
as  apply  to  witnesses  resident  within  the  jurisdiction  of  the  Examiner's 
oflEice.^ 

The  practice  is,  to  draw  all  the  original  interrogatories  exhibited  on 
behalf  of  one  party  in  one  set  or  schedule,  leaving  the  selection  of  such 
as  are  proper  for  the  particular  witnesses  to  the  solicitor,®  and  where 
some  of  the  witnesses  of  a  party  reside  in  London,  and  some  in  the 
country,  it  is  necessary  to  have  one  set  of  interrogatories  only  di-awn 
by  counsel ;  and  the  solicitor,  in  procuring  the  same  to  be  engrossed, 


1  This  last  interrogatory  is  the  same  as  Richardson  v.  Golden,  3  Wash.  C.  C.  109; 

that  adopted  by  the  Supreme  Court  of  the  Dodge  r.  Israel,  4  Wash.  C.  C.  323. 
United  States  iii  Eule  71  of  the  Equity  Rules  2  Cover  v.  Lucas,  8  Sim.  200. 

of  that  Court.    See  Greslev  Eq.  Ev.  (Am.  ed.)  »  Ibid. 

49.    It  is  a  fatal  defect  if' this  general  inter-  4  i  t.  &  V.  191. 

rogatory   does  not  appear  to   be  answered.  ^  Jbid. ;  Hinde,  320,  n. 

6  See  Beames's  Ord.  71. 
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distinguishes  and  copies  those  intended  for  the  examination  of  town 
witnesses,  separate  from  those  intended  for  country  witnesses. 

If  the  interrogatories  are  to  be  cxhiljited  in  the  Examiner's  office, 
and  witnesses  are  examined  thereon,  either  part}'  may,  without  ap[)lica- 
tion  to  the  Court  or  order  for  that  purpose,  exhibit  one  or  more 
interrogatories,  or  a  new  set  of  interrogatories  for  the  further  *  ex-     •925 
amination  of  the  same  or  other  witnesses.^     But  when  a  commis- 
sion is  taken  out,  the  practice  has  been  dilferent.     In  Ctunphell  v.  Scou- 
gal^"  it  appears  to  have  been  represented  at  the  bar,  that  the  practice  in 
country  causes  is  to  feed  the  commissioners  from  time  to  time  with  in- 
terrogatories for  the  examination,  as  they  can  be  presented  eitlicr  for 
original  or  cross-examination,  until  the  commissioners  find  that  the  sup- 
ply of  witnesses  is  exhausted  ;   and  although  Lord  Eldon  observes  that 
there  was  no  doubt,  that  of  late,  interrogatories  had  been  sent  down 
into  the  country,  from  time  to  time,  as  often  as  prudence  required,  and 
were  returned,  and  that  the  Court  had  acted  upon  examination  so  taken 
and  returned,  yei  his  Lordship  said  the  practice  was  not  so  formerly ; 
and  that  he  had  frequently,  when  at  the  bar,  drawn  interrogattjries 
guessing  at  what  any  witness  to  be  examined  to  any  fact  in  issue,  could 
possibly  represent,  and   that  the  interrogatories,  both  for  the  cross- 
examination    and   for   the    original    examination    of   the   defendants' 
witnesses,  were  prepared  before  the  commission  was  opened :  and,  not- 
withstanding the  representation  made  at  the  bar,  the  practice  of  the 
Court  appears  to  have  been  in  conformity  with  his  Lordship's  recollec- 
tion.    Indeed  it  obviously  must  have  been  so,  from  the  nature  of  the 
oath  which  was  administered  to  the  commissioners,  which  was  Umited 
to  the  examination  of  witnesses  upon  the  interrogatories  —  "  Now  (/.  e., 
at  the  time  of  administering  the  oath) ,  produced  and  left  with  you."  « 
This  word  "  Now"  has  been  left  out  of  the  oath  hereafter  to  be  admin- 
istered to  the  commissioners,  under  the  104th  Order  of  May,  1845  ; 
whether,   therefore,   hereafter    new   interrogatories   may  be  exhibited 
before  a  commission,  remains  to  be  seen. 

Under  the  former  practice,  where  additional  inteiTOgatories  were  re- 
quired to  be  exhibited  after  the  commission  had  been  opened,  an  order 
for  that  purpose  must  have  been  obtained.* 

It  is  to  be  observed,  however,  that  notwithstanding  a  commission  has 
been  issued,  and  the  parties  have  joined  in  it,  and  witnesses  have  been 
examined,  new  interrogatories  may  be  exhibited  into  Court  {i.  e.  before 
the  Examiner),  for  the  examination  of  new  witnesses  at  any  time  before 
publication  ;  ^  but  if  a  witness  has  been  examined  by  commissioners  in 
the  country,  he  cannot  be  examined  again  before  the  Examiner,  without 
a  special  order." 

1  Smith  Ch.  Pr.  ed.  1838,  354.  ^  «  I^ewis  v.  Ojven,   1   Dick.   6;   Beames'i 

2  19  Ves.  552.  Ord.  %,  S.  C- ;  U.nde,  333. 
8  rest.  ^  """'^  333. 

4  Carter  v.  Draper,  2  Sim.   53;  King  of 
Hanover  v.  Wheatley,  4  Beav.  78. 
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Interrogatories  for  the    eross-examination  of  witnesses  differ  verj 
little  in  form  from  original  interrogatories  ;    they  may  be  filed 
1^926     *with  the  Examiner  who  examines  in  chief.^     Formerly  thi3 
could  not  be  done  without  a  special  order. ^ 


Section   XIII.  —  Of  the  Examination  of  Witnesses  by  the  Examiner 
on  Interrogatories.^ 

Witnesses  in  Chancery  are  examined  either  by  an  Examiner  or  by 
commissioners  specially  appointed  for  that  pm-pose  by  commission  under 
the  Great  Seal,* 

The  first  thing  to  be  done  by  the  party  intending  tp  examine  wit- 
nesses before  the  Examiner,  is  to  file  his  inteiTogatories,  or  such  of 
them  as  apply  to  the  witnesses  to  be  examined,  in  the  manner  before 
pointed  out.^  He  must  then  procm-e  the  attendance  of  his  witnesses  at 
the  Examiner's  office  ;  for  which  purpose  he  ought  to  fix  a  day  with  the 
Examiner,  when  he  wUl  be  able  to  examine  them,  and  to  give  notice  of 
such  day  to  the  witnesses.® 

If  the  witness  be  in  prison,  his  situation  must  be  represented  to  the 
Examiner,  who  will  fix  a  day  for  attending  at  the  prison  to  swear  and 
examine  the  witness.  The  Examiner  (with  whom  the  interrogatories 
for  the  examination  of  such  witness  should  have  been  previously  left) 
wlQ  then  proceed  to  the  prison,  taking  the  interrogatories  with  him, 
and,  the  witness  being  sworn  thereto  in  the  common  form,  the  exami- 
nation is  taken  in  the  usual  manner,  and  the  depositions  and  interroga- 
tories are  returned  by  the  Examiner  to  the  office,  to  be  kept,  as  in 
ordinary  cases,  until  publication  pass  in  the  cause.'' 

In  like  manner,  if  a  witness  be  incapable,  by  reason  of  sickness,  of 

attending  at  the  Examiner's  office  to  be  examined,  and  it  is  not  thought 

necessary  to  sue  out  a  commission  to  take  his  examination,  the 

*927     Examiner  maj^  go  to  the  place  of  the  witness's  residence  *  and 

administer  the  oath  and  take  the  deposition  of  the  witness.^     In 

1  Ord  26.  18.3.3.  a  particular  tavern  in  a  city  named  in  the 

2  Turner  v.  Burleigh,  17  Ves.  354.  notice,  without  naming  the  Christian  name  of 

3  By  rule  of  Chancery  in  New  Jersey,  the  tavern-keeper,  is  good,  unless  it  is  shown 
when  any  cause  shall  be  at  issue,  &c.,  it  that  there  were  in  the  same  city  two  tavern- 
shall  be  the  duty  of  the  parties  to  proceed  keepers  of  the  same  surname.  "  Overstreet  ti. 
and  examine  their  witnesses  within  a  reason-  Thompson,  1  Litt.  120.  An  irregularity  in 
al)le  time  thereafter;  and  on  a  notice  for  the  the  service  of  notice  of  examination  will  be 
examination  of  witnesses  given  by  either  considered  as  waived  by  a  neglect  to  corn- 
party,  both  parties  may  produce  and  examine  plain  of  it  indue  season.  Skinner  v.  Day- 
their   witnesses;   but   the   Examiner,    if    re-  ton,  5  .John.  Ch.  191. 

quired  so  to  do,  shall  first  examine  the  wit-  i  Before  the  stat.  3  &  4  Will.  IV.  c.  94,  it 

nesses   of  the   party  who   first  gave   notice.  was   necessary  that  the   Master  should   go 

Rule  78.              _  to  the  prison,  as  well  as  the  Examiner,  for 

*  In  the  United  States  Courts   the  com-  the  purpose  of  administering  the  oath.   Hinde, 

missioner  or  commissioners  shall  be  named  330. 

by  the  Court  or  a  Judge  thereof  in  all  cases.  i  An  order  for  this  purpose  seems  to  be 

Equity  Rule  67.  necessary.      See  Anon.,   4  Mad.    463.      Sed 

5  Supra,  p.  914.  qucere,  if  the  Examiner  is  willing  to  go  with- 

6  Notice  that  witnesses  will  be  examined  at  out  an  order. 

886 


EXAMINATION  BY  EXAMINER  ON  INTERROGATORIES.  "928 

either  of  the  above  cases  notice  must  be  given  in  the;  usual  numuer  txj 
the  other  part}^  of  the  time  and  place  of  examination. 

The  form  of  the  oath  administered  to  witnesses  in  Chancery  is  as 
follows :  — 

"You  shall  true  answer  make  to  all  such  qu(!Stions  as  shall  bu  askrd 
of  you  on  these  interrogatories,  without  favor  or  all'ecticjn  to  cilluT 
party,  and  therein  you  shall  speak  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth :  So  help  you  God." 

After  the  witness  has  been  sworn  to  the  interrogatories,  a  jural  stat- 
ing the  producing  and  swearing  of  the  witness  to  the  interrogatories, 
with  his  name,  and  the  day  and  year  when  sworn,  is  inscribed  upon  the 
interrogatories,  and  signed  by  the  Examiner.'^  If,  after  the  witness  has 
been  sworn,  any  alteration  is  made  in  the  title,  or  any  part  of  the  in- 
ten-ogatories,  they  must  be  re-sworn,  but  not  re-produced.' 

When  new  interrogatories  are  added,  the  witness  must  be  sworn  to 
them  in  the  same  form. 

Before  the  witnesses  are  examined,  the  Examiner  ought  to  be,  and 
generally  is,  furnished  with  instructions  as  to  which  of  the  interrogato- 
ries each  witness  is  to  be  examined  upon.  The  soUcitor  also  supplies 
a  minute  of  the  evidence  he  expects  his  witness  to  give  ;  but  of  such 
minute  no  use  can  be  made  in  the  examination.^ 

After  the  examination  is  begun,  the  Examiner  ought  not  to  confei 
with  either  party  touching  the  examination,  or  take  new  instructions 
respecting  the  same.^ 

With  respect  to  the  method  of  examining  a  witness,^  Lord  Clarendon  s 
orders,  which  have  been  before  referred  to,  direct,  that  "  the  Examiner 
is  to  examine  the  deponent  to  the  interrogatories  directed  seriatim,  and 
not  to  permit  him  to  read  over,  or  hear  read,  any  other  interrogatories, 
until  that  in  hand  be  fully  finished  ;  much  less  is  he  to  suffer  the  depo- 
nent to  have  the  interrogatories,  and  pen  his  own  depositions,  or  depart, 
after  he  hath  heard  an  interrogatory  read  over,  until  he  hath  perfecte.l 
his  examination  thereto.  And  if  any  witness  shall  refuse  so  to  conlorm 
himself,  the  Examiner  is  thereof  to  give  notice  to  the  clerk  of  the 
other  *  side,  and  to  proceed  no  further  in  his  examination  without  J-s 
the  consent  of  the  said  clerk  or  order  made  in  Court  to  warrant 
his  so  doing  "  ^  The  same  Orders  afterwards  direct,  that  the  Exam- 
iners, in  whom  the  Court  reposeth  great  confidence,  are  themselves  ,.. 
person  to  be  diligent  in  the  examination  of  witnesses,  and  not  to  in  ru. 
the  same  to  mean  and  inferior  cleiis,  and  are  to  take  care  and  hold 
witness  to  the  point  interrogated,  and  not  to  run  into  extra^aga.K.  s 

„  „.   ^     ooo  Examiner,  the  examination  and  cross-exami- 

2  Hinde,  322.                          ^  ,      ■,  ^-       t  v,at;nn  tn  ho  rondiicted  in  the  mode  pursufd 

3  See  Mr.  Plumer's  return  of  the  duties  of  "f '  "  '  f  £^",  ^W^  ^f'"<'.  P-  '■>^'--  """•  = 
Examiners  to  the  Chancery  Commission,  "^^^^'"^^t.^^^^.Vrts  Equitv  Rule,  .i7,  and 
Chan.  Rep.  Appx.  B.  No.  22,  p.  542  £  amendment  thereof.  Mar.-h  17,   18.;2.  24 

4  Mr.  Phmier's  statement,  ubi  supra.  t  ,w  Ron    .SSO    381.     In   Massachusetts,  seo 

5  Hinde,  325;  4  Inst.  278.  Iwree  r'  Coffin,  12  Cush.  (iO<). 

6  In  the  United  States  Courts  these  exam-  I  "f  ^^^J;,^^.';;  ^  ,.  is7 ;  see  Hickok  v.  Far- 
inations  mav  now  be  conducted   orally,  and  .";  7j^i^.^.,,a„ies'  Bank,  35  Vt.  476. 

the  testimony  taken  down  in  wnting  by  the      mers  ana 
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and  not  pertinent  to  the  question."  ^  "  Moreover,  they  are  not  to  use 
any  idle  repetitions  or  needless  circumstances,  nor  to  set  down  any 
answer  to  a  question  to  which  the  examinant  cannot  depose  other  than 
thus,  '  to  such  an  interi'ogatory  this  examinant  cannot  depose  ; '  and  in 
case  such  impertinences  be  observed  by  the  Court,  the  Examiner  is  to 
recompense  the  charge  thereof  to  the  party  grieved,  as  the  Court  shall 
direct."  ^ 

The  Examiner  is  not  strictly  bound  to  the  letter  of  the  interrogatories, 
Ijut  ought  to  explain  every  matter  or  thing  which  ariseth  necessarily 
thereupon ;  *  and  forasmuch  as  the  witness,  by  his  oath,  which  is  so 
sacred,  calleth  Almighty  God  (who  is  truth  itself,  and  cannot  be  deceived, 
and  hath  knowledge  of  the  secrets  of  the  heart)  to  witness  that  which  he 
shall  depose,  it  is  the  duty  of  the  Examiner  gravely,  temperately,  and 
leisurely  to  take  the  depositions  of  witnesses,  without  any  menace,  dis- 
turbance, or  interruption  of  them  in  hinderance  of  the  truth."  ^ 

The  Examiner,  having  read  an  interrogatory  to  the  witness,  takes 
down  the  answer  in  writing  upon  paper,  concluding  the  answer  to  each 
interrogator}'  before  the  following  one  is  put. 

A  witness  may  be  permitted  to  use  such  short  notes  as  he  brings  with 
him  to  refresh  his  memory,  but  not  the  substance  of  his  depositions ; 
nor  may  he  transcribe  such  notes  verbatim.^  The  rule  at  Law  is,  in 
this  respect,  the  same  ;  and  in  an  anonymous  case  in  Mr.  Ambler's  re- 
ports,^ Lord  Hardwicke  said,  "that,  at  Law,  a  witness  is  allowed  to 
refresh  his  memory  by  notes  as  to  dates  and  names,  because  there  is 
nothing  to  guide  the  memory-  as  to  them ;  but  he  never  knew  a  Court  of 
Law  admit  the  whole  evidence  to  be  given  from  writing.  There  is  no 
certain  rule  how  far  evidence  ma}^  be  given  from  notes  ;  some  Judges 
had  thought,  and  he  was  (he  said)  inclined  the  same  way,  that  the  wit- 
ness might  speak  from  notes  which  were  taken  at  the  time  of  the  trans- 
action in  question,  but  not  if  the}^  were  written  afterwards."  ^ 
*929  *  In  that  case,  a  motion  was  made  to  suppress  a  deposition 
taken  before  commissioners,  because  the  attorney  for  the  plaintift 
had  written  down  the  whole  in  the  exact  form  of  the  deposition  before 
it  was  taken ;  and,  though  it  appeared  that  the  witness  had  told  him 
the  facts  and  circumstances  mentioned  in  it,  3'et  his  Lordship  said  it 
would  be  of  dangerous  tendency'  to  permit  it  to  be  read ;  for  in  deposi- 
tions, it  is  natural  to  state  the  evidence  as  given  by  the  witnesses,  but 
that,  in  the  case  in  question,  the  attorney  had  methodized  and  worded 
it ;  and  that  it  was,  therefore,  no  more  than  an  affidavit.^ 

In  order  to  secure  the  statement  of  the  evidence  upon  the  depositions 

2  lb.  188.  Farmers'  and  Mechanics'  Bank,  35  Vt.   476 ; 

3  Ih.  190.  ante,  p.  906.  note. 

*  Hinde,  325;  4  Inst.  278;  see  also  Pea-  1  Phil.  &  Amos,  891;    see  also  Shaw  v. 

cock's  Case,  9  Kep.  70.  Lindsey,  15  Ves.  380;  Ferry  v.  Fisher,  cited 

6  Hinde,  325;  4  Inst.  278.  ib.  382;  Phil.   &  Amos,   896;    St.   Catherine 

6  Curs.  Cane.  260;  ante,  p.  906,  note.  Dock  Co.  v.  Mantzgu,  1  Col.  94;  see  Hickok 

7  Anon.  Amb.  252.  v.  Fanners'   and  Mechanics'   Bank,   35   Vt. 

8  See  Phil.  &  Amos,  891;   see  Hickok  v.  476;  ante,  p.  906,  note. 
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in  the  very  words  of  the  witness,  the  stat.  3  &  4  WQl.  IV.  c.  91,  §  27, 
has  enacted,  that  all  depositions  of  witnesses  examined  in  the  High 
Court  of  Chancery  are  to  be  taken  in  the  first  person  ;  formerly  the 
practice  was  to  take  them  in  the  third  person. - 

If  a  witness  to  be  examined  does  not  uiulcrstaud  Kii<rli.sh,  an  onh-r 
should  be  obtained  to  appoint  an  interpreter  to  interpret  tlic  intorro^^a- 
tories  and  depositions.^  The  person  so  appointed  must  he  sworn  to 
interpret  truly,  and  the  depositions  of  the  witnesses  are  to  be  taken 
down  by  the  Examiner,  from  the  interpretation,  in  English.*  It  was 
Lord  Nottingham  who  established  the  rule  that  "  no  alien  should  be  ex- 
amined as  a  witness  without  a  motion  first  made  in  Court  to  swear  an 
interpreter,  that  the  other  side  might  know  him,  and  take  exceptions  to 
the  interpreter."  * 

When  all  the  interrogatories,  upon  which  the  Examiner  has  been  in- 
structed to  examine  the  witness,  have  been  gone  tln-ough,  the  Examiner 
carefully  reads  over  the  whole  deposition  to  tlie  witness,  wlio,  if  he  bo 
satisfied  with  it,  signs  each  sheet  of  it  in  the  presence  of  the  Examiner. 

If  the  witness  wishes  to  vary  his  testimony,  or  to  make  any  alteration 
in  or  addition  to  it,  he  must  do  so  before  signing  the  deposition ;  for,  by 
an  order  of  the  Court,  when  witnesses  are  examined  in  Court,  they  are 
to  perfect  and  subscribe  their  depositions  to  suc^h  interrogatories  as  they 
have  answered,  before  they  depart  from  the  Examiner  or  his  deputy ; 
and  they  are  not  to  be  permitted  to  make  any  alteration  thereof 
at  any  time  thereafter  *  without  leave  of  the  Court,  unless  it  be  *930 
in  some  cu'cumstance  of  tune  or  the  like,  or  for  making  perfect 
of  a  sum  upon  view  of  any  deed,  book,  or  writing,  which  the  witness 
shall  show  to  the  Examiner  before  he  permits  such  alteration.^ 

It  is  to  be, noticed,  that  the  signature  of  a  witness  to  his  examination 
is  absolutely  necessary,  and  that  if  a  witness  should  die  after  his  exam- 
ination is  completed,  but  before  it  is  signed,  the  deposition  cannot  be 

2  By  Chancerv  Rule  92,  in  New  Jersey,  viously  reduced  to  writing,  can  be  erased  or 
the  Examiner  shall  number  each  page,  of  the  altered.  1  Hoff.  Ch.  Pr.  4G3.  Under  the 
examination  taken  by  him,  and  also  every  former  practice  in  Chancery  in  New  York, 
tenth  line  of  the  same,  leaving  sufficient  amendments  of  testimony  were  allowed  in 
margin  for  the  purpose;  and  where  more  open  Court,  after  publication  and  at  the  hcar- 
than  one  witness  is  examined,  he  shall  annex  ing.  on  an  allegation  of  mistake  in  taking 
a  separate  leaf  to  the  examination,  contain-  down  the  testimony.  Denton  v.  Jackson,  1 
in"-  a  list  of  the  names  of  tlie  witnesses,  and  John.  Cli.  526.  So  a  re-*>xaniination  ha.s  been 
a  reference  to  the  pages  on  which  their  exam-  allowed  on  the  affidavit  of  the  witness  that 
ination  respectively  commences;  and  no  his  testimony  in  material  parts  was  not  truly 
costs  are  to  be  taxed  for  any  examination  taken  Hown.  Kingston  v.  Tapiien,  1  John. 
where  this  rule  is  not  strictly  cxmiplied  with.  Ch.    308.      The   existence   of    tlie    mistake 

3  See  Gilpins  v.  Consequ'a,  1  Peters  C.  C.  ought  to  be  made  out  to  the  perfect  satisfac- 
85-  Amory  r.  Fellows,  5  Mass.  219.  tion  of  the  Chancellor.     Gray  t'.   Murray.  4 

'^  Smith  V    Kirkpatrick,  1  Dick.  103;  see  John.Ch.  413;  see  Ilalloch  v.  Smith,  4  J-.hn. 

also  Lord  Belmore  v.  Anderson,  2  Cox.  288,  Ch.  649 ;  Newman  v.  Kendall.  2  A.  K.  Mar^^h. 

and  4  Bro   C   C.  90,  S.  C.  236.     A  witness  examined  while  mcoinpotcnt. 

5  2  Swanst   261   n.  bv  'reason  of  interest,  may  be  re-examined 

1  Beames's  Ord'.  74.     A  witness  may  ex-  ahcr  his  competency  is  restored.     Haddix  r. 

plain  or  correct  a  mistake  made  by  him  at  Haddix,  5  Li«.  202;  see  Dunham  v.  W  mans, 

any  time  before  his  examination  is  tinally  2  Paige,  24. 

closed;    but  no  part  of  his  testimony,  pre- 
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made  use  of.-  It  seems,  however,  that  if  a  witness,  having  signed  his 
examination  in  chief,  dies  before  he  is  cross-examined,  his  depositions 
may  be  read  as  evidence ;  the  Court,  however,  bearing  in  mind  the  fact 
that  the  cross-examination  has  not  taken  effect,  especially  if  it  should 
appear  that  the  party  had  lost  any  material  fact  which  was  within  the 
knowledge  of  the  witness,  and  could  not  have  been  proved  by  other 
means.  ^ 

If  a  witness  refuses  to  be  cross-examined,  his  deposition  cannot  be 
read.* 

By  the  26th  of  the  Orders  of  1828,^  the  Examiner  who  takes  the  ex- 
amination in  chief  is  at  liberty  to  take  his  cross-examination  also  ;  before 
that  time,  the  cross-examination  of  a  witness  was  taken  before  a  differ- 
ent Examiner  from  the  one  who  examined  him  in  chief;  ®  a  practice  which 
appears  to  have  been  sanctioned  by  the  stat.  50  Geo.  III.  c.  8,  by  which 
it  was  dii-ected,  that  the  witnesses  on  different  sides  of  the  same  cause, 
should  (if  the  same  was  practicable)  be  examined  by  different  Exami- 
ners.'^ 

We  have  seen  before,  that,  previously  to  the  examination  of  a 
witness,  a  notice  in  writing  of  the  name  and  description  of  the 
*931  *  witness  is  to  be  served  upon  the  adverse  solicitor.  The  object 
of  this  notice  is,  that  in  case  the  adverse  party  shall  have  occa- 
sion to  cross-examine  the  witness,  he  may  have  an  opportunity  of  doing 
so.  The  cross-interrogatories  ought  to  be  filed  before  the  examination 
in  chief  is  completed  ;  and  if  they  are  so  filed  the  party  producing  the 
witness  is  obliged  to  procure  him  to  stay  or  return  to  be  examined.^ 

Where  the  interrogatories  for  cross-examining  a  witness  are  not  filed, 
or  the  witness  is  not  required  to  be  cross-examined  whilst  he  is  under 
original  examination,  but  is  allowed  to  depart  about  his  business,  the 
party  who  intends  to  cross-examine  that  witness  must  procure  his  ex- 

2  Copeland  v.  Stanton,!  P.  Wms.  414;  the  witness  before  the  Examiner  a  sufficient 
[Flavellu.  Flavell,  5C.  E.  Green,  211.]  The  length  of  time  afterwards,  to  enable  the  ad- 
signature  of  the  witness  seems  not  to  be  held  verse  party  to  complete  the  examination,  or 
necessary  to  a  deposition  in  many  of  the  the  deposition  may  be  suppressed.  Water- 
States;  see  Moulson  v.  Hargrave,  1  Serg.  &  town  v.  Cowen,  5  Paige,  510. 

R.  201;  Mobley  v.  Hamit,'l  A.  K.  Marsh.  [In  Courtenav  v.  Hoskins,  2  Russ.  253, 
590;  Rutherford  v.  Nelson,  1  Hayw.  105;  Lord  Eldon  held" that  if  the  witness  appeared 
Barnett  v.  Watson,  1  Wash.  372;  Wiggins  v.  for  cross-examination  and  refused  to  answer, 
Pryer,  3  Porter,  430.  [Ante,  904,  n.  9;  918  his  direct  examination  should  not  be  sup- 
note.]  pressed,  because  it  was  iii  the  power  of  the 

3  U'Callaghan  v.  Murphy,  2  S.  &  L.  158;  party  wishing  to  cross-examine  to  compel  him 
[Arundel  v.  Arundel,  1  Rep.  Ch.  90 ;  Nolan  to  answer.  And  see  Goss  v.  Stinson,  3  Sumn. 
r.  Shannon,  1  Molloy,  157.]  A  witness  be-  98,  where  there  was  great  delay  in  cross-exam- 
came  interested  by  a  death  while  under  ex-  ining,  and  the  examination  in  chief  was 
amination.  The  death  occurred  during  his  heard  although  the  witness  had  in  the  mean- 
cross,  but  before  further  direct,  examination.  time  died.  See  also  Flavell  v.  Flavell,  5  C. 
The  Court  allowed  the  deposition  to  stand  so  E.  Green,  214.  But  if  the  witness  secrete 
as  to  embrace  the  direct  and  cross-examina-  himself,  the  deposition  may  be  suppressed, 
tion,     but    struck    out    the    further  direct.  Flowerdav  v.  Collet,  1  Dick.  288.] 

Fream  v.  Dickinson,  3  Edw.  Ch.  300.  s  Ord.'l828. 

4  Prac.  Reg.  The  testimony  of  the  wit-  6  See  Troup  v.  Haight,  6  John.  Ch. 
ness  is  complete,  so  far  as  theparty  calling      335. 

him  is  concerned,  when  the  direct  examina-  ^  Turner  v.  Burleigh,  17  Ves.  354. 

tion  is  finished  and  signed  by  the  witness ;  1  Hinde,  323. 

but  the  party  calling  him  is  bound  to  keep 
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animation  in  the  best  manner  he  can  :  the  adverse  party  is  not  bound  to 
produce  him  again  ;  but  as  it  is  usual  after  tlie  witness  is  sworn,  if  he  bo 
resident  in  Loudon,  for  the  Examiner  to  appoint  some  other  tlay  for 
him  to  attend  to  be  exaiained,'^  the  party  int«.;ndinjf  to  eross-exaniinu  huM 
generally  sufficient  opportunity  to  prepare  and  lile  his  inU-rruj^atorics. 
In  the  mean  time,  however,  to  prevent  the  examination  being  taken 
without  the  cross-examiuation,  a  note  in  writing  may  be  stnelc  up  in  tli(; 
Examinei*'s  office,  that  if  such  a  person  comes  to  be  examined  in  siuh  <t 
cause,  let  him  be  cross-examined.^ 

In  the  case  of  Keymer  v.  Perincf,*  it  is  stated,  that  "  the  practice  of 
the  Examiner's  office  is,  that  where  a  party  produces  a  witness  to  be 
examined  by  one  of  the  Examiners,  the  oppcjsite  party  having  notice, 
and  intending  to  cross-examine  the  witness,  makes  an  api)ointniunt  with 
the  other  Examiner  for  that  purpose,  and  then  gives  notice  of  the  time 
appointed  to  the  witness,  and  also  to  the  solicitor  of  the  party  produc- 
ing the  witness."  It  appears  from  the  case,  that  if  the  party  intending 
to  cross-examine  neglects  to  make  the  appointment,  he  loses  the  right 
to  cross-examine. 

If  a  witness  refuses  to  attend  to  be  cross-examined,  an  application 
may  be  made  to  the  Court  (it  is  presumed  in  the  same  manner  already 
pointed  out  in  the  case  of  a  witness  refusing  to  be  examined  in  chief)  ,'^ 
which  will  compel  the  witness  to  do  what  the  party  has  a  right  to  require 
of  him. ^ 

Some  doubt  appears  to  exist  whether  a  subpoena  will  he  to  comi)tl  a 
witness  to  attend  for  the  purpose  of  being  cross-examined. 

K  a  party  examining  a  witness  does  not  aUow  a  sufficient  time  for 
cross-examination  before  the  time  for  passing  publication  expires,  and 
cross-interrogatories  are  left,  such  party  must  either  enlarge  publication 
or  the  deposition  wiU  be  suppressed.' 

*  A  witness  who  is  cross-examined  must  be  sworn  to  the  cross-  93 l 
interrogatories  as  weU  as  to  the  original  interrogatories. 

Under  the  practice,  before  the  Orders  of  May,  1845,  came  into  opera- 
tion, where  the  Examiner  was  served  with  a  copy  of  a  rule  to  pass  pub- 
lication, he  could  not,  after  the  day  fixed  by  such  rule  for  passing  pub- 
lication, examine  any  more  witnesses,  even  though  the  witnesses  had 
been  already  sworn,^  unless  he  was  served  with  an  order  to  enlarge 
publication  ;  in  which  case  either  party  might  examine  his  witnesses  as 
long  as  the  publication  continued  enlarged.'^  Where,  however,  a  wit- 
ness was  examined,  by  mistake,  two  days  after  publication  had  passed, 
and  was  cross-examined  by  the  defendant,  the  Court  would  not  suppress 
the  deposition."    Now,  as  we  have  seen,  publicaUon  passes  without  rule 

2  Hinde,  323.     The  depositions,  however,  ^  1  ^-ith's  Ch.  Pr    3d  ed„  4T6:  and  «^ 

always  beal  date  the  day  of  the  swearing.        Keymcr  v.  I'cr.ng,  10  Sim.  179 .  cUe,  p.  930, 
8  ilinde,  323.  f "u  .    n,.i   -i  iHfi 

^10  Sim.  181  ^5r:i^?ettr  ^ 

I  Cotte^naf;.  Hoskins,  2  Euss.  253.  »  Harumuud  ..  — .  4  Dick.  60. 
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at  the  expiration  of  two  months  after  the  filing  of  the  replication,  unless 
such  time  expires  in  the  long  vacation,  or  is  enlarged  by  order.  It  is 
presumed,  that,  under  the  present  practice,  any  examination  of  witnesses 
after  the  time  for  publication  has  arrived,  will  be  irregular,  whether 
notice  be  served  upon  the  Examiner  or  not.* 


Section  XIV.  —  Examination  of  Witnesses  de  bene  esse. 

The  Court  of  Chancer^',  in  its  original  institution,  participated  much 
in  the  practice  adopted  bj^  the  Couils  of  CivU  Law.  The  civilians  had 
a  manner  of  examining  witnesses,  in  perpetuam  rei  memoriam,  which 
was  twofold  :  either  the  common  examination,  or  in  meliori  forma.  The 
common  examination  was  where  the  witnesses  were  very  old  and  infirm, 
sick,  in  danger  of  death,  or  were  going  into  distant  countries.  In  this 
case,  it  was  usual  to  file  a  libel,  and,  without  sta3-ing  for  the  litis  con- 
test alio,  the  plaintiff  examined  his  witnesses  :  immediatel}^  giving  notice, 
if  it  were  possible,  to  the  other  side,  of  the  time  and  place  of  the  ex- 
amination, that  he  might  come  and  cross-examine  such  witnesses,  if  he 
thought  fit ;  and  these  depositions  stood  good  in  case  the  witnesses  died, 
or  went  abroad ;  but  the  plaintiff  was  obliged  edere  actionem  within  a 
year:  otherwise,  the  depositions  went  for  nothing.  If  the  witnesses 
lived,  or  did  not  go  abroad  into  distant  countries,  then  they  were  to  be 

examined  joos<  litem  contestatam.^  The  examination  in  perpetuam 
*933     rei  memoriam  in  meliori  forma  was  ad  transumenda  *  instrumenta  ; 

and  in  that  case,  there  must  have  been  a  litis  contestatio  before  the 
examination  :  because  there  was  no  need  of  so  much  celerity  in  proving 
the  instruments  as  there  was  where  the  witnesses  were  likety  to  die,  or 
were  going  into  remote  parts.  In  these  cases,  the  plaintiff"  was  not 
bound  to  proceed  in  au}^  action  upon  those  instruments  wathin  the  year. 
But  in  both  cases,  it  seems  that  publicatio  testium  took  place,  when  the 
judgment  was  begun  before  the  ordinary  Judge,  or,  which  is  the  same 
thing,  when  there  was  a  litis  contestatio.^  The  examination  in  perpetuam 
rei  memoriam  in  meliori  forma,  has  been  adopted  by  the  Court  of  Chan- 
cery ;  and  the  practice  with  regard  to  it  will  be  considered  when  we 
treat  of  suits  instituted  for  the  pui-pose  of  perpetuating  the  testimony 
of  witnesses.^  The  common  examination  in  perpetuam  rei  memoriam 
has  likewise  been  adopted  b}'  Courts  of  Equity,  in  their  practice  of 
examining  witnesses  de  bene  esse :  ^  which  forms  the  subject  of  the  pres- 
ent section. 

■*  In  the  case  of  Green  v.  "Wheeler,  decided  until  an  order  to  close  the  proofs  is  actually 

New  York  Chancery,    Aug.   16,   1842,   Mr.  entered. 

Chancellor  Walworth  held,  that  where  an  5  Gilb.    For.    Rom.     118,    119;     Hinde, 

examination  of  witnesses  is  commenced  be-  365. 

fore  the  time  for  taking  testimony  expires,  it  i  Gilb.  For.  Rom.  118 ;  Hinde,  .365. 

may  be  continued  by  the  Examiner,  if  neces-  2  See/)os/,  Chap.   XXXIV.   §  4,   Bills  to 

sary,  after  the  expiration  of  such  time ;  and  Perpetuate  Testimony. 

3  Hinde,  368. 
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The  examination  of  a  witness  de  bene  esse  ordinarily  takes  place  : 
where  there  is  danger  of  losing  the  testimony  of  an  important  witness 
from  death,  by  reason  of  age  (as  where  the  witness  is  seventy  years  old 
and  upwards  ;  *  or  dangerous  illness)  ;  ^  or  where  he  is  about  to  go 
abroad:®  or  where  he  is  the  only  witness  to  an  important  fact.'  In 
such  cases,  the  Coui-t,  to  prevent  the  party  from  Ijoing  deprived  of  the 
benefit  of  his  evidence,  will  permit  his  depositions  to  be  taken  before 
the  cause  is  at  issue,  in  order  that,  if  the  witness  die,  or  be  not  forth- 
coming to  be  examined  after  issue  joined,  the  depositions  so  taken  may 
be  used  at  the  hearing.* 

The  examination  of  a  witness  de  bene  esse  may  be  incidental  to 
*  every  suit ;  whereas  the  examination  for  the  purpose  of  per-  *93,4 
petuating  the  testimony,  is  the  fruit  of  a  suit  instituted  for  that 
particular  purpose.  It  may  even  be  incidental  to  a  suit  to  perpetuate 
testimony,  where  there  is  danger  of  the  evidence  of  the  witnesses, 
whose  testimony  is  intended  to  be  perpetuated,  being  lost  before  the 
suit  for  perpetuating  is  ripe  for  a  regular  examination.^ 

In  general,  the  Court  will  not  allow  the  examination  of  a  witness  de 
bene  esse  after  the  closing  of  the  evidence ;  and,  therefore,  where  upon 
a  hearing,  an  issue  had  been  directed,  and  an  order  made  that  the  depo- 
sitions of  the  plaintiff's  witnesses  might  be  read  at  the  trial,  in  case 
such  witnesses,  or  either  of  them,  should  be  dead,  and  an  application 
was  afterwards  made  that  the  trial  should  be  postponed,  and  that  the 
plaintiff  should  be  at  liberty  to  examine  another  witness  de  bene  esse  : 
Lord  Eldon,  after  consulting  with  Sir  William  Grant  M.  R.,  said,  that 
the  motion  was  one  which  could  not  be  made  with  effect,  without  laying 
before  the  Court  very  strong  circumstances  to  induce  it  to  permit  the 
examination ;  and  although  he  would  not  say  that  it  could  not  be  granted 

4  Rowe  V. ,  13  Ves.  261 ;  Forbes  v.  v.  Earl  of  Orford,  4  Bro.  C.  C  157,  two  wit- 
Forbes  9  Hare,  461,  where  the  witness  was  a  nesses  were  ordered  to  be  examined  de  bene 
party  to  the  cause.  Lingau  v.  Henderson,  1  esse :  being  the  only  persons  who  knew  the 
Bland,  238;  Ails  ^-.Sublit,  3  Bibb,  204.  material  facts.  „       „         -,  ,n     c 

5  Bellamy  ?;.  Jones,  8  Ves.  31;  see  Clark  8  Hmde,  368;  Gilb.  For.  Rom.  140;  2 
V.  Dibble,  16  Wend.  601.  Phil.  Ey.  (Cowen  &  Hill's  notes)  note  (42), 

6  Bown  V.  Child,  3  Sim.  457;  Grove  v.  pp.  38  and  39,  and  cases  cited ;  2  Mory  hq. 
Young,  3  De  G.  &  S.  397;  13  Jur.  847;  Jur.  §§  1513-1.516;  Story  Kq  PI  §§  .i07  3  0. 
M'lntosh  V.  Great  Western  Railway  Com--  By  the  70th  E<iuity  Ruleof  the^l  iiitrd  Mat,;s 
Dany  1  Hare,  328.  Where  a  witness  is  about  Courts,  it  is  provided  that  '  After  any  l)ill  h 
to  depart  from  the  State,  to  reside  abroad,  filed,  and  before  the  defendant  hath  answer.-d 
the  Court,  on  petition,  yerified  by  affidavit  the  same,  upon  athdavit  made,  that  anv  of 
and  motion  for  the  purpose,  will  order  him  to  the  plaintiffs  witnes.ses  are  aged  or  inhmi 
be  examined  de  bene  esse,  without  previous  or  going  out  of  the  country,  or  that  anv  of 
notice  of  the  motion.  Rockwell  v.  Folsom,  4  ttiem  is  a  sing  c  witness  o  a  material  act, 
John.  Ch.  165.  In  South  Carolina,  an  attor-  the  clerk  of  the  Court  shall,  as  of  lourse 
ney,  prevented  from  being  a  witness  by  upon  the  application  of  the  plaintiff,  issue  a 
duties  in  another  Court,  may  be  examined  de  commission  to  such  'f^}';^-]'^^';;'';:'^'^ 
bene  esse,  by  commission.  Huffman  v.  Bark-  sioners,  a.s  a  Judge  o  'he  (  our  ina.  d m. 
ley,  1  Bailey,  34.  So  if  the  witness  is  going  to  take  the  examination  of  ''"^^  ;>  "tss  r 
from  one  Stite  to  another.  Story  Eq.  PI.  §  witnesses  ./e  bene  ^«^.  "P""  K'Y'fe  and 
oQg  notice  to  the  adverse  party  ot  the  time  ana 

7  Shirley  v.  Earl  Ferrers,  3  P.  Wms.  77 ;  place  of  taking  the  ••^^'""l'^-''  .  p--,^,,^,, 
Pearson    v!  Ward,   2    Dick.  648;  Hankin  v.  l    <rere  «.  Green    IJ  \  es    319 ,  CarnpheU 

Middleditch,  2  Bro.  C.  C  641;    Brydges  v.  *;•  Attoniey-General,  11  Jur.  N.  b.  J-,  a 

Hatch,  1  Cox,  423.    In  Earl  of  Cholmondely  W.  R.  4o,  V.  C  to. 
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in  any  case,  he  refused  it  in  the  one  before  him.^  It  seems,  however, 
that  where  a  witness,  who  has  not  been  before  examined  in  this  Court, 
has  been  jorodueed  at  a  trial  at  Law,  and  another  trial  of  the  same  mat- 
ter is  to  be  had,  the  Court  will  entertain  a  motion  for  the  examination 
of  such  witness  de  bene  esse,  with  a  view  to  such  second  trial.*  And  so, 
after  the  trial  of  an  issue  in  the  cause,  an  application  on  the  part  of  the 
l)laintiff,  for  libert}^  to  examine  a  witness,  who  was  above  seventy  3'ears 
old,  de  bene  esse,  for  the  purpose  of  securing  his  testimony  in  case  of  his 
death,  upon  the  ground  that  it  was  intended  to  move  for  a  new  trial, 
was  granted.* 

Sometimes  it  is  required  to  examine  a  witness  de  bene  esse,  either  in 
support  of,  or  in  defence  to,  an  action  at  Law ;  in  such  case,  it  was 
formerly  necessary  that  a  bill  should  be  filed  in  this  Court,  with  the 
proper  affidavit  annexed  to  it,  prajdng  specifically  that  the  witness  might 
be  examined  de  bene  esse ;  ^  and  this  may  stiU  be  done,  although  the 
Courts  of  Law  have  now  power  themselves  to  take  such  evidence.®  It 
is  to  be  observed  that  an  order  of  this  natm-e  in  aid  of  a  proceeding  at 
Law  cannot  be  obtained  upon  a  bill  filed  for  any  other  purpose ;  and 
that  where  a  bill  was  filed  for  a  commission  to  examine  witnesses  abroad 
in  aid  of  a  trial  at  Law,  and  a  commission  had  been  sent  out 
*935  accordingly,  but,  before  *  it  reached  its  destination,  one  of  the 
witnesses  returned  to  England,  whereupon  an  application  was 
made  for  leave  to  examine  him,  de  bene  esse,  upon  the  ground  that  he 
was  about  to  leave  the  country  again  before  the  trial  could  be  had,  Sir 
John  Leach  V.  C.  refused  the  motion  :  observing  that  this  was  a  difl^er- 
ent  relief,  and  that  the  bill  must  be  amended.^ 

The  cases  in  which  the  Court  will  make  an  order  for  the  examination 
of  witnesses  de  bene  esse  are  not  confined  to  those  of  age  or  sickness,  or 
in*  which  the  witness  is  the  only  person  who  can  speak  to  the  fact 
intended  to  be  proved.  The  Court  will  give  permission  for  such  an 
examination  of  witnesses  in  other  cases  which  come  within  the  same 
principle  ;  indeed  it  will  do  so,  wherever  the  justice  of  the  case  appears 
to  require  it.  Thus,  where  an  application  was  made  to  examine  the 
surviving  witness  to  a  will,  de  bene  esse,  on  the  ground  that  the  parties 
concerned  all  lived  in  America,  and  that  the  surviving  witness  was 
greatl}'  afflicted  with  the  gravel,  the  order  was  made,  although  the  wit- 
ness was  only  stated  to  be  "  upwards  of  sixty  years  old."^  So,  also, 
where  the  age  of  the  witness  was  not  stated,  but  the  affidavit,  upon 
which  the  application  was  made,  alleged  only  that  the  witness  was  sub- 

2  Palmer  v.  Lord  Aylesbury,  15  Ves.  Chap.  XXXIV.  §  4,  Bilk  to  Perpetuate  Tes- 
29  J.  timony. 

3  Anon.,  cited  bv  Lord  Eldon,  15  Ves.  6  1  Will.  IV.  c.  22,  §  4;  see  Taylor,  4; 
300.                                                                            72  et  seg. ;  Chittv's  Arch".  329  et  seq. 

4  Anon.,  6  Ves.  573.  1  Atkins  v.  P'almer,  5  Mad.  19. 

6  Ld.   Red.  150;  Philips  v.  Carew,  IP.  2  pitzhugh  v.  Lee,  Amb.  65;  but  in  such 

Wms.  116;  Andrews  v.  Palmer,  1  V.  &  B.  cases,  an  ex  parte  order  is  irregular;  see 
21,   23;    1   Newl.    450;    ante,  p.  394;  post,       M'Kenna  v.  Everitt.  2  Beav.  188;  Hope  t>. 

Hope,  3  Beav.  317,  323 ;  ib.  n. 
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ject  to  violent  attacks  of  the  gout,  and  from  these  attacks  was  under 
the  apprehension  of  dying,  and  that  he  was  a  material  witness,  his  tes- 
timony being  required  to  prove  the  draft  of  a  bond  which  he  had  pre- 
pared, but  which  was  lost,  the  Court  of  Exchequer  made  an  order  for 
his  examination  de  bene  esse.^  In  like  manner,  where  a  witness  is  about 
to  go  abroad,  an  order  may  be  obtained  for  his  examination  de  bene  esse.* 
The  Court,  however,  will  not  permit  the  examination  of  witnesses  ile 
bene  esse,  on  the  ground  of  their  being  about  to  go  abroad,  where  it  is  in 
the  power  of  the  party  applying  to  detain  them  till  they  have  been 
examined  in  the  ordinary  course.  Upon  this  ground,  the  Court  of 
Exchequer  refused  to  make  an  order,  on  the  application  of  the  East 
India  Company,  for  the  examination  of  witnesses  de  bene  esse,  who  were 
going  to  the  East  Indies  :  because  they  were  the  Company's  servants, 
and  they  might  have  kept  them  at  home.^ 

It  seems  also,  that,  in  a  question  of  pedigree,  where  the  case  depends 
upon  a  chain  of  distinct  circumstances  in  the  knowledge  of  dilfercnt 
individuals,  the  death  of  one  of  whom  would  destroy  the  whole  chain, 
the  Court  will  permit  the  examination  of  such  individuals  de  bene 
esse,  although  none  of  them  come  within  the  description  *  of  wit-  *936 
nesses  whose  testimony  is  in  danger  of  being  lost,  either  from 
age  or  serious  illness.^ 

The  rule,  however,  that  the  examination  of  a  witness  de  bene  esse  will 
be  permitted  where  the  individual  proposed  to  be  examined  is  the  only 
witness,  will  not  be  extended  to  cases  where  there  is  more  than  one 
witness  to  the  same  fact,  unless  upon  the  ground  of  the  age  or  infirmity 
of  the  witness  :  therefore  where  an  application  was  made  for  leave  to 
examine  de  bene  esse  one  of  two  surviving  witnesses  to  a  will,  who  was 
neither  of  the  age  of  seventy  nor  in  a  state  of  dangerous  illness,  on  the 
ground  that  he  was  a  prisoner  in  the  Castle  of  York,  charged  with  a  cap- 
ital felony,  no  order  was  made.^ 

From  an  observation  which  appears  to  have  been  made  by  Lord 
Eldon,  in  Frere  v.  Green, ^  it  may  be  inferred  that  an  order  of  this 
nature  cannot  be  obtained  before  appearance,  unless  the  defendant  is 
in  contempt ;  but  the  practice  is  not  so,  and  au  order  to  exaniine  a 
witness  de  bene  esse,  upon  either  of  the  grounds  above  stated  will  be 
granted,  upon  an  affidavit  of  the  facts,  immediately  after  the  fiUng  of 
the  bill,  without  waiting  either  for  the  defendant's  appearance,  or  for 
his  being  in  contempt  for  non-appearance."  There  seems  however,  to 
be  no  doubt  that  the  contempt  of  a  defendant,  in  not  ai)pearing,  would 

3  Jepson  V.  Greenaway,  2  Fowl.  Ex.  Pr.  v  Earl  Ferrers  3  P.  Wms.  77;  Hope  r. 
JQ3       '  Hope,  3  Beav.  317,  32.1. 

4  Bown    V.  Child,  3  Sim.  457;  M'Intosh  2  Anon.,  19  Ves.  321. 

V.  Great  Wef<tern  Railway  Company,  IHare,  »  19  ^es.  3^1'-       i  «    C-  S  las  ir.  •  Fort 

328;  M'Kenna  v.  Everitt,  2  Beav.  188;  Grove  *  Di'w  v.  Uarke   IS.  ^f-}^^'  w  Uo,,  ^ 

V.  Young,  3  De  G.  &  S.  397 ;  13  Jur.  847.  ^-     bK"*^"";  2  .I-lm-  \^.    Yv '  287      V   e    v 

^^  EaS  India   Co.npany  ..  Naish,  Bunb.  ^^^^^.^^.l^^^^^^^^^                     ''' ^  •^"•'" 

1  Sher.y  V. ,  13  Ves.  56,  58 ;  Shirley 
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at  any  time  be  a  reason  for  giving  pel-mission  to  a  plaintiff  to  examine 
his  witnesses  de  bene  esse,  where  a  proper  ground  is  laid  for  it,  even 
where  the  case  does  not  come  within  any  of  the  three  instances  above 
mentioned.^ 

[The  defendant  is,  equally  with  the  plaintiff,  entitled  to  examine 
witnesses  de  bene  esse ;  ^  and,  on  special  application,  the  order  may  be 
made  before  answer  filed.''] 

An  order  for  leave  to  examine  a  witness  de  bene  esse,  upon  the  ground 
of  the  witness  being  seventy  years  of  age,  or  dangerously  ill,  or  about 
to  go  abroad,  may  be  obtained  either  by  motion  in  Court,  without  no- 
tice, or  upon  petition  of  course  at  the  Rolls  ;  ^  but  where  the  application 
is  not  made  on  the  ground  of  the  age  or  dangerous  illness  of  the  wit- 
ness, or  that  he  is  about  to  go  abroad,  the  Court  will  not  make  an 
order  for  his  examination  de  bene  esse,  as  of  course  :  so  that,  if  a  party 
wishes  to  examine  a  witness  de  bene  esse,  upon  a  ground  which  cannot 

be  arranged  under  either  of  those  classes,  he  must  apply  by 
*937     motion  in  Court,  of  which  notice  *  must  be  given  to  the  other 

side.^  In  the  case  of  Hope  v.  Jlope,^  Lord  Langdale  M.  R.  had 
to  consider,  whether  an  order  for  the  examination  de  bene  esse  of  a  per- 
son alleged  to  be  the  sole  witness  to  a  material  fact,  could  be  regularly 
obtained  ex  parte,  and  he  came  to  the  conclusion,  that,  in  such  a  case, 
the  application  should  be  made  on  notice  ;  and  it  seems  that  the  affi- 
davit, in  support  of  such  an  application,  ought  to  show  the  facts  as  to 
which  it  is  proposed  to  examine  the  witness.  If  the  order  has  been 
obtained  as  of  course,  in  a  case  where  a  special  application  for  it  should 
have  been  made,  the  adverse  party  may  move,  on  notice,  to  discharge 
it.« 

It  seems,  however,  that,  where  a  defendant  is  in  contempt  for  non- 
appearance, such  an  order  may  be  obtained  without  notice,  and  this 
even  where  the  defendants  are  infants.  Thus,  in  Frere  v.  Green,* 
where  the  defendants  were  infants  and  in  contempt,  and  it  appeared  by 
the  messenger's  return  that  they  had  absconded  and  were  not  to  be 
found.  Lord  Eldon,  upon  the  usual  affidavit  of  the  materiality  of  the 
evidence  of  the  witnesses,  and  the  plaintiffs'  undertaking  to  proceed 
with  all  due  diligence,  and  with  as  much  expedition  as  the  course  and 
practice  of  the  Court  and  the  contempt  of  the  defendants  would  admit, 
to  bring  the  cause  to  an  issue,  and  examine  their  witnesses  in  chief, 
made  an  order  that  the  plaintiffs  should  be  at  liberty  to  examine  them 

*  Coven V  r.  Athill,  1  Dick.  355;  Prichard  For  forms  of  motion  paper  and  petition,  see 

V.  Gee,  5  Mad.  364.  Vol.  III. 

6  [Williams  v.  Williams,  1  Dick.  92;  i  Bellamy  v.  .Jones,  8  Ves.  31.  For  form 
Grove  V.  Younp,  3  De  G.  &  S.  397.]  of  notice  of  motion,  .<!ee  Vol.  III. 

7  [Bown  V.  Child,  3  Sim.  457.]  2  3  Beav.  317,  323.  n.,  and  see  Pearson  v. 

8  Bellamy  v.  Jones,  8  Ves.  31 ;  Tomkins  Ward,  1  Cox,  177. 

V.  Harrison,  6  Mad.  315;  M  Kenna  v.  Ever-  ^  ggg  M'Kenna  i".  Everitt,  uhi  sup.;  Hope 

itt,  2  Beav.  188  ;  M'Intosh  v.  Great  Western       ?>.  Hope,  3   Beav.    317;  for  form  of  notice  of 
Railwav  Companv,  1  Hare,  328,  330;  Grove       motion,  see  Vol.  III. 

V.  Young,  3  De  G.  &  S.   397;  13  Jur.  847.  4  19  Ves.   319,  320;  see   also   Shelley  v. 

,  13  Ves.  56. 
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de  heyie  esse ;  hut  he  provided,  hj-  the  order,  that,  hefore  puhlication  of 
the  depositions  of  such  witnesses  shouhl  be  allowed  to  pass,  proper 
evidence  should  be  produced  to  satisfy  the  Court  that  the  pluintillri  luui 
complied  with  the  above  undertaking. 

Although,  in  the  instances  above  mentioned,  an  order  to  examine  a 
witness  de  bene  esse  may  be  obtained  upon  motion  or  petition  witliout 
notice,  notice  of  the  examin.ation  of  the  witness  must,  in  all  e.ase.s,  l)c 
given,  in  order  that  the  other  side  ma}'  have  the  power  of  cross-exami- 
nation.^ 

I'he  application  for  leave  to  examine  a  witness  de  bene  esse  must,  in 
every  instance,  whether  made  by  a  petition  at  the  Rolls  or  by  motion 
to  the  Court,  with  notice  or  without,  be  supported  by  an  adidavit  of 
the  facts  which  form  the  ground  of  the  application :  such  as,  the  age 
of  the  witness,  and  that  he  is  a  material  witness  for  the  party 
making  the  application ;  ®  and  also  by  the  Record  *  and  Writ  •OSS 
Clerk's  certificate  that  the  bill  has  been  filed,  where  the  defend- 
ant has  not  appeared,  or  of  such  appearance,  where  an  appearance  haa 
been  entered  by  him.  Where  an  application  is  made  for  an  order  to 
examine  a  witness  on  the  ground  that  he  is  the  only  person  who  knows 
the  fact,  the  aflftdavit  should  state  the  particular  points  to  which  his 
evidence  is  meant  to  apply :  ^  and  should  show  the  ground  which  the 
person  who  makes  it  has  for  believing  that  the  witness  is  the  only 
person.^ 

The  order  to  examine  witnesses  de  bene  esse  names  the  witnesses  to 
be  examined,  and  only  authorizes  the  examination  of  the  persons 
named  therein.  Where  the  order  is  obtained  without  notice,  after 
appearance,  it  must  be  served  upon  the  solicitor  on  the  other  side  ;  but 
where  it  has  been  obtained  before  appearance,  so  that  there  is  no 
adverse  solicitor  upon  whom  it  can  be  served,  the  order  usually  directs, 
that  notice  of  the  order  be  given  to  the  defendant,  or  a  copy  thereof 
be  left  at  his  dwelling-house,  or  usual  place  of  abode,  with  his  servant, 
agent,  or  other  person  residing  there,  a  specified  number  of  days 
before  the  examination  of  the  witnesses.''  This  is  done,  in  order  to 
afford  the  adverse  party  an  opportunity  for  cross-examination  of  the 

The  examination  of  witnesses  de  bene  esse  is  taken  before  an  Examiner 
of  the  Court,  or  Special  Examiner,  in  the  manner  prescribed  by  the  lo 

5  Loveden   v.  Milford,  4  Bro.  C.  C.  540;  f  Rowe  t-.  — .  13  Ves.  201 

prd^^  Feb..  mn,  r.  ^..Ue    PP-  901,  S15.  ,„^- -J- ^  ^  in'  ^.Z]  'S^^'V 

^"%t;;v    T  y:;.nt!  l  d/g.  &  S.  397  ;  13  ';hich<M.rs  as  to  the  "o.ice      The  statute  of 

Tur    847     see  Rockwell  v.  Folsom,  4  John.  Illinois  auth.,nzes  a   person  hl.n.u'  a  bill    be- 

rh    165  ■ '  Ston  Eq  Tl    §  309.     For  form  of  fore  issue  joined,  to  take  deposit >ons  subsUin- 

affidavit'  see  Vo     il.     The  affidavit  should  tiating  its^averments ;  and  w,t  ...ut  an  order 

^^'^.e'^^e^  residence  and  descnption  of  J^  -J^^^^-J-.^,  ->;  '^^:;  ,   "  .j^t.^ 

the.  witnesses  whom  it   .s  sought  to^haje    x  ^^^^'^;;^^^J.^.^^^^  be^sup-rsede.!  by  the 

am.ned  rfe  bene  esse.     0  Fan  el  v.  V  J^arrci,  .^^           ^^^^       i  ^  ^^^  ^^^^^  j,_^,^  ^,„^^  p^y 

^"I  Pear;on  ..  Ward.  1  Cox,  177 ;  2  Dick.      the  costs.]     Doyie  v.  Wiley,  15  111.  D7G. 
648;  Hope  v.  Hope,  3  Beav.  317,  322. 
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&  16  Vic.  c.  86;^  and  the  depositions  are  transmitted  by  him  to  the 
Record  nnd  Writ  Clerks'  Office  to  be  there  filed. ^ 

Formerl}',  it  was  necessary  to  give  three  days'  notice  of  the  time  and 
place  of  the  examination  to  the  other  side.^  Now,  it  is  presumed, 
forty-eight  hours  will  be  sufficient ;  but  the  notice  must  also  state  the 
name  and  description  of  the  witness  to  be  examined,  and  the  time  and 
place  of  examination.'' 

As  the  examination  of  witnesses  de  bene  esse  is  onl}'  a  provisional 
measure,  to  guard  against  the  loss  of  important  evidence  before  the 
cause  is  in  a  state  in  which  a  regular  examination  can  take  place,  it  is 
the  duty  of  the  part^^  examining  to  take  the  earliest  opportunity  to 
examine  in  the  ordinar}-  course,  and  if  he  is  guilty  of  any  laches 
*939  in  so  doing,  the  benefit  of  the  examination  *  de  bene  esse  will  be 
forfeited.^  In  the  Duke  of  Hamilton  v.  Meynal,^  however,  Lord 
Hardwicke  made  an  order  for  the  publication  of  depositions  taken  de 
bene  esse,  although  the  original  bill  was  filed,  and  the  examination  taken, 
above  thirty  years  before  the  cause  was  brought  to  an  issue  ;  but  it 
seems  that  this  was  done  under  particular  circumstances,  and  that  the 
delay  was  accounted  for.  We  have  seen  before,^  that  in  the  instance 
of  an  application  to  examine  witnesses  de  bene  esse,  to  prove  a  case 
against  infant  defendants  who  were  in  contempt  for  non-appearance, 
Lord  Eldon  made  the  order,  upon  the  plaintiffs'  expressly  undertaking 
to  proceed  with  all  due  diligence  to  bring  the  cause  to  issue,  and  to 
examine  the  witnesses  in  chief. 

Depositions,  taken  de  bene  esse,  cannot  be  made  use  of  without  an 
order.  The  ordinary  course  of  the  Court  is  not  to  allow  of  their  use 
unless  the  witness  dies  before  issue  is  joined  in  the  cause,  so  that  there 
has  been  no  opportunity  to  examine  him  in  the  oidinary  course ;  or 
unless  he  is  at  a  great  distance,  so  that  it  is  impossible  to  have  him  ex- 
amined again.  These,  however,  although  the  usual,  are  not  the  only 
cases  in  which  the  Court  will  order  depositions  taken  de  bene  esse  to  be 
used.  It  is  in  the  discretion  of  the  Court  to  determine  whether  the 
order  shall  be  made  or  not ;  and  whenever  it  can  be  established,  to  the 
satisfaction  of  the  Court,  that  there  is  a  moral  impossibility  in  the  ex- 
amination of  witnesses  in  chief  taking  place,  it  will  make  the  order. 
Therefore,  in  Gason  v.  Wordsworfh,^  where  a  commission  was  sent  to 
Sweden,  to  examine  witnesses  there,  which  the  Government  of  Sweden 
refused  to  permit,  the  Court  allowed  the  depositions  of  those  witnesses 
who  had  been  examined  de  bene  esse  to  be  read  at  the  hearing :  because 

*  Sects.    31,   32;  see  ante.  pp.  903,  904;  1  Ord.   5  Feb.,   18G1,   r.  22;  for  forms  of 

and  see  Old.  5  Feb.,  1861,  r.  11;  Cook  r.  Hall,  notice  see  Vol.  III. 
9  Hare  Ap.  20.  i  See  Korsyth  v.  Ellice,  2  M'N.  &  G.  209, 

5  Uflice  copies  of  the  depositions  may  be  213;  overriilin.a-  S.  C.  7  Hare,  290. 
obtained  at   that   office,  as  soon  as  the}"  are  2  2  Dick.  788;  S.   C.  no7>i.  Anon.,  2  Ves. 
filed.     Biaithwaite's  Pr.  122.  S.  497. 

6  Toiukinsv.  Harrison.  6  Mad.  315;  M"In-  3  Ante,  p.  937;  Frere  v.  Green,  19  Ves. 
tosh   V.  (ireat  Western  Railway  Companj',  1  319. 

Hare,  328.  4  2  Ves.  S.  325,  336  ;  Amb.  108. 
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it  "v\as  morally  impossible  to  have  them  examined  in  ehief.  So  als(j  tliu 
Court  has  permitted  depositions  taken  de  bene  esse  to  be  read,  althoii;;h 
there  has  been  no  strict  proof  of  the  death  of  the  witnesses  :  beeause  th«5 
length  of  time  which  has  elapsed  since  the  depositions  were  taken,  luis 
afforded  a  just  ground  for  presuming  them  to  be  dead.' 

Sometimes  the  Court  will  allow  depositions  taken  de  bene  esse  to  be 
made  use  of  upon  a  trial  at  Law,  on  the  ground  that  the  witness,  though 
alive,  will  be  unable,  from  age  or  sickness,  or  other  infirmity,  to  att«Mul 
at  the  trial. ^  In  such  cases,  however,  the  more  usual  course  is  (espe- 
cially where  there  is  an}'  doubt  whether  the  grounds  upon  which 
the  application  is  to  be  made  are  such  as  will  be  sutficient,  *  in  •940 
a  Court  of  Law,  to  authorize  the  admission  of  the  evidence),  to 
make  an  order  that  the  officer,  in  whose  possession  the  original  dep- 
osition is,  shall  attend  with  it  at  the  trial,  in  order  that,  if  it  should 
be  proved  to  the  satisfaction  of  the  Court  of  Law  that  the  witness  is 
unable  to  attend,  the  depositions  should  be  tendered  to  be  read :  *  it 
being  the  province  of  the  Judge  who  tries  the  cause  at  Law,  and  not 
of  this  Court,  to  decide  on  the  admissibility  of  the  evidence,  upon  the 
facts  as  they  appear  before  him.^  Upon  this  ground  the  Court  has 
frequently  refused  to  make  an  order  that  the  depositions,  taken  de 
bene  esse,  of  a  witness  who  was  alive,  though  sworn  by  affidavit  to  be 
unable  to  attend  at  the  trial  of  an  issue  at  Law,  should  be  read  at 
the  trial. ^ 

Depositions  of  a  witness,  examined  de  bene  esse,  can  only  be  used 
for  the  purpose  of  supplying  the  want  of  an  examination  in  chief. 
Applications  for  leave  to  use  them,  -for  other  purposes,  have  been 
refused.*  In  Pegge  v.  Bumell,^  an  application  was  made  to  the  Court 
to  allow  a  deposition  de  bene  esse  to  be  read  at  Law,  in  order  to  con- 
front the  witness  and  invalidate  his  testimony  viva  voce,  upon  a  new 
trial,  on  the  ground  that  on  his  examination,  at  the  first  trial,  his  evi- 
dence differed  materially  from  what  he  had  before  uniformly  declared 
the  fact  to  be ;  and  as  the  case  made  in  support  of  the  motion  was  a 
very  strong  one,  and  abundantly  sufficient  to  justify  a  dci)arture  from 
the'sti-ict  practice,  if  it  were  possible  in  any  case  to  dispense  with  it, 
Lord  Thurlow  at  first  made  the  order,  but  upon  further  consideration, 
and  before  the  order  was  delivered  out,  he  altered  his  opinion,  and  re- 
fused it.  ,  ,  r  •*. 
An  order  for  leave  to  use  a  deposition,  taken  de  bene  esse,  of  a  witness 

5  Anon.,  2  Ves.  497  ;  S.  C.  nom.  Duke  of  2  Jones  «•  -Tones,  1  Cox,  184. 

Hamilton   ,;.  Meynal,  2  Uick.  788;  Marsden  '  "'"'^'^'.^?f„„    1    p  w,„,    507      fEvi- 

^■t^ra^U;  V.   Crackenthorp,  1  Dick.  182.       adnunis.raiion   suit    P-vim.Iy  ^omnu^o^ 
Smith's  1:    jyi-  ' 
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dying  before  he  could  be  examined  in  chief,  may  be  obtained  on  special 
motion  vrith  notice,  supported  by  evidence  proving  his  death,  in  the  or- 
dinary -way.^ 

"Where  the  application  is  made  upon  the  gi-ound  that  a  witness  is 
gone  to  parts  beyond  sea,  or  upon  any  other  grounds,  it  must  be  sup- 
ported by  an  affidavit  of  the  facts  reUed  upon  as  the  foundation  of  the 
application. 

The  proper  stage  of  the  suit  wherein  this  application  should  be  made, 
seems  to  be  after  the  closing  of  the  evidence, '^  unless  it  is  in  a  suit,  the 
sole  object  of  which  is  the  examination  of  a  witness  de  bene  esse,  for  the 
purpose  of  using  his  depositions  on  a  trial  at  Law:  in  which  case, 
the  apphcation  should  be  made  before  the  trial  of  the  action.  The 
*94:1  party  moving  should  be  prepared  with  an  affidavit  *of  service  of 
the  notice  of  motion,  in  order  that,  if  the  other  side  does  not  at- 
tend, the  order  may,  notwithstanding,  be  obtained.^ 

If  any  irregularity  be  discovered,  or  the  adverse  party  be  advised  of 
any  ground  of  objection  to  the  reading  of  the  depositions,  he  should 
give  notice  in  wi-iting  to  the  adverse  solicitor,  and  move  to  discharge 
the  order  immediately  upon  the  ser^-ice  of  it,  or  on  the  earliest  opportu- 
nity :  for  it  seems  that  although  depositions  taken  de  hene  esse  are  irreg- 
ular, yet  it  is  too  late  to  object  to  them,  on  the  ground  of  irregularity, 
at  the  hearing  of  the  cause  ;  ^  and  on  this  account,  when  the  time  be- 
tween the  closing  of  the  evidence  and  the  hearing  of  the  cause  is  short, 
the  Court  will  extend  it,  for  the  purpose  of  allowing  the  party  an  oppor- 
tunity of  examining  whether  the  depositions  are  regularly  taken  or  not.^ 
And  so,  where  depositions  taken  de  bene  esse  are  read  at  the  hearing  of 
the  cause,  it  is  a  matter  of  course,  if  an  issue  is  directed,  to  order  them 
to  be  read  at  the  trial  of  the  issue,  notwithstanding  an  irregularity  in 
the  examination.* 

With  respect  to  the  costs  of  examinations  de  bene  esse,  no  specific  rule 
appears  to  have  been  laid  down,  which  makes  any  distinction  between 
them  and  the  costs  of  examinations  under  ordinary  circumstances :  ex- 
cept, indeed,  in  the  case  of  bills  filed  for  the  purpose  of  having  witnesses 
examined  de  bene  esse,  in  order  to  render  thek  e^-idence  available  on  a 
trial  at  Law.  In  such  cases,  it  is  presumed,  the  costs  must  be  regu- 
lated by  the  rule  of  the  Court  with  regard  to  bills  of  a  similar  descrip- 
tion, namely,  bills  to  examine  witnesses  in  perpetuam  rei  memoriam :  in 
which  case,  a  defendant  is  entitled  to  apply  for  his  costs  immediately 
after  the  examination  of  the  witnesses  has  been  perfected,  upon  the 
simple  allegation  that  he  did  not  examine  any  witnesses  himself.^  It 
may  be  mentioned,  that  in  Dew  v.  Clarke,^  where  the  plaintiflT  had  filed 

6  Hinde,  388;  for  forms  of  notice  of  mo-  3  Gordon  v.  Gordon,  1  Swanst.  171. 
tion  and  affidavit,  see  Vol.  III.  4  /4.  icg. 

7  Hinde,  388.  5  Foulds  v.  Midglev,  1  V.  &  B.  138;  post, 

1  For  form  of  affidavit,  see  Vol.  III.  Chap.  XXXIV.  §  4,  Bills  to  Perpetuate  Tes- 

2  Dean  and  Chapter  of  Ely  v.  Warren,  2      timmy ;  Morgan  &  Dave3',  53,  149. 
Atk.  189;  Hinde,  289.  6  i  s.  &  S.  108,  115. 
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I  bill  for  the  purpose  of  obtaining  the  examination  of  witnesses  de  bene 
isse  in  aid  of  a  proceeding  at  Law,  and  obtained  an  order,  ex  parte,  for 
the  examination  of  such  witnesses,  but  afterwards  the  bill  was  demurred 
to,  and  the  <lemurrer  allowed,  the  Court,  besides  the  usual  costs  of  tlie 
demurrer,  allowed  the  defendant  his  costs  of  tlie  examination,  but 
not  those  occasioned  by  his  cross-examination  of  the  witnesses. 


•Section  XV. — Demurrers  by  Witnesses.  •942 

A  witness  examined  before  an  Examiner  may  protect  himself,  by  de- 
murrer, from,  answering  any  question  to  which  he  has  a  legal  olgection.' 
The  word  "demurrer,"  however,  is  not,  in  this  instance,  used  in  a 
very  appropriate  sense :  since  it  here  signifies  merely  the  witness's 
tender  of  reasons  why  he  should  not  answer  the  question  ;  ^  and  is  not, 
like  a  demurrer  in  pleading,  confined  to  the  facts  appearing  upon  the 
record,  but  states  the  facts  upon  which  the  witness  relies  as  the  ground 
of  his  objection. 

The  grounds  upon  which  a  witness  may  protect  himself  from  answer- 
ing are,  principally  :  1.  That  the  answer  may  subject  him  to  pains  and 
penalties,  or  to  a  forfeiture,  or  something  in  the  nature  of  a  forfeiture  ; 
2.  That  he  cannot  answer  the  question  without  a  breach  of  professional 
confidence. 

1.  With  respect  to  the  first  ground  of  objection,  namely,  that  the 
answer  ma}'  expose  the  witness  to  pains  and  penalties,  or  to  a  forfeit- 
ure, or  something  in  the  nature  of  a  forfeiture,  the  reader  is  referred  to 
a  former  part  of  this  Treatise,^  where  the  privilege  of  a  defendant,  to 
be  protected  from  making  the  discover}'  required  by  the  bUl  on  this 
gi'ound,  has  been  discussed.  It  will  be  there  found,  that  the  privilege 
in  such  cases  arises  from  an  acknowledged  principle  of  Law,  that  no 
man  is  bound  to  answer,  so  as  to  subject  himself  to  punishment ;  and 
as  this  principle  is  applicable  as  well  to  Avitnesses  as  to  defendants,  the 
rules  which  are  there  found  laid  down  with  regard  to  its  application  to 
the  latter  case  are  equally  applicable  to  the  former.* 

1  1.5  &  16  Vic.  c.  86,  §  33.     A  witness  may,  sists   in  if,  and   takes   measures  to  have  tlie 

on  assigning  cause,  demur  to  the  questions  demurrer  disposed  of.     Mowatt  r.  Graham,  1 

propounded  to  him;  upon  which  tiie  exam-  Edw.  Ch.  13.     \^Ante,  h~i.'\ 
ination  must  be  suspended  until  the  Court  2  Parkhurst  ».  Lowten,   2   Swanst.    194, 

decides.     Winder  v.   Diftenderffer,  2  Bland,  203. 
166.     Counsel  liave  no  right  to  advise  a  wit-  ^  Ante,  p.  562. 

ness  that   lie  is  not  bound  to  answer  a  par-  ■♦  See  2  I'hil.  on  Evid.  487  et  se^. ;  Taylor 

ticular   interrogatory.     It   is  the  dutv  of  the  on  Evid.  §  1308  et  sey. ;  Best  on  Lvid.  §  120 

Examiner   to   inform   a  witness  of   his  legal  I't  stq. ;  Greslev  on  hvid.  e<  «<?. ;  Osborne  r. 

rights.     Tavlorr.  Wood,  2  Edw.  Ch.  94;  1  The  London   Dock  Company.  10  Excli.  Gl'S, 

Hoff.  Ch.   Pr.  466.     A  witness  who  demurs  701;   Ijur.  N.  S.  93;  Sideboaom  r.  Adkiris, 

to  a  question,   is  not   the   proper   person  to  3  Jur.  N.  S.  031:  5  W^  K.  743^^  \.  C.^S.; 

bring  it  before  the  Court.  If  the  party  putting  Keg.  f.  Boyes,  1   B.  &  S.  311  ;  7  Jur.  N.  S. 

the  question  does  not  ask  for  an  attachment,  11.58;  /ie  Aston,  27   Beav.  474;  5  Jur_.  N.  S. 

nor  in  any  wav  bring  the  point  before  the  615;  4  Oe  G.  &  .1.320;  6  .Fur.  N^  S.  7i9;  Kx 

Court,  no  one  else  can.     The  question  will  be  pnrte   rernandez,  IOC.  B.  N.  S.  3,  39,40; 

considered  as  waived,  or  the  demurrer  well  7  Jur.  N.  S.  571. 
taken,  unless  he  who  puts  the  question  per- 
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2.  The  rules  of  exemption  from  discovery,  on  the  ground  of  profes 
sional  confidence,  proceed  upon  the  same  principles  as  are  applica 
ble  to  the  case  of  defendants  ;  and  the  reader  is,  therefore, 
*943  *  referred  for  information  upon  this  head  to  a  former  portion  of 
this  Treatise,  where  these  rules  have  been  discussed  with  refer- 
ence to  the  protection  of  a  defendant  from  answering  the  bill.^  It 
may,  however,  be  noticed  here,  that  the  refusal  of  a  client  to  allow 
his  solicitor  to  disclose  professional  communications  is  not  a  reason 
for  treating  him  as  if  he  had  kept  a  material  witness  out  of  the  way,  or 
refused  or  prevented  the  production  of  a  document  in  his  possession.^ 

Where  the  witness  is  served  with  a  sulpcena  duces  tecum  to  produce  a 
deed  or  other  document,  and,  upon  being  asked  to  produce  it,  objects 
to  do  so,  either  upon  the  ground  of  his  having  an  interest  in  the  deed, 
or  upon  any  other  ground,^  he  may  refuse,  without  a  formal  demurrer. 
The  course  to  be  adopted  by  the  part}^  seeking  production,  in  such  case, 
is  to  move,  on  notice  to  the  witness,  that  he  do  attend  and  produce  the 
deed,  and  pay  the  costs  occasioned  by  his  previous  refusal :  upon  the 
hearing  of  which  motion,  the  Court  will  decide  whether  the  reasons 
alleged  by  the  witness,  for  his  refusal,  are  satisfactory  or  not.* 

The  question  or  questions  put,  and  the  demurrer  or  objection  of  the 
witness  thereto,  must  be  taken  down  by  the  Examiner,^  on  paper, 
separate  and  distinct  from  the  evidence  ;  but  there  does  not  seem  ever 
to  have  been  any  particular  form  for  a  demurrer  by  a  witness.®  The 
witness  should  state  clearly  the  grounds  of  his  refusal  to  answer ;  thus, 
a  witness,  demurring  on  the  ground  that  his  answer  would  violate  the 
confidence  reposed  in  him  as  a  solicitor,  must  name  the  party  to  whom 
he  was  solicitor. '^  He  must  also  swear  that  the  facts,  from  the  discov- 
ery of  which  he  desires  to  be  protected,  came  to  him  in  his  capacity  of 
solicitor  to  a  particular  person  :  for  a  solicitor,  like  any  other  witness, 
is  bound  to  discover  all  secrets  of  his  client  which  he  did  not  come  to 
the  knowledge  of  in  his  relation  of  solicitor  to  his  client.®  It  must  also 
appear,  that  the  knowledge  came  to  him  in  the  character  of  a  professional 
adviser,  and  in  such  character  onl}- ;  and,  therefore,  where  a  demurrer 
stated  that  the  witness  was  the  attorney  or  agent  for  a  person,  it 

1  j4w^e,  pp.  571  ef  seg'.,  715,  716;  see  also  8  Such  as,  that  the  production  of  it  may 
Greenough  v.  Gaskell,  1  M.  &  K.  98,  101;  C.  prove  him  to  be  guilty  of  a  crime:  see  Park- 
P.  Coop.   t.    Brough.  96;  Lord  VValsingham       hurst  v.  Lowten,  2  Swanst.  214. 

r.  Goodricke,  3  Hare,  122,  130;  Gore  v.  Bow-  4  Bradshaw  v.  Bradshaw,  1  R.  &  M.  358; 

ser,  5  De  G.  &   S.  30;  S.    C.   nam.  Gore  v.  Hope  v.  Liddell,  20  Beav.  438,  439;  l.Iiir.  N. 

Harris,   15  .Jur.   1168;  Carpmael  v.  Powis,  1  S.  665;  7  De  G.,  M.  &  G.  331.     For  form  of 

Phil.  687;  9  Beav.  16;  Thomas  v.  Rawliiigs,  notice  see  Vol.  HI.     {Ante,  907,  n.  1.] 

27  Beav.  140  ;  5  Jur.   N.   S.  667  ;  Marsh  v.  5  15  &  16  Vic.  c.  86.  §  33.     For  the  former 

Keith,  1  Dr.  &  S.   342;  6  Jur.   N.   S.   1182;  practice,  see  Tippins  r.  Coates,  6  Hare,  16 ;  U 

Ford  V.  Teunant,  32  Beav.  162;  9  Jur.  N.  S.  Jur.  1075;  and  forformal  parts  of  the  demur- 

202;  Charlton    v.    Coombes,   4    Giff.   372;  9  rer,  see  Vol.  HI. 

Jur.  N.  S.  534.  V.  C  S. ;  [Re  Land  Credit  c  Morris  ri.  Williams,  2  Moll.  342. 

Societv,  15  W.  R.  703.]  f  Parkhurst  v.  Lowten.  2  Swanst.  201. 

2  Wentworth  u.  Llovd,  10  H.  L.  Ca.  589;  8  aiorgan  v.  Shaw,  4  Mad.  54,58;  Thomaa 
10  Jur.  N.  S.  961 :  and  see  Taylor  on  Evid.  v.  Rawlings,  27  Beav.  140;  5  Jur.  N.  S.  667; 
§  101:  Bolton  v.  Corporation  of"  Liverpool,  1  [Ruudle  v.  Foster,  3  Tenn.  Ch.  G58]. 

M.  &  K.  88,  94,  95. 
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•  was  considered  not  to  be  sufficiently  precise  :  for  an  agent  rnay     •'Jll 
be  only  a  steward  or  servant.* 

In  taking  down  a  dcMnurror,  the  Examiner  ouglit  to  take;  tlu-  witness's 
statement  u[)()n  oath;  and  it  was  held,  under  the  former  practice,  that 
where  this  was  not  done,  the  denuirrer  nuist  be  supported  by  allldavit: 
as  it  is  necessary  the  Court  should,  in  some  way  or  other,  have  Uie 
sanction  of  an  oath  to  the  facts  on  which  the  objection  is  founded.'-' 

The  demurrer  is  transmitted  by  the  Examiner  to  tlie  Recoril  and 
Writ  Clerks'  Office,  and  there  filed  ;  '  and  an  ofHee  copy  should  be  taken 
by  the  party  to  the  cause  who  put  the  question  objected  t<j.*  The  de- 
murrer mjiy  then  be  set  down  for  hearing,  under  an  order  of  course,  to 
be  obtained  on  petition,  in  like  manner  as  demurrers  to  bills  ;*  and  the 
validity  of  the  demurrer  will  be  decided  by  the  Court."  The  order 
to  set  down  the  denuu-rer  need  only  be  served  on  the  witness  de- 
murring,' except  whore  the  witness,  being  the  solicitor  of  the  party  in 
the  cause,  claims  privilege  on  behalf  of  his  client:  in  which  case,  it 
would  seem,  the  client  should  also  be  served  with  the  order.* 

If  the  Coui't,  upon  argument,  considers  the  demurrer  to  be  bad,  it 
will  overrule  it :  in  which  case,  an  order  will  be  made  that  the  witness 
attend  the  Examiner,  and  be  examined,  or  stand  committed." 

Sometimes,  however,  where  the  ground  for  overruling  the  demurrer 
has  been  its  informality,  and  the  Court  has  considered  that  the  witness 
may  have  a  good  reason  to  be  excused  from  answering,  it  has  ordered 
the  demurrer  to  be  overruled,  without  prejudice  to  the  witness,  upon 
his  re-examination,  objecting  or  denuu-ring  to  the  question,  as  he  may 
be  advised,  upon  such  grounds  as  he  shall  state  in  such  ol)jcction  or 
demurrer.*** 

Sometimes  the  Court  will  allow  a  demurrer  partially ;  thus,  in  Davia 
V.  Eeid,'^^  whore  a  demurrer  was  put  in  to  two  interrogatories.  Sir 
Lancelot  Shadwell  V.  C.  allowed  the  demurrer  as  to  one,  and  part  of 
the  other  ;  and  directed  that  half  the  costs  should  be  paid  by  the 
witness :  in  analogy  to  the  practice  when  *  two  exceptions  are  '945 
taken,  one. of  which  succeeds  and  the  other  fails. 

Instead  of  setting  down  the  demurrer  for  hearing,  the  partv  who  asked 

1  Vaillant  v.  Dodemead,  2  Atk.  524:  and  «  15  &  16  Vic.  c.  8G,  §  33. 
fiee  Reid  v.  Laiiijlois,  1  M'N.   &  G.  627,637;  *  Biaithwaite's  I*r.  539. 

14  Jur.  467.    [  Tlie  protection  does  not  extend  6  Hraithwaite's  Fr.  539;  an/e,jp.  594.  For 

to  facts  as  distinguished  from  matters  of  con-  form  of  order  to  set  down,  see  Scton,  1257, 

fidential   communication.     Sawver   r.  Birdi-  No.   10;  and  for  form   of  petition,  see  Vol. 

more,  3  M.   &  K.   572;  Desboroui^h  r.  Haw-  III. 

lins,  3  M.  &  C.  515;  Brandtu.  Klein,  17  Johns.  6  15  &  16  Vic.  c.  86.  §  .33. 

335;    Driggs    v.    Rociiweil,    11   Wend.    504;  7  Uraitliwaite's  I'r.  5.i!t ;  6  Hare.  22.  24. 

Rundle  v^Foster,  3  Tenn.  Ch.  fi.58.]  8  Marriott  r.  Anchor  Heversmnnrv  Coin- 

2  parkhur.«t  v.  Lowten,  2  Swanst.  201 ;  pany  (Limited),  3  Giff.  304;  8  .lur.  N.  S.  61 : 
Morgan  v.  Shaw.  4  Mad.  54;  Bowman  v.  and'see  Tippins  t'.  Coates,  6  Hare,  IG,  23;11 
Rodwell,  1    Mad.  206;  Davis  v.  Reid,  5  Sim.  Jur.  1075. 

443;  Goodale  v.  Gawthorn,  4  l)e  G.  &  S.  97.  9  Parkhurst    v.  I^wten,  2    Swansf.  205, 

As  to  the  course,  wliere  a  witness  summoned  206. 

before  a  Chief  Cieri<  refuses  to  be  sworn,  see  "  Morgan  v.  Shaw,  and  Parkliurst  r.  Low*- 

Tiie  Electric  Telegraph  Conipanv  of  Ireland,  ten,  tibi  sup. 

Ex  parte  Bunn,  24  Beav.  137;  3  Jur.  N.  S.  "  5  Sim.  443,448. 

1013. 
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* 

the  question  objected  to  may  move  that  the  witness  may  attend  the  Ex- 
aminer at  his  own  expense,  and  be  further  examined.  Notice  of  this 
motion  must  be  served  upon  the  witness.^  Upon  hearing  this  motion, 
the  Court  either  allows  the  objection,^  or  directs  the  witness  to  attend 
before  the  Examiner  at  his  own  expense.^ 

The  costs  of  and  occasioned  by  the  demurrer,  or  objection,  are  in  the 
discretion  of  the  Court ;  *  and  will  be  disposed  of  at  the  hearing  of  the 
demurrer  or  motion  :  the  general  rule  being,  that  they  follow  the  result.^ 


Section  XVI. — Publication. 

Publication,  in  a  legal  sense,  is  the  open  showing  of  depositions,  and 
giving  copies  of  them  to  the  parties,  by  the  clerks  or  Examiners  in 
whose  custody  they  are.^ 

By  the  Orders  of  the  Court  the  depositions  of  witAesses  are  not  to  be 
disclosed  by  any  of  the  persons  before  whom  they  were  taken  or  by  their 
clerks,  but  are  to  be  closely  kept,  if  taken  in  town,  by  the  Examiners 
at  their  office;  ifb}'  commissioners  in  the  country,  by  the  sworn  clerk 
to  whom  the  commission,  after  its  execution,  was  delivered,  until  pub- 
lication passes. 

We  have  seen  that  now,  under  the  Orders  of  May,  1845,  publication 

Is  to  pass  without  rule  or  order  on  the  expiration  of  two  months  after 

the  filing  of  the  replication,  unless  such  time  expires  in  the  long 

*946     vacation  or  is  enlarged  by  order.'     And  that  if  the  *  two  months 

after  the  filing  of  the  replication -expire  in  the  long  vacation,  pub- 

1  Re  Aston,  27  Beav.  474;  5  Jur.  N.  S.  Bland,  96.  By  Rule  69  of  the  Equitj'  Rules 
615;  4  De  G.  &  J.  320;  5  Jur.  N.  S.  779;  of  the  Supreme  Court  of  the  United  States, 
Marriott  v.  Anchor  Reversionary  Company  it  is  provided  that  "immediately  upon  the 
(Limited),  3  Giff.  304 ;  8  Jur.  N.  S.  51  As  return  of  the  commissions  and  depositions 
to  service,  where  the  witness  is  a  solicitor  containinsj  the  testimony,  into  the  Clerk's 
claiming  privilege  for  his  client,  see  ibid. ;  office,  publication  thereof  may  be  ordered  in 
ante,  p.  944.  For  form  of  notice,  see  Vol.  the  Clerk's  office  by  any  Judge  of  the  Court, 
III.  upon  due  notice  to  the  parties,  or  it  may  be 

2  Marriott  v.  Anchor  Reversionary  Com-  enlarged,  as. he  may  deem  reasonable  under 
panj'  (Limited),  ubi  sup.  all  the  circumstances.     But  by  consent  of  the 

8  Re  Aston,  ubi  sup.  parties,  publication  of  the  testimony  may  at 

*  15  &  16  Vic.  c.  86,  §  33;    and  see  Saw-  any  time  pass  in  the  Clerk's  office,  such  con- 

ver  V.  Birchmore,  3  M.  &  K.  572;  Langley  v.  sent  being  in  writing,  and  a  copy  thereof  en- 

ii"isher,  5  Beav.  443 ;  7  Jur.  164;   14  L.  J.  N.  tered  in  ttie  order  book,  or  indorsed  upon  the 

S.  Ch.  302,  L.  C.  deposition    or    testimony."     A    commission 

6  Wright  V.  Wilkin,  4  Jur.  N.  S.  527,  V.  mav  be  opened   bv  a  Judge  in   vacation  in 

C.  K. ;   Lee  ?>.  Hamuierton,  12  W.  R.  975,  V.  New  Jersey.     Den  v.  Wood,  5  Halst.  62.     It 

C.  K.:  [Re  Newgong  Tea  Company,  16  L.  T.  is  a  fatal  objection  to  a  deposition  taken  un- 

N.  S.  47.]  "  der  the   Judiciary  Act  of   1798,  c.  20,  §  30, 

6  Prac.  Reg.  353.  that  it  was  opened  out  of   Court.     Bcale  v. 

T  11th  Ord.  May,  1845.  In  Massachu-  Thompson,  8  Cranch,  70.  A  deposition 
getts,  the  opening  and  filing,  in  the  Clerk's  opened  by  mistake  out  of  Court,  may  be  re- 
office,  a  deposition  taken  in  a  suit  in  Chan-  ceived  and  tiled  in  Maine  on  affidavit  of  the 
cer\',  is  equivalent  to  a  publication  in  the  fact.  Law  v.  Law,  4  Greenl.  167.  In  Mas- 
English  practice.  A  particular  rule  for  pub-  sachusetts,  a  deposition  taken  under  a  com- 
licalion  is  not  necessary.  Charles  River  mission,  so  opened,  may  be  used  in  the  dis- 
Bridge  v.  Warren  Bridge.  7  Pick.  344.  In  cretion  of  the  Court,  notwithstandingthe  rule, 
Mar3'land,  there  is  no  publication  of  deposi-  that  ''all  depositions  shall  be  opened  and 
tions.  but  all  objections  are  open,  and  mav  filed  with  the  Clerk."  Burrell  v.  Andrews, 
be  taken  at  the   hearing.     Strike's   Case,  1  16  Pick.  551 ;  Goff  v.  Goff,  1  Pick.  475. 
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lication  is  to  pass  on  the  second  day  of  tlu;  ensuing  Michftelmas  Term, 
unless  tlie  time  is  enlarged  by  ordor.^  And  that,  "  if  the  time  ia 
enlarged  by  order,  publication  is  to  pass  without  rule  or  order,  on  the 
expiration  of  the  enlarged  time,  unless  the  enlarged  time  expires  in 
the  long  vacation,  in  which  case  publication  is  to  pass  without  rule  or 
order  on  the  second  day  of  the  ensuing  Michaelmas  Term,  unless  the 
time  is  further  enlarged  by  order."  ^ 

As  these  Orders  fix  precisely  the  time  at  which  i)ublication  is  in  all 
cases  hereafter  to  pass,  it  will  not  be  necessary  to  enter  at  length  into 
the  details  of  the  practice  by  Avhich  the  time  of  publication  has  hitherto 
been  determined. 

It  is  desirable,  however,  to  state  that  before  these  Orders  came  into 
operation  publication  passed  either  by  consent  or  rule. 

A  rule  to  pass  publication  was  in  the  nature  of  an  order  of  the  Court, 
directing  that  publication  should  pass  unless  cause  was  shown  by  the 
other  side.  Before  a  rule  to  pass  publication  could  be  entered,  it  was 
necessary,  in  most  cases,  that  there  should  have  been  a  previous  order 
or  rule,  called  a  rule  to  produce  witnesses.  This  rule,  which  was  in  fact, 
a  notice  given  by  one  side  to  the  other  to  proceed  with  the  examiuation 
of  his  witnesses,  was  sometimes  called  the  ordinary  rule. 

When  the  prescribed  period  from  the  date  of  the  rule  to  pass  pub- 
lication expired,  publication  passed  as  of  course,  unless  the  Examiner  or 
the  clerk  in  whose  custody  the  depositions  were,  had  been  served  with  an 
order  to  enlarge  publication  ;  or  unless  a  commission  had  l)een  issued 
at  the  instance  of  a  defendant,  under  the  provisions  of  the  17th  Order, 
for  the  examination  of  witnesses  in  the  country,  the  time  allowed  for 
the  return  of  which  had  not  expired,  in  which  case  publication  was 
directed  by  the  17th  Order,  to  stand  enlarged  until  the  commission  was 
returnable. 

The  recent  Orders  of  May,  1845,  do  not  appear  to  have  made  any 
alteration  in  the  practice  according  to  which  applications  of  this  kind 
are  hereafter  to  be  made  ;  but  care  must  be  taken  in  future  in  every 
case,  that  the  application  to  enlarge  publication  be  made  before 
the  expiration  of  two  months  from  the  filing  of  the  *  replication.'  *947 
If  this  period  has  expired,  it  would  appear,  from  the  old  i)rac- 
tice,  that  the  Master  has  no  longer  jurisdiction  to  allow  any  further  ex- 
amination of  witnesses,  as  any  subsequent  application,  although,  in 
form,  one  to  enlarge  publication,  is  in  effect  one  for  leave  to  examine 
witnesses  notwithstanding  ])ublicatioii  has  passed.^ 

1  119th  Ctri\    Miv   1845  crslev  v.  Lambert,  2  John.  Ch.  432:  ;?o»f.  p. 

2  111  h  Ord  May'  1845  Moody  ..  Payne,  948.  note.  It  is  not  of  course  to  onlnr^e  the 
o  T  I,      pv,    Ml  J-  -'      '       j.^|,^  ,^,     ,^^  publication,  and  it  will  In-  r.-fuscd 

'  '?'to  enlaSe  publication  is  to  stay  orpo.t-      .here  '|\-'V:f,:,?";'\T;;'\'-h'";X)  ' 

pone  the  rule'for  passing  publication   and  a      f.  V'''   :;"-^'"  'J' .»^. ;';''•  '^\^\   c.    476. 

ferent  from  a  motion   to  examine  witiies^^es       4  lieav.  lib. 
after  publication  has  actually  passed.    Ham- 
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It  has  before  been  stated,  that  the  Master  has  no  jurisdiction  to  allow 
of  the  further  examination  of  witnesses  after  the  period  has  arrived  at 
which  publication,  according  to  the  general  Order,  passes.^ 

The  Orders  of  May,  1845,  have  now,  as  we  have  seen,  changed  the 
manner  in  which  publication  passes,  and  it  remains  to  be  seen  whether 
hereafter  any  terms  or  conditions  will  be  annexed  to  the  order  to 
enlarge  publication. 

Hitherto  in  most  cases  publication  would  have  been  enlarged,  and  a 
party  have  had  an  opportunity  given  him  of  examining  witnesses,  even 
though  publication  had  been  enlarged  by  a  precedent  -order,  if  any 
ground  for  doing  it  was  shown  and  verified  by  affidavit ;  *  as  where  wit- 
nesses resided  in  parts  of  the  kingdom  at  any  distance  from  each  other, 
or  where  the  party  applying  had  not  been  able  to  examine  all  his  wit- 
nesses under  a  joint  commission,  executed  in  the  cause,  b}'  reason  of 
some  of  the  witnesses  residing  at  a  great  distance  from  the  part}',  and 
others  at  a  great  distance  from  the  place  of  executing  the  commission ; 
or  where  witnesses  have  refused  or  neglected  to  attend  before  the  com- 
missioners ;  or  b}'  any  accident  have  not  been  examined  at  the  execu- 
tion of  the  commission.^  In  Barnes  v.  Abram^^  publication,  though 
often  enlarged  before,  was  enlarged  again  in  order  to  enable  the  defend- 
ant in  a  tithe  cause  to  search  for  records  in  the  Vatican  upon  affidavit 
as  to  the  probability  of  success  there. 

Under  the  practice  before  the  Orders  of  1845  came  into  operation, 
when  an}'  of  the  parties  were  desirous  of  obtaining  a  commission  re- 
turnable at  a  period  subsequent  to  that  at  which  publication  would  have 
passed,  the  proper  course  seems  to  have  been  first  to  apply  to 
*948  the  Master  to  enlarge  publication,  and  then  *  an  order  might 
have  been  obtained  from  the  Court  for  the  commission.'  The 
same  practice  appears  to  continue,  except  that  now  the  Master  has 
jurisdiction  to  hear  applications  for  additional  commissions,  and  to 
determine  questions  relating  thereto. 

Where  a  cross-bill  has  been  filed  before  the  original  suit  has  been 
proceeded  in,  and  the  defendant  to  the  cross-suit  (who  is  the  plaintiff  in 
the  original  suit)  has  not  put  in  an  answer  to  the  cross-bill,  the  plaintiff 
in  the  cross-suit  may  have  publication  enlarged  in  the  original  suit  till 
a  fortnight  after  tlie  answer  to  the  cross-bill  shall  have  come  in,  as  the 
discovery  afforded  by  such  answer  may  be  of  service  to  him  in  framing 
his  interrogatories.^  But  we  have  before  seen,  that  if  publication,  has 
been  allowed  to  pass  in  the  original  suit,  witnesses  can  no  longer  be 

3  In  New  Jevspy.  if  either  part}'  cannot  by   the   Chancellor   or   Master  on   sufficient 

complete  liis  testimony  within  the  prescribed  cause  shown.     Chancery  Rules,  Rule  2,  §  4.] 
period,  his  time  maybe  enlarj^ed  upon  mo-  ■*  Hinde,  383;  Moody  r.  Learning,  1  Mad. 

tion,  on  notice  served  before  the  expiration  85. 
of  said  time,  for  reasons  verified  by  proof  satis-  6  Hinde,  383. 

factory  to  the  Chancellor.     The'time  limited  6  3  Mad.  103. 

for  taiiinj^  testimonj'  shall  not  be  extended,  l  Jlaund  v.  Allies,  4  M.  &  C.  503. 

except  by  written  consent,  or  by  order  of  the  2  Creswick  v.  Creswick,  1  Atk.  291;   see 

Court,  made  upon  notice.     Rules  85,  8G.  also  Rarakissenseat  v.  Barker,  1  Atk.  19. 

[In  Tennessee,  the  time  may  be  enlarged 
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examined  in  the  cross-cause  concerning  matters  in  issue  in  the  orij^inal 
one.^ 

It  seems,  however,  tliat  after  proceedings  have  been  Uikon  in  the 
original  cause,  publication  can  only  be  enlarged  where  the  (Icriiidunt  in 
the  cross-cause  is  in  contempt,  unless  a  speeiul  case  is  made.  In  (A>ok 
V.  Broomhend*  where  the  cross-bill  was  not  fih-d  till  afler  a  rule  to  piuis 
publication  had  been  entered  in  llie  original  suit,  and  the  defendant  in 
the  cross-suit  was  not  in  contempt,  a  motion  by  the  plainlilf  in  the 
cross-suit  to  enlarge  publication,  which  was  not  founded  upon  any 
special  grounds,  was  refused  with  costs. ^ 

It  may  be  mentioned  here,  tliat  the  Court  of  Exchequer  has  deter- 
mined, that  an  order  to  enlarge  publication  till  the  coming-in  of  the 
answer  in  a  cross-cause,  shall  not  be  granted,  unless  upon  aUidavit  of 
the  truth  of  the  facts  stated  in  the  cross-bill,  and  that  the  answer  may 
furnish  a  good  defence  to  the  original  bill.®  It  is  not  necessary,  how- 
ever, that  such  affidavit  should  be  made  by  the  party  himself,  but  if 
made  by  his  solicitor,  it  will  l)e  sufficient.'' 

Sometimes,  when,  by  accident  or  surprise,  publication  passes  before 
a  party  has  examined  his  witnesses,  and  there  has  been  no  blam- 
able  negligence,  publication  will  be  enlarged  ^  even  after  the 
*  depositions  have  been  delivered  out,  upon  affidavit  that  they  *^id 
have  not  been  read.  Such  an  order,  however,  cannot  be  made  * 
except  upon  application  to  the  Court  itself,-  nor  unless  some  cause  is 
shown  why  the  witness  was  not  examined  before.  And  it  is  a  rule  of 
the  Court,  that  the  party,  as  well  as  his  solicitor,  must  make  oath  that 
they  have  never  seen,  read,  nor  been  informed  of  the  contents  of  the 
depositions  taken  in  the  cause,  nor  will  they,  «&;c.,  till  publieation  is 
duly  passed.^ 

An  instance  is  mentioned   in  the  books,  having  occurred  in  Lord 

8  Pascal!  v.  Scott,  1  Ph.  110.  been  cross-examined  by  the  opposite  party, 

4  16  Ves.  133.  and  no  actual  abuse  appearing;  Ijiit  such  p^ac- 

5  See  Underhill  v.  Van  Cortlandt,  1  John.  tice  is  irrefjiilar.  UiKh'rhill  v.  Van  Cortlandt, 
Ch.  500;  Governeiir  v.  Elmondorf,  4  John.  2  John.  (Jh.  339.  The  Court,  l)y  extreme 
Ch.  357;  Fields.  Schieffelin.  7  John.  Ch.  250.  ripor,  endeavors  to  guard  against  Ihe  abuse 

6  Edwards  v.  Morgan,  H  Pri.  939.  of  introducing  testimony  to  meet  tliat  which 
T  Lowe  i;.  Firkins,  M'Lel.  10;    13  Pri.  21,       has  been  produced:    and  acconlingly  it  has 

S.  C.  been  held,  that  if, after  publication  lias  passed, 

8  The  time  for  publication  will  be  enlarged,  the  substance  of  tlie  testinionv  taken  on  a 

or  more  properly,  the  time  for  taking  testi-  material  point,  upon  which  furtlier  testimony 

mony    will    be    enlarged,    after    publication  is  sought,  has  been  disdosetl  to  the  party  ap- 

passed,  though  not  in  fact  made  according  to  plying,    it   is  too   late  to  move   to  open   or 

the  rules  of  the  Court,  provided  some  good  enlarge    the    rule   on   alfidavif.      Moody   r. 

cause  is  shown  therefor  upon  affidavit,  as'sur-  Payne,  3  John.  Ch.  2114.     See  this  subject  dis- 

prise,  accident,  or  other  circumstances,  which  cussed  in  Wood  f.  Mann,  2  Sumner,  310. 
repel  the  presumption  of  laches.     The  affida-  ^  1  Ilarr.  (ed.  Newl.)28'.) 

vit  is  indispensable  except  in  cases  of  fraud  2  Anon.,  5  IJeav.  92;   Maund  r.  Allies,  4 

practised  bv  the  other  partv.     Wood  v.  Mann,  M.  &  ('.  50.3. 

2  Sumner,  316.     In  Hamerslev  ».'.  Lambert,  2  »  Ibi'l. ;  but  see  Lawrcll  v.  Titchborne,  2 

John.  Ch.  4-32,  it  was  held,  that  after  publica-  Cox,  289 ;  Hamcrsley  v.  Lambert.  2  John.  Ch. 

tion   witnesses   cannot   be   examined   unles.s  432.     In    this   last  ca.se   the  Chiincellnr   re- 

under  very  special  circum.stances.     See  also  marks,  that  "such  an  oath  ought  not  to  be 

Hamersley  v.  Prnwn,  2  John.  Ch.  428.     The  much  encouraged.     It  is  partly  i.Mmissorv, 

deposition  of  a  witness,  whose  examination  it  may  be  difficult  to  be  strictly  kept,  and  is 

W.1S   not   closed  until  after  publication   had  of  dangerous  and  suspicious  tendency,"   p. 

passed,  was  allowed  to  be  read;    he  having  433. 
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Somers's  time,  in  which  the  Court  granted  an  order  to  enlarge  publica- 
tion after  it  had  actually'  passed,  although  the  rule  of  the  Court  above 
stated  could  not  be  complied  with  ;  but  in  that  case  the  solicitor  on  the 
other  side,  being  an  artful  man,  having  procured  copies  of  his  client's 
depositions,  immediately  went  with  them  to  the  adverse  solicitor,  and 
showed  him  the  depositions,  and  read  them  over  to  him  ;  the  solicitor, 
being  ignorant  of  the  rule,  told  him  he  must,  notwithstanding,  have  an 
opportunity  of  examining  his  witnesses,  and  soon  after  took  his  wit- 
nesses to  the  Examiner's  office,  where  he  was  told  the3'  could  not  be 
examined,  because  publication  was  passed  and  the  depositions  delivered 
out.  The  solicitor,  surprised  at  this,  went  to  his  clerk  in  Court  to 
know  what  he  was  to  do,  and  told  him  the  whole  story,  which  being 
laid  before  the  Court,  it  enlarged  publication,  and  gave  the  party  an 
opportunity  to  examine  his  witnesses,  and  the  adverse  party  narrowly 
escaped  commitment  for  his  misconduct.* 

Where  a  defendant  obtained  an  order  to  enlarge  publication  upon  an 
allegation  that  it  had  not  passed,  which  was  untrue,  the  order  was  held 
to  be  informal,  and  an  application,  upon  the  usual  affidavit,  that  publi- 
cation might  be  again  enlarged,  or  the  evidence  taken  under  the  infor- 
mal order,  read  at  the  hearing  of  the  cause,  was  dismissed  with  costs. ^ 

It  seems  that  the  Court  will  not  onl}'  enlarge  pubUcation,  upon  the 
proper  affidavits,  after  publication  has  actuall}-  passed,  but  it  will,  if  a 
proper  case  is  made,  even  grant  a  second  commission  to  examine 
*950  witnesses,  upon  being  satisfied,  by  affidavit,  that  the  *  party  ap- 
plying, and  his  solicitor,  are  ignorant  of  the  contents  of  the 
depositions.^ 

The  order  for  enlarging  publication  ^  is  signed  and  entered  by  the 
Master,  and  a  copy  of  it  must  then  be  served,  not  onlj-  upon  the  other 
side,  but  upon  the  Examiner  who  took  the  depositions,  and  the  Clerk 
of  Records  and  Writs  in  whose  custody  the  depositions,  if  taken  by 
commission,  are,  on  or  before  the  day  on  which  pubUcation  actually 
passes.^ 

This  is  necessary",  as  well  to  authorize  the  giving  out  copies  of  the 
depositions,  and  to  preclude  further  examination  after  the  period  to 
which  publication  has  been  enlarged,  as  to  authorize  the  examination 
of  further  witnesses.'* 

It  is  a  fixed  rule  of  the  Court,  that  if  one  of  the  parties,  after  publica- 
tion has  passed,  obtains  an  order  to  enlarge  publication,  upon  the  usual 
affidavit,  the  other  party  may  not  only  cross-examine,  but  ma}^  examine 
at  large,  even  though  he  has  seen  and  read  the  former  depositions.® 

Where  a  cause  has  been  set  down  for  hearing,  and  publication  is  en- 

4  1  Harr.  (ed.  Newl.)  289.  2  24th  Ord.  1833. 

6  Conethard  v.  Hasted,  3  Mad.  429.  8  Hinde,  3bl. 

1  Turbot  V.  ,    8  Ves.   315;    see  also  4  y^j,/. 

Dingle  v.  Rowe,  Wiglitw.  99:   Cutler  v.  Cre-  6  Anon.,  1  Yarn.  253. 
mer,  0  M  id.  254;   but  see  Mineve  v.  Rowe,  1 
Dick.  18 

908 


SUITRESSION  OF  DF-POSITIONS. 


•951 


largcd  be^'ond  the  day  on  which  the  same  is  sot  down  to  be  h«':ird,  the 
proper  course,  if  the  cause  is  likel}-  to  come  on  hofon"  the  dcposiiioiiH 
are  ready,  is  to  apply  to  the  Court  for  an  order  to  adjourn  the  hraring 
for  a  certain  time.  An  application  for  this  purpose  must  Im;  injuli-  to 
the  Court''  upon  motion,  of  which  notice  has  Ix'on  duly  8crv«'<l,  und  the 
order  made  thereon  should  be  served,  in  the  usual  manner,  upon  the 
adverse  solicitor,  before  the  day  on  which  the  cause  is  to  Ik-  hi-iird, 
otherwise  the  cause,  when  called  on,  will  be  struck  out  of  tlie  paper.' 

Publication  being  passed,  the  Examiner  or  Clerk  of  Uccords  and 
Writs,  in  whose  custody  the  depositions  are,  is  at  liberty  to  permit 
them  to  be  examined,  and  to  deliver  copies  of  them  to  the  parties. 

When  an  office  copy  of  the  depositions  taken  on  behalf  of  an  adverse 
party  is  delivered  out,  a  copy  of  the  interrogatories  whereon  such 
depositions  were  taken  is  always  annexed.* 


Section  XVII.  —  Suppression  of  Depositions. 

The    ground    upon   which   the   Court    suppressed    depositions    has 
been  either  that  the  interrogatories  upon  which  they  were  Uiken  were 
leading ;  or  that  the  interrogatories  and  the  depositions  taken 
*upon  them,  or  the  depositions  alone,  were  scandalous;  or  else     •'J.'il 
that  some  irregularity  has  occurred  in  relation  to  them.^     A  dcp- 


6  1  Smith's  Ch.  Pr.  388. 
^  -Hinde,  385,  386. 

8  Hinde,  395.  [If  the  party  taking  and 
filing  a  deposition  does  not,  before  trial,  ob- 
tain leave  to  withdraw  it,  and  fails  to  read  it 
on  the  trial,  the  opposite  party  may  introduce 
it.  Adams  v.  Russell,  85  111.  284  ;  Brandon  v. 
Mullenix,  11  Heisk.  446.] 

1  In  such  cases  the  depositions  are  sup- 
pressed prior  to  the  hearing,  and  the  witness 
will  be  permitted  to  be  re-examined.  Brown 
V  Bulklev,  1  M'Carter,  21)4,  307,  308;  Van 
Namee  v'.  Groot,  40  Vt.  74,  80;  Underbill  v. 
Van  Cortlandt,  2  John.  Ch.  345;  Stubbs  v. 
Burwell,  2  Hen.  &  M.  536;  Pillow  v.  Shan- 
non, 3  Yerger,  508;  Ringgold  v.  .Jones,  1 
Bland  90;  Perine  v.  Swaine,  2  .John.  Ch. 
475;  Hemphill  v.  Miller,  16  Ark.  271.  It  is 
a  fatal  defect,  if  the  general  interrogatory, 
''Do  you  know  any  thing  further,'  &c., 
does  not  appear  to  be  answered.  Richarilson 
V.  Golden,  3  Wash.  C  C.  109;  ante,  p.  924, 
note.  So  if  the  deposition  is  taken  before 
persons  not  named  in  the  commission.  Banert 
V.  Dav,  3  Wash.  C  C.  243.  So  if  all  proper 
interrogatories  do  not  appear  to  have  been 
answered,  on  each  side,  substantiallv.  Bell 
V.  Davidson,  ib.  328;  Nelson  v.  United  States, 
1  Peters  C.  C  235.  A  deposition  was  re- 
jected because  a  witness  refused  to  answer  a 
proper  question  ;  also  because  it  was  in  the 
handwriting  of  the  plaintiff's  attornev. 
Mosely  V.  Moselv,  Cam.  lV  Nor.  522.  [in 
Fulton  V.  Goldeii,"l  Stew.  Eq.  37,  a  deposition 
of  the  defendant,  Uken  by  the  plaintiff,  was 


suppressed  on  motion  of  the  latter,  for  the  re- 
fusal of  the  witness  to  answer  proper  qties'.ion*, 
and  to  produce  papers  and  hooks,  and  for  the 
introduction  of  matter  in  his  favor  nd  rc- 
spon.sive,  and  for  scandal.]  I)epo«ition» 
taken  without  notice  will  be  rejected.  Ilonoro 
V.  Colmesnil,  1  J.  J.  Mar>h.  525.  [And 
notice  cannot  be  supplied  by  the  i-oinnii»- 
sioner's  adjournment  to  a  diiv  (ixed.  Parker 
V.  Haves.  8  C  K.  (irecn,  186.]  .So  a  de(x)Mtion 
taken'  after  argument  of  the  cause,  without 
special  order,  will  be  suppressed.  Panger- 
field  V.  Claiborne,  4  Hen.  &  .M.  397.  Evidence 
of  a  fact  not  in  issue,  may,  upon  motion, 
before  the  hearing,  be  sup[)ressed,  or  it  may 
be  rejected  at  the  hearing.  Trumbull  r 
Gibbons,  Halst.  Dig.  174;  sec  Buiman  r. 
Ritchie,  6  Paige,  3!i0.  Acconling  to  the 
practice  pursued  in  New  Y<iik  by  Chaucellor 
Kent,  motions  to  supnri'ss  dei>o-ilion»,  al- 
though permitted  to  be  made  hef"ro  the 
hearing,  usuallv  resulle-l,  unless  the  )x>int  wasi 
verv  clear,  in"  p«-rmitting  the  cvideucc  to 
stand  >le  bme  f.w,  and  reserving  the  quejilion. 

1  Iloff.  Ch.  Pr.  4'.t5.  It  is  not  in  ncconlance 
with  the  practice  of  the  Curt  t.>  Mipprrw 
te'<timonv  as  incompetent,  belon-  the  h.-nring  : 
^Villiamson  r.  More,  1  Barb.  S.  C.  'i2:»: 
Brown  V.  Bulkier,  1  M'Carter.  30,;  (nor 
for  impertinence:  Pyncent  r.  Pvnceiit.  3 
Atk.  557;  White  r.  Fusscll.  19  ><•<..  ILl; 
Osmond  r.  Tindall,  .lac.  G25:  Jonc«r-  ^,1*";"""' 

2  Tenn.  Ch.  776;  Williams  r.  \  rcelanil.  3 
Stew.  Eq.  576.]  "The  qucMion.  whclhrr 
the  deposition  shall  be  suppreMcd,'    it  wa* 
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ositioii  ma}"  also  be  suppressed,  because  a  witness  has  disclosed  some 
matter  which  has  come  to  his  knowledge  as  solicitor  or  attornc}'  for  the 
party  applying. ^ 

Tlie  objection  that  the  interrogatories  are  leading  can  scarcel}-  now  be 
taken,  as  the  Examiner  himself  either  puts  the  questions,  or  controls 
those  b}'  whom  the  witnesses  are  examined. 

Formerl}',  when  any  valid  objection  could  be  taken  to  the  deposi- 
tions, it  was  the  practice  to  move  for  a  reference  to  the  Master,  and 
ujion  his  report  to  move  to  suppress  the  depositions.  Now  that  the 
]\I aster's  office  is  abolished,  the  proper  course  would  be  to  move  the 
Court  at  once,  if  any  objection  could  be  taken,  for  an  order  to  suppress 
the  depositions. 


*952  *  Section  XVIII.  —  Re-examination  of  Witnesses. 

The  Court  is  always  desirous  that  the  examination  of  witnesses 
should  be  completed,  as  much  as  possible,  uno  actu^  and  that,  when- 
ever it  can  be  accomplished,  no  opportunity  should  be  afforded,  after 
a  witness  has  once  signed  his  deposition,^  and  "  turned  his  back  upon 
the  Examiner,"  -  of  tampering  with  him,  and  inducing  him  to  retract 
or  contradict  or  explain  away  what  he  has  stated  in  his  first  examina- 
tion upon  a  second ;  but,  notwithstanding  this  unwillingness  to  allow  a 
second  examination  of  the  same  witness,  there  are  cases  in  which,  if 
justice  requires  that  a  second  examination  of  the  same  witnesses  should 
take  place,  an  order  will  be  made  to  permit  it.^ 

remarked  by  the  Chancellor,  in  Underbill  ».  hibited    articles    to    discredit    the    witness. 

Van  Cortlandt,  2  John.  Ch.  345.  "is  a  matter  Malone  v.  Morris,  2  Moll.  324.     [A  motion  to 

of    discretion;    and     in    Hammond's    Case,  suppress  depositions  for  irreffuiaritv  in   the 

Dickens,  50.  and  in  Debrox's  Case,  cited  in  1  notarial  certificate  comes  too  late  after  they 

P.   Wins.   414,   the  deposition  of   a   witness  have  been  on  tile  for  three  years.     Barik  of 

examined  after  publication  was  admitted  in  Danville    v.   Travers,   4  Biss.   507.     And  see 

the  one  case,  because  the  opposite  party  had  Tadrowe  v.  Esher,  56  Ind.  443.] 
cross-examined;    and  in  the   other,  because  ^  Sandford  v.  Remington,  2  Ves.  J.  189; 

the   testimony   would   otherwise   have   been  Bernard   c.  Papineau,  3  De  G.  &  Sm.  498; 

lost  for  ever."      \  deposition  havinj?  been  Attorney- General  v.   Dew,   3  De  G.   &   Sm. 

taken  after  a  cause  was  set  down  for  hearing  493. 
in  the  Superior  Court  of  Chancery,  and  no  1  Beames's  Ord.  74. 

objection   having  been   made  in  that  Court,  2  Lord  Abergavenny  v.    Powell,    1    Mer. 

the  Court  of  Appeals  will  presume  that  good  130. 

cause  was  shown  for  admitting  it.     Stubbs  v.  3  The   re-examination    of    a    witness    in 

Burwell,  2  Hen.  &]\I.  536;  Pillow  r.  Shannon,  Chancery   rests    in    discretion,    and   though 

3  Yjrger,  508.  Exceptions  to  the  reading  granted  under  peculiar  circumstances,  is 
ot  depositions  takpn  by  \irtue  of  commissions,  against  the  ordinary  practice  of  that  ('ourt. 
issued  after  the  caus.;  for  which  they  may  be  Beach  r.  Fulton  Bank,  3  Wend.  573;  Phillips 
requited  is  set  down  for  hearing,  ma}'  be  i'.  Thompson,  1  John.  Ch.  140.  A  witness, 
made  at  any  time  before  the  cause  is  gone  examined  while  incompetent  by  reason  of 
into,  when  called;  after  which  such  excep-  interest,  may  be  re-examined  after  his  compe- 
tions  would  come  too  late.     Foster  v.  Sutton,  tency  is  restored.     Haddix  v.  Haddix,  5  Litt. 

4  Hen.  &  M.  401;  see  further  as  to  irregu-  202.  But  a  party  will  not  be  allowed  to  re- 
larities  in  taking.  &c.,  depositions,  and  when  examine  a  witness  whose  memory  has  been 
they  will  or  will  not  cause  their  rejection,  refreshed  since  his  examination  closed,  ex- 
(ireslev  Fq.  Ev.  147-154;  Cravens  t).  Harrison,  cept  as  to  documentarv  evidence.  Noel  v. 
3  Litt.' 92;  Clarke  v.  Tinsley,  4  Rand.  250.  Fitzgerald,  1  Hogan,  135;  see  Byrne  v.  Frese, 
A  party  is  too  late  to  move  to  suppress  a  1  Moll.  396.  Nor  can  a  witness,  after  a  hear- 
depositiou   for  irregularity  after  h.iving  ex-  ing  and  final  decree  in  a  cause,  be  re-exam- 
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Thus,  where  the  whole  depositions  of  the  witnesses  in  a  eause  arc  sup- 
pressed, on  account  of  some  irrcguhiiity  in  the  conchict  of  the  cause,  or 
in  the  examination  of  the  witnesses,  the  Court  will,  when  it  is  saliKlled 
that  the  irregularity  has  been  accidental  and  unintentional,  direct  the 
witnesses  to  be  re-examined  and  cross-examined  upon  tlu-  original 
interrogatories.* 

The  cases,  however,  in  which  the  Court  will  permit  the  r(!-examina- 
tion  of  the  same  witnesses  after  publication,  are  not  confined  to  those 
in  which  the  original  depositions  have  been  suppressed  for  irregularity  ; 
it  has,  as  we  have  seen,  permitted  it  to  be  done  in  a  special  case,  whero 
the  depositions  had  been  suppressed,  because  the  interrogatories  upon 
which  the}'  were  taken  were  leading.^ 

But,  even  where  the  original  depositions  have  not  been  suppressed, 
the  Court  has  frequently  made  an  order,  after  publication,  for  the 
re-examination  of  witnesses,  for  the  purpose  of  proving  *  some  •953 
fact  which  has  been  omitted  to  be  proved  upon  the  original 
deposition.  This  is  frequently  done  upon  inquiries  in  the  Master's 
office,  under  decrees  ;  ^  and  even  before  the  cause  has  been  heartl,  the 
Court  will  entertain  applications  for  the  purpose  of  allowing  fresh  inter- 
rogatories to  be  administered  to  witnesses  who  have  been  already  ex- 
amined in  the  cause. ^ 

In  a  case  before  Lord  Erskine,'  an  order  was  made,  on  the  ap- 
plication of  the  witness  himself,  after  publication,  for  his  re-examin- 
ation as  to  a  point,  upon  which  it  appeared,  by  his  afliilavit,  he 
had  made  a  mistake.  The  order,  however,  was  confined  to  permit 
his  re-examination  as  to  that  particular  point  only,  and  it  directed 
that   the  other  side   should  have   an   opportunity  of  cross-examining 

him. 

It  is  to  be  remarked,  that  the  Court  will  not  only  entertain  an  appli- 
cation for  this  purpose,  after  publication  has  taken  place  in  the  cause, 
but  will  even  at  the  hearing,  where  the  defect  in  the  evidence  of  a  i)ar- 
ticular  witness  has  not  been  discovered  before,  permit  the  cause  to  stand 
over,  to  enable  the  party  to  make  an  application  to  the  Court  for  per- 
mission to  re-examine  the  witness.* 

Sometimes,  in  cases  of  this  nature,  the  Court,  instead  of  having  the 

ined  to  explain  or  correct  his  testimony  taken  Chameau   v.   Ri'ey,  J  K-'n;;-  ^.19:   ^'fjj  J; 

on  his  examination  in  ciiief,  and  read  at  the  Lnulsey,  lo   Yes.  .J80,   Attorntv -general   v. 

lipiriiK--    nnless  under  very  special  circum-  Nethercote,  9  bim.  Jll.  . 

neaiins,,   uniess   uimci      c  .,      ,  6  t^ec  Snence  r.  A   on,  Prec.  in  Than.  493; 

ISS  :Sil  nr'o>,:'3;';  k;,;: .:  .  f.~?./a(..  2,.;  ,„.ra  a™,,,,,,  ..  .■!.,, 

A,,,„,.  1  i6    G2,  Ne»„,a„  ..  K.„,UI1,2A.      A,,..,^    »;  H  .,de,  .*  ^^.  .^    ^^^^^^,^ 

K.  iMarsh.  236.                                         .       .  a-      << 

i  i-vpsii  interroffatories and re-examination  omce.             .„.     ■          ■,       no-    t...m,«,  « 

have  bet  permuted  after  publication,  .here  ;=  Cox  r.  AH.n.han,   Jnc        -     T  ,n,^r  . 

depositions  have  been  suppressed   from  the  Trehiw  e.>     '  J^  '■>/'^f  j,;,^  ^'.^     '      343  ; 

inteno'vatories  beintr  leadini;,  or  for  irresu-  Moll,   -'i^l' =  .V'"^  c-   '   T'o     *  """^'          ' 

huU;   or  Xre  it  has  been  cliscovered  that  a  Bridge  ..Br,<U|e^  ^5''i^e;  l^O. 

proper  release  Ja^  '-t  ^een  ^^^;^^  ^^^  I  ^  J;:  AMm/.u^n.  Ju.    337. 

witness  competent.     Woou  v.  i>i<uin,  .:  ou  "  ^                   o 
ner,  316;  see  Healey  v.  Jagger,  3  bmi.  4J4; 
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witness  re-examined,  will,  if  the  mistake  involves  only  a  verbal  altera- 
tion, permit  the  original  deposition  to  be  amended.^ 

But  before  the  Court  makes  an  order,  either  for  the  re-examination 
of  a  witness,  or  for  amending  a  deposition  after  publication,  it  will  ex- 
amine very  strictly  into  the  circumstances  of  the  case  ;  and  if,  upon 
such  examination,  it  is  not  satisfied  that  the  error  has  been  wholly  acci- 
dental, or  the  effect  of  mistake  or  omission  either  on  the  part  of  the 
witness  or  of  the  Examiner,  it  will  refuse  the  application.^  And,  in 
general,  before  making  an  order  for  the  amending  of  the  deposition,  it 
will,  unless  the  case  is  very  clear,  examine  both  the  witness  and  the 
Examiner.'^ 

In  all  the  cases  where  a  correction  has  been  permitted  in  the  deposi- 
tion itself,  a  direction  that  the  witness  should  re-swear  his  depositions 
after  the  alteration,  has  formed  part  of  the  order. 

It  was  stated  by  Lord  Hardwicke,  in  Bishop  v.  Church ^^  that  the 

Court  had  sometimes  directed  a  witness  to  attend  personally  when 

it  had  a  doubt ;    but  in  that  case  the  witness,  having  spoken 

*954     *  so  generally  in  his  depositions  as  to  leave  a  doubt  in  his  mind 

upon  a  particular  point,  he  refused  to  proceed  in  the  cause  till 

the  witness  had  been  examined  upon  interrogatories  before  the  Master. 

An  order  to  re-examine  a  witness,  for  the  purpose  of  suppling  a 
defect  in  his  former  examination,  will  not,  in  general,  be  made  before 
publication  has  passed  in  the  cause  ;  the  reason  of  which  is  the  difficulty 
the  Court,  without  seeing  the  depositions,  would  have  in  coming  to  a 
correct  conclusion  as  to  the  propriety  of  granting  or  refusing  the  ap- 
plication.^ 

The  reader  is  reminded  here,  that  where  the  examination  of  a  witness 
is  before  an  Examiner,  either  party  may,  up  to  the  period  of  publica- 
tion, exhibit  new  interrogatories  for  the  further  examination  of  the  same 
or  of  other  witnesses  there,  without  an  order  to  warrant  it ;  but  that 
when  a  commission  is  taken  out,  the  practice  has  hitherto  been  differ- 
ent.2  It  is,  however,  to  be  here  observed,  that  the  power  of  exhibiting 
additional  interrogatories  for  the  further  examination  of  a  witness  al- 
ready examined  before  the  Examiner  is  confined  to  the  period  of  a  wit- 
ness being  under  examination.  If  the  examination  of  the  witness  has 
been  closed,  and  he  has  perfected  and  signed  his  deposition  (although 
he  may  be  permitted  to  perfect  his  deposition  in  some  circumstances  of 
time  or  the  like,  or  by  correcting  a  sum  upon  view  of  any  deed,  book, 

5  Rowley  V.  Ridley,  1  Cox.  281;  2  Dick.  Darling  v.  Staniford,  1  Dick.  358;  Penderel 
687,  S.  C;    Griells  v.   Gansell,  2  P.  Wm.s.       i;.  Penderel,  Kel.  25. 

646.     After  publication  passed  and  tiie  cause  »  2  Ves.  S.  100. 

set  down  for  hearing,  the  deposition  of  a  wit-  i  Lord   Abera^avenny   v.  Powell,  1    Mer. 

ness  was  allowed  to  be  amended  on  examina-  1-31 ;    Batt  r.  Birch,    5'^  Mad.    66  ;    Asbee  v. 

tion   of  the  witness  by  the  Court,  he  being  Shiplev,  ib.  467;  Randall  v.  Richford,  1  Cha. 

aged  and  very  deaf,  and  a  mistake  made  in  Ca.  2.3";  but  see  Kirk  v.  Kirk,  1-3   Ves.  280; 

taking  down  his  testimony  by  the  Examiner.  Stannev  v.  Walmslev,  1  M.  &  C.  361. 
Denton  v.  Jackson,  1  John.  Ch.  526.  2  Ante,  pp.  924,  925;  see  also  Andrews  v. 

6  Ingram  v.  Mitchell,  5  Ves.  299.  Brown,  1  Eq.  Ca.  Ab.  929. 
''  Ibid. ;  Griells  v.  Gansell,  2  P.  Wms.  646 ; 
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or  writing,  to  be  shown  to  the  Examiner),'  he  ciiiinot  lie  ngiiin  exjirn- 
ined  on  behalf  of  the  party  prochu-uig  him  without  an  order  of  the  Court ; 
and  it  seems  that  such  order  cannot  be  obtained,  unless  upon  alllduvit 
that  the  witness,  if  he  has  been  cross-examined,  has  not  eonnnunieated 
the  effect  of  his  cross-examination  to  the  i)arty  examining  in  chief.* 
Nor  will  such  an  order  be  made,  at  least  before  publication,  f<jr  the 
purpose  of  permitting  a  witness  to  alter  or  explain  wiiat  he  has  KbiU-d 
upon  his  first  examination,  although  he  may  be  x'e-examined  as  to  iliT- 
ferent  matter.^ 

But  although  a  witness,  after  he  has  closed  his  examination,  cariuot 
be  re-examined,  on  behalf  of  the  party  producing  liim,  without  an  order, 
he  may,  if  he  has  been  examined  before  the  Examiner,  be  examined 
again  by  the  adverse  party  without  an  order/  He  is,  in  fact,  in  such 
case,  a  new  witness  for  the  other  party  proposing  to  re-examine  him, 
and  may  not  only  be  examined  by  such  party,  but  may  be  cross-exam- 
ined by  the  party  originally  producing  him.  The  same  rule  will  also 
apply  to  examinations  under  a  commission,  where  a  witness  who 
has  been  examined  by  one  party  may  afterwards  *  be  examined  *d!)5 
by  the  other  party,  in  chief,  as  his  witness,  without  an  order, 
provided  such  examination  be  upon  interrogatories  which  have  been 
produced  before  the  commissioners  were  sworn.  When  it  is  necessary 
to  examine  him  upon  fresh  interrogatories,  an  order  to  that  effect  must, 
as  we  have  seen,  be  first  obtained.^  Thus,  where  a  motion  was  made 
on  the  part  of  the  defendant,  that  he  might  be  at  liberty  to  exhibit  fresh 
interrogatories  for  the  examination  of  the  plaintiff's  witnesses  in  the 
suit,  on  the  ground  that,  after  the  witnesses  had  been  examined,  it  waa 
discovered  that  they  were  interested,  Sir  Thomas  Pluraer  V.  C.  made 
the  order,^  w.hich  was  afterwards  confirmed  on  appeal.' 

It  is  to  be  observed,  also,  that  in  the  above  case,  a  new  commission 
was  necessary  for  the  purpose  of  taking  the  examination  of  the  witnesses 
to  the  interrogatory.  But  even  if  no  new  cominission  had  been  required, 
it  would  have  been  necessary  to  have  obtained  an  order  for  the  exhibi- 
tion of  the  inten-ogatory  before  the  Examiner ;  for,  as  we  have  seen 
before,  the  rule  of  the  Court  is,  that  if  a  witness  has  been  examined  by 
commissioners  in  the  country,  he  cannot  be  examined  again  before  the 
Examiner,  without  a  special  order.* 

It  is  to  be  mentioned  here,  that  where  the  Court  makes  an  order  for 
permitting  the  re-examination  of  witnesses,  it  is  always  coupleil  with  a 
direction  that  the  other  side  shall  have  liberty  to  cross-exannne  them, 
and  that  the  proceedings  upon  such  re-examination  are  subject  to  the 
same  rules  as  those  upon  ordinary  examination.     In  Jindge  v.  Bndge, 

8  Ante,  p.  929.  '  'if  ^''^O-.f "'  "'"^  *"'  ^''"''  "'  ^^^^ 

e  Vaughan  ..  Wovrail,  2  Mad.  322.  266,  n.      ^^^^^^   .  ^   ^^^^^   ^    ^^ 

I  tJiZ  f  WoSll,  «W  «^ra.  34S.  ^Jann^- .  Wa.n.K-v.  .  M.  &  C.  3.U. 
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however,  the  V.  C.  of  England,  upon  making  an  order  for  re-examina- 
tion of  a  witness  to  part  of  an  interrogatory-  (his  deposition  as  to  which 
the  Examiner  had  omitted  to  talve  down) ,  made  it  part  of  the  order, 
"  that  publication  should  pass  immediately  after  the  examination  or 
cross-examination  (if  any)  should  be  concluded,  and  that  the  cause 
should  be  adjourned,  with  liberty  to  the  plaintiff  to  apply  to  have  it 
restored  to  the  paper  when  publication  should  have  passed." 


Section  XIX.  —  Examination  of  Witnesses  after  Publication. 

After  the  depositions  of  witnesses  have  been  published  and  read  by 
the  parties,  a  new  witness  cannot  be  examined  without  an  order 
*9o6  of  the  Court,  which  will  not  be  granted  unless  warranted  by  *  spe- 
cial circumstances,^  except  for  the  purpose  of  proving  an  ex- 
hibit viva  voce  at  the  hearing,  in  which  ease,  as  we  have  seen,  an  order 
for  the  examination  of  the  witness  may  be  obtained  on  motion  or  peti- 
tion of  course.'^ 

An  order  for  the  examination  of  a  fresh  witness  after  publication, 
except  it  be  for  the  purpose  of  discrediting  a  witness  already  examined, 
is  not  obtained  without  great  difficulty.^  Cases,  however,  do  frequently 
occur,  in  which  the  Courts  will  allow  the  examination  of  witnesses  after 
the  depositions  have  been  seen ;  and  even  at  the  hearing  of  the  cause, 
leave  has  been  given  to  the  parties  to  examine  witnesses  to  facts  which 
have  been  omitted  to  be  proved  in  the  ordinary  course.  This,  as  we 
have  seen,  has  been  frequently  done  in  the  case  of  wills  disposing  of 
real  estates,*  but  the  practice  is  not  confined  to  those  cases,  and  other 
cases  have  already  been  mentioned  in  which  the  Court  has  permitted 
such  examinations  as  to  different  points,  either  by  order  made  at  the 
hearing,  or  upon  petition  or  motion,  supported  by  proper  affidavits.* 
In  addition  to  which  it  may  be  stated,  that  an  order  for  this  purpose 
ma}^  be  obtained,  even  where  the  same  point  has  been  examined  to 
before.® 

In  Newland  v.  Horsman,''  an  order  was  made  for  the  examination  of 
witnesses  abroad,  upon  new  matter  stated  at  the  hearing,  and  not  in 
issue  before,  upon  terms  of  not  delaying  an  action  directed  to  be  tried 
at  Law  ;  and  in  Gaye  v.  Hunter,^  leave  was  given,  after  publication,  to 

1  Willan    V.   Willan,    19    Ves.    590-592;  merel}'  corroborative  testimony.      Wood   v. 

Hamersley  v.  Lambert,  2  John.  Ch.  432.     It  Mann,  2  Sumner,  316. 

seems  that  new  testimony  may  be  taken  after  ^  Ante,  p.  881 ;  see  Wood  v.  Mann,  2  Sum- 

pubhcation,  to  facts  and  conversations,  occur-  ner,  316. 

ring  after  the  original  cause  is  at  issue,  and  ^  Willan  v.  Willan,  uhi  supra. 

publication  has  passed.     The  Court  may,  in  *  Ante,  p.  858. 

the  exercise  of  a  sound  discretion,  allow  the  6  Ante,  p.SbS;  Clarke  v.  Jennings,  1  Anst. 
introduction  of  newly-discovered  evidence  of  173;  Gage  r.  Hunter,   1  Dick.    49;  [Mulock 
witnesses  to  facts  in  issue  in  the  cause,  after  v.  Mulock,  1  Stew.  Eq.  15.] 
publication   and   knowledge    of    the  former  6  Coley  v.  Coley,  2  Y.  &  J.  44;  Green- 
testimony,  and  even  after  the  hearing.     But  wood  v.  Parsons,  2  Sim.  229. 
it  will  not  exercise  this  discretion  to  let  in  '^  2  Cha.  Ca.  74. 

8  1  Dick.  49. 
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examine  a  witness  as  to  a  particular  fact  vivH  voce,  the  dt-n-ndiint  In-inR 
at  liberty  to  cross-examine.^ 

It  is  to  be  observed,  that,  in  jroiicral,  if  Irave  is  {riven  to  exiimino 
a  witness  after  publication,  and  l)efore  hearing',  a  Master  in  Honietiuu'H 
ordered  to  settle  the  interrogatories,  that  tliey  may  be  corjllned  to  such 
points  only  as  were  omitted  before,  and  as  an;  now  ordered  to  be  ex- 
amined unto.^"*  This,  however,  is  not  always  done;  and  wlien  the 
object  is  merely  to  prove  an  exhibit,  and  the  intiM-roj^atory  was  before 
filed,  it  is  unnecessary. 

Though,  by  the  orders  of  the  Court,  the  parlies  are  to  make  (heir 
proo:   before   publication   and  hearing  of  the  cause,  yet  allt-r 
*  hearing,  if  there  be  a  reference  to  the  Master  for  stating  an  ac-     •l»'»7 
count  or  such  like  matter,  and  he  shall  find  any  particular  point 
or  circumstance  needful  to  ground  his  report  ujjon,  which  were  not  fully 
proved,  nor  could  be  properly  examined  to  l)ef(jre  the  .Master,  he  may 
direct  the  parties  to  draw  interrogatories  to  such  points  or  circumstances 
only,  and  the  witnesses  arc  usually  examined  before  the  Masti-r  u|)on 
such  interrogatories,  if  the  witness  be  or  reside  within  twetity  miles  of 
London,  but,  if  farther  off,  and  the  parties  desire  it,  he  may  b}-  ccrtifi 
cate,  direct  a  commission  into  the  country.^ 

The  most  usual  cases  in  which  witnesses  are  required  to  be  examin<'d 
after  publication,  are  those  in  which  their  testimony  is  re(iuired  Ibr  the 
purpose  of  showing  that  a  witness  already  examined  is  unworthy  of 
credit.^  An  examination  for  this  purpose  is  not,  however,  a  nuitt<'r 
of  course  ;  it  must  have  the  sanction  of  an  order,  the  leading  step 
towards  obtaining  which,  is  the  prei^aring  or  filing  of  objections,  or 
"articles"  in  the  Examiner's  office  (if  the  depositions  impeached  l>e 
taken  in  town) ,  or  in  the  Record  and  Writ  Clerks'  olfice  (where  the 
depositions' have  been  taken  by  commission).' 

These  articles  may  be  in  the  following  form,  viz  :  — 

Articles  exhibited  by  A .  B.,  complainant  in  a  certain  cause,  now  drpendinp  and 
at  issue  in  the  High  Court  of  Chancery,  wherein  the  said  A .  B.  is  plaintiff',  and 
C.  D.  defendant;  to  discredit  the  testimony  of  E.  F.,  G.  II.,  and  J.  K.,  three 
witnesses  examined  [before  Thomas  Hall  Plumer,  Esquire,  one  of  the  Eiuminert 
of  the  Court'],^  on  the  part  and  behalf  of  the  said  defendant. 

1st.  The  said  A.  B.  doth  charge  and  allege,  that  the  said  E.  F.  hath, 

9  See  Holies  v.  Carr,  3  Swanst.  638,  whore  merits  of  the  case.    Wood  v.  Mann,  2  Sumner, 

a  similar  order  appears  to  have  been  made  316;    Gresley   Eq.   Ev.  (Am.  ed.)  l-W-H-t; 

upon  consent.  Jenkins  r.  Eidrcdffe,  3  Story.  312,  313;  Troup 

10  1  Harr.  (od.  Newl.)  274.  v.  Shi-rwood,  3  .lohn.  Ch.  668. 

1  1  Harr.  (ed.  Newl.)  274.  '-^  Hindu,  374. 

2  Althoagh  the  usual  time  for  examining  ■•  It  the  witnesses  have  been  examined  by 
as  to  the  credit  of  a  witness,  is  after  pubiica-  commission,  the  f.illowini;  words  arc  to  t>« 
tion,  it  seems  that  it  may  be  done  before,  pro-  substituted  for  thost;  wiiiiin  braokot*.  :  "by 
vide'd  an  order  for  that  purpose  be  olMained.  virtue  of  a  commission,  issued  out  o:  the  said 
Mill  y.  Mill,  12  Ves.  4(IG.  A  witness  may  be  Court,  to  X.  Y.  and  others,  directed  for  the 
examined  to  the  mere  credit  of  the  other  examination  of  wiliu-sses  in  the  said  «•nu^e 
witnesses,  whose  depositions  liave  l)een  al-  upon  certain  interrosjatories  exhilii!i-d  l..-'..re 
readv  taken  and  imblislied  in  the  cause,  l)ut  them,  for  that  purpose,  and  whi.  h  «:iid  wit- 
he will  not  be  allowed  to  be  examined,  to  nesses  were  examined  m  the  said  cause." 
•^'\  ve  or  disprove  any  fact,  material  to  the  Hiiide,  375. 
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since  his  examination  in  the  said  cause,  owned  and  acknowledged  thai 
he  is  to  receive  or  be  paid,  and  also,  that  he  doth  expect,  a  considera- 
ble reward,  gratuity,  recompense,  or  allowance,  from  the  said  defend- 
ant, in  case  the  said  defendant  recovers  in  the  said  cause,  or  the  said 
cause  be  determined  in  his  favor,  and  that  the  said  E.  F.  is  to  gain  or 
lose  by  the  event  of  the  said  cause 

2d.  The  said  A.  B.  doth  cha!'ge  and  allege,  that  the  said  G.  H. 
*058  *  and  J.  K.  are  persons  of  bad  morals,  and  of  evil  fame  and 
character,  and  that  they  are  generally  reputed  and  esteemed  so 
to  be  ;  and  that  the  said  G.  H.  and  J.  K.  are  persons  who  have  no 
regard  for  the  nature  and  consequences  of  an  oath  ;  and  that  they  are 
persons  whose  testimony  is  not  to  be  credited  or  believed.^ 

The  exhibition  of  these  articles  is  rendered  necessary  by  one  of  Lord 
Clarendon's  Orders,^  which  directs,  that  the  Examiner  shall  not  ex- 
amine any  witnesses  to  invalidate  the  credit  of  other  witnesses,  but  by 
special  order  of  the  Court,  which  is  sparingly  to  be  granted,  and  upon 
exceptions  first  put  into  toriting,  and  filed  with  the  Examiner^  without  fee^ 
and  notice  thereof  given  to  the  adverse  party  or  his  clerk,  together  with  a 
true  cop}-  of  the  said  exceptions,  at  the  charge  of  the  party  so  examining. 

The  object  for  which  these  articles  are  required,  is  to  give  notice  to 
the  part}'  whose  witnesses  are  to  be  objected  to,  of  the  ground  of  the 
objection,  in  order  that  he  may  be  prepared  to  meet  it.  Without  some 
notice  of  this  description,  it  would  be  impossible  for  the  other  party  to 
cross-examine  the  witnesses  to  be  adduced,  for  the  purpose  of  discredit- 
ing the  character  of  his  witness  ;  for  as  the  rule  of  the  Court  is,  that 
you  cannot  examine  to  any  points  not  put  in  issue  by  the  pleadings, 
and  as  the  character  of  a  witness  could  not  by  that  means  be  put  in 
issue,  it  would  be  impossible  that  the  part}-  should  know,  that  the  wit- 
nesses examined  by  his  adversary  were  for  the  purpose  of  discrediting 
his  own.  For  this  reason,  the  Court  not  only  requires  notice  to  be 
given  of  an  intention  to  discredit  a  witness,  in  the  form  of  articles  as 
above  stated,  but  it  considers  all  examinations,  as  to  the  character  of 
witnesses,  without  the  previous  exliibition  of  such  articles,  as  imperti- 
nent, and  ynW  order  them,  and  the  interrogatories  upon  which  the}-  are 
taken,  to  be  suppressed.' 

The  articles  having  been  filed,  a  certificate  thereof  must  be  procured 
from  the  Examiner,  or  from  the  Record  and  Writ  Clerk  with  whom 
they  arc  filed,  and  an  application  must  be  made  to  the  Court,  grounded 
upon  the  certificate,  for  leave  to  the  party  applying  to  examine  wit- 
nesses thereon,  and  if  necessary  for  a  commission,  to  take  their  deposi- 
tions in  the  country.* 

Although  by  Lord  Clarendon's  Order,  above  referred  to,^  an  order 

1  Hinde,  370.  4  Hinde,  377. 

2  H'amess  Ord.  187.  6  Beames's  Ord.  187. 
8  ^  11  V.  Mill,  12  Yes.  406. 
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for  leave  to  examine  witnesses  to  credit,  is  termod  a  special  order,  it  in 
usually  granted  as  a  matter  of  c-ourse  ;  "^  and  may  be  ohtaiiii-d 
either  by  motion,  or  by  petition  at  the  Rolls,  without  •  allidavit,  •959 
upon  the  certificate  of  articles  being  filed.*  It  seems,  however, 
that  if  made  by  motion,  it  should  be  upon  notice  ;  ^  and  that  if  the  ajH 
plication  is  made  after  considerable  delay,  and  tlie  liearing  of  the  cause 
will  thereby  be  deferred,  the  Court  will  refuse  the  order,  or  qualify  it, 
by  directing  that  it  shall  not  delay  the  hearing  of  the  cause.*  There  is, 
however,  no  precise  time  within  which  the  application  must  be  made.* 

Where  a  commission  is  required,  it  has  generally  been  directed  to  the 
same  commissioners  as  were  named  in  the  former  commission,'  but  a 
commission  will  not  be  directed  for  the  purpose  of  examining  witnesses 
abroad,  for  which  purpose,  Ireland  is  considered  as  a  foreign  part, 
unless  in  case  of  great  emergency ;  and  where  it  is  swoni,  that  no  per- 
son in  England  can  prove  any  thing  as  to  the  witness's  credit.®  If  a 
party,  who  has  obtained  a  commission  to  examine  a  witness  to  credit, 
delays  the  execution  of  it  till  after  the  decree,  he  will  be  made  to  pay 
the  costs.''  The  method  of  proceeding  under  an  order  of  this  nature, 
whether  before  the  Examiner  or  under  a  commission,  is  precisely  similar 
to  that  pointed  out  in  ordinary  cases. 

The  order  usually  directs,  that  the  part}'  appl3ang  be  at  liberty  to 
examine  witnesses,  "  as  to  credit,  and  as  to  such  particular  facts  only 
as  are  not  material  to  what  is  in  issue  in  the  cause  ; "  ^  and  under  it  the 
part}'  is  at  libert}^  to  examine  witnesses,  not  only  to  the  general  char- 
acter of  the  witness  whose  credit  is  impeached,  but  also  for  the  purpose 
of  contradicting  particular  facts  sworn  to  by  the  witness,  provided  such 
facts  are  not  material  to  the  issue  in  the  cause,®  as  in  Purcell  v.  M'Na- 
marn,^°  where  the  matter  to  be  examined  to  was,  whether  the  witness 
had  not  been  a  wooUendraper  and  insolvent,  which,  upon  his  cross- 
examination,  he  had  denied ;  or  in  Chivers  v.  /iox,"  where  the  articles 
charged,  that  though  the  witness,  in  her  deposition  for  the  plaintiff,  had 
deposed  that  she  lived  with  him  as  his  milkmaid  in  177;"),  she  did  not 
live  with  him  in  that  or  any  other  capacit}'  till  178G,  and  that  she  had 
confessed  to  that  effect,  and  that  she  had  been  prevailed  upon  so 
to  depose  at  the  instigation  of  the  plaintiff's  tithing-inan,  who  was 
another  witness  for  the  plaintiff,  and  for  a  reward.  In  Ambrosio 
*  V.  Francia,^  the  articles  charged  that  one  of  the  witnesses  who  •9()0 
liad  been  examined  for  a  defendant,  to  nine  out  of  seventeen  in- 

6  Russell  V.  Atkinson,  2  Dick.  532.  9  This    proceeding    ma.v,   ordinarily.    »>«• 

1  Hinde,  377;  VVatinore  v.  Dickson,  2  V.  taken  after  publication  and  before  hcarinij. 
&  B.  207.  but  the  interroijatorics  must  be  so  sliapccl,  as 

2  Ibid.  to  prevent  the  party,  under  color  of  an  exiiin- 
8  White  V.  Fussell,  19  Vcs.  127.  ination  as  to  credit!  fr.>m  procurini;  testimony 

4  Piggott  V.  Croxhall,  1  S.  &  S.  467.  to  overcome  that  already  taken  and  pubii-h.-d 

5  Wood  e.  Hammerton,  9  Ves.  145.  in  the  cause.     Gass  r.  Stiiison,  2  .Sumner,  fid.'. ; 

6  Callaghan  «.  Kochfort,  3  Atk.  643.  Wood  v.    Mann,  2  .Sumner,  316;    Iroup  c. 
T  White  V.  1' iissell,  1  V.  &  B.  151.  Sherwood,  3  .lohn.  Ch.  558. 

8  Purcell  V.  IM'Namara,  8  Ves.  324  ;  Wood  lo    Ubi  supra. 

V.  Hammertot    9  Ves.  145;  Piggott  v.  Crox-  "  Scacc;  cited  8  Ves.  .324. 

hall,  1  S.  &  S   4i'.  *  5tli  o^  Augus^  1746;  cited  ibtd. 
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terrogatories,  by  the  description  of  Mary  White,  widow,  was  the  wife 
of  the  defendant,  and  known  to  be  such  at  the  time  of  the  examination, 
suggested  that  if  she  was  not  his  wife,  she  hved  with  him,  and  an  im- 
proper intimacy  subsisted  between  them,  and  the  order  was  that  the 
plaintiff  should  be  at  liberty  to  examine  to  that  fact,  and  also  to  the 
competence  and  credit  of  the  witness. 

It  seems,  also,  that  witnesses  may  be  examined  to  discredit  other 
witnesses,  by  proving  that  previously  to  their  examination,  the}^  had 
made  declarations  contrary  to  their  depositions.'-^ 

But,  although  the  order  permits  the  examination  of  witnesses  to  par- 
ticular facts  as  well  as  to  general  credit,  for  the  purpose  of  contradicting 
a  witness  pre\dously  examined,  such  facts  must  be  strictly  confined  to 
those  not  in  issue  in  the  cause ;  ^  and  you  can  only,  in  examining  as  to 
the  credit  of  the  witness,  put  general  questions,  as  "  whether  you  would 
believe  the  witness  upon  his  oath."  *  It  is  not  competent,  even  at  Law, 
to  ask  the  ground  of  that  opinion,  but  onl^'  the  general  question  is  per- 
mitted.^ The  regular  mode  of  examining  into  general  character,  is  to 
inquire  of  the  witnesses  whether  they  have  the  means  of  knowing  the 
former  witness's  general  character,  and  whether  upon  such  knowledge 
they  would  believe  him  ui)on  his  oath.® 

It  is  to  be  noticed,  that  although  articles  may  be  exhibited  as  to  the 
credit  of  witnesses  after  publication,  they  are  never  allowed  as  to  their 
competency,  because  it  is  said  this  might  have  been  examined  to  and  in- 
quired into  upon  the  examination ;  "^  and  it  is  for  this  purpose  that  a 
notice  of  the  witness's  name  and  place  of  abode  is  left  with  the 
*961  solicitor  of  the  opposite  party  before  examination;  *and  that, 
under  the  old  practice,  the  witness  himself  was  produced.^ 

Interrogatories  adapted  to  the  inquiry  intended,  must  be  drawn  and 
filed  in  the  same  manner  as  upon  examination  in  chief,  and  the  wit- 
nesses examined  thereon,  either  hj  commission  or  at  the  Examiner's 

2  Piggott  V.  Croxhall.  4  S.  &  S.  477.  (530)  (531);  2  id.  (Cowen  &  Hill's  notes)  p. 

3  Anon.,  3  V.  &  B.  94  ;  see  Troup  v.  Sher-       763-770. 

wood,  3  John.  Ch.  558,  and  next  note  above;  6  Carlos  v.  Brook,  10  Ves.  49,  50. 
Jenkins  v.  Eldredge,  3  Storj'  C.  C.  312,  313;  6  phil.  &  Amos,  925.  The  regular  mode 
Wood  V.  Mann,  2  Sumner,  316.  of  examining  into  the  general  reputation  is 
<  Anon.,  3  V.  &  B.  94.  Upon  such  ex-  to  inquire  of  the  witness,  whether  he  knows 
amination,  the  rule  of  evidence,  as  to  im-  the  general  reputation  of  the  person  in  ques- 
peaching  the  credit  of  witnesses,  is  the  same  tion,  among  his  neighbours;  and  what  that 
in  Equity  as  at  Law.  The  inquiry  must  be  reputation  is,  whetiier  it  is  good  or  whether 
general  as  to  the  general  character  of  the  it  is  bad.  In  the  English  Courts  the  course 
witness  for  veracity.  Troup  v.  Sherwood,  3  is  further  to  inquire,  whether  from  such  knowl- 
John.  Ch.  558.  The  practice  in  reference  to  edge,  the  witness  would  believe  that  person 
the  extent  of  the  inquiry  that  may  be  made  upon  his  oatli.  In  the  American  Courts  the 
respecting  the  character  of  the  witness  to  im-  same  course  has  been  pursued;  [Ford  v.  Ford, 
peach  his  credit,  and  the  questions  that  may  7  Humph.  92;]  but  its  propriety  has  been 
be  put,  is  not  uniform  in  the  American  States.  questioned,  and  perhaps  the  weight  of  au- 
See  1  Greenl.  Ev.  §  461;  Anon.,  1  Hill  (S.  thoritv  is  now  against  permitting  the  witness 
C),  251,  258,  259;  Hume  v.  Scott,  3  A.  K.  to  testify  to  his  own  opinion.  1  Greenl.  Ev. 
Marsh.  261,  2ii2;  State  v.  Boswell,  2  Dev.  §461;  Gass  «.  Stinson,  2  Sumner,  610;  Kim- 
Law,  209,  210;  People  v.  Mather,  4  Wend.  mel  r.  Kimmel,  3  Serg.  &  R.  337,  338;  Phillips 
2-57,  258;  Phillips  v.  Kingfield,  19  Maine,  i\  Kingfield,  19  Maine,  375. 
375;  Gass  v.  Stinson,  2  Sumner,  610;  Wike  V  Callaghan  v.  Rochfort,  3  Atk.  643. 
V.  Lightner,  11  Serg.  &  R.  198;  1  Phil.  Ev.  1  Hinde,  375. 
(Cowen  &  Hill's  ed.   1839)  291-293,   notes 
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office.  The  other  party  may  cross-examine  those  witnesses,  as  to  their 
means  of  knowledge  and  the  grounds  of  their  opinion,  or  nmy  utUick 
their  general  character,  and,  hy  fresh  evidonw,  suppMrt  the  charu.kT 
of  his  own  witness.^ 

The  rules  as  to  passing  publication,  &c.,  are  the  same,  muUUts  mu- 
tandis, as  those  to  be  observed  in  ordinary  cases. 

Where  an  objection  is  established  to  the  competency  of  a  witness,  hia 
deposition  cannot  be  read ;  =^  but,  where  the  objection  is  only  tx)  his 
credit,  it  must  be  read  and  left  to  the  consideration  of  the  Court  on  tlie 
whole  evidei^ce  of  the  case.* 

o  TT-   A     -37^   Q77      Tf  tliP  witness  be  im-  8  The  deposition  of  a  disinterested  pcnton 

Ev.  §  461 ;   see  People  v.  Davis,  21  Wend. 
309. 
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